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HiNES,  &c.  V.  Mutual  Life  Ins.  Co.  of  Ke]s&tucky. 

{Filed  Deceniber  12,  1895— JVo^  to  be  reported,) 

June  23,  l>i^Q,  j^etition  for  rehearwg  overruled  and  opinion  modified 
on  its  face. 

Ufe  insurance — Mode  of  ascertaining  the  equitable  value  of  policy — Under  a 
provision  in  the  coutract  of  iniiurance  that  when  the  insared  ceases  to  pay, 
after  a  certain  period,  he  shall  have  the  equitable  value  of  what  he  has  paid, 
in  cash  or  insurance,  the  proper  mode  of  ascertaining  this  equitable  value  is 
by  deducting  from  what  the  insured  has  paid  in  cash  to  the  insurance  com- 
pany the  amount  he  owes  on  the  policy.  This  value  may  be  paid  in  cash  or 
a  paid-np  policy  of  insurance  isBued  for  same. 

J.  A.  Mitchell  and  Edward  W.  Hines  for  appellants. 

S.  A.  Bass  for  appellee. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

* 

The  appellant  at  the  date  of  the  insurance  was  fifty-six  years  of 
age;  the  amount  of  the  insurance  wiis  $5,000;  the  premium  $312, 
The  policy  was  taken  out  in  June,  1868,  on  the  half-note  plan — one- 
half  of  the  annual  premium  was  paid  in  cash  and  the  other  in  notes 
until  June  6,  1882,  when  the  insured  ceased  to  pay. 

The  cash  payment  was  §2,184.  Interest  was  paid  on  the  notes, 
and,  deducting  dividends  from  notes,  leaves,  in  June,  1882,  the  in- 
sured indebted  to  the  company  $1,551,  and,  taking  this  from  the 
$2,184,  leaves  due  the  insured  $633. 

The  trouble  in  this  case  ariseij  from  the  contract  of  insurance,  that 
provides  that  where  the  insured  ceases  to  pay  after  a  certain  period 
^'/i6  shall  have  the  equitable  value  of  what  he  has  paid  in  cash  or 
insurance,  etc." 

There  is  testimony  in  this  case  of  an  expert,  showing  what  the 
custom  of  the  company  has  been  and  the  amount  appellant  is  en- 
voi. 1 8 — I 
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titled  to,  which  is  about  one-third  of  the  amount  found  due  by  the 
mode  of  calculation  adopted,  arid  by  which  we  determine  the 
amount  due  the  appellant.  ; 

The  cfmtract  of  insurance  affords*^  no  guide  to  the  chancellor,  and 
the  fact  that  the  appellee  adopts  this  mcxle  of  calculation  is  not  con-^ 
elusive  on  the  chancellor  or  the  x>arty  insured.  The  insuirance  is  for 
:$5,000.  The  insUred  has  paid  in  fourteen  yiears  $2,184  in  cash,  and, 
^eductins  what  he  owes  from  the  amount  he  has  paid,  the  amount 
found  duels  not  only  Just  but  equitable. 

The  judgment  isf,  therefore,  reversed  and  remanded,  with  direc- 
tions to  enter  a  judgment  as  herein  indicated. . 

Modified— The  appellant  is  permitted  to  issue  a  paid-up  policy  for 
the  amount  indicated. 

Petition  overruled. 


LoxJisviLLK  Water  Co.  v.  Commonwealth. 
LFUed  March  27,  1896— i\^o<  to  be  repwied^ 

1.  Report  by  sheriff  io  lounly  court  clerk  lists  of  pto^i'ty  omitted  from  taxation—- 
'•Dnder  section  25  of  article  6  of  the  Hewitt  revenne  law,  makiD^  it  ttie  duty 
-of  the  Bheriff  to  report  to  the  county  court  clerk  lists  of  property  omitted 

by  the  assessor^  as  the  statate  does  not  specify  how  the  reports  shall  be 
made,  a  report  made  by  the  sheriff  and  certified  by  the  clerk  is  saffloient, 
althoofch  the  report  was  not  sis^ned  by  the  sheriff. 

2.  5«w^— That  provision  of  the  statute  gave  the  sheriff  power  to  report 
•property  theretofore  omitted  from  assessment  as  well  as  such  as  mif^ht  be 
emitted  after  the  act  took  effect. 

3.  Same -r- Exempli  on  pom  taxation — As  that  statute  expressly  excepted  from 
repeal  all  oblif^atioiis  incurred  under  existing  laws,  it  did  not  relieve  appel> 
lant  from  liability  for  the  tax  of  1886,  which  was  levied  by  the  previous  law, 
■although  no  aspessment  had  been  made,  and,  therefore,  the  sheriff  had  aa- 
Ihority  thereafter  to  make  the  assessment. 

4.  Same — Repeal  of  statutes — The  revenue  law  of  1892  did  not  repeal  the  act 
>of  1890  giving  authority  to  bring  suit  for  taxes.  But  even  if  such  was  the 
legislative  intention  as  to  claims  for  taxes  to  accrue  in  future  the  statute 
-can  not  be  construed  to  take  away  the  right  to  sue  for  claims  which  had  al- 
ready accrued,  especially  wliere,  as  in  this  case,  the  right  had  already  been 
«xeroised.  It  is  not  a  question  of  the  power  to  take  away  a  vested  right, 
^qt  of  legislative  intention. 

6.  Same — As  this  court  has  held  the  act  exempting  appellant's  property 
from  taxation  to  be  unconstitutional,  appellant  can  not  claim  the  exemp- 
tion either  for  the  years  prior  to  the  repeal  of  the  exempting  act  or  those 
subsequent  thereto.  The  Supreme  Court  of  the  United  States,  in  holding 
that  the  exemption  was  repealed,  did  not  pass  upon  its  validity. 

6.  Limitation — Commencement  of  action — In  determining  whether  a  suit  baa 
been  brought  within  the  statutory  period  of  limitation,  the  filing  of  the  pe- 
tition and  the  itisuing  of  summons  is,  by  express  provision  of  the  Code  of 
Practice,  to  be  regarded  as  the  commencement  of  the  action. 

7.  Satne — Even  if  this  were  not  true  it  might  well  be  held  that  the  statute 
4id  not  begin  to  run  in  this  case  until  the  expiration  of  the  time  during 
which  the  assessor  might  have  made  the  assessment,  which  in  188fi  would 
have  been  the  last  of  April. 

8.  Failure  to  file  exhibits — Appellant  can  not  complain  here  of  the  failure 
to  file  exhibits  referred  to  in  the  petition,  there  being  no  rule  asked  in  the 
lower  court  to  require  them  to  be  filed. 

T.  L.  Burnett  and  Lane  &  Burnett  for  appellant. 
W.  J.  Hendrick  and  Helm  &  Bruce  for  appellee. 
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Appeal  from  Jefferson  Circuit  Court,  Law  aud  Equity  division. 

« 

Opinion  of  the  court  by  Judj^e  Gulfy. 

This  appeal  is  prosecuted  by  the  Louisville  Water  Co.  from  a  judg- 
ment rendered  by  the  Jefferson  Circuit  Court,  Law  and  Equity  divi- 
sion, in  the  suit  of  the  Commonwealth  of  Kentucl^y  and  H.  A.  Bell, 
\  sheriff  of  Jefferson  county,  against  the  Louisville  Water  Co.,  to 

recover  the  taxes  due  for  the  year  1886. 

The  appellant  interposed  several  defenses,  all  of  which  were 
deemed  insufticient  by  the  court  below,  and  appellant  now  insists 
that  the  court  below  erred  in  rendering  Jud^rment  against  it,  and 
asks  a  reversal. 

The  atithority  for  reportinjj?  the  tax  list  to  the  clerk  of  the  county 
court  is  to  be  fouiid  in  section  25,  article  G,  chapter  92,  of  the  General 
Statutes,  commonly  called  the  Hewitt  bill.  The  material  part  of 
the  section  is  as  follows:  **It  shall  be  the  duty  of  the  sheriff  to  report 
to  the  county  clerk  all  lists  or  parts  of  lijsts  of  property  which  may. 
for  any  year  or  years,  have'  been  omitted  by  the  assessor;  and  all 
property  which  corporations  may  have  omitted  for  any  year  or  years 
to  liave  listed  with  the  auditor;  and  said. clerk  shall  enter  the  same 
;  on  the  assessor's  b(K)k  for  his  county  and  certify  the  same  to  the  aud- 

itor on  or  before  the  last  day  of  January  in  each  year." 

The  law  does  not  specify  how  or  in  what  manner  or  form  the 
report  shall  be  made,  and,  as  it  appears  that  the  clerk  accepted  the 
report  and  certilied  same  as  required  by  law,  the  report  of  the  sheriff 
and  certificate  of  the  clerk  must  be  held  sutiieient  for  the  purposes 
of  this  action. 

The  act  of  1882,  exemptipg:  appellant  from  the  payment  of  taxes, 
had  been  decided  to  be  Unconstitutional  and  void  by  this  court  in 
the  case  of  Wm.  Clark,  sheriff  v.  Louisville  Water  Co.,  90  Ky.,  515, 
hence  that  act  can  not  be  relied  on  for  reversal.  The  question  of  the 
constitutioniility  of  that  act  was  not  decided  by  the  Supreme  Court 
of  the  United  States;  therefore  the  decision  in  the  case  of  the  appel- 
lant against  Commonwealth,  143  U.  S.,  1,  hiis  no  application  to  this 
case. 

The  plea  of  limitation  can  not  avail.  The  suit  was  brought  and 
summons  issued  January  9,  1891,  which,  by  the  express  provisions 
of  the  Code  of  Practice,  is  made  the  commencement  of  the  action, 
and  this  court  has  often  so  held,  hence  the  decisions  of  the  courts  of 
other  States  as  to  what  constitutes  the  commencement  of  an  action 
can  have  no  application  to  the  case  at  bar.  And,  besides,  it  might 
well  be  held  that  the  statute  did  not  begin  to  run  until  the  expira- 
tion of  the  time  during  which  the  assessor  might  have  made  the 
assessment,  which,  in  1886,  would  have  been  the  last  of  April. 

The  act  of  17th  of  May,  1886,  before  referred  to,  was,  as  is  well 
known,  a  revenue  bill,  aud  the  object  was  to  increase  the  revenues, 
not  to  decrease  them,  and  it  expressly  excepted  all  obligations,  in- 
curred under  existing  laws,  from  repeal.  It  is,  therefore,  clear  that, 
if  appellant  had  become  liable  for  the  tax  lor  1886,  the  act  siq:>ra  did 
not  relieve  it  from  such  liability;  nor  can  we  agree  with  appellant 
that  the  act  supra  is  only  prospective.  The  evident  purpose  of  the 
act  was  to  confer  power  upon  the  sheriff  greater  than  he  had  there- 
tofore been  invested  with;  and  theTe  is  nothing  in  the  act  to  author- 
ize the  conclusion  that  the  power  and  duty  devolved  on  the  sheriff 
had  reference  only  to  the  future.  Such  an  intent  would  not  have 
been  consistent  with  the  object  of  the  act. 

Appellant  insists  that  the  revenue  law  of  1892  repealed  the  act  of 
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18f>0,  which  authorized  the  hringing  of  such  8uits  as  this.  We  do 
not  concur  in  appellant's  ((JHstruetion  of  the  act  of  1892.  We  do  not 
think  it  was  the  intention  of  the  Legislature  to  repeal  the  act  of 
J890.  But,  if  such  was  the  legislative  intent,  the  general  laws  as  to 
construction  ol' statutes  provide  that  **No  new  law  shall  be  cunslrued 
to  repeal  a  former  Jaw  hs  to  any  offense  c<jniniitt(d  against  the  for- 
mer; nor  as  to  any  act  d</ne,  any  penalty,  forfeiture  or  punishment 
incurred,  or  any  right  accrued  or  claim  arising  under  the  former  law; 
or  in  any  way  whatever  to  affect  any  such  offenses  or  act  so  com- 
mitted or  done,  or  any  penalty,  forfeiture  or  punishnjent  so  incur- 
red, or  any  right  accrued  or  claim  arising  before  the  new  law  takes 
effect." 

It  is  certain  that  the  claim  in  suit  existed  before  the  paa^a^e  of  the 
act  of  1892,  and  the  rijxht  to  sue  therefor  had  accrued,  and,  in  fact, 
had  been  exercisfd  before  the  enactment  of  the  law  of  1892;  hence 
the  claim  and  the  rijiht  to  sue  and  recover  therefor  was  wholly 
unaffected  by  the  act  of  1892.  The  question  as  to  whether  it  was  a 
vested  right,  that  could  not  have  been  repealed  or  taken  away,  is 
not  the  question  before  us  for  decision.  The  simple  question  is,  did 
the  act  of  1892  have  the  effect  contended  lor  by  appellant?  W^e 
think  not. 

We  thirk  it  fair  to  presume  that  the  depositions  in  the  case  were 
properly  filed  and  consideied.  If  such  was  not  the  case,  appellant 
should,  by  proper  proceedings  in  the  court  below,  have  sought  a 
correction  of  the  error  if  it  deuned  the  same  prejudicial;  and  if  the 
failure  to  file  the  exhibits  referred  to  in  the  petition  was  detrimental 
to  appellant,  that  could  have  been  remedied  by  rule  in  the  court 
below. 

We  have  read  with  care  the  very  excellent  and  exhaustive  briefs 
of  appellant,  as  well  as  the  entire  record,  and  are  ol  the  opinion 
that  the  judgment  of  the  court  below  is  sustained  l)y  the  Jaw  and 
facts,  and  the  said  judgment  is  affirmed. 


Harkleroadss,  &c.  v.  Trosper,  &c. 
(Filed  March  28, 1896— iVb^  to  be  reported.) 

Wills — Dcsctipdon  of  lafids —Vhere  a  testator  by  his  \pill  gave  to  his  two 
dac^bters  adjoiuing  tracts  of  land,  describing  them  by  lueteB  and  bouuds, 
a  call  in  the  description  for  a  straight  line  to  run  through  n  *^rock  qnarry^^ 
is  not  to  be  regarded  as  requiring  that  the  line  should  run  through  the  cen- 
ter of  a  hole  in  the  ground,  from  which  rock  had  been  taken  and  which  is 
referred  to  by  the  witness  hs  h  rock  quarry,  but  the  description  is  satisfied 
by  a  line  located  through  that  section  of  the  land  or  field  where  the  rock  or 
stone  had  been  quarried;  and  in  adopting  this  interpretation  the  court  is 
influenced  by  the  fact  that  it  secures  to  each  daughter  the  identical  tract  of 
land  which  the  testator  had  by  parol  given  her  before  his  death,  and  th& 
boundaries  of  which  he  had  fixed  by  actual  survey.  Nor  does  this  interpre- 
tation violate  the  rule  that  excludes  parol  testimony  offered  to  alter  or  mod'" 
ify  the  meaning  of  wills  and  other  written  instruments. 

H.  C.  Eversole  and  W.  L.  Brow^n  for  appellants. 
Appeal  from  Laurel  Circuit  Court. 
Opinion  of  the  court  by  Judge  Landes. 
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The  female  litigants,  Charlotte  Harkleroads  and  Nancy  Trosper, 
are  daoj^hters  of  Stephen  M.  Jackson,  deceased,  late  of  Laurel 
•county;  and  this  controversy  is  about  the  true  location  of  a  division 
line  between  two  parcels  of  land  allotted  to  them  respectively  by 
their  father  in  his  lifetime,  and  confirmed  to  them  by  his  last  will. 
The  record  does  not  show  the  date  of  the  ^eath  of  their  father,  but 
his  will,  which  is  copied  in  the  record,  without  the  certificate  of 
probate,  bears  date  the  3d  day  of  February,  1883;  and,  Jud^in^  by  a 
■certificate  or  affidavit  made  by  James  I.  Weaver,  his  executor, 
which  is  embraced  in  the  record,  his  death  occurred  some  time  before 
the  year  1891.  As  far  back  as  the  loth  day  of  November,  1868,  he 
gave  to  appellant,  Mrs.  Harkleroads,  the  parcel  of  land  claimed  by 
her,  and  had  it  surveyed  by  R.  L.  McKee,  the  county  surveyor, 
himself  beinpr  one  of  the  chain  carriers,  and  his  son-in-law,  S.  B. 
Perman,  the  other,  and  at  once  placed  the  appellants  in  possession 
of  it,  and  they  have  remained  in  possession  ever  since.  The  line 
now  in  controversy,  as  laid  down  by  the  surveyor,  by  the  direction 
of  Stephen  M.  Jackson,  runs,  as  described  in  McKee's  survey,  from 
two  chestnuts  at  the  creek,  "N.  63,  W.  174  poles  to  a  black  oak  in 
Farris'  line."  According:  to  the  tc^stimony  of  S.  R.  Perman,  the 
chain  carrier,  supported  by  all  of  the  other  witnesses,  R.  L.  McKee, 
at  the  time  he  made  the  survey,  "marked  the  black  oak  as  the  cor- 
ner of  Harkleroads'  fifty  acres  by  direction  of  Stephen  Jackson," 
and  that  corner  "has  been  recognized  from  that  time  by  Stephen 
•Jackson,  in  his  lifetime,  and  all  others,  as  Harkleroads'  corner,  until 
this  controversy." 

Shortly  after  he  allotted  Mrs.  Harkleroads*  parcel  to  her,  but  just 
how  lontf  the  record  does  not  reveal,  Stephen  M.  Jackson  allotted 
and  gave  to  the  appellee,  Mrs.  Nancy  Trosper,  the  parcel  of  land 
which  she  claims,  and  placed  appellees  in  possession,  which  they 
have  held  ever  since.  This  parcel  lies  west  or  southwest  of  and 
adjoining  that  of  Mrs.  Harkleroads,  and  was  surveyed  by  S.  S.  Phil- 
lips, then  county  surveyor,  at  the  instance  of  Stephen  M.  Jackson. 
The  line  above  named  was  made  the  division  line  between  the  two 
parcels  by  the  direction  of  Stephen  M.  Jackson,  and  the  corner  at 
the  chestnut  trets,  at  the  creek,  and  the  black  oak,  in  Farris'  line, 
were  made  corners  of  both  parcels.  It  appears  that  the  then  pro- 
posed west  or  southwest  line  of  Mrs.  Harkleroads'  parcel  was  first 
run  by  McKee  throujjh  or  across  a  hole  which  had  been  made  in 
quarrying  rock;  but,  as  stated  by  S.  R.  Perman  in  his  testimony, 
when  Ihey  reached  Farris'  line  and  found  that  "the  line  througjh  the 
hole  or  rock  quarry  did  not  include  fifty  acres"  (as  it  was  intended 
by  Stephen  M.  Jackson  it  should),  then  the  line  was  established,  by 
the  direction  of  Stephen  M.  Jackson,  to  run  from  the  chestnut  trees, 
at  the  creek,  in  a  straight  line(N.  63  W.),  to  the  black  oak  in  Farris' 
line. 

As  has  already  been  stated,  the  evidence  shows  that  this  line  was, 
at  all  times  and  by  everybody,  recognized  as  the  dividing  line  be- 
tween Mrs.  Harkleroads  and  Mrs.  'Prosper  from  the  time  it  was  first 
established  by  Stephen  M.  Jackson  to  the  commencement  of  this 
controversy,  five  or  six  years  ago.  And  appellee,  John  Trosper. 
stated  in  his  testimony  that,  after  his  wife's  parcel  was  surveyed  ana 
allotted  to  her,  S.  S.  Phillips,  the  county  surveyor,  "ran  out  the 
division  line"  lor  him  and  Harkleroads,  and  this  is  confirmed  by 
the  testimony  of  Phillips.  The  precise  time  or  date  when  this  was 
done  does  not  appear  from  the  record,  and  whether  it  was  done 
before  or  after  the  death  of  Stephen  M.  Jackson  and  the  probate  of 
tiis  will  we  can  not  determine  with  certainty,  and  it  would  be  just 
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as  fair  to  assome  that  it  occurred  after  as  that  it  occurred  before  h\» 
death. 

On  the  trial  of  the  cause,  !n  the  lower  court,  a  jury  was  waived 
and  the  cause  submitted  to  the  judge,  who  found  and  adiudyced  the 
true  location  of  the  line^in  controversy  to  be,  as  claimed  by  appel- 
lees, running  from  the  corner  of  Harkleroads,  on  the  bank  of  Eittle- 
Laurel  creek,  through  the  center  of  the  hole  referred  to  by  the  wit- 
nesses, and  called  the  **rock  quarry,^'  a  direction  of  K.  61}  W.  (in- 
stead of  N.  63  VV.,  as  claimed  by  appellantf^)  161  poles  to  a  stake  in 
now  Kinsor's,  formerly  Farris'  line,  44  links  east  of  the  black  oak 
corner  in  Fai;ris'  line,  which  we  have  seen  w«s  established  and 
always  recognized  as  a  corner  to  both  parcels  by  Stephen  M.  Jackson 
in  his  lifetime,  and  this  appeal  is  prosecuted  from  that  judgment. 

After  a  very  careful  examination  of  the  record,  we  find  ourselves 
unable  to  concur  with  the  finding  and  judgment  of  the  learned  judge 
of  the  lower  court,  which  is  based,  we  doubt  not,  on  what  we  con^ 
ceive  to  be  an  erroneous  interpretation  of  the  will  of  Stephen  M.- 
Jackson, deceased.  He  failed  to  make  a  deed  to  either  of  his  daugh- 
ters; but  he  had  each  parcel  surveyed  by  metes  and  bounds  and  a 
plat  made  of  each  of  the  surveys,  and  caused  the  description  of  each 
parcel,  as  surveyed  and  certified  by  official  surveyors,  and  a  plat  of 
each,  to  be  delivered,  one  to  appellants  and  the  other  to  appellees; 
and  that  he  intended  that  each  of  his  said  daughters  should  have 
the  land  thas  set  apart  and  delivered *to  her  there  is  not  the  slightest 
doubt;  nor  is  there  any  doubt,  from  the  evidence,  that  he  intended 
that  Mrs.  Harkleroads  should  have  all  the  land  as  surveyed  for  ht»r 
on  the  east  of  the  line  running  N.  63  W.  to  the  black  oak;  and  that 
Mrs.  Trosper  should  have  all  of  the  land  surveyed  for  her  on  the 
west  side  of  that  line. 

In  the  second  clause  of  his  will  he  formally  devised  to  Mrs.  Har- 
kleroads the  parcerof  land  which  he  gave  her  in  his  lifetime,  with 
the  following  description  of  it,  viz:  ^'Beginning  at  the  south  corner 
of  the  land  of  Hansford  Farris'  heirs  on  the  bank  of  King's  branch; 
thence  with  the  meanders  down  said  branch  to  its  mouth;  thence 
with  the  meanders  of  Little  Laurel  river  to  where  James  Harkle- 
roads' fence  now  stands;  thence  a  straight  Hne  through  the  rock 
quarry  to  the  said  Farris^  heirs*  line;  thence  with  their  line  to  the 
beginning." 

In  the  third  clause  he  devised  to  Mrs,  Trosper  the  land  he  had 
allotted  to  her.  '  ■ 

The  evidence  shows  that,  soon  after  the  parcel  of  land  was  sur- 
veyed for  Mrs.  Harkleroads,  in  1868,  James  Harkleroads,  her  hus- 
band, had  a  rail  fence  built  along  a  portion  of  the  line  from  the 
creek,  which  was  his  then  west  line,  being  the  line  in  controversy, 
rfnd  that  the  worm  of  the  fence  was  laid  on  the  inside  of  the  line,, 
and  that  the  fence  was  still  thei*e  when  the  case  was  tried.  So  that 
there  is  no  difficulty  in  identifying  the  **straitfht  line"  mentioned  in 
the  will,  running  through  the  **rock  quarry,"  as  the  line  in  contro- 
versy. 

It  seems  to  have  been  assumed  by  the  court  that,  in  order  to  estab- 
lish the  division  line  under  the  will,  it  must  necessarily  be  run 
through  the  center  of  a  hole  found  there,  from  which  rock  had  been 
taken,  and  which  is  referred  to  by  witnesses  as  a  **rock  quarry,"  and 
that  this  particular  hole  was  the  **rock  quarry"  referred  to  in  the 
will.  But  the  evidence  for  appellants  shows,  and  it  is  not  contra- 
dicted, that  there  is  in  the  field  of  appellees,  west  of  this  division, 
line,  another  *'rock  quarry,"  which,  as  stated  by  James  Harkle* 
roads,  "was  an  old  quarry,  and  had  been  for  years." 
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If  the  will  is  to  be  considered  as  speaking  for  itself,  without  re- 
gard to  surrounding  facts  and  eonditioDs  existinji:  at  the  tin^e  it  was- 
written,  there  would  be  as  much  reason  to  a&sume  that  the  old  ''rock 
quarry"  was  referred  to  in  the  will  as  to  assume  that  the  other/ 
through  which  the  line  was  run  by  John  F.  Pigg,  surveyor,  was. 
referred  to.  So  that,  without  further  knowledge  on  the  subject  than 
that  ther«  were  two  holes,  called  '*rock  quarries,"  on  the  land,  we 
would  be  left  in  doubt  and  uncertainty  about  the  meaning  and  intent 
of  the  will.  Viewed,  however,  In  the  light  of  the  facts  in  proof,  we 
are  satisfied  that  the  testator,  in  describing  the  line  as  a  ^'.straight 
line  throitgh  the  rock  qtMirry  to  Farris'  heirs'  line,"  did  not  mean  that 
the  line  should  be  drawn  or  located  through  or  across  either  of  the 
holes  that  had  been  made  in  the  ground  by  taking  out  rock,  but 
that  he  meant,  rather,  that  the  line  was  or  should  be  located  through 
that  portion  or  section  of  the  land  or  field  where  the  rock  or  stone^ 
had  been  quarried  or  taken  out,  "which  he  called  the  **rock  quarry." 
In  other  words,  he  evidently  intended  to  describe  the  survey  ia 
general  terms,  and  in  naming  this  particular  line  he  had  in  mind 
the  identicalline  as  located  by  his  direction  from  the  corner  tit  the 
creek,  where  the  chestnuts  forftierly  stood,  in  a  straight  direction  to- 
the  black  oak  in  the  Farris  line,  which  he  kiie>v  was  located  through 
that  portion  of  his  land  known  as  the  **rock  quarry." 

That  we  have  given  the  true  interpretation  of  the  second  clause  of 
the  will  and  the  intentions  of  the  testator,  with  reference  to  Mrs. 
Harkleroads,  is  confirmed  by  what  follows.  In  the  third  clause,  as 
stated,  he  devised  to  Mrs.  Trosper  the  parcel  of  land  he  had  set  apart 
for  her  in  his  lifetime,  and  described  it  in  general  terms.  Reference 
is  made  to  the  survey  of  this  parcelas  **made  by  S.  S.  Phillifjs,"  and 
to  "a  straight  line,  according  to  the  survey  here  made  by  said  Phil- 
lips of  said  tract  of  land  to  the  top  or  near  the  top  of  the  ridge  to 
the  line  of  the  lands  belonging  to  Hansford  Farris'  hell's,"  and  call- 
ing for  a  point  where  '^Charlotte's  line  strikes  the  said  Farris  line." 

At  the  time  the  will  was  made,  in  1887,  there  is  no  doubt  that 
''Charlotte's  line"  struck  the  Farris  line  at  the  black  oak  corner, 
that  had  been  established  by  the  direction  of  the  testator.  Phillips, 
in  his  testimony,  shows  that  he  made  the  survey  and  plat  of  Mrs. 
Trosper's  parcel,  one  of  the  lines  being  from  Mrs.  Hackleroads' 
corner  on  the  creek  to  the  black  oak  corner,  which  he  afterwards 
Tan  out  for  appellants  and  appellees. 

And  all  this  makes  it  evident  that  it  was  the  intention  of  the  tes- 
tator to  confirm  to-  both  of  his  daughters  the  identical  parcels  of 
land  he  had  set  apart  to  them  respectively  before  the  will  was  exe- 
cuted, and  which  they  were  occupying  at  the  time. 

But  in  the  third  clause  reference  is  made  to  the  fact  that  he  had 
given  to  his  other  children  and  heirs  portions  of  land,  and,  in  sub- 
stance, the  desire  is  expressed  that  these  gifts  should  stand  as  made 
by  him,  and  that  his  children  should  *'act  in  the  matter  with  such 
kindness  as  is  becoming  all  good  brothers  and  sistere." 

It  occurs  to  us  that  this  controvei'sy  never  would  have  arisen  if 
the  noble  sentiment  of  the  testator  last  quoted  had  prevailed.  The 
interpretation  we  have  given  of  the  meaning  of  trie  will  and  the 
intention  of  the  testator  is,  in  our  opinion,  required  by  the  facts  of 
the  case,  and  does  not  violate  the  well-established  and  universally 
recognized  rule  that  excludes  parol  testimony  oflered  to  alter  or 
modify  the  meaning  of  wills  and  other  written  instruments. 

The  Judgment  is,  therefore,  reversed  and  the  cause  remanded,. 
with  directions  to  render  a  iudgment  establishing  the  division  line 
between  the  two  parcels  of  land  as  laid  down  in  the  plat  of  the  sur~ 
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vey  made  by  John  F.  Pigg,  surveyor,  from  the  corner  at  flgrure  1  to 
the  corner  at  figure  15,  the  last-namea  corner  being:  the  black  oak  in 
Kinsor's,  formerly  Farris'  line,  and  to  make  such  other  orders  in 
the  cause  as  may  be  necessary  to  give  both  appellants  and  appellees 
all  of  the  land  they  are  entitled  to  in  their  respective  parcels  on 
their  respective  sides  of  said  line  established  as  above. 

Appellants  are  entitled  to  their  costs,  both  in  this  court  ^d  in  the 
court  below. 


DUNLAP,  &C.   V.  GOSNEIiL,,  <&C. 

{Filed  March  ^\^  1896— iVbJ^  to  be  reported.) 

Assessment  of  street  improvements — In  this  action  to  enforce  a  h'en  for  the 
«08t  of  street  inaprovements,  in  which  the  defense  in  substance  is  that  the 
territory  attempted  to  be  treated  as  a  square  or  tazinj;  district  is  in  fact  not 
a  sqnare  within  the  meaning  of  the  statute  authorizing  such  assessments, 
although  the  testimony  conduces  to  show  that  the  taxing  district  is  large, 
yet  it  does  not  appear  to  be  so  large  as  to  make  void  the  order  for  the  im- 
prOTements  and  apportionments  in  contest.  The  fact  that  other  streets 
will  probably  be  opened  through  the  territory  in  question  can  not  defeat 
plaintiff's  claim. 

Jno.  S.  Jackman  for  appellants. 

Ijane  &  Burnett  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Jud6:e  Guffy. 

This  action  was  instituted  by  the  appellees,  Geo.  W.  Gosnell,  Ac, 
against  the  appellants,  J.  H.  Dunlap,  <fec.,  in  the  Jefferson  Circuit 
0)urt,  Chancery  division,  to  enforce  an  alleged  lien  upon  certain 
parcels  of  property  in  Louisville  to  satisfy  three  apportionment 
warrants  issued  by  the  city  of  Louisville. 

It  is  alleged  in  the  petition  that,  by  appropriate  orders  of  the  city 
•council  of  Louisville,  it  caused  certain  original  improvements  to  be 
made  on  Twenty-fourth  street  in  Louisville,  including  curbing,  etc.. 
and  that  the  cost  of  the  same  was  duly  and  legally  apportionea 
and  that  three  several  amounts,  viz,  $116.30,  $124.05  and  $16.37, 
'  were  apportioned  as  the  proportion  to  be  paid  on  the  three  several 
portions  of  the  lands  or  lots  of  appellant,  Carrie  Dunlap,  described 
m  the  petition  and  exhibits. 

The  appellants  answered  and  resisted  the  enforcement  of  the 
alleged  lien. 

The  substance  of  the  defense  is  that  the  territory  set  out  and 
alleged  by  plaintiff  to  be  squares  are  in  fact  not  squares  within  the 
meaning  of  the  statute  authorizing  such  assessments  or  apportion- 
ments as  the  one  ordered  by  the  city  council,  and  that  public  neces- 
sity demands  and  that  there  is  absolute  certainty  that,  at  an  early 
day,  Twenty-second  street  will  be  extended  through  the  same  terri- 
tory now  attempted  to  be  treated  as  a  square  or  taxing  district,  at 
tsome  point  near  appellants'  property,  and  that  other  streets  will  be. 
so  opened,  thus  subjecting  appellants  to  double  taxation  if  not  to 
<even  a  greater  extent,  if  the  claim  sued  on  should  be  enforced. 

After  the  pleadings  were  completed  and  issue  joined,  several  depo- 
sitions were  taken  by  appellants  and  maps  made  out  and  filed. 

Upon  final  hearing  the  court  below  was  of  the  opinion  that  the 
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territory  fixed  by  the  city  authorities  as  the  taxing  district  was  not 
lar^r  in  area  than  in  many  other  cases,  and  rendered  Judfrment 
enforcing?  the  liens,  and  adjudged  a  sale  of  a  sufficiency  of  each 
d^cribed  parcel  of  land  to  pay  the  several  sums  apportioned  asrainst 
it,  and  from  that  judgment  this  appeal  is  prosecuted. 

The  orders  and  proceedings,  under  and  by  which  the  improvement 
and  apportionments  were  made,  appear  to  be  regular  and  according 
to  law. 

It  is  true  the  testimony  conduces  to  show  that  the  taxing  district 
is  large,  but  it  does  not  appear  to  be  so  large  as  tb  make  void  the 
order  for  the  improvements  and  apportionments  in  contest. 

It  sometimes  happens  that  a  valid  exercise  of  power  imposes  hard- 
ships. The  fact  that  Twenty -second  and  other  streets  are  likely  to 
be  opened  through  the  territory  in  question  can  not  defeat  plaintiffs' 
claim. 

The  chancellor  must,  of  necessity,  have  been  well  qualified  to 
Judge  of  the  weight  of  the  testimony  adduced,  and,  inasmuch  as 
the  law  and  preponderance  of  the  evidence  sustains  the  judgment, 
the  same  is  affirmed. 
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Taylor  v.  Cline. 
{Filed  March  31,  1896— iYo^  to  be  reported. ) 

1,  ConsinKtion  of  pleading — While  a  pleading  must  upon  demurrer  be  oon- 
«troed  against  the  pleader  where  the  averments  are  of  donbtfol  meaning,  yet 
where  there  has  been  no  demnrrer  to  a  petition  and  no  motion  to  make  its 
averments  more  specific  it  will,  if  possible,  be  so  construed  upon  appeal  as 
to  uphold  a  judgment  in  favdr  of  plaintiff. 

Upon  this  appeal  from  a  default  judgment  npon  a  guardian's  bond  in 
which  it  is  insisted  as  a  ground  for  reversal  that  judgment  has  been  rendered 
io  favor  of  plaintiffs  for  the  entire  amount  whicli  came  to  the  guardian  from 
their  deceased  father^s  estate,  whereas  there  were  other  children  who  were 
entitled  to  a  part  of  the  amount,  the  court  will  assTirae,  although  it  does  not 
clearly  appear  from  the  petition,  that  the  money  for  which  judgment  was 
rendered  was  received  by  the  guardian  as  the  money  of  the  infant  plaintiffs 
to  which  they  were  lei^ally  entitled. 

^,  Judgnunt  in  bar  to  furtht-r  aciion — Although  the  judgment  is  in  favor  of 
the  infants  by  their  next  friend,  when  it  appears  the  action  was  brought  by 
the  guardian,  it  is  a  bar  to  any  further  action,  either  by  a  next  friend  or  by 
the  statutory  guardian,  and,  therefore,  the  form  of  the  judgment  affords  no 
^roand  for  reversal. 

Geo.  L.  Husbands  for  appellant. 

W.  G.  Bullitt  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  is  a  iudfirment  by  default,  and  to  enable  the  appellants  to  pre- 
sent their  defense,  if  any,  the  judgment  as  originally  entered  was 
set  aside  and  the  case  passed  until  the  next  term.  When  that  term 
began  no  defense  was  made,  nor  any  offered  to  be  filed  during  its 
continuance,  and  the  result  was  another  judgment  similar  to  that 
first  rendered. 

The  proceeding  is  against  a  guardian  and  his  surety  upon  the 
i)Ood  of  the  guardian,  executed  at  the  time  he  qualified  as  such  for 
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the  infant  children  of  one  Cline,  deceased.  It  i8  insisted  as  a  (croancf 
for  reversal,  and  the  onJy  one  necessary  to  be  noticed,  that  the  judg- 
ment is  for  too  larsre  a  sum,  the  record  showing  there  were  more 
children  of  the  deceased  than  the  infants  for  whom  the  defaultinir 
iruardian  had  been  appointed,  and  the  judgment  rendered  gives  to 
the  infants  the  entire  estate  or  all  the  moneys  that  p«)ssed  to  the 
guardian  when  the  other  children  were  entitled  to  their  respective- 
portions. 

While  the  pleadings  are  not  very  skillfully  drawn,  it  is  apparent 
the  pleader  was  endeavoring  to  collect  by  judgment  against  the 
guardian  what  mone^^s  and  no  other  he  had  received  belonging  to 
these  infants,  and,  while  a  pleading  must  be  construed  as  againt  the 
pleader  where  the  averments  are  of  doubtful  meaning,  there  was  no 
demurrer  to  the  petition  or  motion  made  to  make  the  averments 
more  specific,  and  after  judgment  it  is  too  late  to  raise  such  a  ques- 
tion, but  the  judgment  must  be  upheld  if  authorized  from  the  plead- 
ings. We  can  not  say  that  the  judgment  is  for  too  much,  or  that  the 
other  children  are  interested  in  the  amount  of  the  recovery  obtained, 
but  on  the  contrary  will  assume  from  the  pleadings  that  this  money  for 
which  the  judgment  was  rendered  was  receiv^  by  the  guardian  as 
the  money  of  the  infants,  to  which  they  were  legally  entitled.  The 
appellant  could  have  made  this  plain  by  answer  and  i&iled  to  do  so» 
and  we  are  not  disposed  to  disturb  the  finding  of  the  court  below; 
nor  is  there  any  merit  in  the  objection  that  the  judgment  is  in  favor 
of  the  infants  by  their  next  friend  when  it  appears  the  action  was 
brought  by  the  guardian.  It  is  a  bar  to  any  future  action  either  by  a 
proeJiein  ami  or  by  the  statutory  guardian,  nor  will  this  court  as- 
sume that  the  other  children  were  entitled  to  a  part  of  the  sum 
recovered  by  the  infants  as  next  of  kin  to  their  deceased  sister.  They 
may  have  received  their  part  and  doubtless  have. 

Judgment  affirmed. 


City  of  Louisvillk  v.  Bannon,  &l\ 

{Filed  March  31,  1896.) 

1.  Closing  stn't'ts  and  a {hys— VsithoKii  some  legislative  authority  a  city  has 
no  power  either  to  condemn  or  cIobc  streets  or  alleys. 

2.  Same — Grant  of  poorer  to  towns  and  cities  to  do  same — The  act  for  the  flfOV- 
ernroeut  of  cities  of  the  first  class  does  not  ^raut  to  such  cities  the  power 
to  close  pnblic  ways.  Such  a  Ki'Ant  can  not  be  implied  from  that  section  of 
the  act  (section  2826,  Kentucky  Statutes),  providing  that  no  public  way  shall 
be  opened,  narrowed,  closed  or  constructed,  except  by  ordinance  recom- 
mended by  the  board  of  public  works,  as  that  provision  is  purely  prohibitory 
in  its  natnre.  Nor  is  such  a  power  included  in  the  grant  to  such  cities  of 
the  "power  to  govern  themselves  by  such  ordinances  and  resolutions  for 
municipal  purposes  as  they  may  deem  proper,  not  to  conflict  with  this  act 
nor  the  Constitution  and  laws  of  this  State." 

3.  Same^- Consent  of  ht  owners — Even  if  the  provision  of  the  charter  of  the 
city  of  Louisville  as  to  the  closing  of  pnblic  ways»  under  which  the  proceed- 
ing in  Martin  v.  City  of  Louisville,  16  Ky.  Law  Rkp..  786,  was  instituted,  was 
not  repealed  by  the  act  for  the  government  of  cities  of  the  first  class,  a 
question  which  does  not  seem  to  be  determined,  the  state  of  case  authoriz- 
ing the  closing  of  a  public  way  under  the  charter  provision  referred  to  doea 
not  exist  here,  as  some  of  the  lot  holders  are  not  consenting  to  the  dosing 
of  the  alley,  and  the  evidence  is  conclusive  that  damage  will  ensue  to  them 
if  it  is  closed;  nor  can  the  right  to  condemn  be  claimed,  as  there  is  no  false 
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pretense  that  this  is  a  eoodemnation  pTooeedtng,  or  that  the  land  is  needed 
for  a  manicipal  ase. 

4.  Private  property  for  ptiblic  use — A  mere  money  oonsideratioti,  to  be  paid 
to  the  goyernment,  State  or  municipal,  la  not  a  public  use  for  which  private 
property  can  be  taken  from  one  citizen  and  given  to  another. 

Simrall,  Bodley  <&  Doolan,  Lane  <&  Burnett,  T.  L.  Burnett  and  H. 
8.  Barker  for  appellant. 

Phelps  &  Thum  for  appellees. 

Appeal  frora  JeflFerson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  TmRelle. 

This  was  a  suit  in  the  name  of  the  city  of  Louisville  fo  close  a  40- 
foot  alley,  known  as  Cotton  street,  running  east  and  west,  extending 
from  Thirteenth  to  Fourteenth  street,  between  and  parallel  with 
Lexington  and  Maple  stteets.  North  of  and  parallel  with  Cotton 
street,  in  the  same  square*  is  a  20-foot  alley,  extending  from  Thir- 
teenth to  Fourteenth  street,  and  connected  with  C'otton  street  by  a 
20-foot  alley,  running  north  and  south,  the  last-named  alley  being 
the  same  one,  the  obstruction  to  the  south  end  of  which  was  enjoined, 
in  the  case  of  Bannon  v.  l^ohniei^er,  90  Ky.,  48. 

Bannon,  who  is  one  of  the  defendants  in  the  action,  is  the  owner 
of  all  the  land  on  both  sides  of  Cotton  street,  except  a  Jot  fronting 
60  feet  on  that  street  at  its  intei-section  with  Thirteenth,  owned  by 
Bl(M)mer.  The  other  defendants  are  the  owners  of  all  the  lots  abut- 
ting on  the^two  20-fof>t  alleys,  which,  with  Cotton  street,  form  the 
system  of  alleys  of  that  city  square. 

The  petition  states  facts  showing  the  dedication  of  the  alleys 
named  as  public  ways,  and  alleges  that  the  40-f<)()t  alley  (Cotton 
street)  is  on  marshy  soil,  lower  than  the  grade  of  the  streets,  and, 
owing  to  the  impracticability  of  using  it  as  a  public  way,  has  never 
been  improved  by  the  city;  that  the  city  has  extended  a  line  of 
curbing  along  Thirteenth  street,  acrt)ss  the  end  of  it,  and  thereby 
preventing  ingress  and  egress  to  and  from  that  end;  that  the  occu- 
pation of  Fourteenth  street  by  railroad  tracks  has  practically  closed 
the  west  end  of  Cotton  street;  that  the  closing  of  the  alley  is  a  pub- 
lic necessity  and  will  be  a  public  benefit,  would  benefit  the  city  of 
Louisville  and  injure  none  of  the  owners  of  property  on  the  square; 
that  if  it  is  kept  open  it  will  be  the  duty  of  the  city  to  improve  it, 
and  the  improvement  will  be  a  needless  expense  to  the  owners  of 
lots  on  the  square. 

The  petition  also  avers  that  the  board  of  public  works  recom- 
mended, an<l  the  general  council  passed,  an  ordinance  instructing 
the  city  attorney  to  institute  an  action  in  the  Jefferson  Circuit  Court 
against  all  persons  owning  lots  abutting  on  said  40-foot  public  way„ 
and  all  persons  interested  therein,  to  close  said  strip  as  a  public  way. 

The  prayer  of  the  petition  is  that  the  alley  be  closed,  and  for  a  ju- 
dicial determination  that  its  closing  will  be  a  benefit  to  the  city  of 
Louisville,  and  will  work  no  injury  to  the  owner  of  any  lot  on  the 
square;  and,  further,  that  if,  in  the  opinion  of  the  court,  any  of  the 
private  easements  of  the  defendants  t>e  of  any  value,  the  value  be 
ascertained  and  the  defendants  compensated  therefor. 

Bannon  and  some  other  of  the  defendants  filed  answers  admitting 
that  the  clawing  of  the  alley  would  be  a  benefit  to  the  city,  and  no- 
injuiy  to  the  defendants,  but  other  defendants  have  filed  answers 
denying  the  averments  of  the  petition  and  alleging  that  the  40-foot 
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alley  is  connected  with,  and  is  a  necessary  outlet  to,  the  20-foot  alley, 
and  that  they  are  public  ways,  to  the  use  of  which  the  defendants, 
are  entitled. 

These  defendants  plead  that  the  passage  of  the  ordinance  under 
which  this  suit  was  instituted  was  procured  by  fraud,  for  the  private 
purpose  of  benefiting  the  defendant,  Bannon,  and  for  no  public  use 
or  benefit;  that  the  ordinance  is  a  mere  proposition  to  sell  the  40- 
foot  alley  to  Bannon;  that  the  closing  of  the  alley  will  injure  their 
lots  and  destroy  the  easements  over  both  alleys,  and  is  not  author- 
ized by  law. 

It  is  shown  by  the  answers  that  a  previous  suit  (No.  43,506)  was 
brought  in  1390  by  Bannon  to  declare  the  alley  closed,  and  that  by 
resolution  of  the  general  council  the  appearance  of  the  city  was  au- 
thorized to  be  entered  and  judgment  confessed  as  against  it;  that  this 
w^as  done,  but  that  afterwards,  for  .some  undisclosed  reason,  the  city 
filed  an  answer  in  that  suit,  denying;  the  averments  of  Bannon's  pe- 
tition, averring  that  the  closing  of  the  alley  would  be  injurious  to 
the  lot  owners  and  of  no  benefit  to  the  city,  and  that  Baniion's  pe- 
tition in  that  cause  was  accordingly  disniissed.  The  judgment  in 
that  case  is  pleaded  as  a  bar.  It  is  also  pleaded  that  the  city  is  es- 
topped by  its  answer  in  that  cause. 

The  ordinance,  under  authority  of  which  this  suit  was  instituted, 
has  the  following  preamble:  **That,  w^heroas,' Patrick  Bannon  has, 
by  written  proposition,  proposed  to  pay  to  the  city  of  Louisville  two 
thousand  dollars  for  a  strip  of  land  (describing  the  40  foot  alley); 
and,  whereas,  it  is  deemed  by  the  general  council  that  said  way 
should  be  discontinued  as  a  public  way.    *    *    *" 

It  is  perfectly  evident  from  the  plejidings  and  evidence  in  this  suit 
that,  while  brought  in  the  name  of  the  city  of  Louisville,  the  real 
issue  is  between  the  defendant,  Bannon,  on  the  one  side,  and  the 
defendants,  who  are  resisting  the  closing  of  the  40-foot  alley,  on  the 
other.  The  question  for  decision  is  whether  an  alley,  which  is  a  pub- 
lic way  in  the  city  of  Louisville,  can  be  closed  against  the  will  of 
the  persons  owning  lots  in  the  square  through  which  the  public  way 
extends,  and  who  have  an  easement  over  it. 

This  suit  was  brought  in  conformity  with  the  provisions  of  the  ' . 
city  charter  as  it  existed  prior  to  the  adoption  of  the  act  for  the  gov- 
ernment of  cities  of  the  first  class.  It  is  claimed,  however,  on  be- 
half of  the  city  that  it  is  authorized  by  section  64  of  the  act  of  July 
1,  1893,  for  the  government  of  cities  of  the  first  claas  (Kentucky  Stat- 
utes, section  2826)  which  provides  that  **no  public  way  shall  be 
opened,  narrowed,  closed  or  constructed  *  *  *  except  by  ordi- 
nance recommended  by  the  board  of  public  w«rks." 

It  is  claimed  in  the  brief  for  the  city  that  the  $2,000  referred  to  in 
the  ordinance  was  in  the  nature  of  a  guaranty  to  the  city,  where- 
with to  pay  the  damages  the  property  holders  would  suffer  by  the 
closing  of  the  alley. 

The  evidence  of  real  estate  agents  taken  in  the  case  is  quite  con- 
clusive that  damage  would  ensue  to  the  lot-holdere  from  the  closing 
of  the  alley,  though  it  is  contended  that  this  damage  would  be  offset 
by  the  cost  of  construction  of  the  alley,  which  would  be  assessed 
against  the  owners. 

It  is  unnecessary  to  go  into  the  question  of  fraud  in  the  passage  of 
the  ordinance,  of  the  estoppel  pleaded  against  the  city,  or  of  the 
public  necessity  for  the  closing  of  the  alley.  No  evidence  is  pro- 
duced of  any  need  that  the  city  has  for  the  land  embraced  by  the 
alley,  or  of  any  public  use  to  which  it  could  be  put.  The  intent  of 
4he  ordinance  and  the  proceeding  based  upon  it  was  to  allow  the 
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land  to  revert  to  Bannon  as  the  owner  of  the  abutting  property  in 
consideration  of  $2,000.  A  mere  money  consideration,  to  be  paid  to 
the  government.  State  or  municipal,  is  not  a  pubiic  use  for  which 
private  property  can  be  taken  from  one  citizen  and  given  to  an- 
other. JS^or  is  it  pretended  that  this  is  a  condemnation  proceeding, 
or  that  the  land  embraced  in  this  alley  is  needed  for  any  uiunicipal 
use. 

This  court  does  not  undertfike  to  decide  in  this  c«se  that  the  State 
Legislature  can  not  provide  for  the  closing  of  streets  and  alleys  in  a 
municipality,  or  delegate  that  jjower  to  the  municipal  government. 
But  whatever  power  the  city  has  to  close  streets  and  alleys  must  be 
delegated  by  the  State.  If,  therefore,  the  charter  amendment  under 
which  the  proceeding  was  instituted  in  Martin  v.  The  City,  16  Ky. 
Law  Rfp.,  786,  was  not  repealed  by  the  act  for  the  government  of 
cities  of  the  first  class,  then,  as  held  in  that  case,  the  mode  there 

Provided  is  exclusive.  If  that  provision  is  repealed  by  the  act  of 
uly  1,  1893,  then  there  is  no  legislative  grant  to  the  city  of  power 
to  vacate  and  close  public  ways.  Such  a  gmnt  can  not  be  drawn  by 
implication  from  section  2826,  Kentucky  Statutes,  providing  that 
no  public  way  shall  be  opened,  naiTowed,  closed  or  constructed,  ex- 
cept by  ordinance  recommended  by  the  board  of  public  works,  for 
that  provision  is  purely  prohibitory  in  its  nature.  Nor  can  such  a 
power  be  safely  held  to  be  included  in  the  grant  in  section  1  of  the 
act  for  the  government  of  cities  of  the  first  class  of  ** power  to  govern 
themselves  by  such  ordinances  and  resolutions  for  municipal  pur- 
poses as  they  may  deem  proper,  not  to  conflict  with  this  act  nor  the 
Constitution  and  laws  of  this  State.'^  As  is  said  by  this  court  in  the 
Martin  case,  before  referred  to,'*Without  some  legislative  authority 
the  city  has  no  power  either  to  condemn  or  close  streets  or  al- 
leys." *  *  * 
Judgment  afQrmed. 
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Same  v.  Same. 

i  Filed  April  1,  1896— iVo/:  lo  be  reporfecL) 

Parties  to  actions — AlthODgh  the  husband  of  the  beneficiary  of  a  trnst  fund 
ander  a  will  sorviyed  bis  wife  and  thus  became  entitled  to  the  fund,  yet  as 
it  appears  that  he  transferred  his  interest  to  his  children  they  had*  the  right, 
after  his  death,  to  bring  this  action  af^aiiiat  the  executors  of  the  will  to  re- 
cover the  fund,  but  his*  administrator  should  be  made  a  party  as  he  may 
have  some  {ground  upon  which  to  contest  the  transfer. 

W.  C.  McChord,  Thos.  H.  Hines  and  Avritt  &  Poston  for  appel- 
lants. 

C.  C.  McChord  and  Jno.  W.  Lewis  for  appellees. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

By  the  will  of  Charles  Grundy,  who  died  in  the  year  1881,  a  trust 
was  created  in  favor  of  his  daughter,  Susan  G.  Tucker,  by  which. 
Samuel  Grundy  was  made  the  trustee,  with  power  to  invest,  etc. 
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Thomas  Grundy,  Palmer  Qrandy  and  Samuel  Grundy  werel^t 
executors  and  qualified  as  such. 

Samuel  Grundy  became  the  trustee  and  executed  bond  in  the 
Washington  county  court. 

In  1883  a  settlement  was  had  by  the  executors  of  their  accounts, 
and  it  appears  that  the  amount  due  at  that  time  to  Mrs.  Tucker  was 
$6,735.  yin\.  Tucker,  the  beneficiary  of  the  trust,  died  in  the  year 
1893,  leaving  several  children,  amon^  them  Nannie  Drye,  who 
administered  on  the  estate  and  qualiiied  as  guardian  of  the  infants. 

In  1894  the  children  and  heirs  of  Mrs.  Tucker  brought  suit  against 
the  executors  to  recover  what  was  due  their  mother.  Mrs.  Drye, 
being  a  married  woman,  resigned  as  the  personal  representative  and 
as  guardian,  and  George  Tucker  was  made  the  administrator,  as 
appears  from  an  amended  petition  filed  in  the  case. 

About  this  time  Thomas  Grundy  filed  an  action  in  the  same  court 
asking  to  settle  his  accounts  as  executor  of  his  father  and  to  enjoin 
all  parties  from  suin^  him  as  such,  and  an  injunction  was  granted 
by  the  clerk  prohibiting  the  prosecution  of  any  claim  except  in  the 
action  of  the  executor. 

There  was  a  demurrer  filed  to  the  petition  of  Mrs.  Drye,  and  it 
was  contended  that  the  administrator  of  Mrs.  Tucker's  husband 
should  have  instituted  the  action  as  he  was  entitled,  having  sur- 
vived his  wife  a  few  months,  to  the  trust  fund.  This  demurrer  was 
sustained  and  the  case  is  here  for  revision. 

When  the  demurrer  was  sustained  the  appellants,  Drye  and  others, 
were  re<iuired  to  plead  to  the  action  of  Thomas  Grundy  for  a  settle- 
ment of  his  accounts  as  executor.  They  filed  their  answer,  making 
it  a  crojss  petition  against  the  other  executors,  who  were  co-defen(f 
ants.  Their  cross  petition  and  answer  was  dismissed  and  they  have 
appealed  that  case. 

There  must  be  some  mode  or  way  suggested  by  which  the  bene- 
ficiaries of  this  trust  can  get  their  money.  These  two  cii^es  must  go 
back  and  be  consolidated  and  a  settlement  made  and  a  judgment 
rendered  for  what  is  due  of  the  trust  fund  to  the  parties  entitled. 

The  personal  representative  of  the  decciised  husband  of  Mrs. 
Tucker  should  be  made  a  defendant,  although  it  appears  his  interest 
was  transferred  to  his  children  in  his  lifetime.  This  he  had  the 
power  to  do.  Still  his  personal  representative  may  contest  the 
transfer,  and,  if  he  is  not  a  defendant,  either  party  may  bring  him 
before  the  court  by  proper  pleading. 

The  ordinary  action  must  be  transferred  to  equity  and  tried  with 
the  case  of  Thomas  Grundy. 

The  judgments  are  both  reversed  and  remanded  for  that  purpose 
and  that  a  settlement  may  be  had  and  judgment  rendered  for  what 
is  due  the  appellants. 


DrcKERSON  V.  Commonwealth. 
{FUed  April  1,  lSd&— Not  to  be  reported.) 

Verdict  supported  by  evidence — As  the  only  groand  urged  for  e  reversal  is 
that  the  evideace  does  not  support  the  verdict  of  the  jary  finding  appellant 
gailty  of  manslaughter  under  an  indictment  for  murder,  the  court  will  not 
disturb  the  verdict,  there  being  evidence  tending  to  sustain  it. 

Stephen  D.  Parrish  for  appellant. 
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W.  S.  Taylor  for  appellee. 
Appeal  from  Madison  Oireuit  Court. 
Opinion  of  the  court  by  Jud^e  Paynter. 

The  accused  was  indicted  and  tried  for  the  murder  of  Albert  Kid- 
well.  He  was  convicted  and  sentencerl  to  the  penitentiary  for  ten 
years.  '  , 

No  question  is  raised  as  to  the  suflSciency  of  the  indictment  or  as 
to  the  correctness  of  the  instructions  which  the  court  Kave  the  jury, 
nor  is  there  any  error  suggested  in  the  admission  or  rejection  of  evi- 
dence. 

The  only  ground  urged  for  a  reversal  is  that  the  evidence  does  not 
supxiort  the  verdict  of  the  jury.  A  number  of  persons  who  wit- 
nessed the  tnjgedy  testify  that  the  accused  shot  and  killed  Kidwell, 
On  the  trial  tne  accuse<r admitted  that  he  did  so. 

We  deem  it  unnecessary  to  go  into  details  as  to  the  evidence.  From 
all  the  facts  and  circumstances  proven  in  this  case  this  court  would 
not  have  disturbed  the  verdict  had  the  accused  been  found  guilty  of 
murder. 

The  facts  and  circumstances  surrounding  this  case  strongly  im- 
press the  court  that  the  killing  was  premeditated  by  the  accused, 
and  the  difficulty  brought  on  to  afford  the  accused  an  opportunity 
to  accomplish  his  design.  The  jury  had  before  them  facts  and  cir- 
•cumstances  which  have  so  impressed  this  court  with  the  belief  ex- 
pressed. The  accused  was  some  four  or  five  steps  from  the  deceased 
when  the  fatal  shots  were  tirf^d,  and  the  jury  were  the  judges  as  to 
the  apparent  necessity  for  the  killing.  They  were  the  jud&:es  of 
the  weight  of  the  e^'idence»  and,  as  there  was  evidence  tending  to 
sustain  their  verdict,  we  will  not  disturb  it. 

The  judgment  is  affirmipd. 


WicKLiFPE  v.  Peyton. 
Hailed  April  1,  1896— iVo^  to  be  reported) 

Peremptory  instruction — In  this  action  of  trespass,  in  which  the  plaintiff 
oomplaioB  that  defendant  has  so  oonstrnoted  a  hoase  on  his  lot  that  the  roof 
OTerbangs  the  lot  of  plaintiff,  and  also  that  defendant  has  moved  the  divi- 
sion fence  between  the  lots  so  as  to  embrace  in  his  enclosure  a  part  of 
plaintiff's  lot,  the  evidence  being  conflicting,  the  court  erred  in  giving  a  per- 
emptory instruction  to  find  for  defendant. 

Bugg  <&  Wickliffe  for  appellant. 
Appeal  from  Ballard  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

This  is  an  action  for  trespass,  wherein  it  is  alleged  that  the  plain- 
tiff was  the  owner  of  a  lot  in  the  town  of  Wickliffe;  that  defendant 
is  the  owner  of  an  adjoining  lot;  that  defendant  has  so  constructed 
a  house  on  his  lot  that  the  roof  overhangs  the  lot  of  plaintiff;  that 
the  rain  falling  on  one  side  of  the  roof  will  flow  from  it  on  the  lot 
of  the  plaintiff,  and  that  defendant  had  removed  two  pannels  of  di- 
vision fence  between  the  lots. 

On  the^  trial  of  the  case  the  proof  fails  to  establish  any  special 
damages  to  the  plaintiff.    The  evidence  offered  in. behalf  of  plaintiff 
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shows  the  house  was  erected  so  that  its  roof  overhung  his  property 
something  over  one  foot;  that  defendant  had  removed  it  so  that  the 
roof  only  overhung  it  two  or  three  inches;  that  the  fence  had  been 
restored,  but  one  part  was  replaced  so  as  to  be  two  or  three  inches 
further  on  plaintiff's  lot  than  when  it  was  removed. 

The  evidence  offered  by  defendant  tended  to  show  the  roof  of  the 
house  as  originally  constructed  overhung  the  lot  of  plaintiff,  but  that 
it  had  been  removed  so  that  it  no  longer  did  so,  and  that  the  fence 
had  been  restored  to  its  original  position. 

On  this  state  of  case  the  courtbelow  instructed  the  jury  to  find  for 
the  defendant. 

The  action  involved  tlie  right  of  the  defendant  to  erect  and  keep 
the  house  where  it  was  standing,  and  to  any  extent  the  roof  cov- 
ered the  lot  of  plaintiff  or  t!ie  fence  as  replaced  embraced  in  defend- 
ant's enclosure  a  part  of  his  lot  his  title  was  involved,  and  the  effect 
of  the  verdict  of  the  jury  and  judgment  of  the  court  barred  a  subse- 
quent acti(jn  to  recover  same. 

There  wtts  a  question  of  fact  for  the  jury  to  determine,  and  the 
court  erred  in  giving  the  jury  a  peremptory  instruction. 

The  judgment  is  reversed,  with  directions  to  grant  appellant  a  new 
trial,  and  for  further  proceedings  consistent  with  this  opinion. 


Crawford  v.  Commonwealth. 
{Filed  April  3,  IS^Q— Not  to  be  reported.) 

1.  Crimi}tal  law — Displnci^tg  railroad  svoitch — Under  section  807  of  the  Ken 
tocky  Statateci,  which  provides  for  the  pnuishment  of  any  person  who  shall 
willfnliy  and  maliciously  displace  or  diptnrb  *'any  rail  or  other  fixture  at- 
tached to  the  track  or  switch  of  any  railroad  in  operation,"  an  indictment 
need  not  allege  in  the  language  of  the  statute  that  the  fixture  disturbed  was 
*^attached  to  the  track  or  ^witoh,'  it  being  sufiicient  in  this  case  to  allege  that 
the  defendant  committed  the  offense  by  "displacing  and  disconnecting  the 
connecting  rod  of  the  said  switch." 

2.  There  being  some  testimony  tending  to  show  guilty  the  court  properly  refused 
a  peremptory  instruction  to  find  for  the  defendant. 

3.  Misconduct  of  juryman — Where,  after  the  jury  had  retired  to  consider  the 
case,  a  juryman  expressed  a  desire  to  ask  a  question  of  counsel  for  the  Com- 
monwealth, and  when  refused  the  privile^^e  usked  the  court  in  the  presence 
of  the  entire  jury  if  less  than  twelve  of  their  number  could  make  a  verdict 
and  was  answered  in  the  negative,  and  afterward,  when  asked  if  they  could 
agree,  the  juror  replied  that  one  of  the  jury  had  said  he  **would  hang  the 
jury  for  a  thousand  years ''  but  was  stopped  before  finishing  the  sen- 
tence, this  did  not  constitute  such  misconduct  of  the  juryman  as  to  affect 
the  substantial  rights  of  the  accused. 

Hardin  &  Rardin  for  appellant. 

W.  S.  Taylor  for  appellee. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  was  convicted  of  the  crime  of  willfully  and  malici- 
ously displacing  and  disturbing  a  fixture  attached  to  the  switch  of 
the  Louisville  &  Nashville  Railroad  by  "displacing  and  disconnect- 
ing the  connecting  rod  of  the  said  switch  by  taking  the  key  out  of 
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same,  and  by  removing  and  displacincr  said  rod,  thereby  releasing, 
loosening  and  unfaKtening  the  switch-rail  of  the  railroad." 

The  statute  on  the  subject  provides  that  **any  person  who  shall 
willfully  and  maliciously  tear  up,  displace,  break  or  disturb  any  rail 
or  other  fixture  attached  to  the  track  or  switch  of  any  railroad  in 
operation  *  *  shall  be  confined  in  the  penitentiary,"  etc.  (Section 
807,  Kentucky  Statutes.) 

Appellant's  first  complaint  on  this  appeal  is  that  the  language  of 
the  mdictment — ijuoted  above — does  not  follow  the  statute;  in  fact 
describes  no  offense  at  all,  because  there  is  no  averment  that  the  rod, 
the  fixture  said  to  have  been  displaced,  and  the  displacement  of 
which  is  the  gist  of  the  offense,  was  attached  to  the  switch  or  switch- 
rail. 

It  will  be  seen,  however,  that  instead  of  the  words  of  the  statute, 
"fixture  attached  to  the  track  or  switch,"  the  pleader  uses  the  words 
•'the  connecting  rod  of  the  said  switch."  Manifestly  the  language 
used  indicates  that  rod  was  connected  with  the  switch,  and  is  suffi- 
ciently explicit. 

It  is  contended  further  that  appellant's  motion  for  a  peremptory 
instruction  to  find  him  not  guilty  should  have  prevailed.  This  de- 
pends solely  on  whether  or  not  there  is  any  evidence  at  all  to  sup- 
port the  verdict,  and,  without  reviewing  it,  it  is  sufficient  to  say  that 
if  the  testimony  of  the  witness,  Hoffujau,  who  spent  the  night  with 
appellant  in  the  shanty  near  the  railroa<i  just  preceding  the  displace- 
ment of  the  switch-rod,  and  who  testified  to  seeing  him  at  the 
switch  early  next  morning,  is  to  be  believed,  then  the  verdict  has 
some  proof  to  sustain  it,  and  especially  so  if  we  consider  the  contra- 
dictory statements  of  the  appellant  and  the  circumstances  attending 
the  entire  transaction.  Again,  it  appears  that  after  the  jury  had  re- 
tired to  consider  the  case  a  juryman  expressed  a  desire  to  ask  a  ques- 
tion of  counsel  for  the  Com njon wealth,  and,  when  refused  the 
privilege,  asked  the  court  in  the  presence  of  the  entire  jury  if  less 
than  twelveof  their  number  could  makea  verdict,  and  was  told'*no." 
Afterwards,  when  asked  if  they  could  agree,  the  juror  replied  that 
one  of  the  jury  had  said  he  would  hang  the  jury  for  a  thousand 
years,  but  was  stopped  before  finishing  the  sentence.  We  can  not 
think  this  was  such  misconduct  of  the  juryman  as  to  afi'ect  the  sub-  . 
stantial  rights  of  the  accused. 

No  other  errors  are  suggested,  and  the  judgment  must  be  af- 
firmed. 


Lafferty,  d'C.  V.  Huffman,  &c, 
(Filed  April  1,  189G.) 

1.  Constiiutional  laio — Conclusiveness  of  enrolled  bill — Local  option — A  bill, 
properly  enrolled,  sigued  by  the  presiding  officer  of  each  of  the  two  houses 
of  the  General  A.^sembly  aud  sigued  and  approved  by  the  governor,  can  not 
be  impeached  by  reference  to  the  journals  of  either  hoose,  either  in  a  mat- 
ter affecting  the  contents  of  the  bill  or  the  regularity  of  the  steps  taken  in 
its  passage. 

The  act  of  August,  1892,  known  as  the  *4ooal  option'-  law,  being  properly 
enrolled  and  signed,  must  be  regarded  as  constitutionally  enacted,  although 
it  does  not  appear  from  the  Senate  journal  that  the  vote  upon  the  final  pas- 
sage of  the  bill  was  taken  by  yeas  and  nays  and  entered  in  the  journal  as 
required  by  section  46  of  the  Constitution. 

1,  Same — A  town  of  the  sixth  class  which  formed  part  of  a  magisterial 
precinct  in  which  a  special  prohibitory  liquor  law  was  in  force  at  the  time 

vol.   1 8—2 
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the  present  local  option  law  went  into  effect  had  the  right  to  take  a  sepa- 
rate vote  onder  the  general  law  for  the  purpose  of  determining  whether 
liquor  should  be  sold  in  the  town,  it  not  being  necessary  that  the  vote  should 
be  taken  iu  the  whole  precinct.  It  is  apparent  both  from  the  local  option 
law  and  from  the  act  for  the  government  of  cities  of  the  sixth'-class  that  it 
^tis  intended  that  such  a  separate  vote  might  be  taken. 

3.  Officers — There  having  been  no  election  in  November,  1898,  of  trustees 
of  a  tuwn  of  the  sixth  cIhi^s,  the  old  trustees  held  over  by  virtue  of  the  pro- 
vision of  rtectiou  1H7  of  the  Constitution  that  they  should  hold  until  their 
successors  should  be  elected  and  qualitied. 

J.  Q.  Ward  for  appellants. 
Blanton  &  Berry  for  appellees. 
Appeal  from  Harrison  Circuit  Ck)urt. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

Pursuant  to  the  provisions  of  what  is  known  as  the  **looal  option'* 
law  of  August  4,  1892,  a  vote  in  the  town  of  Berry,  in  Harrison 
<?ounty,  was  taken  on  January  31,  1894,  and  resulted  in  favor  of  the 
sale  of  spirituous,  vinous  and  malt  liquors. 

When  the  county  judge  was  about  to  direct  the  certificate  of  the 
•election  ofBcers  to  be  entered  of  record,  and  the  trustees  of  the  town 
were  accordingly  about  to  grant  licenses,  the  appellees,  certain  citi- 
zens of  the  town,  instituted  this  suit  to  prevent  such  action  on  the 
part  of  these  officials. 

The  chief  point  relied  on  in  the  petition  for  injunction  is  that  the 
law  under  which  the  election  was  held  was  not  enacted  by  the  Gen- 
-eral  Assembly  in  the  manner  required  by  the  Constitution;  the  alle- 
gation on  that  l)ehalf  being,  in  effect,  that,  on  the  final  passage  in 
the  senate  of  the  bill,  as  amended  in  the  other  house,  the  vote  was 
not  taken  by  yeas  and  nays  and  entered  in  the  journal  as  required 
"by  section  46  ot  the  Constitution. 

A  consideration  of  other  points  relied  on  will  be  deferred  until 
after  disposition  of  the  principal  question. 

It  Is  conceded  that  the  bill,  properly  enrolled,  was  signed  by  the 

E residing  officer  of  eacli  of  the  two  houses,  and  signed  and  approved 
y  the  governor. 

The  question  is,  can  a  law  thus  promulgated  be  impeached  by 
reference  to  the  journals  of  either  house. 

Different  answers  have  been  given  to  this  inquiry  in  various  courts 
of  last  resort  in  this  country,  but  in  this  State  it  remains  substan- 
tially unanswered;  for  whatever  may  be  said  of  the  argument  of 
the  question  in  the  World's  Fair  Case  (Norman,  auditor  v.  The 
Kentucky  Board,  Ac,  93  Ky.,  537),  we  are  not  to  take  the  case  as 
■decisive  of  that  which  it  expressly  disclaims  to  tiecide.  After  a  dis- 
cussion tending,  it  may  be  admitted,  to  the  conclusion  that  such  an 
impeachment  might  be  had,  the  majority  opinion  yet  determines 
it  to  be  unnecessary  to  decide  the  question,  and  the  plaintiffs  seek- 
ing to  r<  cover  under  a  law  sought  to  be  so  impeached  were  there 
denied  relief  on  grounds  not  pertinent  to  this  inquiry. 

It  is  to  1)6  observed,  at  the  outset,  that  this  is  not  a  luse  where  the 
enrolled  bill  is  supposed  to  be  in  any  wise  different  from  the  bill 
actually  adopted  by  the  legislative  body. 

It  is  not  a  dispute  over  contents.  Such  a  question  is  presented  in 
many  of  Jhe  cases.  Thus  in  Field  v.  Clark,  148  U.  S.,  649  (1891),  the 
allegation  was  that  a  section  of  the  bill,  as  it  actually  passed,  was 
not  iu  the  enrolled  bill  as  authenticated  by  the  signatures  of  the 
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presidinfi:  oflQcers,  and  deposited  with  the  secretary  of  state.  And 
so  in  State  v.  Town  Council  of  Chester,  89  S.  C,  3<)7  (1893),  the  con- 
tention was  that  the  original  bill,  which  was  sent  from  the  senate  to 
the  other  house,  was  altered  by  the  speaker  of  the  house  of  repre- 
sentatives at  the  time  or  after  it  passed  that  house,  and  amended  as 
he  saw  At,  when  the  journals  of  the  house  showed  no  such  altera- 
tions. 

These  cases,  and  we  note  them  here  as  samples  of  many  others  to 
the  same  effect,  hold  that  the  official  attestati«)n  of  the  presiding 
•officers  of  the  IcKislative  b<)dies  and  of  the  executive  are  conclusive 
that  an  act  so  authentittated  is  the  very  act  passed  by  the  body,  and 
ieave  undetermined,  in  express  terms  at  least,  the  further  question 
whether  an  act  may  l>e  impeached  if  the  Journals  fail  to  show  that 
which  the  Constitution  expresp^ly  requires  them  to  show;  such  as 
that  the  bill  was  passed  by  a  yea  and  luiy  vote. 

An  examination  of  these  cases,  however,  show  that  the  ar^rument 
ii^ainst  the  use  of  the  journals  to  show  that  the  bill  was  not  the 
jwme  as  that  actually  adopted  is  quite  conclusive  a^rainst  their  use 
to  show  the  absence  of  the  steps  contemplated  by  the  orj^anic  law.- 

And  we  may  observe,  in  this  connection,  it  would  be  strange  if  it 
were  otherwise;  for  why  should  the  journals,  if  deemed  capable  of 
sheddinu:  li^ht  on  any  question  touching  the  bill,  be  rejected  as  evi- 
dence affect mg  the  suh«tance  (the  very  bill  itself)  and  held  compe- 
tent to  effect  the  mere  atepa  in  the  process  of  passing  it? 

Indeed,  does  there  not  seem  to  be  stronger  reason  for  seizing  hold 
of  the  Journals  to  expose  the  fraud  of  promulgating  as  valid  a  law 
which  had  in  fact  never  passed  at  all,  than  for  usinc:  them  to  under- 
iDine  a  law  becaase  of  flaws  in  the  steps  taken  during  its  passage? 

Manifestly,  therefore,  the  case  of  Field  v.  Clark,  and  the  numerous 
•decisions  of  the  State  courts,  which  have  gone  to  the  extent,  and  no 
further,  because  the  particular  case  did  not  demand  it,  of  holding 
the  journals  incompetent  to  declare  the  enrolled  bill  not  to  be  the 
very  one  adopted  by  the  legislative  body,  must  be  classed,  with  a 
few  exceptions,  along  with  the  authorities  holding  that  the  verity 
of  the  enrolled  bill,  when  duly  certified  and  authenticated  by  the 
presiding  officers,  is  absolute  and  conclusive. 

So  construing  these  cases,  it  becomes  palpable  that  the  overwhelm- 
inir  weight  of  authority  is  against  the  imi)eachment  of  the  enrolled 
bill  by  the  journals  whether  in  a  matter  affecting  the  contents  of 
the  bill,  or  merely  the  regularity  of  the  steps  taken  in  its  passage! 

When  we  look  to  the^argument,  much  may  l>esaid  on  either  side 
of  the  question,  and  we  shall  content  ourselves  with  suggesting  only 
a  few  of  the  controlling  reasons  for  our  opinion. 

In  the  first  place,  no  court  can  l>egin  its  scrutiny  of  the  manner  in 
which  the  legislative  department  may  have  performed  the  details  of 
its  worlc,  as  shown  by  its  daily  Journals,  without  a  sense  of  assumed 
superiority,  or  without  seeming  to  arrogate  to  itself  a  supervisory 
power  wholly  inconsistent  with  the  fundamental  truth  that  the 
departments  are  equal  and  independent  in  their  respective  spheres. 
Surely  must  the  passing  of  bills,  and  all  the  ac*companying  mmutise, 
be  exclusively  legij/lative  processes.  Courts  do  not  make  laws  or 
pass  bills;  and  the  various  steps  required  by  the  orsranic  law  to  be 
taken  seem,  in  the  nature  of  things,  to  call  for  the  exercise  of  legis- 
lative and  not  judicial  functions. 

The  judiciary,  at  every  step  of  its  investigation  into  the  journals 
of  a  legislative  t)ody,  must  find  itself  confronted  with  the  embarrass- 
ing question,  how  is  it  that  the  courts  have  come  to  be  the  exclusive 
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guardians  of  those  mandatory  provisions  of  the  Constitution  which 
direct  the  Legislatuie  only  how  to  transact  its  business? 

The  answer  must  be  more  embarrassing  because  such  a  thing  can 
not  be  except  on  the  a*vsumption  that  the  courts  must  regard  them- 
selves as  alone  competent  for  such  oversight. 

It  is  to  be  admitted  that  unless  the  constitutional  mandate  is  f«»l- 
lowed  "no  bill  can  become  a  law."  The  Constitution  so  says.  But 
the  question  remains,  what  shall  be  taken  by  the  courts  as  the  basis 
of  judicial  knowledge?  Must  they  look  to  the  journals  and  accept 
as  conclusive  the  hasty  memoranda  of  the  clerk  or  his  assistant,  or 
shall  they  assume  that  the  Legislature  obeyed  the  Constitution  and 
accept  as  conclusive  the  certifications  of  its  preoiding  otlicers? 

That  the  act  or  suct-essive  acts  of  some  agency  somewhere  or  some- 
how  must  be  held  conclusive  is  entirely  evi<ient,  unless  we  open  the 
doors  to  all  competent  proof,  including  that  of  the  member  on  the 
floor,  an  absurdity  not  to  be  thought  of.  The  result  is  we  must 
accept  as  conclusive  either  the  entries  of  the  clerk  in  the  journals  or 
the  more  deliberate  acts  of  the  presiding  otiicera.     • 

It  must  be  conceded  on  all  sides  that  at  least  some  of  the  directiuns 
of  the  Constitution  prescribing  ste^»s  tb  be  taken  in  the  passage  of  a 
bill  are  addres."^ed  primarily  if  not  exclusively  to  the  Legislature. 
Thus  no  bill  shall  be  considered  for  final  passage  unless  the  same  has 
been  reported  by  a  committee  and  primed  for  the  use  of  the  mem- 
bers. Every  bill  shall  be  read  at  length  on  three  different  days  in 
each  house.  (Section  46.)  And  so  before  the  presiding  offi(^er  of  each 
house  shall  have  attixed  his  signature  to  any  bill  he  shall  suspend 
£(11  other  business,  declare  that  such  bill  will  now  be  read,  and  that 
he  will  sign  the  same  to  the  end  that  it  may  become  a  law.  The  bill 
shall  then  be  read  at  length  and  compared,  and  if  correctly  enrc^lled 
the  presiding  officer,  in  the  ])resence  of  the  house  in  open  session, 
and  before  any  other  busintssiseniertairiefi,airix  his  signature,  which 
fact  shall  be  noted  in  the  journal,  and  the  bill  immediately  st^nt  to 
the  other  house.  When  it  reaches'  the  other  house  the  presiding  of- 
ficer thereof  shall  immediately  suspend  all  other  business,  announce 
the  reception  of  the  bill,  an*l  the  same  proceeding  shall  ttiereupon 
be  ol)served  in  every  respect  as  in  the  house  in  which  it  was  first 
signed,  and  thereupon  the  clerk  <)f  the  latter  house  shall  immedi- 
ately present  the  same  to  the  governor  for  his  signature  and  appro- 
val.   (Section  56.) 

Can  it  be  said  that  a  statute  has  not  become  a  law  if  the  journals 
show  it  was  not  reported  by  a  committee  or  printed  for  the  use  (>f  the 
members,  or  read  at  length  on  three  dit!*er«!»nt  days,  or  was  signed 
by  the  presiding  otticer  without  a  suspension  of  all  other  business, 
and  when  no  entry  appears  in  the  journals  noting  such  signature?  At 
least  some  of  these  steps  are  especially  required  to  be  entered  in  the 
Journal,  and  nearly  all  of  them  ought  to  appear  there  if  the  houses 
keep  a  journal  of  their  proceedings,  as  required  by  section  40  of  the 
Constitution. 

In  some  of  the  courts,  where  the  journals  are  held  to  be  competent 
evidence  to  impeach  the  enrolled  bill,  it  is  said  that  where  those 
records  are  merely  silent  the  presumption  is  absolute  that  the  re- 
quired steps  were  in  fact  taken.  This  seems  to*  us  hardly  logical. 
If  the  validity  of  a  law  is  to  rest  at  all  on  the  entries  in  the  journals^ 
it  seems  to  us  when  there  is  a  total  absence  of  evidence  that  a  neces- 
sary step  has  been  taken  the  superstructure— the  law — thus  built  up 
without  a  foundation  must  fall. 

Those  courts  assume  that  the  failure  of  the  clerk  to  make  the  entry 
and  in  this  violate  the  Constitution  requiring  the  entry  to  be  made» 


LAFFERTY,    &C.    V.    HUFFMAN,    &C.  21 

was -an  oversijrht  or  mistake,  and  treat  the  entry  as  made,  supplying 
the  omission^  and  yet  are  not  willing!:  to  assume  it  to  be  a  mistake  or 
mere  misapprehension  of  the  inferior  officer,  if  an  entry  is  made, 
shnwinK  steps  taken  not  in  conformity  with  the  constitutional  re- 
quirements. 

Even  if  resort  is  had  to  the  journals  it  would  seem  as  consistent 
to  overlook  the  sins  of  commission  by  the  clerk  and  treat  his  entry 
showing  a  violation  of  the  Constitution  as  not  true  as  to  overlook 
his  sins  of  omission  and  supply  the  detects  in  his  record.  To  avoid 
the  necessity  of  resorting  to  those  fine-spun  distinctions  we  are  con- 
vinced that  the  consistent  and  safe  rule  is  to  assume  that  the  Legis- 
lature, in  obedience  to  the  (institution,  has  taken  the  steps  reriuired 
by  that  instrument  in  the  passage  of  every  law,  attested  by  the  sig- 
natures of  its  presiding  officers,  the  journals  to  the  contrary  notwith- 
-standing. 

The  enrolled  bill,  so  attested  and  signed  and  approved  by  the  ex- 
ecutive, is  easy  of  access  and  inspection,  but  wliat  shall  we  say  of 
the  journals?  At  the  session  at  which  the  law  now  under  consider- 
4ition  was  adopted  those  records  consist  of  over  4,000  pages.  They 
«eem  to  have  been  hurriedly  and  in»|)erfectly  indexed,  as  in  the  na- 
ture of  things  they  must  ever  be.  The  assiduous  lawyer  who  plods 
through  these  volumes  may  fail  toUnd  the  evidence  of  an  important 
step  retiuired  by  the  Constitution  to  support  a  statute  which  has 
been  pronmlgated  as  the  law  of  the  land,  and  the  court  in  this  case 
declares  as  a  matter  of  fact  that  the /)?'//««  facie  law  so  promulgated 
is  not,  in  fac-t,  the  law.  In  an  adjoining  circuit  the  court  is  more  for- 
tunate, and  the  missing  sKep  is  found,  or  the  erroneous  entry  is  found 
<?orrected  elsewhere  in  the  record.  80  the  law  is  upheld,  and  this 
<c(mfusing  re-^ult  will  be  reached,  not  because  the  law  depends  on  the 
testimony  or  the  pleadings  in  any  given  case,  for  the  courts  must 
take  judicial  notice  of  ihe  journals,  if  they  are  controlling,  as  well  as 
of  the  sii^natures  of  the  presiding  otiicers,  if  these  are  to  be  held  con- 
clusive; but  the  confusion  comes  from  the  nature  of  the  record  to  be 
inspected.  This  is  usually  prepared  by  the  subordinate  officers  hur- 
riedly, amidst  the  excitement  and  confusion  incident  to  legislative 
bodies,  and  with  small  concern  for  those  details  which  are  to  become 
so  important  if  the  record  is  to  be  subjected  to  judicial  scrutiny. 

But  it  is  said,  since  the  Constitution  requires  the  journals  to  be 
kept,  it  must  be  liecause  they  are  to  be  used  as  evidence  of  legisla- 
tive compliance  or  noncompliance  with  the  constitutional  require- 
ments. We  can  see,  however,  much  use  for  these  journals  other  than 
the  one  sugireste<].  Besides  being  neces-^ary  for  the  conduct  of  the 
business,  it  is  to  be  remenibered  that  our  government  is  a  representa- 
tive <me,  and  the  journals  show  the  respective  parts  borne  by  each  rep- 
resentative in  the  enactment  of  the  laws  and  the  conduct  of  the  pub- 
lic business.  Responsibility  can  not  be  6hifte<1  or  made  to  rest  on 
the  body  as  a  whole.  Again,  we  know  that  the  enrollment  of  bills 
receive  careful  attention  at  the  hands  of  special  committees  for  that 
purpose.  It  is  the  final  act  of  the  body,  the  climax  of  the  work  be- 
fore the  finishing  hand  of  the  presiding  ofllcer  sets  his  approval 
thereto.  It  receives  and  merits  attention  for  that  reason^  and  there 
is  small  room  for  imposition  or  fraud.  The  enrolled  act  is  wellnigh 
necessarily  the  very  act  passed  by  the  body,  but  the  cliances  of  mis- 
take are  very  great  in  the  makeup  of  the  journals,  as  they  are  ordi- 
narily kept,  and  if  it  be  understood  that  the  enrolled  I'ill  may  be 
impeached  by  them  the  chances  of  fraud  are  likewise  great.  They 
iire  usually  read  from  loo^^  sheets  or  hurriedly  made  memoranda, 
and  are  approved  with  slight  attention,  are  then  passed  to  the  jour- 
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nal  clerk  or  some  copyist,  to  be  transcribed  formally  in  the  journar. 
They  receive  u^iually  no  further  consideration  at  the  hands  of  the 
body. 

In  after  years  the  careless  omisdion  of  a  name  on  the  aflQrmative 
aide  of  a  law,  requiring:  a  certain  number  of  votes,  is  made  the  basis^ 
of  a  Judicial  finding  that  the  law  has  not  been  enacted  by  a  constitu- 
tional majority. 

This  feature  is  well  put  in  the  recent  case  of  State  ex  rel  Reed  v. 
Jones  Co.,  6  Washington,  468  (1893),  where  it  is  said:  "Unless  the 
method  of  keeping  Journals  should  at  once  be  revolutionized,  and  so 
much  attention  be  paid  to  them  that  they  will  be  made  to  absolutely 
represent  all  the  doings  of  the  body  to  such  an  extent  as  to  very 
much  prolong  the  sessions  of  the  Legii^lature,  the  sanctity  of  legisJa- 
tive  enactments  will  be  entirely  dependent  upon  the  carefulness  and 
good  faith  of  some  copyist  employed  by  the  Legislature  at  a  few  dol- 
lai-s  a  day." 

The  same  point  is  thus  stated  by  Justice  Harlan  in  Field  v.  Clark: 
**The  evils  that  may  result  from  the  recognition  of  the  principle  that 
an  enrolled  act,  in  the  custody  of  the  secretary  of  state,  attested  by 
the  signatures  of  the  presidinir  officers  of  the  two  houses  of  Congress 
and  the  approval  of  the  President,  is  conclusive  evidence  that  it  was 

gassed  by  Congress,  according  to  the  form  of  the  Constitution,  would 
e  far  less  than  those  that  would  certainly  result  from  a  rule  making 
the  validity  of  congres-^ional  enactments  depend  upon  the  manner 
in  which  the  journals  of  the  respective  houses  are  kept  by  the  subor- 
dinate officers  charsred  with  the  duty  of  keeping  them.'* 

It  is  said,  however,  that  such  a  conclusion  results  in  leavinir  the 
legislative  department  free  to  nullify  the  plain  provisions  of  the  Con- 
stitution, and  refuse  to  c*omply  with  the  formalities  required  by  that 
instrument  in  the  enactment  of  the  laws.  If  this  is  true  it  does  not 
follow  that  the  courts  may  interfere  with  the  pnxresses  of'the  Jjegis- 
lature  in  that  respect.  If  that  department  fails  or  refuses  to  do  the 
bidding  of  the  C<»nstitution  it  is  responsible  to  the  people  and  not  to- 
the  courts.  Besides,  an  assumption  that  it  will  so  fail  or  refuse  is  not 
to  be  made  the  basis  of  judicial  action.  To  the  argument  that  if  the 
authenticated  roll  is  conclusive  before  the  courts,  then  less  than  a 
(]uorum  of  each  house  may,  by  the  aid  of  corrupt  presiding  officers,, 
impose  laws  upon  the  State  in  defiance  of  the  inhibition  of  the  Con- 
stitution. 

The  Supreme  Court  of  Indiana,  in  Evans  v.  Brown,  30  Ind.,  514,. 
responded  thus:  **It  must  be  admitted  that  the  consequence  stated 
would  be  possible.  Public  authority  and  political  power  must  of 
necessity  be  confided  to  officers,  who,  being  human,  may  violate  the 
trusts  reposed  in  them.  This,  perhaps,  can  not  be  avoided  absolutely,, 
but  it  applies  also  to  all  human  agencies.  It  is  not  fit  that  the  Judi- 
ciary should  claim  for  itself  a  purity  beyond  other?*;  nor  has  it  been 
able  at  all  tinus  with  truth  to  say  that  its  high  places  have  not  beea 
disgraced.  The  framers  of  our  government  have  not  constituted  it 
with  faculties  to  supervise  co-ordinate  departments  and  correct  or 
prevent  abuses  o(  their  authority.  It  can  not  authenticate  a  statute. 
That  power  does  not  belomg  to  it,  nor  can  it  keep  the  legislative 
Journal.  It  ascertains  the  statute  law  by  looking  at  its  authentication^ 
and  then  its  function  is  merely  to  expound  and  administer  it.  * 
Nor  is  there  any  great  force  in  the  argument  which  seems  to  be  re- 
garded as  of  weight  by  some  American  courts  that  some  important 
provision  of  the  Constitution  would  be  a  dead  letter  if  inquiry  may 
not  be  made  by  the  courts  beyond  the  rolls.  This  argument  over- 
looks the  fact  that  legislators  are  sworn  to  support  the  Constitution^ 
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or  else  it  asi^umes  that  they  will  willfully  violate  that  oath.  It  i» 
neither  modest  nor  just  for  judges  thus  to  impeach  the  intejjrity  of 
another  department  of  groverntnent,  and  to  claim  that  the  judiciary 
only  will  be  faithful  to  its  obligation." 

From  every  point  of  reason,  therefore,  we  are  convinced  that  the 
enrolled  bill,  when  attested  by  the  presiding; officers  as  the  law  re- 
quires, must  be  accepted  by  the  courts  as  the  very  hill  adopted  by 
the  Legislature,  and  that  its  mode  of  enactment  was  in  conformity 
to  all  constitutional  requirements.  When  so  authenticated  it  im- 
ports absolute  verity  and  is  uniinp€'achable  by  the  Journals. 

When  we  look  to  the  authorities  we  find,  as  indicated  before,  a 
great  diversity  of  opinion.  They  are  too  numerous  to  be  reviewed 
here.  We  notice,  however,  that  the  more  recent  cases  are  adopting  the 
English  ruie.and  holding  the  enrolled  bill  conclusive.  In  several  of  the 
cases  where  the  courts  felt  constrained  to  follow  their  former  rulings^ 
holding  the  journals  competent,  regret  is  expressed  that  a  different 
rule  had  not  prevailed.  (State  v.  Moore,  37  Neb.,  13.)  Others  ex- 
press a  doubt  whether  it  is  the  better  rule,  and  in  South  Carolina  the 
court  overrules  its  former  decisions  and  adopts  the  views  exressed 
in  Field  v.  Clark.  (State  v.  Town  C>)uncil  of  Chester,  39  S.  C.„ 
307.) 

In  the  recent  case  of  Carr  v.  Coke,  116  N.  C,  223  (1895),  the  ques^ 
tion  was  considered  as  one  of  new  impression  in  that  State,  and,  after 
what  5^eems  to  us  a  very  satisfactory  course  of  reasoning  and  a  re- 
view of  the  principal  authorities,  tlie  conclusion  was  reached  that 
'^when  the  Legislature  has  solemnly  certified  to  a  fact,  that  is  to  the 
passage  and  ratification  of  an  act  which  is  within  its  own  sphere,''^ 
the  Judiciary  will  not  be  pernrJtted  **to  inquire  into  or  dispute  that 
certification." 

To  the  same  effect  is  the  ca^^e  of  Hardee  v.  Wentworth,  42  Pacific- 
Rep.,  1028  (Arizona,  189.)  The  opinion  in  this  case  is  well  consid- 
ered, and  the  doctrine  restated  on  principle  and  authority.  See  also 
the  recent  cases  of  Lyons  v.  Woods,  153  U.  S.,  649;  State  v.  Nye,  42" 
Pacific  Rep.,  856  (Nev.) ;  Hunt  v.  Wright,  70  Mi-s.,  298;  Hollings- 
worth  V.  Thompson,  12  Southern  Rep.,  4:  46  L.  A.,  222;  State  v^ 
Boyce,  40  N.  E.  R.,  113  (Ind.),  and  Western  Union  Telegraph  Co,  v. 
Taggart,  40  N.  E.  R.,  1051. 

The  older  authorities  are  found  collected  in  the  notes  to  Field  v. 
Clark,  and  the  Washington  &  North  Carolina  cases  cited,  and  need 
not  be  further  discussed. 

Regarding,  therefore,  the  act  of  August,  1892,  as  constitutionally 
enacted,  it  is  yet  insisted  by  the  appellees  that  as  prior  to  January 
81,  1894,  when  the  vote  in  the  town  of  Berry  was  taken,  a  special- 
prohibitory  law  C1884)  was  in  force  in  the  magisterial  precinct  that 
included  the  town;  therefore,  no  vote  in  the  town  alone  could  undo- 
the  vote  of  the  entire  precinct,  and  that  the  same  subdivision  which 
voted  out  the  sale  must  act  to  vote  it  in. 

The  case  of  King,  &c.  v.  Commonwealth,  86  Ky.,  436,  is  relied  on* 
to  support  this  contention.  But  in  that  case  the  right  claimed  by 
the  town  to  take  a  separate  vote  was  confessedly  derived  from  the 
same  law  which  conferred  a  similar  right  on  the  precinct  which  in- 
cluded the  town.  The  power  given  each  subdivision  was  from  the 
same  source,  and  was  simultaneously  conferred.  Hence  the  conclu- 
sion w'as  reached  that  no  greater  but  equal  power  was  conferred  on- 
each,  and  when  the  whole  acted  under  the  general  law  the  part  could 
not  undo  what  it  had  done.  But  here  we  have  a  new  political  divi- 
sion created  and  new  powers  conferred.  A  complete  separate  entity 
is  erected  by  a  new  charter  of  the  town  of  Berry,  anci  the  trustees 
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thereof  jriv«n  exclusive  control  of  the  question  at  hand,  except  they 
can  not  grant  license  when  foif)idden  by  a  previous  law  until  the 
law  is  changed.  And  as  showing  that  such  a  change  might  be  had 
and  how,  we  have  only  to  quote  a  provision  of  the  charter  on  thfl(t 
subject,  adopted  in  July,  1893,  to  wit:  **That  in  any  town  of  the 
sixth  claas,  in  which  the  question  as  to  whether  spirituous,  vinous 
and  malt  liquors  might  or  should  be  sold  *  shall  hereafter  be  sub- 
mitted to  the  voters  thereof,  and  the  majority  of  votes  cast  thereat 
shall  be  in  favor  of  the  sale  of  such  liquors  therein,  then  the  said 
board  of  trustees  of  such  town  shall  have  no  right,  power,  privilege 
or  discretion  to  refuse  to  grant  licenses  to  sell  such  liquors  therein 
until  another  election  is  held  therein,  as  provided  by  general  laws, 
and  a  majority  of  the  voters  of  said  town  have  voted  against  the  sale 
of  such  liquors.''    (Subsection  4,  section  3704,  Kentucky  Statutes.) 

A  vote  in  the  new  territory  was,  therefore,  clearly  contemplated 
and  authorized  by  this  charter,  and,  moreover,  the  general  law — 
the  local  option  law— was  adopted  to  the  end  that  consistent  and 
uniform  laws  should  prevail  everywhere  in  place  of  these  various 
and  irregular  special  acts.  Such  was  our  conclusion  in  the  recent 
cases  of  McTigue  v.  Commonwealth,  17  Ky.  Law  REr.,  1418. 

Of  course  the  same  precinct  in  which  the  vote  wa9  originally 
taken  can  never  have  another  vote  taken.  It  is  well  known  that 
both  the  magisterial  and  voting  precincts  of  1884  have  long  since 
been  obliterated  and  new  ones  erected  (Kentucky  Statutes,  section 
1078,  1443),  and  it  Is  even  doubtful  if  a  special  act  of  the  Legislature 
could  be  constitutionally  enacted,  as  where  a  general  law  can  be 
made  .applicable  a  special  one  shall  not  be  enacted. 
,  Nor  do  we  find  any  ditficulty  in  determining  the  appellants  to 
have  been  the  trustees  of  the  town  of  Berry  at  the  time  of  the  insti- 
tution of  this  suit.  They  had  been  regularly  elected  under  the  old 
charter  for  one  year  from  April,  1893,  and  while  section  1G7  of  the 
'Constitution  provided  for  a  termination  of  their  ottices  at  the  Novem- 
ber election,  1893,  it  provided  that  the  old  officers  should  yet  hold 
until  their  successors  should  be  elected  and  qualified. 

In  the  Wilson- Johnson  case,  95  Ky.,  415,  the  successor  of  the  old 
officer  was  in  fact  elected  at  the  November  election,  1893,  and 
the  old  officer  was  not  entitled  to  hold  thereafter.  In  answer 
to  his  contention  that  he  might  so  hold  over,  we  said:  **It  is  true  he 
was  to  hold  until  the  general  eltction  in  November,  1893,  and  until 
his  successor  was  elected  and  qualified,  but  this  is  the  usual  method 
provided  to  prevent  a  vacancy,  when  frmn  some  unforseen  circum- 
stance no  election  has  been  held  at  the  regular  time,  or  some  time 
must  elapse  until  the  succceeding  officer  shall  qualify  and  be  in- 
ducted into  the  office." 

Here  there  was  no  election  held  in  the  town  of  Berry  in  Novem- 
ber, 1893,  and  under  the  express  terms  of  the  Constitution  the  appel- 
lants were  entitled  to  hold  over,  and  were,  therefore,  not  usurpers, 
as  contended  by  appellees.  The  act  of  March,  1894  (section  3672,  Ken- 
tucky Statutes),  was  passed  to  cure  any  possible  doubt  of  the  legality 
of  the  acting  trustees  of  towns  of  the  sixth  class,  arising  out  of  the 
failure  of  many  of  those  towns  to  elect  trustees  in  November,  1893, 
and  was  not  enacted,  as  contended  by  counsel,  in  recognition  of  the 
alleged  fact  that  there  were  vacancies  in  those  offices,  or  that  the  acts 
of  the  hold-overs  were  void.  Such  a  legislative  declaration,  if  made, 
would  have  been  inoperative  as  an  unauthorized  interference  w-ith 
the  functions  of  the  judiciary  in  the  exercise  of  its  exclusive  right  to 
construe  and  interpret  the  laws. 
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We  conclude,  therefore,  that  upon  none  of  the  grounds  relied  on 
^are  the  appellees  entitleu  to  the  relief  granted  by  the  per^tuation 
of  the  injunction,  and  the  judgment  l)elow  is  reversed,  with  direc- 
tions to  dismiss  the  petition. 
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(Filed  April  2,  1896.) 

1.  Forfeiture  of  office  of  sherijf  for  failure  to  reneio  revenue  bond  in  time — The 
Le^islatare  has  the  power  to  authorize  the  county  court  to  declare  the  office 
of  sheriff  vacant  upon  the  failure  of  the  incumbent  to  renew  either  bis  reT- 
enne  bond  or  general  official  bond  within  the  time  fixed  by  statute. 

2.  Same — The  statute  authorizes  the  county  court  to  declare  the  office  of 
sheriff  vacant  upon  the  failure  of  the  sheriff  to  execute  a  new  revenue  bond 
on  or  before  the  first  Monday  in  January  in  any  year;  but  the  court  also  has 
the  power  to  accept  the  renewal  bond  after  that  time,  and,  having  done  so, 
it  is  then  too  late  to  declare  the  office  vacant.  The  present  revenue  law  (sec- 
tion 4134,  Kentucky  Statutes),  unlike  the  former  revenue  law^gives  the  county 
court  power  to  take  a  new  or  additional  bond  at  any  time,  and,  therefore, 
the  cases  arising  under  the  former  law  declaring  new  revenue  bonds  taken 
after  the  first  Monday  in  January  to  be  void  have  no  application. 

3.  Sime — The  original  revenue  bond,  like  the  general  official  bond,  covers 
the  entire  term  and  not  merely  one  year;  and  so  with  the  several  renewal 
bonds,  which  are  merely  cumulative,  the  sureties  in  all  the  bonds  being 
jointly  and  separately  liable  for  any  default  duriug  the  term. 

Kohn,  Baird  <&  Spindle  for  appellant. 

Dodd  &  Dodd,  Samuel  B.  Kirby,  Edward  W.  Hines  and  W.  H. 
New  hall,  jr.,  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  proceeding  was  had  under  section  637  of  the  Code  of  Practice, 
with  a  view  of  determining  the  title  to  the  office  of  sheriff  of  the 
-county  of  Jefferson,  the  appellant,  Schuff,  und  the  appellee,  Pfianz, 
-each  claiming  the  right  to  discharge  the  duties  pertaining  to  that 
office. 

The  agreed  facts  show  that  the  appellee,  Pflanz,  was  the  duly 
elected  sneriff  of  the  county  of  Jefferson  for  the  term  of  three  years. 
The  election  took  place  in  the  month  of  November  of  the  year  1894, 
-and  on  the  first  Monday  in  January,  1895,  he,  together  with  his  dep- 
uties, entered  upon  the  discharge  of  their  duties.  He  had,  prior  to 
that  date,  executed  his  bonds  as  sheriff  and  qualified  in  the  manner 
provided  by  law.  Having  been  in  office  for  nearly  one  year,  he 
settled  his  accounts  with  the  auditor  of  state  shortly  before  the  first 
of  January,  1896,  and  obtained  his  quietus  from  that  official,  and,  on 
the  11th  of  January,  1896,  executed  his  annual  revenue  l)ond, 
which  was  approved  and  accepted  by  the  judge  of  the  Jefferj^on 
county  court. 

After  this  had  been  done,  the  county  judge,  on  the  17th  of  Janu- 
ary (the  same  month),  came  to  the  conclusion  that  Pflanz  had  for- 
feited all  right  to  the  office  of  sheriff  by  reason  of  his  failure  to 
execute  this  annual  bond  on  or  before  the  first  Monday  in  January 
of  that  year  (1^96),  and  thereupon  entered  an  order  declaring  the 
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office  of  sheriff  vacant,  and  appointed  the  appellant,  Schuff,  to  fill 
the  vacancy. 

The  sheriff,  by  virtue  of  section  4129,  Kentuclcy  Statutes,  is  made 
collector  of  all  State,  county  and  district  taxes,  unless  the  payment 
is  directed  by  law  to  be  made  to  some  other  official,  and  from  sec- 
tions 4130  and  4131  originated  the  alleged  cause  for  removing  the 
appellee,  Pfianz,  from  his  office.  Section  4130  provides:  **The  sheriff 
shall,  on  or  before  the  first  Monday  in  January  next  succeeding  his 
election,  and  on  or  before  the  said  day  annually  thereafter,  enter 
into  bond,  with  surety,  for  the  faithful  performance  of  his  duties. 
A  quietus  from  the  auditor  for  the  revenue  tax  for  the  preceding- 
year  shall  be  produced  by  each  sheriff  to  the  county  court  on  or 
before  that  day;  and  ho  tax  book  shall  be  delivered  to  a  sheriff,  after 
the  first  year  of  his  term,  who  shall  fail  to  exhibit  his  quietus  on  or 
before  such  date." 

The  county  court,  by  this  section,  is  made  the  judge  of  the  suffi- 
ciency of  the  surety. 

Section  4131  provides:  **0n  the  failure  of  the  sheriff  to  execute 
bond  and  qualify^  as  hereinbefore  provided,  he  shall  forfeit  his  office, 
and  the  county  court  may  appoint  a  sheriff  to  fill  the  vacancy  until 
a  sheriff  is  elected,  or  it  may  appoint  a  collector  for  the  county  of  all 
moneys  due  the  State  and  county  and  taxing  district  authorized  to 
be  collected  by  the  sheriff,"  etc. 

Section  4134  provides:  **The  county  court  may  require  the  sheriff 
to  give  an  additional  bond  or  l>onds,  with  good  surety,  to  be  approved 
by  the  county  court  whenever  it  may  deem  the  interest  of  tlie  State 
or  county  demands;  and  the  sureties  on  all  the  bonds  executed  by 
the  sheriff  shall  be  jointly  and  severally  liable  for  any  default  of  the 
sheriff  during  the  term  in  which  said  bond  may  be  exe^!Uted„ 
whether  thc|  liability  occurred  before  or  after  the  execution  of  such 
bond  or  bonds." 

It  is  conceded  in  argument,  as  well  as  by  the  agreed  facts,  that 
Pfianz,  the  appellee,  had  fully  complied  with  the  statute  by  execut- 
ing his  bond  for  the  collection  of  the  revenue,  as  well  as  his  general 
bond  as  sheriff  (both  in  fact  official  bonds),  but  it  is  claimed  that  his 
failure  to  execute  his  bond  for  the  collection  of  the  revenue  for  the 
second  year,  on  or  before  the  first  Monday  in  January,  1896,  worked 
a  forfeiture  of  the  office,  and  the  county  judge  was  compelled  to 
enter  an  order  declaring  him  no  longer  sheriff. 

The  learned  judge  below,  in  the  investigation  of  this  question,, 
reached  the  conclusion  that  the  statute,  under  which  this  forfeiture 
was  had,  is  in  violation  of  the  State  CJonstitution.  Section  227  of 
that  instrument  provides:  "That  judges  of  the  county  court,  justices- 
of  the  peace,  sheriffs,  coroners,  surveyors,  etc.,  shall  be  subject  to 
indictment  or  prosecution  for  misfeasance  or  malfeasance  in  office  or 
willful  neglect  in  discharge  of  official  duties  in  such  mode  as  may 
be  prescribed  bj'  law,  and,  upon  conviction,  his  office  shall  become 
vacant;  but  such  officer  shall  have  the  right  of  appeal  to  the  court 
of  apjjeals." 

In  this  case  it  is  not  pretended  that  Pfianz  was  guilty  of  misfeas- 
ance or  malfeasance  in  office  or  that  he  was  guilty  of  a  willful  failure 
to  discharge  his  duties  as  sheriff,  and  it,  therefore,  follows,  if  the 
proceeding  by  indictment  or  presentment,  for  the  causes  designated 
in  section  227  of  the  Constitution,  must  be  adopted,  there  is  no 
mode  pointed  out  by  that  instrument  by  which  such  an  officer  as 
sheriff  can  be  removed  upon  his  refusal  to  qualify  or  to  execute  an 
annual  bond,  as  required  by  the  statute,  leaving  his  sureties,  the 
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State,  county  and  district  without  any  protection,  unless  for  causea 
tliat  amount  to  misfeasance  or  malfeasance  in  office. 

While  the  case  of  Lowe  v.  Commonwealth,  8  Met.,  237,  conduces 
to  sustain  the  view  taken  of  this  case  in  the  opinion  below,  it  wa» 
held  in  the  later  ease  of  Bartley  v,  Fraine^  4  Bush,  375,  the  county 
courts  had  the  constitutional  power  to  remove  sheriifs  from  office  for 
failingr  to  give  new  bonds,  and  distinguished  the  latter  ease  from 
that  of  Lowe  v.  Commonwealth,  where  the  jailer  of  Mender  county 
was  attempted  to  be  removed  for  misfeasance  in  office,  and  in 
repeated  adjudications  it  has  been,  in  effect,  held  that  such  a  power 
could  be  dele|?ated  to  the  county  court. 

Section  99  of  the  Constitution  creates  the  office  of  sheriff  and  fixea 
the  term,  and  section  100  the  qualifications,  and,  although  section 
227  specities  some  of  the  causes  and  the  mode  of  removiilg  a  sheriff^ 
other  causes  are  found  in  the  (/onstitution  for  which  the  office  may 
be  vac*ated,  and  there  is  nothing  in  that  instrument  that  prohibit 
the  Legislature  from  giving  to  the  county  courts  plenary  |X)wer  as 
to  the  time  and  manner  in  which  such  officials  are  to  execute  their 
bonds,  and  to  declare  the  office  vacant  upon  their  failure  to  comply 
with  the  statute. 

Section  103  of  the  Constitution  provides:  '*That  the  sheriff  (with 
other  offic^ers)  and  such  other  officers  as  the  General  Assembly  may 
from  time  to  time  require  shall,  before  they  enter  upon  the  duties, 
of  their  respective  offices,  and  as  often  thereafter  a«i  may  be  deemed 
proper,  give  such  l)ond  and  security  as  may  be  prescribed  by  law." 

This  power  having  been  conferred,  it  necessarily  follows  that,, 
when  exercised,  the  power  exists  to  enforce  compliance  with  the 
statute  as  to  the  bonds  to  be  executed  and  the  time  for  their  execu- 
tion. The  appellee,  when  elected  to  fill  the  office  of  sheriff,  could 
exercise  none  of  its  duties  until  he  qualified  by  giving  bond  with 
such  surety  as  might  be  approved  by  the  county  court,  and,  in  the 
absence  of  said  qualification,  the  county  would  in  fact  be  without  a 
sheriff,' and  it  would  be  absurd,  in  such  a  state  of  case,  to  hold  that 
no  power  existed  to  vacate  the  office,  but  that  resort  must  be  had  to- 
an  indictment  or  presentment  for  the  failure  of  the  sheriff  to  qualify^ 

The  question  does  not  affei't  the  discharge  of  official  duty,  but  per- 
tains to  the  qualification  of  the  officer  that  must  precede  the  exercise 
of  any  of  the  duties  of  the  office,  and  extends  to  the  exercise  of  the 
further  power,  after  the  officer  has  qualified,  on  the  part  of  the 
county  court  to  see  that  the  State,  county  and  the  citizen  are  pro- 
tected against  the  acts  of  an  insolvent  official,  by  requiring  addi- 
tional security,  as  in  the  case  of  the  sheriff,  by  the  execution,  every 
year,  of  a  new  bond  or  a  renewal  bond. 

The  exercise  of  this  power  has  been  conferred  upon  the  county 
courts  since  the  formation  of  the  State  government,  and  the  power 
to  require  the  execution  of  official  bonds  when  qualifying  ana  after 
qualification  by  the  county  court,  and  the  failure  to  'comr)ly  by  the 
official  to  remove  him  or  vacate  his  office,  is  now  too  well  settled  to- 
ad mit  of  controversy.    In  tact  it  would  be  difficult  to  maintain  our 
State  government,  with  the  collection  of  its  revenues  entrusted  with 
those  whose  duty  it  is  to  give  bond  for  the  discharge  of  its  dutias, 
and  yet  with  no  power  on  the  part  of  the  State  to  compel  its  execu- 
tion, and  a  resort  only  to  the  slow  process  of  the  law  by  indictment 
and  a  conviction,  upon  which  rests  the  power  to  vacate  the  office  or 
remove  the  official.    In  our  opinion  the  statute  in  question  is  consti- 
tutional. 

This  brings  us  to  a  consideration  of  the  various  sections  of  the- 
statute  under  which  this  power  is  claimed  to  exist. 
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If,  as  counsel  for  the  appellant  contends,  the  sureties  in  the  bond 
for  the  collection  of  the  revenue  are  only  liable  for  the  default  of  the 
sheriff  for  the  one  year,  and  are  in  nowise  liable  for  any  succeeding 
year  of  the  term,  without  8i$?nin)2:  a  new  bond,  there  is  much  force 
in  his  conclusion,  as,  with  such  a  complication,  the  county  of  Jeffer- 
son, the  sheriff  failing  to  execute  a  bond  on  the  first  Monday  in  Jan- 
uary of  the  second  year,  would  be  without  a  collecting  officer;  but, 
on  the  contrary,  if  the  sureties  on  the  revenue  bond,  at  the  date  of 
the  qualification  of  the  sheriff,  are  liable  for  the  whole  term,  then  it 
•  follows,  if  the  bond  be  acce|rted  for  the  second  year,  before  any 
entry  of  an  order  declaring  the  office  vacant,  the  sufficiency  of  the 
bond  being  conceded,  the  judge  had  no  power  to  declare  the  office 
vacant,  and  Pflanz,  by  reason  of  his  being  sheriff  and  the  execution 
of  that  bond,  is  the  collector  of  the  revenue  and  his  sifreties  liable 
for  his  default  in  collecting  <»r  failing  to  pay  over. 

Section  4181  provides;  *'()n  the  failure  of  the  sheriff  to  execute 
bond  and  qualify  ^  as  hereinbefore  provided,  he  shall  forfeit  his<  offlceJ^ 

The  right  of  forfeiture  under  this  seclion  is  made  to  depend'  upon 
his  failure  to  qualify;  and,  by  seclion  4J30,  he  is  permitted  to  exe- 
cute bond  at  any  time  before  the  l.st  of  January.  Pflanz,  as  appears, 
•did  qualify  in  the  proper  time,  by  giving  bond  stitisfactory  to  the 
county  c»ourt,  and  entered  upon  the  discharge  of  his  duties,  but 
failed  to  execute  his  annual  bond  on  or  before  the  first  Monday  in 
January,  189G,  and  it  is  maintained  that  the  failure  to  execute  this 
bond  worked  a  forfeiture  and  authorized  the  county  judge  to  declare 
the  office  vacant. 

Pflanz  was  still  in  the  office  of  sheriff;  had  qualified  with  the  exe- 
cution of  a  bond  that  afforded  ample  protection  to  the  State  and  the 
county  for  all  the  revenue  that  might  come  to  his  hands.  The  sure- 
ties on  his  bond,  at  the  date  of  his  qualification,  l>ound  themselves 
as  such  for  and  during  the  entire  term  of  his  office.  This  bond,  pro- 
vided for  by  section  4133,  was  not  for  the  collection  and  payment 
over  of  the  revenue  for  the  year  1895,  but  stipulates  that  **we,  A  B, 
sheriff,  and  C  D  and  E  F,  hi-^  suretif's,  liind  and  obligate  ourselves, 
Jointly  and  severally,  to  the  Commonwealth  of  Kentucky,  that  the 
said  A  B,  sheriff,  shall  faithfully  perform  his  dutirs,'*'etc.  And 
the  next  section  (4134)  emp(»wers  the  county  court  to  require  the 
•sherift'  to  give  an  additional  bond  or  bonds  where  the  interest  of  the 
State  or  county  demands  it,  and  the  sureties  on  all  the  bonds  shall 
be  jointly  and  severally  liable  for  any  default  of  the  sherifl*  during 
the  term  in  which  said  lK)nd  may  be  executed,  whether  the  liability 
accrued  before  or  after  the  execution  of  the  bond  or  bonds.  These 
bonds  are  not  taken  for  one  year,  tmt  bind  the  sureties  for  any 
default  during  the  term  for  which  they  may  be  executed;  an(i  it  can 
not  well  be  said  the  sureties  in  these  additional  bonds  are  liable  for 
the  whole  term  and  those  on  the  original  bond  are  liable  for  one 
year  only.  8o  we  have  a  case  where  the  qualification  has  been  per- 
fect and  complete  and  a  statute  providing  only  that  a  failure  to 
execute  bond  and  qualify  shall  forfeit  the  office.  Qualification  means 
the  execution  of  the  t)ond,  the  oath  of  office.  The  question  then 
arises,  if  the  slieriff  fails  to  give  this  annual  bond  for  the  collection 
of  the  revenue,  can  the  county  judge  declare  the  office  vacant? 

The  sheriff  is  required  to  give  two  bonds — one  for  the  collection 
of  the  revenue  and  the  other  known  as  the  general  official  bond. 

Under  the  title  of  "Sheriffs,"  section  4652,  it  is  provided:  ''It  shall 
be  the  duty  of  the  county  court  to  cause  the  sheriff',  annually,  to  renew 
his  bond  required  by  this  chapter,  and  oftener  if  the  court  may 
deem  proper;  and,  upon  his  failure  to  do  so,  the  court  shall  enter  up 
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an  order  suspending:  him  from  acting  until  he  give^  said  t)ond,  or 
the  court  may  vacate  hia  office.*' 

This  .statute  should  be  construed  in  connection  with  the  revenue 
statute,  and  ii  is  manifest  that  a  fair  interpretation  of  the  legislative 
meanintr  is  that,  upon  the  failure  to  execute  any  bond  retiuired  of 
this  official,  for  the  protection  of  the  State,  county  or  citizen,  the 
county  court  may  remove  him  from  office;  and  particularly  where 
by  statute  it  is  made  the  plain  duty  of  the  official  to  execute  the 
bond  on  a  particular  day.  The  duty  then  devolves  on  the  sheriff 
and  he  must  comply  with  the  law;  but  it  does  not  follow  because 
the  sheriff  fails  to  renew  his  general  bond  or  to  give  an  annual  bond 
for  the  collection  of  the  revenue  that  the  county  judge  is  pow-erless 
to  accept  a  bond  after  the  first  Monday  in  January.  He  may,  it  is 
true,  vacate  the  office,  but  before  he  does  this  he  accepts  a  bond 
that  is  in  addition  to  or  a  new  bond,  upon  which  the  fast  sureties 
became  jointly  liable  with  the  sureties  on  the  first  bond.  It  is  a 
bond  sufficient  to  satisfy  the  court  that  all  will  be  protected  who  are 
interested  in  its  execution,  and  when  accepted,  the  sheriff  having 
previously  qualified,  it  is  then  too  late  to  enter  an  order  vacating 
the  offict*. 

In  the  case  W  Ridgeway  v.  Moody's  adm'r,  91  Ky.,  581,  it  was 
held  that  the  sureties  on  the  original  bond  were  liable  as  well  as 
those  on  the  renewal  bond,  as  the  Dond  did  not  fix  any  other  or  less 
period,  and  if  so,  we  perceive  no  reason  why  the  same  rule  should 
not  apply  to  the  bond  for  revenue,  and  the  greater  the  necessity  for 
placing  such  a  construction  on  that  statute,  tor  the  sheriff  in  this  one 
county  collects  nearly  one-fifth  of  the  revenue  of  the  State,  and  to 
adjudge  that,  on  the  general  bond,  the  sureties  on  the  first  bond  are 
liable  for  the  whole  term,  but  on  the  revenue  bond  for  only  one 
year,  not  only  lessens  the  security  for  the  performance  (»f  these 
duties,  but  is  in  opposition  to  the  plain  intention  of  the  Legislature. 

In  the  case  of  the  (.'ommon wealth  v.  Yarbrough,  84  Ky.,  4%,  this 
court  held  a  revenue  bond  void  because  no  authority  was  conferred 
on  the  county  jud^e  to  accept  a  new  bcmd  after  the  first  Monday  in 
January;  but  it  will  be  found  that,  in  revising  the  present  revenue 
law,  the  county  judge  is  empowered  to  exact  additional  bonds  when- 
ever the  interest  of  the  State  requires  it;  and.  still  we  are  asked  to 
enforce  this  forfeiture,  although  the  bonds  previously  executed  are 
still  in  full  force  and  effect  and  ample  to  meet  all  liabilities  incurred 
by  the  sheriff,  and  when  it  is  conceded  the  county  court  accepted 
this  annual  bond  before  any  order  of  forfeiture  was  entered. 

A  construction  rational  as  to  the  results  flowing  from  it,  and  in 
accord  with  the  plain  legislative  intent  that  makes  the  sureties 
bound  for  the  whole  term,  obviates  the  difficulties  under  which  the 
State  has  been  laboring  for  years  in  making  sureties  liable  on  these 
official  bonds  and  secures  the  revenue  and  levy  to  which  the  State 
and  counties  are  entitled. 

The  provision  in  section  4131  for  a  forfeiture  ''on  the  failure  of  t he- 
sheriff  to  execute  bond  and  qualffjt/^^  can  not  be  made  to  apply  to  the 
subsequent  bonds  in  cases  where  the  county  judge  has  accepted  the 
annual  or  renewal  bonds  t)efore  any  order  of  forfeiture  is  entered. 

For  these  reasons  the  judgment  below  is  affirmed. 
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Commonwealth  v.  Shelton. 
Cnied  April  3,  1896.) 

1.  Ci^nelusheness  of  enrolUd  bill — The  HoDse  and  Senate  joornalA  are  not  ad- 
miftsible  as  evidenob  for  the  purpose  of  showing  that  an  enrolled  bill  was 
not  constitutionally  passed. 

2.  Local  option  ~\\x  determining  whether  an  election  nnder  the  local  ontion 
law  was  held  '^earlier  than  sixty  days  after  the  application  was  lodged  with 
the  jodge, '  the  day  on  which  the  application  was  lodged  most  be  included 
in  estimating  the  sixty  days,  as  the  time  begins  to  run  after  the  act  of  lodg- 
ing the  application,  and  not  after  the  day  on  which  it  is  lodged. 

3.  htfiictmeut — An  indictment  nnder  the  local  option  lnw  must  allege  that 
the  election  was  ordered  upon  a  petition  by  a  number  of  ''legal  Tocers  in 
each  precinct"  equal  to  25  per  cent,  of  the  votes  cast  therein,  it  not  being 
aofficieuC  to  allege  that  the  petition  ^as  *'by  a  number  of  legal  voters  equal 
to  25  per  cent,  of  the  votes  cast  in  each  of  the  precincts.^' 

4.  Siiitu — It  is  not  necessary  that  the  indictments  should  allege  in  terms 
that  the  petition  was  '^signed"  by  the  requisite  number  of  voters,  it  being 
eufficieut  to  allege,  as  in  this  case,  that  the  county  judge  ordered  the  elec- 
tion upon  a  written  petition  which  he  had  ** received  and  filed"  on  a. certain 
day  ^'by  a  number  of  legal  voters."  etc. 

6.  5^im^— When  an  act  of  the  Legislature  can  only  be  put  in  force  by  tak- 
ing the  sense  of  the  legal  voters  of  a  given  territory,  an  indictment  for  a 
violation  of  the  act  should  allege  a  state  of  facts  showing  that  the  act  haa 
been  put  in  force  as  required  by  its  terms. 

The  case  of  Young  v.  Commonwealth,  14  Bush,  161,  overruled  in  so  far  as 
it  is  in  conflict  with  this  case. 

W.  J.  Hendrick  for  appellant. 

W.  G.  Welch  and  W.  H.  Miller  for  appellee. 

Apx>eal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  indictment  charges  that  the  accused,  on  the  15th  day  of  May, 
18d5,  unlawfully  sold  spirituous,  vinous  and  malt  liquors  in  Stan- 
ford magisterial  district.  The  indictment  is  under  tlie  '* Local  Op- 
tion Law."  The  election  to  determine  whether  or  not  liquors  should 
be  sold  in  the  Stanford  magisterial  district  was  held  under  the  local 
option  act  of  1892. 

It  is  contended  the  act  is  invalid  because  the  journals  of  the  House 
and  Senate  relating  to  the  passage  of  the  act  show  a  certain  state  of 
facts  with  reference  thereto.  The  journals  are  not  admissible  as  evi- 
dence for  the  purpose  mentioned.  The  act  in  question  must  be  ac- 
cepted as  having  been  ccMistitutionally  passed.  (Latferty,  county 
judge  V.  Huffman,  Ac,  ante^  17.) 

This  question  was  so  fully  considered  in  the  opinion  in  that  case  it 
is  unnecessary  to  discuss  it  here.  The  petition  was  lodged  with  the 
judge  of  the  county  court  on  the  2oth  day  of  January,  1894,  and  on 
the  26th  day  of  March,  1894,  the  election  was  held.  The  act  provides 
that  the  election  shall  not  be  held  "earlier  than  sixty  days  afitr  the 
application  is  lodged  with  the  judge."  It  does  not  say  sixty  days 
after  the  day  on  which  the  application  is  made,  but  says  after  the 
application  is  lodged.  The  time  begins  to  run  after  the  act  of  lodg- 
ing the  application,  not  after  the  day  on  which  the  application  is 
jodged.  In  estimating  the  sixty  days  the  day  on  which  the  applica- 
|ioD  for  the  election  is  made  must  be  included,  and  sixty  days  had 
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elapsed  before  the  day  on  which  the  election  was  held.  Thi^  inter* 
pretation  is  in  accord  with  numerous  decisions  of  this  court. .  (Wood 
V.  Commonwealth,  11  Bush,  220;  Handley  v.  Cunninsrham's  trustee, 
Ac.,  12  Bush,  401;  Mooar  v.  Covinjrton  City  National  Bank,  80  Ky., 
305;  Chiles  v.  Smith,  13  B.  M.,  460.) 

It  follows  the  election  is  not  invalid  for  the  supposed  reason  that 
the  required  time  had  not  elapsed  from  the  time  of  the  act  of  lod^in^c 
the  application  therefor  until  the  ele<'tion.  The  indictment  alleges 
that  "the  judfire  of  the  county  court  of  Lincoln  county,  upon  a  writ- 
ten petition  which  he  had  received  and  filed  January  25, 1894,  by  a 
number  of  legal  voters,  equal  to  25  per  cent,  of  the  votes  cast  in  each  of 
the  precincts  in  said  Stanford  magisterial  district  at  the  last  preced- 
ing general  election,  and  which  requested  him  to  do  so,  made  an 
order,"  etc. 

It  is  not  alleged  in  terms  that  the  application  for  the  election  was 
made  by  written  petition,  ^"signed  b\f  a  number  of  legal  voters  in  each 
precincV*  of  the  magisterial  district,  equal  to  twenty-five  per  cent  of 
the  votes  cast  in  each  of  said  precincts  at  the  preceding  general  elec- 
tion. It  is  insisted  that  the  indictment  should  charge  that  the  peti- 
tion was  signed  by  the  legal  voters,  and  further  that  the  legal  voters 
thus  signing  the  petition  were  vt>ters  in  Stanford  magisterial  dis- 
trict. The  indictment  charges  that  upon  a  written  petition,  received 
and  filed  January  25,  1894,  by  a  number  of  legal  voters,  equal  to 
twenty-five  per  cent,  of  the  votes  cast,  etc.,  the  order  for  the  elec- 
tion was  made  directing  the  sherift'  of  the  county  to  open  a  poll  in 
the  Stanford  magisterial  district  for  the  purpose  of  taking  the  sense 
of  the  legal  voters  in  the  district  as  to  whether  liquors  should  be 
«old  in  the  district.  There  is  a  failure  to  allege  that  the  legal  voters 
who  presented  the  petition  were  such  voters  in  the  precincts  of  the 
Stanford  magisterial  district.  It  is  only  on  the  application  "by  written 
petition,  signed  by  a  number  of  legal  voters  in  each  precinct  qf  the 
lerHtori/  to  be  affected^'^^  equal  to  twenty-five  per  cent.,  etc.,  which 
authorizes  the  judge  of  the  county  court  to  make  the  order  for  the 
election.  The  indictment  is  defective  because  it  fails  to  state  the 
petition  was  by  "legal  voters  in  each  precinct"  of  the  Stanford  mag- 
isterial district.  It  is  essential  that  that  allegation  should  be  made, 
because  the  first  section  of  the  local  option  law  requires  that  those 
signing  the  petition  should  be  "legal  voters  in  each  precinct  of  the 
territory  to  be  affected"  by  the  election.  The  indictment  is  not  de- 
fective t)ecause  of  a  failure  to  allege  the  petition  was  signed.  To  say 
as  the  indictment  does,  that  upon  the  written  petition  by  a  number 
of  i^al  voters,  etc.,  the  order  for  the  election  was  made,  imports 
that  the  legal  voters  presenting  it  had  signed  it.  This  opinion,  as 
have  been  many  others  by  this  court,  is  in  confiict  with  Young  v. 
Commonwealth,  14  Bush,  161. 

That  case  was  under  the  former  local  option  law,  which  provided 
for  taking  the  sense  of  the  voters  as  to  whether  or  not  liquors  should  be 
aold  in  a  given  territory,  and  the  court  said:  "An  indictment  under 
the  act  should  charge  the  defendant  with  the  ofi'ense  of  selling  spir- 
ituous, vinoas  and  malt  liquors  without  a  license  therefor,  and  con- 
tain a  statement  of  the  acts  done  by  him,  which  constitutes  the 
offense,  and  of  the  place  where  the  acts  were  done, as  in  Civil  District 
No.  5,  in  Meade  county,  and  that  the  defendant  had  no  license  au- 
thorizing him  to  so  sell." 

In  many  cases  the  Young  case  has  not  been  followed,  the  court 
holding  that  when  an  act  can  only  be  put  in  force  by  taking  the 
aense  of  the  legal  voters  of  a  given  territory  the  court  can  not  take 
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Judicial  notice  of  the  acts  which  are  essential  to  be  done  to  put  it  iD 
force.  In  other  words,  the  court  does  not  Judicially  know  the  act,, 
thus  depending:  upon  the  will  of  the  legal  voters,  has  been  put  in 
force.  We  think  the  better  rule  is  to  require  the  indictment  to  al- 
lege a  state  of  facts  which  show  that  the  act  has  been  put  in  force 
as  required  by  its  terms.  In  so  far  as  this  opinion  is  in  conflict 
therewith,  Young  v.  Commonwealth  is  overruled. 
For  the  reasons  we  have  given  the  judgment  is  affirmed. 


IlM^  Kentucky  Ij:aW  Reporter* 
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Rouse,  &c.  v.  Neale,  &c. 

Same  v.  Crume,  &c. 

(Filed  March  31,  1896 — Not  to  be  reported,) 

1.  Usury — Reversal  of  juigment — Upoa  the  retara  of  these  oases  to  the 
lower  coart  after  a  reversal  upon  a  former  appeal  a-^  reported  in  93  Ey.,  151, 
the  evidence  upon  the  issue  of  fact  as  to  the  pHymcnt  of  money  was  suffi- 
cient to  authorize  the  chancellor's  judgment  dinnais-iinc;  plaintiff's  petition 
and  also  defendant's  counterclaim. 

3.  Restitution — A  judgment  in  favor  of  defendant  for  the  amount  he  paid 
to  plaintiff  upon  the  jndgmunt  which  was  subsequently  reversed  was  proper. 

FairleiKh  &  Straus  for  appellants. 
G.  G.  Gilbert  and  \V.  C.  McChord  for  appellees. 
Appeal  from  Spencer  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guflfy. 

On  the  15th  day  of  March,  ]886,  the  plaintiflf,  now  appellant,  insti- 
tuted these  two  actions  in  the  Spencer  Circuit  Court.  In  the  flrst- 
nanied  action  he  sought  to  recover  judgment  on  a  note  executed  hy 
the  defendants  to  W.  A.  Rouse,  and  assi^rned  to  plaintiff,  for  the  sum 
of  $2,906.71,  dated  March  1,  1882,  due  in  twelve  months,  subject  to 
some  credits  set  out  in  the  petition. 

The  answer  is,  first,  a  plea  of  no  consideration,  and  in  the  second 
paragraph  it  is  alleged  in  substance  that  on  April  21,  1862,  the  de- 
fendant, W.  P.  Neale,  borrowed  of  W.  A.  Rouse  $1,980,  and  exe- 
cuted his  note  therefor,  due  in  twelve  months,  and  that  W.A.  Bouse 
charged  and  collected  ten  per  cent,  interest  thereon  up  to  April,  1875, 
and  so  continued  on  up  to  the  execution  of  the  note  sued  on.  It  is 
also  allied  in  the  answer  that  all  the  defendants,  except  W.  P. 
Neale,  were  sureties  of  W.  P.  Neale.  The  answer  shows  and  sets  up 
that  DQueli  more  than  the  sum  due,  collated  at  the  legal  rate  of  in- 
terest, had  been  paid,  and  asks  judgment  over  against  W.  A.  Bouse 
therefor. 

vol.  i« — 3 
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In  the  last-named  suit,  viz,  the  one  against  Crume,  &<».,  plaintiff 
sought  to  recover  on  a  note  of  $1,936,  executed  to  W.  A.  Bouse  and 
aasigned  to  plaintiff.  The  note  is  dated  the  1st  day  of  March,  1882, 
due  in  twelve  months,  subject  to  some  credits  endorsed  thereon.  The 
substance  of  the  defense  in  this  case  is  that  F.  H.  Neale,  sr.,  now 
dead,  whs  the  sole  debtor,  the  others  beinir  his  sureties,  and  no  con- 
sideration is  pleaded.  Also  the  plea  of  usury  is  relied  on.  It  is  al- 
leij^ed  in  substance  that  the  decedent,  F.  R.  Neale,  did,  on  the  7th 
day  of  September,  1864,  borrow  of  W.  A.  Rouse  $«5,0Ql},  and  exe- 
cuted his  note  therefor,  due  in  two  years,  and  thnt  he  paid  ten  per 
cent,  interest  thereon  up  to  September,  1868,  and  renewed  the  said 
note,  after  havingr  paid  part  of  the  principal,  nnd  continued  to  pay 
ten  percent,  interest  thereon  till  September  15,  1873,  and  continued 
to  make  paympnts  up  to  the  execution  of  the  note  sued  on.  It  is 
also  shown  by  the  answer  that  the  debt  had  bf  en  fully  j)aid  off  and 
more  too  if  credited  by  Uie  usury  paid  at  the  time  the  note  in 
suit  was  executed,  and  defendant  fi^sked  judpfinent  over  against  W. 
A.  Rouse.  The  ownership  of  plaintiff  was  denied  iaboth  cases.  The 
allegations  in  the  several  answers  were  traversetl,  and  plaintiff  also 
reljed  upon  and  pleaded  the  statute  of  limitation  against  the  claim 
to  recover  for  usury. 

It  appears  that  there  was  considerable  change  as  to  the  sureties 
from  the  execution  of  the  first  notes.  The  cases  were  transferred  to 
equity  and  referred  to  the  master  commissioner,  who  made  report 
showing  an  indebtedness  to  ])laintiff  according  to  the  endorsements 
on  the  notes,  and  expressed  the  opinion  that  the  claim  of  usury  was 
barred  by  the  statute.  Defendant's  exceptions  were  overruled  to  the 
report,  and  judgment  rendered  in  each  case  in  favor  of  the  plaintiff, 
from  which  judgments  defendants  appealed  to  the  Superior  Court, 
which  reversed  the  judgment,  and  an  appeal  was  then  taken  to  this 
court  and  the  judgment  of  the  circuit  court  was  reversed  (see  93 
Ky.,  151),  this  court  holding  in  etlect  that  the  court  below  had  not 
considered  the  evidence  or  fact  as  to  whether  or  not  usurious  interest 
had  lieen  paid,  but  had  only  decided  that  the  claitn  for  credits,  etc., 
on  account  of  usury,  was  barred  by  the  statute,  and  remanded  the 
case  for  the  trial  of  that  issue  of  fact,  this  court  holding  that  the 
change  of  sureties  did  not  so  far  constitute  a  violation  as  to  bar  the 
plea  of  usury. 

Upon  the  return  of  the  cases  to  the  circuit  court  a  trial  resulted  in 
4i judgment  dismissing  plaintiff's  petitions,  and  also  dismissing  de- 
fendant's counterclaim  and  cra«s  t)etition.  It  also  appears  that 
plaintiff  had  collected  part  or  all  of  the  judgment  in  one  case,  and 
the  court  gave  judgment  against  plaintiff  in  favor  of  F.  R.  Neale  for 
the  sum  so  paid  by  him,  viz,  5g979,46,  with  interest  from  date  of 
judgment.' 

It  seems  that  some  compromise  had  been  made  by  plaintiff  with 
the  proper  parties  as  to  the  other  judgment  collected  by  him,  hence 
no  judgment  was  entered  for  a  return  of  the  sum  so  collected  by 
plamtiff.  From  these  last  judgments  W.  T.  Rouse  prosecutes  this  ap- 
peal. 

It  may  be  conceded  that  the  proof  in  the  case  is  not  perfectly 
clear  and  definite,  yet  it  seems  to  us  that  the  judgment  of  the  court 
below  is  sustained  by  a  preponderance  of  the  testimony,  and  we  are 
not  disposed  to  disturb  the  same. 

Judgment  affirmed. 
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BftcE,  &c.  V.  Vanceburg  &  Stout's  Lane  T.  P.  R.  Co. 

•        (Filed  April  2,  ISm—Not  to  be  reported.) 

1.   TaxaXi^n  for  benefit  of  turnpike  company — An  act  creating  a  taxing:  dis- 
trict and  Itti^jmLft  tax  upon  the  property  therein  for  the  benefit  of  a  tarn- 


therein  isic^MWed  in  the  taxing  district  of  another  company  for  the  benefit 
of  which  ft  iMlp^  taxed.  Nor  does  the  fact  tbnt  the  road  is  of  no  valne  to 
the  complaignita  in  thid  case  or  that  the  tax  is  ^'aseless  and  burdensome'* 
invalidate  tbl^iitet  as  to  them. 

2.  Same —  Valuiity  of  act—T\\^  act  is  unconstitutional  and  void  so  far  as  it 
authorizes  the  turnpike  company  to^  appoint  an  assessor,  reqairiufj^  neither 
oath  nor  bond,  and  marking  no  provision  for  a  hearing  by  the  taxpayer  as  to 
the  value  placed  on  his  property. 

3.  Special  assessor — In  any  event  Ihe  company  did  not  have  the  power  to 
appoint  a  person  who  did  not  reside  in  the  taxing  district  to  make  the  as- 
sessment, as  the  Constitution  requires  all  officers  to  reside  in  the  county  or 
district  for  which  they  act. 

4.  Act  valid  in  pq^t*^The  Legislature  had  power  to  l«vy  the  tax,  and  to  that 
extent  the  act  is  v^id.  And  by  virtue  of  the  general  law  the  assessor  of  the 
county  should  asse^  the  property  in  the  taxin^^r  district  and  return  the  same 
as  other  tax  lists  Are  returned,  and  the  taxpayers  should  have  the  same 
right  to  obtain  corrections  in  or  modifications  of  the  lists  as  is  allowed  by 
the  general  law. 

5.  Assessment — No  valid  assessment  can  be  made  unless  made  by  a  proper 
-officer,  and  the  person  assessed  is  entitled  to  a  hearing  as  to  the  value  to  be 
placed  upon  his  property. 

A.  M.  J.  Cochran  and  W.  H.  Wadsworth  for  appellants. 

AV.  C.  Haibert,  Thos.  H.  Mines  and  A.  E.  Cole  &  Sons  for  appellee. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 
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to  enjoin  the  collection  of  taxes,  then  about  to  be  collected,  for  the 

benetit  of  the  said  appellee  company,  as  well  as  to  enjoin  any  future 

collection. 

It  fe  alleged  in  the  petition  that  the  law  under  which  the  taxt^s 
were  about  to  \ye  collected  was  procured  by  fraud;  that  the  company 
was  not  organized  before  the  adoption  of  the  present  Constitution, 
-and  that  the  act  authorizing  the  company  to  appoint  an  assessor  to 
assess  the  property  within  the  taxing  district  is  unconstitutional 
and  void,  and  that  the  person  so  appointed  had  no  legal  authority 
to  assess  the  propt^rty  sought  to  be  taxed;  that  no  assessment  in  fact 
was  made  in  1891  and  1892  Some  other  averments  were  also  made, 
which  need  not  be  noticed.  A  trial  resulted  in  perpetuating  the 
injunction  as  to  the  taxes  for  1891  and  1892,  but  dissolving  and  dis- 
missing the  injunction  as  to  future  asses^sments  and  collections. 
Thos.  J.  Bruce,  4&c.,  appealed  from  the  latter  judgment,  and  the  said 
•company  obtained  a  cross  appeal  from  that  part  of  the  judgment 
which  perpetuated  the  injunction  as  to  the  taxes  of  1891  and  1892, 
The  law  under  which  the  appellee  company  claims  to  act  may  be 
found  in  Session  Acts  of  1889  and  1890,  volume  2,  commencing  on 
page  1885,  entitled  ''An  act  to  incorporate  the  Vanceburg  &  Stout's 
I^ane  Turnpike  Boad  Co.,  in  Lewis  county." 
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The  act,  amon^  other  thinRrsJevied  a  tax  of  fifty  cents  on  e^iob  $100» 
worth  of  property  in  a  certain  district  for  the  t>enefit  of  sajjM  ^o'J^- 
pany.  y 

Section  13  of  the  act  in  regard  to  the  assessment  of  the  pr|)perty  id 
as  follows:  **That  the  said  company  may  appoint  an  a88e?*(»r  toas-^ 
eess  the  property  subject  to  taxation  as  aforesaid  for  the  huHdint;  and 
construction  of  naid  road.  The  assessment  shall  be  r^tmrned  to  th& 
May  or  June  term  of  the  Lewis  County  Court  in  each  vjrtir,  tnd  shall 
be  subject  to  correction  «nd  revision  in  and  by  sail  coiwt  or  the 
judpe  thereof;  and  it  shall  be  the  duty  of  the jud^e  or.  stlKl  court  at 
the  terms  of  his  court  aforesaid  to  correct  and  revise  theflsts  returned 
by  the  assessor  of  the  company,  and  then  the  judge  of  said  court 
shall  cause  the  same  to  be  made  out  and  listed  with  the  sheriff." 

The  evidence  conduces  to  show  that  the  company  was  organized 
before  the  present  (Constitution  went  into  effect;  that  part  of  the  citi- 
zens in  the  taxing  district  are  also  in  the  taxinjf  district  of  the  Ohio- 
River  and  Wicks' Run  Turnpike  Co  ,  which  taxes  them  fifty  cents 
on  each  $100  worth  of  property.  It  is  also  claimed  and  some  evi- 
dence introduced  to  show  that  the  road  is  of  no  value  to  the  appel- 
lants, an«l  that  the  tax  is  useless  and  burdensome,  ar|/0  only  beneficial 
to  the  town  of  Vanceburp. 

It  seems  to  us  that  the  facts  aforesaid  can  not  and  do  not  invali- 
date the  act  in  question.  But  it  is  insisted  that  the  Legislature  could 
not  appoint  or  authorize  the  company  to  appoint  a  person  to  make 
the  assessment,  and  that  under  the  act  in  question  no  valid  a^^sess• 
ment  could  be  made. 

It  was  held  by  the  Superior  Court,  in  Davison  v.  Sterrett,  <&c.,  13 
Ky.  Law  Rep.,  2G5,  that  no  valid  assessment  could  be  macie  unless 
made  by  a  proper  officer,  and  that  the  person  assessed  was  entitled 
to  a  hearing  as  to  the  value  to  he  fixed  upon  his  property.  It  will 
be  seen  that  the  appellee  was  authorized  by  the  act  to  appoint  a  per- 
son to  make  the  assessment,  and  neither  oath  nor  bond  was  required, 
and  no  provision  made  for  a  hearing  by  the  taxpayer  as  to  the  value 
placed  on  his  property. 

It  seems  that  the  appellee  appointed  one  of  its  stockholders  to 
make  the  assessment,  and  that  he  did  not  reside  in  the  taxing  dis- 
trict at  the  time  of  the  attempted  assessment.  The  Constitution  in 
force  at  the  time  and  now  requires  all  officers  to  reside  in  the 
county  or  district  in  which  they  are  otticers.  It  seems  to  us  that  so 
much  of  the  act  in  question  as  attempts  to  provide  for  tlie  iissessment 
of  the  property  in  the  taxing  district  is  unconstitutional  and  void, 
and  that  the  appointment  and  assessment  made  by  the  appointee  of 
the  company  are  both  invalid.  But  the  Legislature  had  power  to 
levy  the  tax,  and  to  that  extent  the  act  in  question  is  valid,  and  by 
virtue  of  the  general  law  the  asses«*or  of  the  county  shouhl  assess  the 
property  in  the  taxing  district  and  return  the  same  as  other  tax  lists 
are  returned,  and  that  the  taxpayer  should  have  the  same  right  to* 
obtain  corrections  in  or  modifications  of  the  lists  as  is  allowed  by  the 
g^eneral  law  respecting  the  assessment  of  property  for  general  taxa- 
tion. 

For  the  reasons  indicated  the  judgment  is  aflirmed  on  the  cross, 
appeal  and  reversed  on  the  original  appeal,  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 
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Bement  V.  Ohio  Valley  Banking  &  Trust  CJo. 

(Filed  April  2,  1896.) 

1.  Fraudulent  transfers — Limitation — Where  a  father  gave  to  his  son  a  debt 
\ipon  another,  bot  subsequently  brought  snit  npon  the  debt  and  had  an  at- 
tacbment  levied  npon  the  debtor's  property,  and  in  com  promise  of  that  snit 
the  debtor  conveyed  the  attached  property  to  the  creditor's  son,  who  under-* 
took  in  consideration  thertof  to  pay  the  debt  to  his  father,  the  son  can  not, 
in  this  action  by  his  father's  creditors  to  subject  what  he  owes  his  father  on 
account  of  that  undertaking,  reply  npon  the  original  gift  of  the  debt  to 
bim  and  plend  the  statute  liuaiting  actions  for  relief  for  fraud  to  ten  years. 
The  parties  having  subsequently  ignored  the  original  transaction,  the  son 
«an  not  now  rely  upon  it;  and,  the  promise  to  the  father  being  in  writing, 
an  action  thereon  is  not  barred  .until  the  lapse  of  fifteen  years  from  the  time 
it  was  made. 

2.  Same — A  written  release  from  the  father  to  the  son  of  a  debt  which  the 
•son  owed  him  will  not  avail  the  son  in  this  action  by  the  father's  creditors 

to  subject  the  debt*  the  release  being  without  valuable  consideration.  And 
as  it  was  executed  within  ten  years  prior  to  the  commencement  of  the  ac- 
tion, and  manifestly  could  not  with  reasonable  diligence  have  been  dis- 
covered by  plaintiff  nntil  filed,  the  plea  of  limitation  as  to  it  will  not  avail, 
■although  it  was  executed  more  than  five  years  before  the  commencement  of 
the  action. 

8.  .SV7///C— The  liability  of  the  grantor  in  a  deed  on  his  covenant  of  war- 
Tanty,  upon  which  judgment  was  recovered  against  his  estate  on  account  of 
•his  widow's  claim  to  dower,  must  be  regarded  as  an  "existing  liability"  from 
the  time  the  deed  was  made,  and  transfers  of  property  made  by  him  with- 
out consideration  subsequent  to  the  execution  of  the  deed  were  construct- 
ively fraudulent  as  to  that  liability. 

4.  Res  judicata — A  judgment,  of  a  court  of  competent  jurisdiction  is  in 
general  conclusive  not  only  as  to  all  matters  determined  by  it,  but  all  inci- 
dental matters  which  might  have  been  properly  litigated  and  decided  in  the 
aame  snit.  But  this  rule  should  not  be  applied  where  the  new  issues,  being 
as  to  material  and  distinct  matters,  were  not,  either  through  fraud  of  one 
party  or  unavoidable  car^nalty  or  misfortune  of  the  other,  presented  and  de- 
termined in  the  former  nctiou. 

Where  a  creditor  of  a  decedent  in  a  suit  brought  by  the  administrator  for 
the  settlement  of  the  estate  of  his  intestate  sought  by  cross-action  to  sub- 
ject the  proceeds  of  certain  insurance  policies,  which  he  alleged  belonged  to 
the  estate,  but  which  the  administrator  had  converted  to  his  own  use,  and 
the  court  rendered  a  jndi^ment  whioh  in  effect  allowed  the  administrator  to 
«et  off  against  the  insurance  policies  his  claims  against  the  estate  upon  the 
.ground  the  policies  h»id  been  given  him  by  the  decedent  to  indemnify  him, 
that  judt^ment  \9^  not  a  bar  to  this  action  by  the  creditor  to  subject  certain 
debts  which  the  administrator  owed  the  decedent,  as  it  was  the  duty  of  the 
administrator  to  submit  to  the  court  ft>r  its  decision  all  questions  properly 
relating  to  the  estate,  and,  having  failed  to  <lo  so,  he  will  not  be  allowed  to 
j>rofit  by  his  own  wrong. 

Montjfomery  Merritt  and  H.  F.  Turner  for  appellant. 

R.  H.  Cunningham  and  S.  B.  and  B.  D.  Vance  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Joseph  Adams,  havinj^  died  in  1884  intestate,  his  son,  John  C. 

Adams,  was  appointed  administrator,,  and  in  1885  brought  an  action 

in  equity  to  settle  the  estate,  agfainst  which,  however,  h«  set  up  in- 

•dividual  demands,  arisini?  from  alleged  payment  of  debts  as  surety 

of  decedent,  greater  in  amounts  than  assets  reported. 
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In  1888  C.  R.  Bement,  becoming  on  his  petition  a  party  defendant^ 
filed  an  answer,  made  cross  petition  atrainst  John  C.  Adarn.s.  In  it 
he  stated  and  also  showed  that  in  1880  Joseph  Adams  sold  and  by 
deed  of  warranty  conveyed  to  him  a  tract  of  land^  a  dower  estate  in 
which,  of  value  about  t6,50<),  E.  S.  Adams,  his  widow,  sued  for  and 
recovered  in  1885,  and  he  had  consequently  a  subsisting  demand 
for  that  sum  and  interest  against  the  estate  of  decedent.  He  further 
stated  for  cause  of  cross  action  that  John  C.  Adams  did  not  have 
made  and  reported  a  true  inventory  and  appraisement  of  the  estate, 
but  collected  and  converted  to  his  own  use  proceeds  of  policies  of" 
insurance  on  the  life  of  Joseph  Adams,  and  also  a  government  claim 
that  rightfully  belonged  to  the  estate. 

In  defense  John  C.  Adams  stated  that  the  pr)licies  and  govern- 
ment claim  was  given  to  him  by  his  father,  and  that  he  was  entitled 
to  the  whole  proceeds  thereof,  without  any  deduction  on  that  ac- 
count from  the  amount  of  his  demands  against  the  estate* 

Judgment  was  rendered  in  that  action  August  19,  1891,  dismissing 
the  cross  petition  of  Bem(*nt,  though  $2,447  of  his  demand  was  di- 
rected to  be  paid  pro  rata  out  of  the  other  assets  in  the  hands  of  the 
administrator.  That  part  of  the  judgment  relating  to  the  individual 
demands  of  John  C.  Adams  is  in  these  words:  '*It  is  adjudged  that 
the  gift  by  Joseph  Adams,  deceased,  to  plaintiff,  John  C.  Adams^ 
of  the  several  policies  of  in^^urance,  and  the  claim  against  the  United 
States,  were  intended  in  part  to  indemnify  him  (said  John  C.Adams> 
against  loss  on  any  debt  then  owing,  viz,  at  the  gift  and  delivery 
of  said  policies  and  claim  by  said  decedent  to  said  John  C.. 
Adams,  and  any  debts  on  which  said  John  C.  Adams  was  then- 
bound  as  surety  for  said  decedent;  and,  therefore,  it  is  further  ad- 
judged that  said  John  C.  Adams  shall  not  be  allowed  any  claim 
against  his  decedent's  estate  for  any  such  debt  due  to  or  paid  by 
him." 

That  judgment  was,  December  10,  1894,  afBrme<l  on  appeal  by 
John  C.  Adams  and  on  cross  appeal  by  C.  R.  Bement. 

August  21,  1891,  Bement,  having  obtained  a  judgment  against 
John  C.  Adams  as  administrator  for  residue  of  his  demand,  upon 
which  was  issued  an  execution  returned  no  property  found,  brought 
the  present  action  to  subject  ceitain  real  property  claimed  and  held 
by  John  C  Adams,  since  deceased,  in  his  own  right. 

The  different  panels  so  held  and  claimed  are  alleged  and  appear 
to  have  been  acquired  under  these  circu instancies: 

1st.  August  23,  1881,  Joseph  Adams  executed  to  him  a  mortgage 
on  a  debt  he  had  against  J.  G.  Adams,  another  son,  for  about  $3,000. 
besides  other  property,  to  indenmify  him  as  surety  in  the  Farmers*' 
Bank,  and  to  the  Ffrst  National  Bank  on  debts  therein  described. 
8ut)se«juently  Joseph  Adams  brought  an  action  against  J.  G.  Adams 
for  Judgment  on  the  det)t,  obtaining  and  causing  levied  an  attachment 
upon  a  tract  of  eighty  acres  of  land.  But  October  2, 1884,  that  action  was 
compromised,  and  for  the  recited  consideration  of  $2,100  paid,  and 
undertaking  by  the  vendee  to  pay  off  and  discharge  the  claim  of 
Joseph  Adams  against  himself.  J.  G.  Adams  then  conveyed  to 
John  C.  Adams  said  tract  of  eighty  acres. 

2d.  June  1,  1882,  Joseph  Adams,  for  the  recited  consideration  of 
$12,000,  which  John  C.  and  Robert  G.  Adams  had  paid  and  assumed 
to  pay  for  him,  sold  and  conveyed  to  them  various  lots  or  parcels  of 
land  described  in  the  deed. 

3rd.  In  an  amended  petition,  filed  February  14,  1893,  plaintiff 
stated  that  in  Maich,  1891,  Joseph  Adams,  having  previously  pur- 
chased from  and  paid  the  heirs  of  Chas.  Clay  for  a  certain  lot  de- 
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scribed,  directed  them  to  convey  and  they  did  convey  it  as  a  gift 
from  him  to  John  C.  Adams.  It  is^  however,  alle$red  that  if  any  part  of 
the  consideration  for  that  transfer  was  valuable  it  was  so  because  in- 
tended to  further  indemnify  John  C.  Adams  as  surety. 

The  first  ground  of  defense  to  the  action  we  will  consider  is  that  of 
limitation. 

It  appears  that  the  indebtedness  of  J.  G.  to  Joseph  Adams  was  by 
open  account,  and  in  order  to  avail  himself  of  the  statute  limiting 
actions  for  relijef  for  fraud  to  ten  years,  defendant  alleged  that  the 
claim  was,  January  23,  1881.  without  valuable  consideration,  given 
to  him  by  his  father  and  filea  what  purports  to  be  a  written  assign- 
ment of  it  of  that  date.  But  that  transaction  was  evidently  not  re- 
garded by  the  parties,  nor  should  be  now  treated  as  effectual  for  any 
purpose,  because  in  1884,  on  compromise  of  the  action  brought  by  Jo- 
seph Adams  to  recover  on  that  identical  claim  and  release  of  his 
attachment  upon  the  tract  of  eierhty  acres,  John  C.  Adams  undertook 
and  promised  to  pay  to  him  the  full  amount  thereof  as  part  consid- 
eration of  the  conveyance  of  said  tract  by  J.  G.  Adams,  and  as  it  is 
plain  Joseph  Adams  might,  while  living,  have  maintained  an  ac- 
tion <m  that  promise,  there  is  no  reason  why  it  is  not  now,  nor  why» 
being  a  written  contract,  it  would  not  continue  a  subsisting  liability 
of  John  C.  Adams  for  fifteen  years  from  1884. 

Defendant  also  pleaded  and  filed  a  written  release  from  payment 
of  any  part  of  the  consideration  for  the  conveyance  to  him  and  Rob- 
ert G.  Adams,  which  Joseph  Adams  executed  August  22,  1882.  Butj 
as  that  reletis*e  without  any  valuable  consideration  was  executed 
within  ten  years  prior  to  the  commencement  of  this  action,  and  mani- 
festly was  not  nor  could  with  reasonable  diligence  have  been  discov- 
ered by  plaintiff  until  filed,  the  plea  of  limitafion  can  not  as  to  :^i 
avail.  It  is,  however,  a  confession  that  there  was  then  an  existing 
liability  of  John  C.  Adams  to  pay  or  account  for  one-half  consid- 
eration of  the  conveyance  by  Joseph  Adams  to  him  and  Robert 
G.  Adams,  and  the  amount  of  that  indebtedness  may,  nothing  to 
the  contrary  now  appearing,  be  yet  ascertained  and  subjected  to  pay 
creditors  of  decedent. 

But  it  is  argued  that  the  covenant  of  Joseph  Adams  to  warrant 
title  and  possession  of  the  land  convej'ed  to  Bement  in  1880  was  not 
until  1884  an  existing  liability  in  the  meaning  of  the  statute,  and, 
consequently,  the  release  then  executed,  although  a  gift  without 
valuable  consideration,  was  not  void  as  to  it.  It  seems  to  us  such 
a  position  can  not  be  sustained  without  giving  to  the  phrase  **exist- 
ing  liabilities'*  a  meaning  more  restricted  than  is  reasonable  or  was 
intended  by  the  Le^rislature.  We,  however,  regurd  the  question 
settled  by  this  court  in  Garrard  v.  Garrard,  7  Bush,  486. 

It  is  not  definitely  stated  or  shown  that  John  C-  Adams  incurred 
any  liability  lo  Joseph  Adams  on  account  of  the  conveyance  by 
Clay's  heirs,  but  the  allegation  is  the  transaction  was  fraudulent,  and 
as  it  occurred  more  than  ten  yeai's  before  the  amended  petition  was 
filed  the  plea  of  limitation  nmst  be  sustained. 

The  main  question  is  whether  the  judgment  rendered  in  the  action 
to  settle  the  estate  of  Joseph  Adams  is  a  bar  to  this. 

Dismissal  of  the  cross  action  of  Bement,  we  think,  involved  a  de- 
cision merely  that  the  proceeds  of  the  insurance  policies  and  gov- 
ernment claim  were  not  subject  to  the  demand  of  Bement  or,  for 
that  matter,  of  any  other  creditor  of  the  estate,  because  they  were, 
as  said  by  the  court,  intended  to  indemnify  John  C.  Adams  against 
loss  on  any  debt  then  owing  to  him  by,  or  any  debt  on  which  he 
was  surety  of,  Joseph  Adams.    But  said  proceeds  appear  to  have 
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amouDted  to  as  much  as  his  individual  demands,  a  list  of  which  was 
filed,  and,  consequently,  it  was  at  the  same  time  adjudged  none  of 
the  demands  should  be  allowed. 

The  effect  of  that  Judgment  was  to  oflfeet  the  demands  of  John  C. 
Adams  with  proceeds  of  the  policies  and  government  claim,  and  it 
does  not  in  terms  or  meaning  preclude  Bement,  or  creditors  gener- 
ally, from  subjecting  other  property  of  the  estate  in  the  hands  of  and 
improperly  withheld  by  John  C.  Adams  as  administrator  from  cog- 
nizance of  the  court  in  that  action.  • 

But  it  is  a  rule  often  recognized  by  this  court  that  a  judgment  of 
a  court  of  competent  Jurisdiction  is,  m  general,  conclusive,  not  only 
as  to  all  matters  determined  by  it,  but  all  incidental  matters  which 
might  have  been  properly  litigated  and  decided  in  the  same  suit; 
and  as  the  property,  which  in  this  action  it  is  alleged  constituted 
part  of  the  estate  of  Joseph  Adams,  and,  therefore,  subject  to  pay- 
ment of  debts  against  it,  IS  a  matter  that  might— indeed  ouvht  to 
have  been — litigated  in  the  other  action,  the  judgment  in  question, 
according  to  rigid  application  of  that  rule  is  a  bar  to  the  relief  now 
prayed  for.  But  the  rule  being  adopted  by  reason  of  necessity  for 
some  end  to  litigation,  and  because  more  injustice  would  generally 
result  from  reviving  old  issues  than  from  limiting;  the  right  to  pros- 
ecute actions,  should  not  be  applied  where  the  new  issue:^,  beiner  as 
to  material  and  distinct  matters,  were  not,  either  through  fraud  of 
one  party  or  unavoidable  casualty  or  misfortune  of  the  other,  pre- 
sented ^nd  detejmined  in  the  former  ad  ion. 

As  that  action  was  instituted  by  John  C.  Adams  in  his  fiducial 
character,  and  he  had,  by  reason  of  personal  connection  with  it,  ac- 
tual knowledge  of  the  condition  of  the  property  now  in  litigation,  it 
was  his  duty  to  then  report  it  to  court  as  part  of  the  t^tate,  or  at  least 
submit  for  decision  of  the  court  all  questions  properly  relating  to  it. 
But  having,  instead,  withheld  it  from  the  notice  of  the  court  to  the 
prejudice  of  the  heirs  and  creditors,  he  should  not  now  be  allowed, 
m  virtue  of  the  rule  in  question,  to  profit  by  his  own  WTong.  Clearly 
his  conduct  would  have  entitled  the  present  plaintiff  to  a  new  trial 
of  the  former  action,  if  applied  for  in  proper  time,  and  we  see  no 
reason  why  the  court  may  not  now  ascertain  the  amount  of  John  C. 
Adams'  indebtedness  to  the  estate,  and  subject  it  to  the  debts  of  the 
creditors  and  distribute  the  surplus,  if  any. 

The  judgment  is  reversed  and  case  remanded  for  proceedings  con- 
sistent with  this  opinion. 
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(FUed  April  3,  1896.) 

Homestead — Where  husband  and  wife  owned  adjoining  tracts  of  land  which 
were  onitivated  as  one  farm,  the  fact  that  the  dwelling  hoiiKe  in  which  they 
resided  was  located  apon  the  wife^rt  part  of  the  land  did  not  deprive  the  hus- 
band of  the  riffht  to  the  homestead  exemption  oat  of  that  part  of  the  land 
owned  by  him,  as  they  are  to  be  regarded  as  residin^^  opon  his  land  within 
the  meaning  of  the  homestead  law. 

A.  T.  Wood,  H.  M.  Woodford  and  C.  C.  Turner  for  appellant. 

Stone  <&  Sudduth  fqr  appellee. 

Appeal  from  Montgomery  Circuit  Court. 
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Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  Pole  question  to  be  detfrmined  on  this  appeal  is  whether  or 
not  the  appellant,  John  Mason,  is  entitled  to  a  homestead  in  certain 
real  estate  conveyed  by  him  to  A.  A.  Hazleri^^  for  the  benefit  of 
creditors. 

The  appellant,  Ma^^on,  and  his  wife  owned  jointly  a  tract  of  312 
acres  of  land.  The  wife  owned  a  part  of  the  tract,  laid  off  and  des- 
ignated by  metes  and  bounds  in  her  own  rig^ht,  and  the  land  owned 
by  the  husband  adjoined  the  land  of  the  wife,  the  entire  body  of 
land  owned  by  husband  and  wife  containing  312  acres,  and  used  and 
cultivated  as  one  farm.  The  house  in  which  they  lived  was  on  25 
acres  of  the  land  to  which  the  wife  had  the  fee,  and  the  husband's 
land  borderinjr  upon  it.  The  insolvency  of  the  husband  Ciiused  an 
assignment  for  creditors,  and  in  the  distribution  of  assets,  his  land 
having:  been  sold,  he  was  denied  the' right  of  homestead,  or  its  value, 
and  has  appealed. 

The  case  of  Van  meter  v.  Van  meter's  assi^rnee  is  relied  on  as  sus- 
taining the  Judgment  below.  In  that  case  the  husband  assigned, 
having  a  right  of  courtesy  in  a  tract  of  land  of  his  wife,  upon  which 
he  lived  worth  more  than  $1,0()0,  and  this  court  held  he  was  not 
entitled  to  a  homejjte«d  in  both  tracts.  The  land  on  which  he  lived 
or  his  life  estate  in  it  being  worth  $1,000,  and  liviner  upon  it,  he  must 
take  that  and  not  his  homestead  in  the  tract  to  which  he  had  the 
fee.  It  is  insisted  that  to  enable  the  appellant  to  assert  his  right  he 
must  have  actually  lived  on  the  land  to  which  he  hail  the  fee,  and 
this  is  the  general  doctrine  on  the  subject,  and  often  controls  the 
decision  of  such  questions.  In  this  case  the  appellant,  in  contempla- 
tion of  the  statute  looking  to  both  the  letter  and  spirit  of  its  pro- 
visions, was  living  on  the  land  to  which  this  rigrht  is  asserted.  It 
was  all  one  tract,  so  regarded  by  the  parties,  used,  cultivated  and 
claimed  as  one  tract,  and  becau«e  the  nouse  is  outside  of  the  bound- 
ary of  the  land  to  which  the  husband  had  the  fee  it  is  insisted  no 
right  of  homestead  exists. 

The  interpretation  given  the  statute  by  this  court  is,  **that  it  de- 
pends (this  ris;ht)  upon  the  present  and  actual  purpose  and  inten- 
tion of  the  debtor  to  use  and  enjoy  the  property  sought  to  be 
exempted  as  a  home  for  himself  and  family,  and  that  the  right  does 
not  exist  where  the  debtor  and  his  family  are  permanently  located 
elsewhere." 

We  think  the  looking  to  the  purposes  contemplated  by  the  statute, 
that  of  securing  to  the  debtor  this  exeinpiion  for  himself  and  family, 
it  can  not  well  l>e  maintained  that  this  residence  on  the  tract  of  land 
must  be  regarded  as  a  fiermanent  location,  claimed  for  no  other 
reason  than  that  the  home  happened  to  be  located  on  the  land 
owned  in  fee  by  the  wife. 

In  the  case  of  liOwell  v.Shannon,60rowa,713,  it  was  held  that  where 
the  husband  and  wife  own  contiguous  tracts  of  land,  and  occupy  the 
two  tracts  as  a  homestead,  with  the  dwelling  on  the  land  of  the  wife, 
the  wife  was  entitled  to  a  homestead  in  the  adjoining  hnid  of  the 
hasiwnd.  That  the  husband  occupied  this  land  sold  for  creditors  as  a 
homestead  is,  we  think,  unquestionable. 

Judgment  reversed,  with  directions  to  award  the  homestead  in 
*n<mey,  as  the  land  has  been  sold,  and  direct  its  payment  to  the  ap- 
pellant. 

Judge  Hazelrigg  not  sitting. 


42  l.  &  n.   r.   r.  co.  v.  commonwealth. 

Louisville  &  Nashville  R.  R.  Co.  v.  Commonwealth. 

(Filed  April  4,  1896.) 

1,  Frei'^ht  carriers — Extortion — Statute  void  for  uncertainty — Section  816  of 
the  Kentucky  Statutes,  which  provides  for  the  punishment  of  any  railroad 
corporation  which  shall  oharj^e  *^more  than  a  just  and  reasonable  ratn  of  toll 
or  compensation  for  the  transportation  of  passen^^ers  or  fr«i^ht,"  is  void  for 
uncertainty,  no  standard  bein^  fixed  by  which  the  corporation  may  rei(nlat& 
its  conduct.  The  infliction  of  the  penalties  prescribed  by  such  a  Rtatnte- 
would  be  the  taking  of  property  without  due  process  of  law  aud  in  yiola* 
tion  of  both  the  State  and  the  Federal  Constitution. 

2.  Same — It  would  seeni  that  such  a  statute,  even  if  in  all  respects  valid,, 
could  not  be  enforced  a^^ainst  a  corporation  which  has  not  exceeded  th» 
rates  fixed  in  its  charter,  as  those  rates  remain  the  legal  rates  until  ohani^ed 
by  law. 

William  Lindsay,  J.  VV.  Alcorn,  E.  W.  Hines,  Lisle  &  McChord^ 
Walker  D.  Hines  and  H.  W.  Bruce  lor  appellant. 

W.  J.  Hendrick,  W.  H.  Sweeney  and  H.  W.  Rives  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  indictment  in  this  case  charges  tbat  the  appellant  "did  unlaw- 
fully charge,  collect  and  receive  from  A,  Vancleave  <fe  Co.  the  sum 
of  forty-one  and  70-100  dollars  as  toll  or  compensation  for  the  trans- 
portation of  a  car-load  of  coal,  weisrhing  53,8(K)  pounds,  being  at  the 
rate  of  one  and  55-l(K»  dollars  per  ton,  from  Pittsburg,  Ky.,  to  Leb- 
anon, in  Marlon  county,  over  the  line  of  said  railroad,  a  distance  of 
—  miles,  the  said  rate  of  one  and  55-100  dollars  per  ton  for  the  said 
transportation  of  s*ild  coal,  being  more  than  a  just  and  reasonable 
compensation  therefor,  contrary  to  the  form  of  the  statute,  etc." 

A  conviction  followed,  and  from  the  Judgment  on  the  verdict  of 
the  jury  for  the  sum  of  $500  the  company  has  appealed. 

Its  complaints  are  that  the  statute  prohibiting  extortion  by  rail- 
road companies,  and  providing  a  penalty  therefor,  prescrilies  no 
standard  as  to  what  is  just  and  reasonable  for  the  guidance  of  the 
corporation,  and  altogether  (ails  to  define  what  it  may  and  what  it 
may  not  do;  that  it  is,  therefore,  void  for  uncertainty;  that,  even  if 
the  statute  is  valid,  the  indictment  states  no  facts  showing  the  appel- 
lant guilly  of  the  offense  charged,  but  only  the  conclusion  of  the 
pleader  that  the  rate  charged  was  more  than  a  just  and  reasonable 
compensation. 

It  is  als(»  urged  that  the  trial  court  erred  in  refusing  to  grant  to 
appellant  a  change  of  venue  upon  the  testimony  heard,  and  in  the 
admission  of  incompetent  evidence;  and  it  further  insists  that,  on 
the  facts  of  the  case,  the  charge  is  reasonable  and  just,  within  the 
meaning  of  the  statute,  and  especially  so  as  the  charge  is  within  the 
rate  allowed  by  the  company's  charter. 

The  chief  question  to  be  considered  is  the  on^  affecting  the  valid- 
ity of  the  statute,  the  provisions  of  which  are  found  in  sections  816^ 
and819o!  the  Kentucky  Statutes.  The  first  named  section  reads  as 
follows:  **If  any  railroad  corporation  shall  charge,  collect  or  receive 
more  than  a  just  and  rea.-onable  rate  of  toll  or  compensation  for  the 
trail sp<»rta tion  of  passengers  or  freight  in  this  State,  or  the  use  of 
any  railroad  car  upon  its  track,  or  upon  any  track  it  has  control  of 
or  has  the  right  to  use  in  this  State,  it  shall  be  guilty  of  extortion.'* 
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Section  819  fixes  the  penalty  for  the  first  offense  at  not  less  than 
$500  nor  more  than  $1,000,  and  increases  the  penalty  for  subsequent 
infractions  of  the  law.  The  circuit  court  of  any  county  into  or 
through  which  the  road  runs,  and  the  Franklin  circuit  court,  are 
given  jurisdiction  of  the  ofi'ense,  the  prosecution  to  be  by  indict- 
ment or  action  in  the  name  of  the  Commonwealtii,  upon  informa- 
tion filed  by  the  hoard  of  railroad  commissioners. 

That  this  statute  leaves  uncertain  what  shall  be  deemed  a  ''just 
and  reasonable  rate  of  toll  or  compensation"  cannot  be  denied,  and 
that  difiVrent  Juries  might  reach  difi'erent  conclusions,  on  the  same 
testimony,  as  to  whether  or  not  an  offense  has  been  committed^ 
must  alsoi>e  concede<i. 

The  criminality  of  the  carrier's  act,  therefore,  depends  on  the 
jury's  view  of  the  reasonableness  of  the  rate  charged;  and  this  latter 
depends  on  many  uncertain  and  complicated  elements. 

That  the  corporation  has  fixed  a  rate  which  it  considers  will  bring 
it  only  a  fHir  return  for  its  investment  does  not  alter  the  nature  of 
the  act.  Under  this  statute  it  is  still  a  crime,  though  it  can  not  be 
known  to  b^  such  until  after  an  investigation  by  a  jury,  and  then 
only  in  that  particular  case,  as  another  jury  may  take  a  different 
view,  and,  holding  the  rate  reasonable,  find  the  same  act  not  to  con- 
stitute an  offense.  There  is  no  standard  whatever  fixed  by  the  stat- 
ute, or  attempted  to  be  fixed,  by  which  the  carrier  may  regulate  its 
conuuct;  and  it  seems  clear  to  us  to  he  utterly  repusrnant  to  our 
system  of  laws  to  punish  a  person  for  an  act,  the  criminality  of 
which  depends,  not  on  any  standard  erected  by  the  law  which  may 
be  known  in  advance,  but  on  one  erecteri  by  a  jury.  And  especially 
so  as  that  standard  must  he  as  variable  and  uncertain  as  the  views 
of  different  juries  may  suggest,  and  as  to  which  nothing  can  be 
known  until  after  the  commission  of  the  crime. 

If  the  infliction  of  the  penalti^  prescribed  by  this  statute  would 
not  be  the  taking  of  property  without  due  process  of  law  and  in 
violation  of  both  State  and  Federal  Constitutions,  we  are  not  able  to 
comprehend  tne  force  of  our  organi(f  laws. 

In  Louisville  <fe  Nashville  R.  R.  Co.  v.  Railroad  Commission  of 
Tennessee,  IB  Aiu.  &  Eng.  R.  R.  Cases,  lo^  a  statute  very  similar  to 
the  one  under  consideration  was  thus  dispased  of  by  the  learned 
judge  (Baxter):  ''Penalties  can  not  be  thus  inflicted  at  the  discretion 
of  a  jury.  Before  the  property  of  a  citizen,  natural  or  corporate^ 
can  be  thus  confiscated,  the  criine  for  which  the  penalty  is  inflicted 
must  be  defined  by  the  law-making  power.  The  Legislature  can 
not  delegate  this  power  to  a  jury.  If  it  can  declare  it  a  criminal  act 
for  a  railroad  corporaticm  to  take  ni<»re  than  a  *fair  and  just  return^ 
on  its  investments,  it  must,  in  order  to  the  validity  of  the  law, 
define,  with  reasonable  certainty,  what  would  constitute  such  *fair 
and  just  return.'  The  act  under  review  does  not  do  this,  but  leaves 
it  to  the  jury  to  supply  the  omission.  No  railroad  company  can 
possibly  anticipate  what  view  a  jury  may  take  of  the  matter,  and 
hence  can  not  know  in  advance  of  a  verdict  whether  its  charges  are 
lawful  or  unlawful.  One  Jury  may  ccmvict  for  a  charge  made  on  a 
basis  of  four  per  cent.,  while  another  might  acquit  an  accused  who 
had  demanded  and  received  at  the  rate  of  six  per  cent.,  rendering 
the  statute,  in  its  practical  working,  as  unequal  and  unjust  in  its 
operation  as  it  is  indefinite  in  its  terms." 

The  Supreme  Court  of  the  United  States,  in  Railroad  Commission 
Cases,  116  U.  S.,  336,  refers  to  this  Tennessee  case  and  substantially 
approves  it  by  distinguishing  the  case  then  before  the  court  from 
the  Tennessee  case. 
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This  ease  Is  also  used  to  support  the  text  In  8  Am.  and  En^.  Ency. 
of  L.,  935,  where  it  said:  **Althou&:h  a  statute  has  t>eeu  held  to 
be  Unconstitutional  which  left  it  to  the  jury  to  determine  whether  or 
not  a  charge  was  excassive  and  unreasonable  in  order  to  ascertain 
whether  a  penalty  is  recoverable,  yet  where  the  action  is  merely  for 
recovery  of^the  illegal  excess  over  reasonable  rates  this  is  a  question 
which  is  a  proper  one  for  a  jury." 

Mr.  Justice  Brewer,  in  the  case  of  Chicago,  <fec.,  R.  R.  Co.  v.  Day, 
35  Fed.  Rep.,  866,  had  under  consideration  the  provisions  of  a  stat- 
ute similar  to  the  one  we  have  before  us,  and  while  the  statute  was 
upheld  it  was  only  because  there  was  a  schedule  of  ratc^  provided 
in  the  act  which  rendered  the  test  of  reasonableness  definite  and 
certain.  The  learned  judgfe  then  said:  *'Now  the  contention  of  com- 
plainant is  that  the  substance  of  these  provisions  is  that  if  a  raUroad 
company  charges  an  unreasonable  rate  it  shall  be  deemed  a  crimi- 
nal and  punished  by  fine,  and  that  such  a  statute  is  too  indefinite 
and  uncertain,  no  man  bein^  able  to  tell  in  advance  what  in  fact  is 
or  what  any  jury  will  find  to  be  a  reasonable  charge.  If  this  were 
the  construction  to  be  placnl  upon  this  act  as  a  whole  it  would  cer- 
tainly be  obnoxious  to  complainant^s  criticism,  for  no  penal  law  can 
be  sustained  unless  its  man«iates  are  so  clearly  expressed  that  any 
ordinary  person  can  determine  in  advance  what  he  may  and  what 
he  may  not  do  under  it.'^  ^ 

**In  Dwar.  St.,  652,  it  is  laid  down  *that  it  is  impossible  to  dissent 
from  the  doctrine  of  Lord  Coke  that  acts  of  Parliament  ought  to  be 
plainly  and  clearly  and  not  cunningly  and  darklyjpenned,  esjiecially 
in  legal  matters.'  See  also  United  States  v.  Sharp,  Pet.  C.  C,  122;  The 
Enterprise,]  Pain^,  34;  Bish,  St.  Cr.,  section  41;  Lieb.  Herm,  156." 

Ana  the  learned  judge  concludes  that  there  is  very  little  difler- 
ence  between  a  provision  of  the  Chinese  Penal  Code,  which  pre«<cribed 
a  penalty  against  anyone  who  should  be  guilty  of  "improper  con- 
duct,'' and  a  statute  which  makes  it  a  "criminal  offense  to  charge 
more  than  a  reasonable  rate." 

The  same  learned  judge,  discussing  the  kindred  subject  of  unrea- 
sonable differences  in  rates,  in  Tozer  v.  Uniteil  States,  52  Fed.  Rep., 
917,  said:  "But  in  order  to  constitute  a  crime  the  act  must  be  one 
which  the  party  is  able  to  know  in  advance,  whether  it  is  criminal 
or  not.  The  criminality  of  an  act  can  not  depend  upon  whether  a 
jury  may  think  it  reasonable  or  unreasonable.  There  must  be  some 
definiteness  and  certainty." 

When  we  look  to  the  other  side  of  the  question  we  find  the  con- 
tention of  the  State  supported  by  neither  reason  nor  authority.  No 
case  can  be  found,  we  l»elieve,  where  such  indefinite  legislation  has 
been  upheld  by  any  court  where  a  crime  is  sought  to  be  imputed  to 
the  accused.  Manifestly,  in  actions  by  shippers  against  carriers  for 
recoverinar  bnck  the  excess  of  charges  over  reasonable  rates,  the  rule 
is  (i^uite  different.  In  such  actions  the  statute  may  be  invoked  as 
merely  declaratory  of  the  common  law,  and  the  question  of  ieasona- 
ble  rates  is  one  to  be  heard  by  the  court  or  jury.  It  is  in  fact  a  ques- 
tion of  contract.  Common  carriers  are  "bound  to  carry  when  called 
upon  for  thut  purpose,  and  charge  only  a  reasonable  compensation 
for  the  carriage.  These  are  incidents  of  the  (iccupation  in  which 
they  al-e  authorized  to  engage."    (94  U.  S.,  180.) 

If  this  charge  is  more  than  is  reasonable  there  is  a  violation  of  the 
•contract,  and  the  suit  of  the  person  aggrieved  is  because  of  such  vio- 
lation. 

In  some  States  the  shipper  is  entitled  to  recover  double  or  triple 
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the  amount  ufthe  excess,  but  this  does  not  change  the  nature  of  the 
aedon. 

The  nearest  approach  to  an  authority  for  the  State's  contention  i.s 
a  case  in  which  the  shipper  sued  the  carrier,  and  is  reported  in  Rail- 
road V.  Jones,  149  III.,  361.    There  the  lirat  section  of  the  act  under 
consideration,  of  which  our  statute  is  a  substantial  copy,  was  attacked 
for  want  of  certainty  in  defining  the  act  of  extortion,  the  contf^n- 
tion  beinji:  that  the  determination  of  what  is  a  fair  and  reasonnble 
rate  must  depend  upon  a  variety  of  considerations,  such,  for  instance,, 
as  the  ehai'acter  of  the  freight,  the  necessity  of  dispatch,  the  cost  of 
cleaning  and  unloading  cars,  the  risk  of  liability  as  affected  by  the 
value  or  the  articles  carried,  the  volume  of  business,  the  amount  of 
car  room  required,  the  difficulty  of  the  service,  the  special  attention 
demanded,  etc. 

The  court  said  that^'the  difficulties  which  stand  in  the  way  of  de- 
termininy:  what  are  reasonable  rates  also  stand  in  the  way  of  embody- 
ing in  11  le^al  enactment  su(*h  an  exact  definition  as  is  insisted  upon. 
The  first  section  of  the  statute  is  merely  declaratory  of  a  well-known 
principle  of  the  common  law.  At  common  law  the  common  carrier 
was  obliged  to  receive  and  carry  all  goods  offered  for  transportation 
upon  receiving  a  reasonable  hire  (Messenger  v.  Penn.  II.  R.  Co.,  81 
N.  J.  L.,  407),  and  the  court  was  to  judge  of  the  re.isonableness 
of  the  freight  charges.  *  *  Undoubtedly  the  Legislature  has  the 
power  to  declare  what  is  a  reasonable  compensation,  or  to  fix  the  rea- 
sonafile  maximum  rates  of  charges  (Dow  v.  Bridleman,  12o  U.  S., 
680);  but  in  the  absence  of  statutory  retrulation  upon  the  subject 
the  ct)urts  must  decide  what  is  reasonable." 

As  we  have  seen,  the  action  was  one  by  a  shipper  against  the  car- 
rier, and  was  in  the  nature  of  a  suit  lor  daniHges  lor  a  breacli  of  the 
contract.  The  court,  however,  made  its  meaning  clear  by  references 
to  and  approving  its  former  construction  of  the  act  as  found  in  Rail- 
road, <&c.  v.  The  People,  77  III.,  448,  and  of  that  case  said:  "But  we 
held  in  Railroad  Co.,  &c.  v.  The  People,  that  the  first  section  of  this 
statute  should  be  construed  in  connection  with  the  eighth,  and  that 
the  latter  section,  by  providing  for  the  making  by  the  railroad  and 
warehouse  commissioners  of  a  schedule  of  reasonable  maxinmm 
rates  for  each  of  the  railroad  corporations  in  the  SUite,  furnished  a 
uniform  rule  for  the  guidance  of  the  railroad  companies.  In  that 
case  we  said:  *VVhen  that  is  done  there  will  be  a  standard  of  what  is 
fair  and  reasonable,  and  the  statute  can  be  conformed  to  and 
obeyed.'  " 

As  this  Illinois  section  appears  to  have  been  substantially  re- 
enacted  here  without,  however,  accompanying  it  with  the  provision 
for  a  standard,  we  quote  the  more  freely  from  the  Illinois  court 
construing  the  section. 

In  the  77  Illinois  case  the  court  said:  '*That  section,  by  itself,  makes 
the  offense  to  consist  in  taking  more  than  a  fair  and  reasonable  rate 
of  toll  and  compensation,  without  reference  to  any  standard  of  what 
is  fair  and  reasonable.  In  such  case,  it  may  be  seen,  different  per- 
sons would  have  diflferent  opinions  as  to  what  is  a  fair  and  reasona- 
ble rate.  Courts  and  juries,  too,  would  differ,  and  at  onetime  or 
place  a  defendant  might  be  convicted  and  fined  in  a  large  amount 
for  the  same  act,  which,  in  another  place  or  at  another  time,  would 
be  held  to  be  no  breach  of  the  law,  and  what  might  be  thought  a 
fair  and  reasonable  rate  on  one  road  might  be  considered  otherwise 
upon  another  road.  Theie  would  be  no  certainty  of  being  able  to  com- 
ply with  the  law.  A  railroad  corporation,,  with  purpose  of  con- 
forming to  the  law,  might  fix  its  rates  at  what  it  believed  to  be  rea- 
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sonable,  and  yet  be  subjected  to  the  heavy  penalties  here  prescribed* 
The  statute  furnishes  evidence  that  it  did  not  intend  to  leave  the 
railroad  in  this  state  of  uncertainty  and  danger  and  exposed  to  such 
seeming:  injustice.  *  *  *  The  eighth  section  provides  how  rea- 
sonable rates  shall  I^  ascertained;  what  they  shall  be;  that  the  rail- 
road and  warehouse  commissioners  should  make  for  each  of  the 
railroad  corporations  in  the  State  a  schedule  of  reasonable' maximum 
rates,  thus  furnishing  a  uniform  rule  for  the  guidance  of  the  rail- 
road compianies." 

These  authorities  and  the  argument  abundantly  supporting  them 
are  sufficielnt.  Other  objections  to  the  judgment  below  need  not  be 
discussed,  as  the  one  noted  is  fatal,  and  the  statute  can  not  be  en- 
forced as  a  penal  statute. 

It  may  be  observed  further,  however,  that  it  would  seem  singular 
if  such  a  statute,  even  if  in  all  respects  valid,  could  be  enforced 
against  a  carrier  whose  rates,  as  fixed  in  its  charter,  are  in  excess  of 
the  rates  alleged  to  be  excessive  in  the  indictment.  And  this,  not 
because  such  rates  are  secured  by  an  irrepealable  contract,  a  matter 
not  now  considered,  but  simply  because  they  at  least  remain  the 
legal  rates  until  changed  by  law. 

The  judgment  is  reversed,  with  directions  to  dismiss  the  indict- 
ment. 


Hale  v.  Grog  an. 
LFiled  ApHl  16,  1896.1 

1.  Accord  and  satisfaction — Id  a  salt  apon  a  prornidsory  note  an  answer 
filed  by  the  principal  in  ttie  note,  alleging  that  by  an  agreement  to  which 
the  surety  in  the  note  was  a  party  the  plaintiff  had  a>;reed  to  apply  to  the 
payment  of  the  note  sued  on  a  certain  amoant  which  he  owed  the  surety 
and  to  release  the  principals  and  look  alone  to  the  surety,  did  not  state  n 
good  defense,  no  consideration  for  the  release  of  the  principal  being  alleged, 
and  the  facts  stated  not  being  snfBsieat  to  constitute  an  accord  and  satis- 
faction. 

2.  Sirne — To  constitute  a  good  plea  of  accord  and  satisfaction  the  delivery 
or  performance  of  what  is  agreed  upon  must  be  averred. 

3.  Issues  —  Pleadings — It  is  the  duty  of  the  court,  upon  or  without  motion, 
to  compel  the  parties  to  form  a  material  issue  in  the  action,  and  to  cause  all 
redundant  or  irrelevant  matter  to  be  stricken  from  tho  pleadings;  therefore, 
the  court  should  in  this  ca^e  have  stricken  from  the  pleadings  all  allegations 
relating;  to  tho  state  of  the  accounts  between  the  plaintiff  and  the  surety  in 
the  note  sned  on,  the  surety  not  being  a  party. 

4.  Provisional  remedies — It  is  the  better  practice  to  set  up  and  controvert 
the  grounds  for  provisional  remedies  in  separate  affidavits,  and  not  in  the 
pleadinfi^s;  and  as  the  grounds  for  the  order  of  arrest  in  this  case  were  stilted 
in  a  separate  affidavit  filed  by  pUiutiff  at  the  commencement  of  the  action 
it  would  have  been  proper  for  thn  court  to  require  the  defendant,  if  he  desired 
to  controvert  them,  to  do  so  by  separate  affidavit  instead  of  b>  his  answer. 

Fenton  Sims  for  appellant. 

W.  M.  Reed  and  W.  M.  Smith  for  appellee. 

Appeal  from  Calloway  (circuit  Court. 

Opinion  of  the  court  by  Judge  Landes. 

The  action  in  the  court  below  was  upon  two  promissory  notes,  one 
of  them  executed  by  the  appellee  alone,  and  the  other  by  him  and 
James  A.  Grogan,  his  surety.  Both  notes  were  executed  to  the  mer- 
cantile firm  of  Hale,  Head  <&  Co.,  of  which  firm  the  appellant  was  a 
member.    The  partnership  having  been  dissolved,  the  assets  of  the 
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firm  were  divided  amonK  the  individual  members,  and  iri  this  way 
the  appellant  became  the  sole  owner  of  these  notes.  James  A,  Gro- 
gan,  the  surety  on  one  of  the  notes,  was  joined  with  the  appellee  as 
defendant  in  the  action,  but,  before  the  answer  was  filed,  on  motion 
of  the  plaintiff,  the  action  as  to  him  was  dismissed  without  preju- 
dice. 

At  the  commencement  of  the  action  an  affidavit  of  the  plaintiff 
was  filed  in  the  clerk's  office,  conforming  substantially  with  section 
157  of  the  Civil  Code,  and  the  plaintiff,  having  caused  bond  to  be 
executed,  as  required  in  such  c^ses,  sued  out  an  order  of  arrest, 
which  was  issued  by  th**  cleric,  and  under  which  theappeliei*  was 
arrested,  who,  in  due  course  of  procedure,  was  bailed  and  released 
from  custody. 

In  his  answer  the  appellee  set  up  in  detail  a  nutrtber  of  debts  or 
elaims  which  he  averred  were  due  and  owinj?  by  the  appellant  to 
James  A.  Grojran,  the  surety  on  one  of  the  notes  sued  on,  and  sev- 
eral debts  which  he  allejjed  the  latter  owed  the  appellant,  and,  with- 
out statin?  that  there  had  been  a  settlen»ent  of  accounts  between  the 
appellant  and  Jajn^'S  A.  Grogan,  or  that  there  was  an  ascertained 
balance  due  from  the  former  to  the  latter,  alleged,  by  way  of  delense 
to  the  action,  that  **it  was  ajjreed  between  sai<l  parties,  N.  T.  HHle. 
J.  A.  Grogan  and  H.  W.  Grojjan,  that  said  Hale  was  to  apply  the 
amount  due  J.  A.  Grogan,  as  shown,  to  the  payment  of  these  two 
notes  herein  sued  on,  and  was  to  and  did  then  release  said  H.  W.' 
Grogan  from  the  payment  ot  waid  notes  or  any  part  of  them,  and  to 
Jook  alone  to  J.  A.  Grogan  for  the  payment  of  same,  and  that  all 
parties  mentioned  then  a>freed  to  said  arrangement,  and  said  defend- 
ant was  released  therefrom." 

These  allegations  were  specifically  denied  in  the  reply,  and  thus 
the  only  issue  or  attempted  i^'sue,  on  the  merits  of  the  case,  was 
made  up.  But  the  aopellee,  without  filing  a  separate  affidavit  con- 
troverting the  grounas  for  the  order  of  arrest,  that  were  set  up  in  the 
separate  affidavit  of  appellant,  controverted  them  in  his  answer,  to 
which  the  appellant  likewise  replied.  Appellant  also,  in  his  reply, 
controverted  the  statements  of  the  answer  by  which  ap{.>ellee  en- 
deavors to  show  the  state  of  accounts  between  the  appellant  and 
James  A.  Grogan.  And  the  record  shows  the  remarkable  fact  that 
the  only  issues  that  were  submitted  to  the  jury  were  as  to  the  state 
of  accounts  between  the  appellant  and  James  A.  Grogan,  who  was 
not  a  party  to  the  ar*tion,  while  the  jury  was  precludeii  by  the  in- 
structions of  the  court,  against  the  objections  of  appellant's  counsel, 
from  considering  or  passing  upon  any  question  concerning  the 
alleged  agreement  that  the  appellant  should  look  alone  to  James  A. 
Grogan  f«>r  the  payment  of  the  notes  sued  on  and  to  release  the 
appellee  from  all  obligation  to  pay  them.  And  the  jury  were  re- 
quired by  the  court  to  respond,  by  special  verdict,  to  certain  ques- 
tions growing  out  of  the  alleged  transactions  l)etween  the  appellant 
and  James  A.  Grogan,  upon  which  special  findings  of  the  jury  the 
court  proceeded  to  settle  their  accounts,  and  having,  in  this  way, 
ascertained  that  the  appellant  was  indebted  to  James  A.  Grogan  in 
a  balance  of  $84.92,  adjudged  the  notes  sued  on  Ut  have  been  fully 
paid  ofT  and  satisticKi,  and  dismissed  the  petition  absolutely,  and 
vacated  the  order  of  arrcHt.  Exceptions  were  duly  taken  in  behalf 
of  the  appellant  to  these  proceedings,  and,  a  motion  for  a  new  trial 
having  oeen  made  and  overruled,  this  appeal  was  prayed  and 
^rant^. 

Without  enumerating  or  attempting  to  go  into  the  details  of  the 
grounds  for  a  new  trial,  the  statement  of  the  case  thus  far  suffices  to 
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show  that  the  Judgment  of  the  lower  court  can  not  be  sustained.    It 
is  manifest  that  no  material  issue  was  formed  bv  the  pleadinjrs  eon- 
eeriiinjr  the  causes,  of  action  set  up  in  the  petition,  and  upon  the 
pleadingrs  as  they  were,  the  appellant  was  entitled  to  a  judgment  for 
the  debts  sued  on.    The  plea  ot  release  was  insufficient  because  there- 
was  no  statement  of  facts  showinif  any  consideration  for  the  alleged 
agreement  to  release  or  showing  an  actual  release  of  the  appellee 
from  all  obligation  to  pay  the  notes,  which  were  retained  by  the 
appellant,  andwere  neither  demanded  by  appellee  nor  surrendered 
to  him  after  the  alleged  agreement  was  made.    The  facts  stated  in 
the  answer,  although  evidently  so  intended,  were  not  sufficient  as  a 
plea  of  accord  and  satisfaction.    It  was  not  sufficient  to  allege  that 
the  parties  had  agreed  upon  the  terms  of  settlement  or  satisfaction 
of  the  debts'  sue'd  on.    It  ought  also  to  have  been  distinctly  alleged 
that  the  agreement  was  executed  and  the  satisfaction  made  or  per- 
formed in  compliance  with  the  agreement.    In  other  words,  in  order 
to  make  such  a  plea  good,  the  accord  as  well  as  the  satisfaction,  or 
the  delivery  or  performance  of  what  is  so  agreed  upon,  must  be 
averred.    (Payne  v.  Barnett,  2  Mar.,  314;  Am.  &  Eng.  Enc.  of  Law^ 
2d  edition,  volume  1,  page  420;  Enc.  of  Pleading  and  Practice,  vol- 
ume 1,  page  73;  McKean  v.  Read,  12  Am.  Dec,  13;  Haggin  v.  Wil- 
liamson, 5  Mon.,  13;  Peace  v.  Stewart,  4  J.  J.  Mar.,  449.) 

In  addition  to  the  foregoing  objections  to  the  answer,  which  are 
fatal  to  the  defense  attempted  to  be  made,  the  court  ought  not  to 
have  permitted  the  pleadings  to  be  encumbered  with  statements 
and  counter-statements  about  the  matters  of  account  between  the 
appellant  and  James  A.  Grogan,  who  was  not  a  party  to  the  record* 
These  matters,  in  detail  or  in  the  aggregate,  were  not  relevant  to  the 
merits  of  the  appellant's  demands  against  the  appellee,  and  could 
not  properly  be  litigated  in  the  action.  It  was  the  duty  of  the  court, 
upon  or  without  motion,  to  compel  the  parties-  to  form  a  material 
issue  in  the  action,  and  to  cause  all  redundant  or  irrelevant  matters 
to  be  stricken  froni  the  pleadings,  in  order  that  there  should  be  no 
confusion  in  regard  to  the  true  issues  between  the  parties.  (Civil 
Code,  sections  114,  121.)  And  while  we  do  not  now  hold  that 
grounds  for  provisional  remedies  may  not  be  set  up  and  controverted 
in  the  pleildings,  we  do  not  regard  it  as  being  the  better  practice  so 
to  do;  and,  in  this  case,  the  grounds  for  the  order  of  arrest  having 
been  stated  in  a  separate  affidavit  of  the  plaintiff,  tiled  at  the  com- 
mencement of  the  action,  it  would  have  been  proper  for  the  court  to 
require  the  defendant  to  controvert  them,  if  he  desired  so  to  do,  by 
separate  affidavit,  instead  of  allowing  the  issues  upon  them  to  be 
made  up  in  the  pleadings.  Such  a  course  of  procedure  is  evidently 
contemplated  by  the  Civil  Code,  which  provides  (section  153)  that 
the  clerk  of  the  court  shall  issue  an  order  for  the  arrest  of  the  defend- 
ant, either  at  the  commencement  of  the  action  or  at  any  time  before 
judgment,  **if  an  affidavit  of  the  plaintiff  be  filed  in  his  office  show- 
ing" the  grounds  for  the  order.  And,  by  section  178,  it  is  provided 
that  the  motion  to  vacate  an  order  of  arr.est  in  civil  actions,  or  to- 
reduce  the  amount  of  bail  therein,  may  be  supported  or  opposed  by 
affidavit  or  other  evidence,  anfl  the  questions  arising  thereon  are  for 
the  court  and  not  the  jury  to  decide.  It  is  the  manifest  object  and 
purpose  of  the  Code  to  exclude  from  pleadings  all  redundant  matter 
or  matter  that  is  not  relevant  to  the  issues  upon  the  merits  of  the 
cause  of  action  or  of  the  defense. 

For  the  reasons  indicated,  the  judgment  of  the  lower  court  is  re- 
versed and  the  cause  remanded,  with  directions  to  grant  the  appel- 
lant a  new  trial  and  to  proceed  consistently  with  this  opinion. 
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Lindsay  v.  Commonwealth. 
(Filed  April  15,  1896.) 

1.  Sa/d  of  liquor  by  drui^gtst — Evidence — A  lioense  to  sell  liqaor  i«  not  neces- 
sary in  order  to  naihorize  oue  wtio  is  both  a  physioiau  Hod  dra((gist  to  pre- 
scribe and  bell  liqnor  as  a  medicine.  Nor  is  a  written  prescription  necessary. 
Therefore,  upon  the  trinl  of  appellant  for  the  aflense  of  tselliug  Uquor  with- 
out a  license,  the  court  erred  in  exoiading  testimony  tending  to  show  that 
as  a  physician  and  drugeist  he  had  prescribed  and  sold  the  liquor  in  ques- 
tion RB  a  medicine. 

2.  Same — License — A  druggist  need  not  haye  a  license  to  sell  liqnor  in  order 
to  authorize  him  to  fill  the  prescription  of  a  physician  or  his  own  prescrip- 
tion in  which  whisky  is  combined  with  other  ingredients,  provided  he  acts 
in  good  faith. 

3.  Same — The  fact  that  oue  has  had  a  license  to  sell  liquor  which  he  has  for- 
feited does  not  deprive  him  of  the  right  of  subsequently  carrying  on  the 
business  of  a  druggist  and  selling  liquor  as  such  for  medical  purposes  in  ac- 
cordance with  the  law. 

Chas.  W.  Wood  and  Hanson  Kennedy  for  appellant. 

W.  S.  Taylor  for  appellee. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  defendant,  Lindsay,  held  a  license  as  a  retail  liquor  dealer. 
He  was  convicted  of  the  offense  of  suffering  gaming  on  his  premises, 
and  his  license  adjudged  forfeited. 

The  indictment  in  this  case  charges  him  with  selling  liquors,  sub- 
sequent to  the  judgment  forfeiting  his  license,  to  one  Geo.  Ocker- 
man  b^^  the  pint  and  half  pint  without  u  license.  On  the  trial  of 
the  ease  the  court  excluded  from  the  jury  that  part  of  the  testimony 
q\  Ockerman  tending  to  prove  -that  Lindsay  had  been  his  family 
physician  for  twenty-five  years;  that  he  applied  to  him  for  medicine 
to  relieve  his  wife  from  a  severe  pain  in  the  stomach  and  bowels. 
The  court  also  refused  to  allow  the  defendant  to  prove  that  he  was 
a  regular  pra<!ticing  physician,  and  had  been  for  many  years;  that 
he  was  a  druggist  in  good  faith;  that  he  had  been  Ockerman's  family 
physician  for  many  years;  that  he  had  often  examined  and  prescribed 
for  his  wife;  that  Ockerman  applied  for  a  prescription  for  his  wife 
to  relieve  her  from  a  severe  pain  in  the  bowels  and  stomach,  and 
that  the  prescription  on  that  occasion  was  two  ounces  of  syrup  of 
gingrer  and  fourteen  ounces  of  whisky,  and  mixed  the  same  together 
as  a  medicine  and  gave  the  same  to  Ockerman  for  his  wife. 

The  court  erred  in  excluding  the  testimony  of  Ockerman  men- 
tioned, and  in  not  allowing  Lindsay  to  prove  the  facts  above  indi- 
cated. 

It  was  held  in  Commonwealth  v.  Hawkins,  17  Ky.  Law  Bpp., 
744,  that  ''by  the  provisions  of  section  4205,  Kentucky  Statutes,  a 
dmi^gist,  in  his  business  as  such,  may  sell  4n  quantities  less  than  a 
quart,  for  medicinal  purposes  only,  on  the  prescription  of  a  regular 
practicing  physician,'  and  this  he  may  do,  in  our  opinion,  without  a 
license  ana  free  from  any  requirements  or  provisions  of  section 
4203." 

The  same  interpretation  of  the  statute  was  given  in  Commonwealth 
V.  Fowler,  17  Ky.  Law  Rep.,  12U9.    In  that  case  it  was  said:  **Be- 
sides,  the  druggest  can  compound  his  medicines  and  fill  the  prescrip- 
tion of  the  physician,  or  his  own  prescription,  when  whisky  is  only- 
vol.  18 — 4 
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one  of  the  ingredients,  without  a  license,  and  in  so  doing  violates  no 
law  unless  in  filling  such  prescription  he  is  evading  the  law  by  de- 
ception or  fraud  in  selling  whisky  under  a  ISctitious  prescription.'' 

The  fact  that  Lindsay  once  held  a  license  as  a  retail  liquor  dealer 
did  not  deprive  him  of  the  right  of  subsequently  carrying  on  the 
business  of  drug{>ist  and  to  sell  liquor  as  a  druggist  for  medicinal  pur- 
|K)8es  in  accordance  with  the  law. 

A  druggist  who  is  a  regular  practicing  physician  need  not  make 
out  for  hifuself  a  prescription,  prescribed  and  filled  by  him  as  such 
physician  and  druggist  for  others,  and  preserve  them  as  a  protection 
from  prosecution.  (Commonwealth  v.  Matthews,  3  Ky.  Law  Rep., 
478;  Boyd  v.  Commonwealth,  manuscript  opinion,  January  10, 
1879. 

If  the  defendant,  in  good  faith,  as  a  physician  and  druggist,  pre- 
acribed  and  sold  the  liquor  to  Ockeraian  for  his  wife  he  did  not  vio- 
late the  law. 

Wherefore,  the  judgment  is  reversed,  with  directions  to  grant  the 
defendant  a  new  trial  and  for  further  proceedings  consistent  with 
this  opinion. 


Commonwealth  v.  Drain,  &c, 
{Filed  April  15,  1896.:) 

1,  Special  legislation — Catching  fish  with  a  seine — A  statate  which  applies  to 
the  whole  iState  ic^  not  special  le^^islation  merely  because  it  provides  that  the 
fines  imposed  for  a  violation' of  the  .statute  phall  be  disposed  of  in  a  way 
different  from  that  in  which  fines  imposed  for  other  offenses  are  disposed 
of  ;  or  because  it  confers  npon  the  circuit  courts  exclusive  jurisdiction  to 
try  and  punish  offenses  under  the  statute  when  justices  of  the  peace  have 
concurrent  jurisdiction  to  try    other  offenses  punished  in   the  same  way. 

Section  1899  of  the  Kentucky  Statutes  and  succeeding  sections  provid- 
ing for  the  punishment  of  the  offense  of  catching;  fish  with  a  seine  and  for 
the  disposition  of  tines  imposed  thereunder  do  not  violate  the  provision  of 
the  Constitution  prohibiting  special  legislation  for  the  protection  of  game 
and  fish. 

2.  Validity  of  statute — A  statute  providing  that  a  part  of  the  fine  imposed 
for  a  violation  thereof  shall  go  to  the  civil  officer  securing  the  apprehension 
and  conviction  of  the  offender  is  valid. 

3  Indictment— Judicial  notice—IYiG  court  judicially  knows  that  Orayson 
county  is  an  interior  county,  and,  therefore,  an  indictment  for  catching 
fish  with  a  seine  in  a  stream  in  that  county  need  not  allege  that  the  stream 
is  not  one  *^forming  the  boundary,  line  between  this  and  other  States,*'  even 
if  it  be  necessary  in  any  case  to  negative  that  exception  to  the  statntCt  which 
is  quite  doubtful. 

W.  S.  Taylor  for  appellant. 
J.  S.  Wortham  for  appellees. 
Appeal  from  Grayson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazel rigg. 

The  indictment  charges  the  appellants  with  unlawfully  catching 
ilsh  by  means  of  a  seine  in  Rougrn  Creek,  a  running  stream  in  Gray- 
son county,  and  a  demurrer  having  been  sustained  thereto  the  State 
has  appealed. 

The  provisions  of  the  statute  involved  are  as  follows: 
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"Section  1899.  That  it  shall  be  unlawful  for  any  person  or  persoas  to 
-catch  or  destroy  fish  in  any  of  the  running  waters,  lakes  or  ponds, 
other  than  private  ponds,  of  this  State,  by  means  of  a  seine,  net, 
other  than  a  dip-net,  drag  or  trap,  except  streams  forming  the  bound- 
ary line  between  this  and  other  States.  Any  one  thus  offending 
shall,  on  conviction,  be  fined  in  a  sum  not  less  than  $25  nor  more 
than  $50  for  each  offense,  and  cost  of  prosecution." 

By  succeeding  sections  sixty  per  centum  of  the  fines  imposed  under 
this  law  is  to  be  paid  into  the  county  treasury  where  the  offense  is 
•committed,  and  forty  per  centum  is  to  go  to  the  civil  officer' secur- 
ing the  apprehension  and  conviction  of  the  offender,  and  the  circuit 
courts  of  the  respective  counties  are  given  exclusive  jurisdiction  to 
indict  and  punish. 

It  is  said  that  the  ground  on  which  the  demurrer  was  sustained  Is 
that  the  provisions  respecting  the  disposition  of  fines  and  conferring 
exclusive  jurisdiction  on  circuit  courts  render  the  law  obnoxious  as 
special  legislation,  and  this  is  expressly  prohibited  by  the  Constitu- 
tion. That  instrument  does  prohibit  special  legislation  providing 
for  the  protection  of  game  and  fish,  but  manifestly  this  was  to  remedy 
the  common  evil  then  prevalent  of  having  laws  on  this  subject  in 
force  in  some  localities  and  not  in  others.  ^Ve  think  the  statute  a 
general  one,  and  in  no  sense  special  or  local  within  the  meaning  of 
the  prohibitory  clause  of  the  Constitution.  No  authority  is  cited  for 
the  position  assumed  by  counsel,  but  it  is  argued  that  a  law  offering 
a  reward  for  informers  is  an  encouragement  to  the  spy,  etc.  If  this 
is  true  it  Is  a  matter  for  the  consideration  of  the  legislative  depart- 
ment alone.  The  courts  can  only  construe  the  statute,  and  can  not 
Judge  of  its  wisdom. 

It  is  lurther  suggested  that  it  is  not  alleged  in  the  indictment  that 
the  stream  in  which  the  fish  were  caue:ht  was  not  one  **forming  the 
boundary  line  between  this  and  other  States."  As  Grayson  is  an 
interior  county,  however  a  fact  Judicially  known,  it  can  not  well 
have  any  stream  within  its  limits  forming  such  a  boundary  line; 
and,  besides,  it  is  quite  doubtful  if  the  exception  be  not  a  matter  of 
defense  merely. 

The  demurrer  ought  to  have  been  overruled,  and  the  judgment  is 
jreversed  for  pro^'eedings  consistent  with  this  opinion. 


Wilson  v.  Commonwealth. 
LFiled  ApHl  15,  1896.) 

1.  Bail — The  bail  of  a  defendant  who  has  been  committed  to  jail  by  an 
^examiniDg  conrt  having  at  the  next  term  of  the  ooart  havinji^  jarisdiction  to 
try  the  offense  been  fixed  by  that  ooort,  the  clerk  of  the  ooart  may  take  the 
bail  bond  at  any  time  after  that  term,  whether  it  be  daring  the  vacation  or 
doring  the  snbseqoent  term  of  the  ooart. 

2.  Proceeding  upon  forfeited  bail  bond — The  proceedings  apon  a  forfeited 
bail  bond  sabseqaeut  to  the  service  of  saramons  are  the  same  as  in  an  ordi- 
nary civil  action. 

3.  Leave  to  amend  pleadings — The  conrt  upon  snstaining  a  demurrer  to  a 
pleading  is  not  required  to  give  leave  to  amend  anless  snch  leave  is  asked. 

Little  <Sb  Little  for  appellant. 
W.  J.  Hendrick  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
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Opinion  of  the  court  by  Jud|?e  Paynter. 

This  proceeding  is  to  recover  of  the  appellant,  Wilson,  $300  on  » 
bail  bond  which  was  forfeited. 

The  record,  as  construed,  shows  that  the  court  made  an  order  al- 
lowing Wm,  Wilson  to  jjive  bond  in  the  sum  of  S3(H)  for  his  appearance 
in  the  Daviess  Circuit  Court  to  answer  an  indictment  chan^in't;  him 
with  horse-slealing.  The  clerk  of  the  court  accepted  the  bond  with 
appellant  as  surety  in  the  sum  of  $300.  Counsel  for  appellant  is  in 
error  in  assuming  the  order  of  the  court  allowed  the  clerk  to  accept 
a  bond  only  for  $250.  On  a  return  of  the  indictment  the  court  fixed 
the  bail  at  $250.  Subsequently  the  accused  appeared  in  court.  The 
Commonwealth's  attorney  entered  a  motion  that  the  t>ail  be  fixed 
at  $500.    On  consideration  of  that  motion  the  court  fixed  it  at  $300. 

Section  08,  Criminal  Code,  is  as  follows:  **The  defendant,  after 
commitment,  and  before  the  commencement  of  the  next  term  of  the 
court  having  jurisdiction  to  try  the  ofi*ense,  may  be  admitted  to  bail 
in  the  sum  fixed  by  the  committing  magistrate,  by  such  commit- 
ting magistrate  or  by  the  judge  of  the  county  court;  but  after  the 
commencement  of  the  term  of  the  court  can  only  be  admitted  to  bail 
by  the  court  or  judge  thereof.  After  the  term,  if  the  amount  of  the 
bail  has  been  fixed,  the  bail  may  be  taken  by  the  clerk  of  the  court 
in  which  the  defendant  is  held  to  appear." 

The  bond  in  question  was  not  taken  after  the  commencement  of 
the  term  and  during  its  continuance,  but  the  court  fixed  the  baik 
This  was  done  at  the  August  term,  1894.  After  the  term,  the  amount 
of  bail  being  fixed,  the  bond  was  taken  by  the  clerk  of  the  court.  It 
appears  that  this  was  dope  during  the  following  Nouemt>er  term  of 
the  court.  After  the  term  of  the  circuit  court  wherein  the  bail  hasbee» 
fixed  the  Criminal  Code  confers  authority  upcm  the  clerk  of  the  circuit 
court  to  take  the  bail.  We  think  this  authority  continues  to  and 
during  subsequent  terras  of  the  court.  The  Code  provides  that  the 
committing  magistrate  or  the  judge  of  the  court  shall  admit  the  de- 
fendant to  bail  before  the  commencement  of  the  next  term  of  the 
court  having  jurisdiction  to  try  the  off'ense.  Then  it  provides  that 
after  the  commencement  of  such  term  of  the  court  the  court  or  judge 
thereof  can  only  admit  the  defendnnt  to  bail.  If  bail  be  fixed  and 
not  given  during  that  term  then  "after  the  term'^  the  clerk  can  take 
the  bail,  and  the  language  does  not  place  any  limitation  as  to  the 
time  in  which  the  clerk  is  authorized  to  take  the  bond  for  the  amount 
fixed  by  the  court. 

While  the  court  allows  the  order  fixing  bail  to  remain  the  clerk 
can  take  the  bond. 

Section  94,  Criminal  Code,  provides  that  upon  the  forfeiture  of  a 
bail  bond  the  court  shall  order  summons  to  be  issued  against  the  tmil^ 
and  that  "no  pleadings  shall  be  required  on  the  part  of  the  Common- 
wealth, but  the  summons  shall  be  served,  and  ail  subsequent  pro- 
ceedings shall  be  the  same  as  in  an  ordinary  civil  action." 

The  appellant  filed  an  answer,  and  to  which  the  Commonwealth 
demurred.  The  court  sustained  a  demurrer,  and,  as  appears  from  the 
record,  thereupon  rendered  judgment  on  the  bail  bona  for  the  amount 
thereof.  The  record  does  not  show  the  court  granted  or  refused  leave' 
to  amend,  neither  does  it  show  that  the  appellant  asked  leave  te 
amend  or  offered  an  amendment. 

Section  94,  Civil  Code,  provide*:  *'If  the  court  sustain  the  demurrer 
the  party  may  amend  the  pleading  with  leave  of  court." 

It  does  not  require  the  Court  to  offer  the  party  to  whose  pleading 
the  demurrer  was  sustained  leave  to  amend.    On  the  contrary  the 
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language  implies  that  the  party  shall  ask  the  court  for  such  privi- 
4^e.    Not  having  asked  for  leave  to  amend,  nor  having  offered  an 
amendment  containing  a  good  defense,  certainly  the  -appellant  can 
2iot  complain  because  the  court  rendered  Judgment  against  him. 
Wherefore,  the  judgment  is  affirmed. 


Pbewitt,  &c.  v.  Graves. 

(^Filed  April  16,  1896— A'o^  to  be  reported.) 

Adverse  use  of  possivay-^ln  this  action  to  enjoin  the  defendants  from  clos- 
ing a  paesway  through  their  land  from  a  farm  owned  by  plaintiff,  the  plain- 
tiff basing  his  claim  upon  an  alleged  adverse  use  of  the  passway  for  more 
"than  fifteen  ytars,  as  the  evidence  shows  that  the  ase  of  the  passway  by 
plaintiff  was  permiesive  merely,  the  plaintiff  hns  not  established  his  right  to 
•the  relief  sought. 

J.  M.  Benton  and  W.  H.  Holt  for  appellants. 
Breckinridge  &  Shelby  for  appellee. 
Appeal  from  Clark  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

m 

This  action  was  instituted  by  the  appellee  against  the  appellants  to 
•enjoin  them  from  closing  or  obstructing  a  passway  through  their  land 
from  a  farm  owned  by  appellee. 

It  is  claimed  in  the  petition  that  appellee  and  those  under  whom 
she  claimed  had  for  more  than  thirty  years  continuously  held, 
<;laimed  and  held  adversely  the  passway  described,  and  had  so  held 
it  adversely  to  all  the  world,  and  especially  to  those  owning  said 
land. 

Appellee  also  alleged  in  substance  that  the  said  passway  is  the 
only  outlet  from  appellee's  (Carter),  farm  to  the  Winchester  and 
Lexington  turnpike  road.  Appellants'  demurrer  to  the  [letition  hav- 
•ing  been  overruled,  they  answered  and  denied  all  the  averments  of 
the  petition  touching  the  holding  and  using  of  the  passway,  as  well 
■as  the  right  to  so  use  it. 

Upon  final  hearing  the  court  adjudged  that  appellee  was  entitled 
to  the  passway  claimed,  and  adjudged  that  appellants  be  perpetually 
■enjoined  from  in  any  way  obstructing  the  passway  or  interfering  with 
plaintiff's  richt  to  the  free  and  undisturbed  use  of  the  same,  and 
from  that  judgment  this  appeal  is  prosecuted. 

Appellee's  contention  is  that  the  proof  of  long  continued  use  of  the 
passway  by  persons  residing  on  the  Carter  place  creates  in  law  a  pre- 
sumption that  the  use  was  adverse  and  a  matter  of  right,  and  that 
the  testimony  sustains  her  claim. 

Appellant's  contention  is,  flrst,  that  their  demurrer  to  the  petition 
should  have  been  sustained;  and,  further,  that  even  if  the  length  of 
time  the  passway  was  used  does  create  a  presumption  that  the  use 
-was  adverse,  yet  that  presumption  is  overcome  by  the  testimony 
introduced  by  appellants. 

We  deem  it  unnece>sary  to  pa&s  upon  the  sufficiency  of  the  peti- 
tion.   It  may  be  conceded  that  persons  living  on  the  Carter  place 
<appellee  never  did  reside  upon  it)  and  others  used  a  passway  through 
the  Prewitt  land  fc/r  many  years.  But  we  think  that  the  testimony 
of  those  in  a  condition  to'  know  the  facts  dearly  shows  that  the  use 
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was  onlv  by  the  permission  of  appellants  an<]  tliose  under  whomr 
they  iioid  title.  There  is  no  proof  of  a  sale  of  the  right  of  way  nor 
of  its  formal  dedication  to  public  use.  It  is  in  proof  that  Carter,  the- 
former  owner  of  the  land,  did  not  claim  the  passway  as  matter  of 
night.  When  the  Carter  place  was  sold  to  appellee  no  right  of 
papsway  was  sold  with  it.  Persons  who  lived  on  the  Carter  farm  to 
within  much  less  than  fifteen  years  before  the  institution  of  this 
suit  recognized  the  fact  to  be  that  the  use  of  the  pa>sway  was  only 
permissive  and  subject  to  revocation  by  the  owners  of  the  Prewitt 
land. 

Taking  all  the  proof  together  it  seems  clear  to  us  that  appellee  had 
not  held  or  used  the  passway  adversely  for  as  much  ^s  fifteen  years^ 
before  the  institution  of  this  suit. 

The  Judgment  appealed  from  Is,  therefore,  reversed,  and  cause  re- 
mande<],  with  directions  to  dissolve  the  iqjunction  and  to  dismiss* 
plaintiff's  petition. 


Chesapeake  &  Ohio  Ry.  Co.  v.  Commonwealth. 
{Filed  April  21,  1896— iVb^  to  be  reported.) 

Intersecting  railroads — Failure  to  stop  trains  before  reaching  crossing — The  stat- 
Die  which  requires  that  ^'whenever  vailroada  cross  each  other  in  this  State 
the  trains  shall  be  brought  to  a  foil  stop  at  least  fifty  feet  before  i^ettiug  to- 
the  crossing-'  applies  as  well  where  the  trains  on  both  roads  are  operated  by 
the  same  company  as  where  they  are  operated  by  different  companies, 

* 

Wadsworth  &  Cochran  for  appellant. 
W.  S.  Taylor  for  appellee. 
Appeal  from  Boyd  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  intlictment  is  under  a  statute  which  reads  as  follows:  *'That 
whenever  milroad-s  cross  each  other  in  this  State  the  trains  shall  be 
brought  to  a  full  stop  at  least  tilty  feet  before  getting  to  the  cross- 
ing: Provided^  however^  that  the  provision  of  this  act  shall  not  be- 
applicable  where  the  crossings  of  such  roads  are  regulated  hy  derail- 
ing switches  or  other  safety  appliances  which  prevent  collisions  at 
crossings  nor  when  a  flagman  or  watchman  is  stationed  at  such  cross- 
ings and  signals  that  the  trains  niay  cross  in  safety.*' 

On  a  former  appeal  of  this  case  this  court  held  the  indictment  was- 
good. 

TheElizabethtown,  Lexinsrton  &  Big  Sandy  Railroad  Co.  owns  a 
line  of  railway  running  east  and  west  through  Catlettshurg,  Ky.  The 
.  Ohio  &  Big  Sandy  Railroa(i  Co.  also  owns  a  line  of  railway  running 
east  and  west  through  the  same  town.  These  roads  are  leased  by  the- 
Chesapeake  &  Ohio  Railway  (^.,  which  operates  freight  and  passen- 
ger trains  on  both  lines  of  railroad,  and  at  a  point  about  fifty  yards 
west  of  the  freight  and  passenger  station  in  Catlettshurg  the  twa* 
lines  of  railroad  track  intersect  and  cross  each  other.  There  is  no 
derailing  switch  or  other  safety  appliance  to  prevent  a  collision  at 
the  crossing,  nor  is  there  a  flagman  or  watchman  stationed  at  the 
crossing  or  signals  that  the  trains  may  cross  in  safety.  The  defend- 
ant failed  to  bring  its  east-bound  passenger  and  freight  trains  oper- 
ated by  it  on  and  over  the  railroad  tracks  to  a  full  stop  at  a  point 
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at  Jeast  fifty  feet  before  getting  to  point  of  intersection  and  erossingr 
of  the  tracks. 

It  is  contended  there  was  no  violation  of  the  statute  because  the 
Chesapeake  A  Ohio  Bailway  Co.,  as  lessee  of  both  roads,  operated  all 
the  trains  which  were  run  on  them.  Ah  a  matter  of  fact  no  trains 
are  operated  by  the  Eliza bethtown,  Lexj/igton  &  Bi(r  Sandy  Bailroad 
Co.  or  the  Qhio  &  Big:  Sandy  Bailroad  Co.  over  their  respective 
track.'*.  They  are  exclusively  used  by  the  Chesapeake  &  Ohio  Bail- 
way  Co. 

The  statute  was  intended,  in  so  far  as  ipssible,  to  prevent  collisions 
at  points  where  railroads  cross  each  other.  It  is  a  fact  that  the  rail* 
roads  cross  each  other  in  Catlett^burp.  Trains  are  operated  by  de- 
fendant over  each  of  such  railroad  tracks  and  pass  over  the  crossing 
in  question. 

while  we  recognize  the  danger  of  collision  is  greatly  lessened  by 
the  defendant  operating  the  trains  which  pa&s  on  the  crossing,  yet 
this  does  not  alter  the  fact  that  trains  which  pa^  on  the  Ohio  &  Big 
Sandy  Bailroad  Co.  track  and  those  which  pass  over  the  Elizabeth- 
town,  Lexington  &  Big  Sandy  Bailroad  Co.  track  pass  over  the  cross- 
ing, and  a  collision  is  possible  unless  safety  is  secured  by  the  ob- 
servance of  the  provision  of  the  ^statute.  • 

The  Judgment  is  affirmed. 


Hill  v.  Budd,  Ac. 
Shircliff  v.  Budd,  agent,  Ac. 
{rUed  April  21,  1896.) 

1.  Landlord  ami  tenant  —y^h&u  a  lease  of  a  storehoase  was  exeonted  by  an 
agent  for  hasband  and  wife  and  their  children,  who  owned  the  property 
jointly,  the  fact  that  the  hoRband,  in  order  to  indace  the  lessee  to  rent  th& 
property,  a^i^reed  to  pnrchase  groceries  from  him  to  a  certain  amonnt  can 
not  affect  the  wife  and  children,  and.  therefore,  his  failure  to  comply  with 
that  agreement  does  not  authorize  a  cancellation  of  the  lease. 

2.  Sittne—fii^ht  of  tenant  io  subict — Under  a  lease  which  provides  that  the 
lesseee  shall  not  "ander-lease"  the  property  without  the  written  consent  of 
the  lessor,  the  lessee  has  no  rij^^ht  to  complain  if  the  lessor  withholds  such 
consent. 

8.  Same — Liaidlity  of  surety  of  tenant  --The  fact  that  the  lessor  asserted  that 
the  lessee  had  uo  ri^ht  to  assign  the  lea^e  or  sublet  the  premises  without  his 
written  consent  would  not  release  the  lessee's  surety  from  liability  on  the 
contract,  even  thuu^^h  the  lessor's  opinion  on  that  matter  was  erroneous. 

4.  The  fact  that  the  plaintiff  sued  as  ^'•agenf*"  without  disr/osin^  the  names  of  the 
persons  for  whom  he  was  acting  q}\\x  not  now  be  complained  of,  even  if  such  an 
objection  would  ever  have  been  available,  for,  as  the  objection  was  not  made 
in  the  lower  court  eithen  by  special  demurrer  or  by  answer,  it  must  be  re- 
garded ats  waived. 

Hill  <&  Hili  for  appellants. 

Wilfred  Carrico  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  hy  Judge  Paynter. 

These  oases  are  heard  together,  but  they  are  not  consolidated,  and 
so  heard  In  the  court  below. 
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Wm.  Budd,  a^ent,  leased  to  Shireliff  a  business  house  in  Owens- 
boro,  Ky.,  for  a  period  of  three  years,  for  the  sum  of  $500  per  annum, 
payable  in  monthly  installments.  The  appellant,  B.  G.  Hill,  signed 
the  contract  of  lease  as  ShirclifF's  surety.  After  occupying  the  house 
for  a  few  months  as  a  grrocery  store  Shireliff  was  unable  to  carry  on 
the  business,  and  made  a  contract  with  others  by  which  he  sublet 
the  house  for  a  grocery  store.  By  the  terms  of  the  lease  he  was  not 
authorized  to  ''under-lease  the  property  without  the  written  consent 
of  the  said  Budd." 

Shireliff  brous:ht  the  actioa  against  Wm.  Budd  and  others  to  can- 
cel the  lease  because,  as  he  alleges,  Wm.  Budd  in  leasing  the  prop- 
erty was  acting  for  *'J.  C.  Budd.  his  wife  and  children,  who  are  the 
owners  of  the  storehouse  rented  to  the  plaintiff."  and  that  in  order 
to  ''induce  the  plaintiff  to  rent  said  house  the  defendant, «/.  C  Rudely 
promised  and  agreed  to  purchase  groceries,  etc.,  from  the  store  of  this 
plaintiff"  which  would  amount  to  $100  per  month;  that  the  purchase 
of  groceries  from  the  store  amounted  to  about  $8  during  a  (leriod  of 
Ave  months. 

It  is  further  alleged  that  Wm.  Budd's  refusal  to  give  his  written 
•consent  to  the  subletting  of  the  property  was  **an  unlawful  abuse  of 
the  provisions  of  said  contract  requiring  said  defendant's  (Wm.  Budd), 
written  consent  to  a  sublettinjr"  of  the  property;  that  by  reason  of 
the  facts  alleged  he  had  been  damaged  $800  and  released  from  the 
obligations  of  the  leHse. 

The  allegations  of  the  petition  are  taken  as  true  on  demurrer.  W*m. 
Budd  was  acting  as  agent  for  J.  C.  Budd,  his  wife  and  children.  If, 
as  such  asrent,  he  had  agreed  to  buy  certain  groceries  from  the  plain- 
tiff, his  failure  to  do  so  would  not  have  been  ground  for  cancelling 
the  lease.  That,  however,  is  not  the  state  of  case  presented  by  the 
petition.  It  is  alleged  that  J.  C.  Budd,  in  order  to  induce  plaintiff 
to  rent  the  storehouse,  agreed  to  purchase  the  grroceries.  J.  C.  Budd's 
contract  to  purchase  groceries  could  not  affect  the  rights  of  J.  C. 
Budd's  wife  and  children,  for  whose  benefit  in  part  the  contract  of 
lease  was  made,  {us  they  were  part  owners  of  the  property. 

Plaintiff  can  not  in  law  complain  that  Wm.  Budd  did  not  give 
•written  consent  to  the  subletting  of  the  premises,  because  by  the  con- 
tract he  retained  control  of  the  matter  of  subletting  by  providing  it 
<could  only  be  done  by  his  written  consent.    , 

The  court  did  not  err  in  sustaining  the  demurrer  to  the  petition  of 
Shireliff. 

Wm.  Budd,  agent,  brought  suit  against  Hill  as  Shi rcliff's  surety 
for  certain  months'  rent  of  the  storehouse.  The  lease  says  have  rented 
of  "Wm.  M.  Budd,  agent,  store,  building,"  etc.  It  does  not  state 
for  whom  he  is  acting  as  agent.  In  the  caption  of  the  petition  the 
plaintiff  is"  Wm.  M.  Budd,  agent,"  but  the  petition  does  not  disclose 
the  names  of  the  parties  for  whom  he  is  acting  as  agent. 

A  general  demurrer  was  filed  to  the  petition  l)ut  was  never  acted 
upon.  An  answer  was  filed.  No  special  demurrer  whs  filed  to  the 
petition,  neither  did  the  answer  make  any  objection  to  it.  If  any  ob- 
jections could  have  been  made  by  a  special  demurrer  or  by  the  answer 
they  were  waived.  A  general  demurrer  was  sustained  to  the  answer. 
The  answer  simply  seeks  to  avoid  a  recovery  by  alleging  that  the 
parties  to  whom  Shireliff  sublet  the  premises  would  not  take  it,  be- 
cause Budd  would  not  give  his  consent  thereto  in  writing,  and  the 
threat  of  litigation  in  tlie  event  it  was  sublet  without  such  consent. 
The  lease,  as  heretofore  stated,  provided  property  could  only  he  sub- 
let by  the  written  consent  of  Budd.  The  answer  presented  no  defense 
to  the  action. 


COMMONWEALTH    V.    HEATH.  5  7 

It  is  not  necessary  to  discuss  the  question  as  to  right  of  Shircliff  to 
liftve  assi)?ned  the  lease  without  the  written  consent  of  Budd,  or  the 
rights  generally  of  tenants  to  sublet  the  leased  premises  or  to  assign 
the  lease,  or  to  state  the  distinction  between  assigning  a  lease  and 
-subletting  the  preonses.  Although  Rudd  asserted  that  ShirclifT,  under 
the  contract,  had  no  right  to  assign  the  lease  or  sublet  the  premises 
without  his  written  consent,  although  his  opinion  was  erroneous  as 
to  his  right  to  prevent  an  assignment  of  the  lease  or  the  subletting 
of  the  premises,  this  would  not  release  Hill  from  his  liability  on  the 
•contract. 

The  Judgments  are  affirmed. 


Commonwealth  v.  Heath. 
{Filed  April  21,  1896.) 

1.  Criminal  law — Allegation  and  proof — A  charge  in  an  indiotoieat  of  will- 
-ful  and  malicioQs  woonding  by  **««hooting**  is  not  snpported  by  proof  that 
the  wounding  was  done  by  ^^Btriking''  with  a  pistol  or  other  weapon. 

2.  Conviction  of  lower  degree  of  ojffense  t/uin  that  charged — To  anthorize  a  convic- 
tion of  a  lower  degree  of  an  offense  than  that  charged  in  the  indictment 
the  evidence  must  show  that  the  lower  degree  of  the  offence  was  committed 
aabatantially  in  the  manner  Atated,  or  with  the  maaos  or  instrameut  8peci- 
Hed  in  the  indictment,  and  mast  be  sach  that  it  woaid  jastify  a  conviction 
if  tire  defendant  were  prosecuted  nnder  the  same  indictment  only  for  the 
lower  degree  of  the  offense. 

Under  an  indictment  for  maliciously  shooting  and  wounding  another 
with  intent  to  kill  there  cnn  be  no  conyiotion  of  the  offense  of  assault  and 
battery  committed  by  striking  with  a  pistol,  although  the  offense  of  assault 
and  battery  is  a  lower  degree  of,  or  included  in,  the  offense  charged  in  the 
indictment. 

W.  J.  Hendrick  and  C.  W.  T^ester  for  appellant. 
Appeal  from  Pulaski  Circuit  Court. 
Opinion  of  the  court -by  Jud^e  Landes. 

The  appellee  was  indicted  and  tried  in  the  Pulaski  Circuit  Court 
upon  a  charge  under  section  1166  of  the  Kentucky  Statutes  of  will- 
fully and  maliciously  shooting  and  wounding:  A.  J.  Beatie  with  a 
pistol  with  the  intention  to  ki]l  him. 

The  court  instructed  the  jury  properly  under  the  said  section,  and 
upon  the  right  of  self-defense,  and  also  gave  an  instruction  under 
section  1242  of  the  Kentucky  Statutes  with  regard  to  unlawful  shoot- 
ing and  wounding  irt  sudden  affray,  or  sudden  hejit  and  passion, 
without  previous  malice,  after  which  the  attorney  for  the  Common- 
wealth requested  the  court  to  give  the  jury  the  following  ccmditional 
Instruction,  viz:  **If  you  do  not  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  shot  Beatie  either  maliciously 
or  in  sudden  affray,  yet  if  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  in  Pulaski  county  and  within  one  year  before 
the  finding  of  the  indictment  the  defendant,  not  in  necessary  or  to 
him  reasonably  apparently  necessary  self-defense,  struck  Beatie  with 
<i  pistol^  you  should  find  him  guilty  of  an  assault  and  battery,  and 
fix  his  punishment  at  a  fine  in  any  sum  in  your  discretion,  or  at 
Imprisonment  in  the  county  jail  for  any  period  of  time  in  your  dis- 


58  COMMONWEALTH    V.    HEATH. 

cretion.    You  may  both  so  fine  and  imprison,  or  either,  in  your 
discrt'tion." 

The  c*ourt  refused  this  request,  to  which  the  attorney  for  the  0>m- 
monwealth  excepted.  The  Jury  acquitted  the  appellee,  and  the  case 
is  broui^ht  before  us  by  the  attorney  for  the  Commonwealth  for  the 
purpose  (»f  having  the  action  of  the  lower  court  in  refusing  the  re- 
quest reviewed  by  this  court,  and  the  question  is  raised  by  counsel 
for  the  Commonwealth  whether  or  not  a  person  can  be  convicted 
under  an  indictment  for  the  offense  charsfed  in  the  indictment  in  this 
case  "of  every  character  of  as-^ult  or  assiiult  and  battery  that  may 
Kfow  out  of  the  transaction"  which  we  are  asked  to  decide. 

As  we  have  stated,  the  chartre  in  the  indictment  is  that  the  appel* 
lee  willfully  and  maliciously  akot  and  toounded  Beatie  with  a  pistol 
with  the  intention  to  Ivill  him.  The  evidence  established  the  fact 
that  the  accused,  on  the  occasion  of  the  difficulty  with  Beatie,  had  a 
pistol,  and  that  the  pistol  in  someway  was  fired  or  exploded  while  in 
his  hand,  and  that  Beatie  was  wounded  in  the  back  of  his  head  by  a 
ball  from  the  pistol.  But  the  testimony  of  disinterested  witne-^ses  who- 
were  present  did  not  show  conclusively  that  the  accused  intentionally 
fired  the  pistol.  Beatie  testified  that  the  accused  '*drew  his  pistol  ana 
fired  as  I  was  trying  to  ^^t  over  the  counter,"  and  that  he  was  "shot 
in  the  back  of  the  head."  The  accused,  however,  testified  tfiat  he 
struck  Beatie  with  the  pistol  on  the  back  of  the  head,  and  that  the 
pistol  fired  as  he  struck  him,  but  that  he  did  not  intentionally  fire 
it.  But  whether  the  pistol  was  fired  by  the  accused  intentionally  or 
not,  as  already  stated,  it  was  conclusively  proved  by  uncontradicted 
testimony,  including  that  of  the  physician  who  attended  on  Beatie,. 
that  the  wound  on  Beatie's  head  was  produced  by  a  ball  from  the 
pistol  in  the  hands  of  the  accused,  and  then  and  there  fired  or  ex* 
ploded,  and  not  by  the  blow  delivered  by  the  accused  with  the  pis- 
tol on  the  back  of  Beatie's  head.  And  this,  in  respect  to  the  cause 
of  the  wound,  or  the  manner  in  which  it  was  infilcted,  is  as  it  was 
alleged  in  the  indictment.  We  are  of  the  opinion  that  under  the 
charge  as  laid  in  the  indictment,  and  upon  the  evidence  in  the  case» 
the  court  properly  refused  the  request  of  the  Commonwealth's  attor- 
ney. After  the  instructi(ms  we  have  noted  were  given  to  the  Jury, 
the  court  was  request*  d  to  say  to  the  jury  in  eflfect  that  if  the  accused 
unlawfully  assaulted  and  struck  Beatie  with  .  a  pistol  they  migfht 
find  him  guilty  under  this  indictment  of  the  offense  of  assault  and 
battery  Hnd  punish  him  accordingly.  Undoubtedly  the  offense  of 
assault  and  battery  is  a  lower  degree  of  or  included  in  the  offense 
charged  in  the  indictment.  (Comm<»n wealth  v.  Duncan,  91  Ky.,^ 
692;  Criminal  Code,  sections  2G2  and  2«3.) 

Still  it  does  not  follow,  as  claimed  by  the  learned  counsel,  that  one 
charged  and  prosecuted  on  an  indictment  for  the  latter  offense  only 
njay  be  convicted  and  punished  under  the  same  indictment  for 
^Vrer.^/c/ifarac^er  of  assault  or  assault  and  battery"  growing  out  of  the 
facts  upon  which  the  indictment  may  have  been  found  or  the  charge 
based.  The  general  rule  is  that  a  charge  or  statement  in  an  indict- 
ment that  an  offense  was  committed  in  a  particular  way,  or  with  a 
certain  specified  instrument  or  means,  can  not  be  sustained  by  proof 
that  it  was  committed  in  an  entirely  different  way  or  by  some  meana 
or  instrument  wholly  unlike  those  stated  or  specified  in  the  indict- 
ment. Pr(K)f  that  a  munier  was  committed  by  stabbing  the  victim 
would  not  sustain  or  be  relevant  to  a  charge  that  it  was  committed 
by  administering  poison.  And  a  charge,  as  in  this  case,  of  willful 
and  malicious  wounding  by  shooting^  would  not  be  supported  by 
proof  that  the  wounding  was  done  by  striking  with  a  pistol,  a  rock. 
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or  a  bludgeon  in  the  hand4  of  the  perpetrator.    ( Wharton *s  Criminal 
Law,  ninth  edition,  sections  51^20;  Quedel  v.  People,  43  111.,  226.) 

In  the  last-named  case  the  court  said:  ''We  must  hold  that  homicide 
by  shooting  and  homicide  by  beating  upon  the  head  with  a  ^un  held 
in  the  hands  are  modes  of  causing:  death  so  essentially  unlike  that 
the  proof  of  one  mode  would  be  inadmissible  under  an  indictment 
charging  the  other."  A  proper  and  Just  application  of  the  sound 
principles  of  law  upon  which  this  rule  is  based,  in  our  opinion,  re- 
quires that  conviction,  in  cases  of  this  kind,  for  offenses  of  lower  de- 
gree than  such  as  are  charged,  and  where  the  evidence  fails  to 
establish  guilt  of  the  offense  charged,  should  follow,  if  at  all,  only  in 
cases  in  which  the  evidence  shows  that  the  offenses  of  lower  degree 
were  committed  substantially  in  the  manner  stated,  or  with  the 
means  or  instruments  specified  in  the  indictments.  No  one  ought 
to  be  convicted  of  an  offense  of  lower  degree  than  that  charged  in 
the  indictment  under  which  he  is  tried  unless  the  evidence  would 
Justify  a  conviction  if  he  were  prosecuted  under  the  same  indictment 
only  for  the  lower  degree  of  such  offense.  Whether  the  evidence 
would  Justify  a  conviction  in  such  a  case  would  generally  depend 
largely,  if  not  wholly,  upon  its  correspondence  with  the  allegations 
of  the  indictment  as  to  the  means  or  instrument  with  which  the  pun- 
ishable act  was  committed. 

This  correspondence,  however,  is  not  so  essential  in  cases  wherein 
the  evidence  establishes  only  an  sssault  which  is  included  in  all 
crimes  of  violence  to  the  person  without  regard  to  the  instrument  or 
means  used  to  effectuate  the  criminal  intent  of  the  assailant.  (Am. 
and  Eng.  Enc.  of  Law,  volume  1,  page  778;  Wharton's  Cr.  Pi.  and 
Pr.,  eighth  edition,  section  159.) 

The  rule  laid  down  i*<  a  safe  one,  and  its  appliration  to  each  partic* 
ular  case  as  it  arises  will  not  be  ditficult  in  4  wise  administration  of 
the  criminal  and  penal  laws  of  the  Commonwealth.  The  learned 
Judge  of  the  lower  court,  it  seems,  acteci  upon  it  in  refusing  to  give 
the  instruction  in  question.  It  is  quite  in  harmony  with  the  princi- 
ples of  law  laid  down  in  the  best  text  writers  on  criminal  law  and 
procedure,  and  in  numerous  adjudged  cases  in  this  State,  to  which 
we  refer.  (Criminal  Code,  sections  122  and  124;  Wharton's  Criminal 
Law,  ninth  edition,  volume  1,  sections  27, 676, 641, 644, 64oc?;  Bishop'fr 
Criminal  Law,  seventh  edition,  chapter  63,  sections  788,  804,  et  seq,,^ 
Commonwealth  v.  Magowan,  1  Met.,  368;  Commonwealth  v.  Perigo, 
3  Met.,  5;  Bishop's  New  Criminal  Procedure,  fourth  edition,  volume 
1,  section  32.5,  et  seq,;  Am. and  Eng.  Enc.  of  Law,  volume  10,  page 
567;  Erwin  v.  Commonwealth,  96  Ky.,  422;  Riggs  v.  Common- 
wealth, 17  Ky.  Law  Rkp.,  1015;  Sosh  v.  Commonwealth, 4  Ky.  Law 
Rep.,  254.  8ce  also  the  case  of  Stephenson  v.  State,  25  S.  W. 
Rep.,  784.) 

The  rule  we  have  laid  down  being  in  our  opinion  the  correct  rule 
in  such  cases  as  thi?4,  sustained  by  principle,  and  in  harmony  with 
the  principles  recognized  in  the  authorities  referred  to,  the  action 
of  the  lower  court  in  this  case  Is  affirmed,  and  the  clerk  of  this 
court  is  directed  to  certify  this  opinion  to  the  lower  court  as  the  law 
of  the  case. 


Commonwealth  v.  Hoskins. 

(Filed  April  21,  1896— iN"o^/o  be  reported.) 

1.  Homicide-  Evidence — In  cr468  of  homicide  testimony  goincr  to  show  the 
violent  character  of  the  deceaded  is  admissible  where  it  is  shown  that  the  de- 


•60  COMMONWEALTH    V.    HOSKINS. 

tseased  had  threatened  and  was  aboot  to  aasanlt  the  aocoAed;  bat  testimony 
as  to  the  general  moral  character  of  the  deceased  is  not  competent. 

2.  Same — It  was  error  to  admit  testimony  as  to  an  indefinite  threat  by  de- 
ceased which  was  not  shown  to  be  any  reference  to  the  aocased,  and  which, 
even  in  its  indefinite  form,  was  not  commanicated  to  the  accused. 

8.  Instructions  to  Jury — It  woald  not  have  been  proper  to  instruct  the  jnry 

that  if  the  accused  **brought  on  the  difiQculty,  and  was  the  aggressor,  he 

must  in  good  faith  have  abandoned  it  before  he  cQuld  avail  himself  of  the 

plea  of  self-defense.'*     The  expression  **bronght  on  the   difficulty"  is,  with- 

-out  proper  qualifications,  misleading. 

W.  S.  Taylor  for  appellant. 
Appeal  from  Bell  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Landes. 

The  appellee  was  indicted  by  the  prrand  jury  of  Bell  county  for  the 
crime  of  murder.  On  the  trial  of  the  case  the  jury  hunt;,  «n<1  the 
•case  is  brought  here  for  the  correction  of  several  allejfed  errors  com- 
mitted by  the  court  below  during  the  progress  of  the  trial,  and  in 
failing  to  instruct  the  jury  upon  the  whole  law  of  the  case. 

1st.  Sherman  Merideth  was  introduced  and  testified  as  a  witness 
for  the  accused.  He  stated  that  he  was  acquainted  with 'the  reputa- 
tion of  the  deceased  in  the  neighborhood  where  he  resided  at  the 
time  of  his  death,  and  that  from  what  his  neighbors  and  acquaint- 
ances said  of  him  his  reputation  was  bad.  The  attorney  for  the  Com- 
monwealth objected  to  this  testimony,  but  it  was  admitted  by  the 
court  over  his  objection,  and  the  court  overruled  his  motion  to  ex- 
clude it  from  the  jury,  to  all  of  which  proper  exceptions  were  taken. 
The  court  erred  in  permitting  this  testimony  to  go  to  the  jury.  The 
effect  or  tendency  of  the  testimony  that  **the  reputation  of  the  de- 
ceased was  bad"  was  not  to  show  that  he  was  a  violent  and  danger- 
ous man,  but  that  he  was  a  man  of  bad  moral  character.  In  cases  of 
homicide  testimony  going  to  show  the  violent  <'haracter  of  the  de- 
ceased is  admiasible  where  it  is  shown  that  the  deceased  had  as- 
saulted or  had  threatened  Mud  was  about  to  assault  the  accused  in 
order  to  repel  the  imputation  cif  malice  as  the  motive  for  the  perpe- 
tration of  the  alleged  criminal  act,  and  in  support  of  the  plea  of  self- 
defense.  But  in  cases  of  this  kind  the  mere  moral  charcifnter  of  the 
deceased  is  not  involved,  and,  if  bad,  could  not  in  any  way  affect  the 
^uilt  of  the  accused.  Therefore,  testimony  on  the  subject  ought  not 
to  be  admitted  (m  the  trial  of  the  accused.  (Am.  and  Eng.  Enc.  of 
Law,  volume  8,  page  111.) 

2d.  Over  the  ohjection  of  the  attorney  for  the  Commonwealth  the 
•court  permitted  W.  A.  Far,  another  witness  for  the  accused,  to  tes- 
tify that  a  week  or  ten  daj's  before  the  killing  he  was  at  a  pla<e  where 
the  accused  was  selling  whisky  without  license,  and  that  he  heard 
the  deceased  say  that  he  was  ;;oing  to  the  school  election  (at  which 
the  killing  afterwards  occurred)  and  that  if  things  did  not  go  his 
way  **he  would  kill  some  son-or-a-bitch.''  This  was  likewise  error. 
The  evidence  in  the  case  established  the  fact  that  the  accused  was 
not  acquainted  with  the  deceased,  and  did  not  know  him  on  sight. 
Under  the  circumstances,  if  this  testimony  had  been  that  therieceased 
threatened  to  kill  the  accused,  it  would  not  have  been  admissible 
unless  communicated  before  the  killing  to  the  accused;  or,  if  not  so 
communicated,  unless  other  threats  were  proved  to  have  been  made 
by  the  deceased  against  the  Hccused  and  communicated  to  the  latter 
before  the  killing.  But  the  threat,  as  proved  by  the  witness,  was  in- 
-definite,  and  it  was  not  shown  to  have  any  reference  whatever  to  the 
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accused,  and  even  in  that  form  was  not  communicated  to  him.  These 
reasons  are  sufficient  to  render  it  inadmissible. 

3d.  But  it  is  urfj^ed  that  the  court  did  not  instruct  the  jury  upon 
the  whole  law  of  the  case.  The  court  j^ave  the  usual  instructions  as 
to  murder,  manslaughter  and  the  law  of  self-defense,  to  which  it 
does  not  appear  that  s|>ecif]c  exceptions  were  taken  either  in  behalf 
of  the  Commonwealth  or  the  accused.  But  without  requtstinjr  an 
instruction  upon  any  particular  point  that  was  omitted  by  the  court, 
as  far  as  the  record  shows,  the  attorney  for  the  (^)mmonwealth 
**moved  the  court  to  instruct  the  jury  and  give  them  the  whole  law 
of  the  case."  In  the  brief,  however,  it  is  insisted  b^'  the  learned 
attorney  general  that  the  court  ou^ht  to  have  instructed  the  Jury 
that  if  they  believed  from  the  evidence  that  the  accused  "brought 
on  the  difficulty  and  was  the  aggressor,  M  must  in  good  faith  have 
abandoned  it  before  he  could  avail  himself  of  the  law  of  self- 
defense." 

We  do  not  concur  in  this  view  of  the  case.  As  the  case  is  to  be  tried 
again  it  would  not  be  proper  for  us  to  dis(*uss  the  evidence  in  detail. 
Sufficient  to  say  the  instruction  suggested  would  not  have  been 
proper. 

following  the  case  of  Allen  v.  Commonwealth,  86  Ky.,  642, 
we  hold  that  an  instruction  of  the  kind  suggested  would  have 
tended  to  mislead  and  divert  the  minds  of  the  Jury  from  the  plea  of 
self-defens0  and  thus  virtually  to  deprive  the  accused  of  the  benefit 
of  the  instruction  given  &s  to  that  right.  It  has  been  repeatedly  held, 
as  in  the  case  referred  to,  that  to  say  to  a  jury  in  such  cases  (without 
proper  qualification)  that  if  the  accused  **brought'on  the  difficulty" 
he  can  not  avail  himself  of  the  plea  of  self-defense  is  to  give  them 
too  great  a  latitude  for  speculation  and  inference.  (Watson  v.  Com- 
monwealth, 15  Ky.  Law  Rep.,  860;  Wilcoxon  v.  Commonwealth, 
Id.,  261;  Crume  v.  Commonwealth,  12  76.,  162.) 

The  accused  ought  not  to  be  deprived  of  the  benefit  of  his  plea  un- 
less the  evidence  establishes  beyond  a  reasonable  doubt  that  besought 
and  provoke<l  the  difficulty  with  the  deceased,  in  which  the  kilhng 
occurred,  and  was  throughout  the  aggressor  therein,  with  the  feloni- 
ous intention  and  purpose  to  make  the  difficulty  the  occasion  of 
taking  the  life  or  of  seriously  injuring  the  deceaserl.  (Johnson  v. 
Commonwealth,  94  Ky.,  578.) 

.  The  clerk  of  this  court  is  directed  to  certify  this  opinion  to  the 
lower  court  as  containing  the  law  of  the  case  upon  the  questions 
passed  upon  herein. 


Power  v.  Fleming  County. 
(Filed  April  2o,  1896.) 

Putting  prisoner  at  liar d  Inb.^r  for  nonpayment  of  fine — Liahility  of  county  to 
county  attorney  for  his  part  of  fine — Where  an  offender  \v^^  been  pat  Ht  hard 
iRbor  for  nonpayment  of  a  fine,  for  whieh  jndif^ment  has  been  rendered  in 
favor  of  the  Commonwealth,  the  fact  that  the  oonaty  hn^  reoeived  the  ben- 
efit of  his  labor  does  not  render  it  liable  to  the  county  attorney  for  the  SO 
per  centum  provided  for  him  by  the  aot  of  1884,  in  oases  where  snoh  fines  are 
imposed  and  **ooUeoted,"  as  the  fine  can  not  be  said  to  have  been  ^'collected" 
within  the  meaning  of  the  statnte;  and,  besides,  the  oonnty  can  not  be  made 
liable  for  labor  which  was  not  rendered  at  its  reqae^t,  and  of  which  it  was 
only  ineidentally  the  beneficiary. 
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J.  H.  Power  for  appellaat. 
W.  G.  Bearing  for  appellee. 
Appeal  from  Fleming  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appelhmt,  as  county  attorney  of  Fleming  county,  prosecuted 
in  1890  and  for  several  succeeding  years  in  magisterial  and  other 
courts  numerous  cases  where  Judgments  for  fines  in  favor  of  the 
Commonwealth  were  rendered,  and  where  the  verdicts  of  the  juries 
fixing  the  fines  provided,  in  the  language  of  the  st^itute,  that  '*if  the 
fine  and  costs  are  not  im met! lately  paid  or  replevied  by  the  defend- 
ant he  shall  be  put  at  hard  labor  in  lieu  of  imprisonment  for  non- 
payment of  the  fine." 

Acconiingly,  such  of  the  defendants  as  failed  to  pay  or  replevy 
were  **placed  under  the  control  of  the  jailer  at  hard  labor  for  the 
benefit  of  the  county"  until  the  fine  was  paid.  Thereupon  the  ap- 
pellant demanded  of  the  fiscal  court  of  his  county  the  thirty  per 
centum  provided  for  him  by  statute  where  such  fines  ari»  impased 
and  co//ec/^^^,  contending  that  ms  the  defendants  had  paid  the  judg- 
ments to  the  county  the  latter  had,  in  effect,  ^'collected"  them,  and, 
therefore,  ought  to  account  to  him  to  the  extent  of  his  per  centum 
therein.  His  claim  was  rejected,  both  in  the  county  and  in  the  circuit 
courts. 

The  statute  in  force  at  the  time  of  this  service  provided  not  only 
that  the  fines  should  be  imposed  but  also  collected  before  the  attor- 
ney could  demand  his  per  centum,  (Section  3  of  amendment  of  April 
28,  1884,  B.  A  F.'s  G.S.,  edition  1888,  page  182.) 

We  think  the  word  "collected"  is  used  in  this  statute  in  its  ordi- 
nary sense.  When  the  judgment  is  rendered  the  defendant  may  pay 
it  immediately  or  replevy  It  and  afterwards  pay  it,  in  which  events, 
and  only  in  which,  can  it  be  said  that  the  fine  is  ''collected."  Be- 
sides, the  service  of  the  attorney  is  not  rendered  at  the  instance  or 
request  of  the  county.  The  prosecution  is  in  behalf  of  the  Common- 
wealth, and  while  the  officer  designated  by  law  works  the  culprit 
for  the  benefit  of  the  county  and  thus  the  fine  due  the  Commonwealth 
is  discharged,  the  county  is  the  mere  passive  beneficiary  and  gets 
the  advantage  of  the  work  because  the  law  requires  it  to  do  so,  and 
not  because  it  asks  it  or  even  desires  it. 

The  '*hard  labor"  of  the  defendant,  on  his  failure  to  pay  or  replevy 
the  fine,  is  a  part  of  his  punishment  provided  by  law.  Incidentally 
the  county  may  be  benefited  under  the  express  requirements  of  the 
law.  Much  clearer  language  must  be  used  than  is  found  in  these 
various  statutes  before  we  cati  impose  such  heavy  and  uninvited  ob- 
ligations of  the  various  count ifs. 

The  judgment  dismissing  the  plaintiff's  claim  is  affirmed. 


WORTHINGTON  V.  WoRTHINGTON'S  EX'OR. 

(Filed  April  3.  18Sf6— iVb<  to  he  reported.) 

Probate  of  iviil — Qualification  of  executors —  Appointment  of  curator — Section 
3901  of  the  Kentucky  Statntes.  which  provider  that  daring  the  contest  about 
the  probate  of  a  will  or  when  the  (^rantiui;  of  letters  testamentary  or  of  ad- 
ministration in  delayed  for  any  c  lasj  the  coart  may  appoint  a  curator  to 
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collect  and  preserTe  the  estate,  etc.,  doeA  not  confer  a  poo  the  ooonty  coart 
the  arbitrary  power  of  disre|(Hrdin((  the  wishes  of  a  testator  by  appointiuK 
a  corator  for  the  reason  alone  that  the  paper  offered  as  the  last,  will  is  beiu^^ 
contested, where  iu*  probate  has  been  granted,  and  no  dHqQHiiflodiion  exists 
■on  the  part  of  those  named  as  exeontorp. 

An  executor  derives  his  right  to  qualify  from  the  appointment  made  by 
the  testator  and  by  reason  of  the  special  contldeuce  in  him  by  the  testator 
and  the  latter's  desire  that  he  should  take  change  of  and  settle  his  estate  in 
the  manner  provided  by  the  will  under  which  he  acts. 

\V.  H.  Mackay,  C.  B.  Sim  rail  and  W.  McD.  Shaw  for  appellant. 
J.  W.  Bryan,  Tyler  &  Apperson  and  R.  P.  Ernst  for  appellee. 
Appeal  from  Kenton  Circuit  Ck>urt. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  cause  was  submtttted  on  the  motion  or  the  appellee  aslc- 
In^  an  affirmance  of  the  judgment  as  a  delay  case,  and,  although 
no  argument  is  allowed  by  brief  or  otherwise  on  such  a  motion,  it 
was  thought  proper  to  give  counsel  for  the  appellant  an  opportunity 
to  show  why  the  motion  should  not  be  sustained,  particularly  as  the 
court  was  inclined  to  the  opinion  that  the  motion  should  be  sus- 
tained. 

The  will  of  the  testator  shows  a  disposition  by  him  of  a  very  large 
estate,  and  is  i>eing  contested  in  the  court  below  by  some  of  his 
heirs  and  devisees.  George  G.  Hamilton  and  J.  C.  Hamilton  were 
the  nominated  executors,  and  were  empowered  by  the  will  to 
quality  without  any  other  surety  than  the  obligation  of  the  one  for 
the  undertaking  of  the  other. 

They  otfere<l  the  will  for  probate  in  the  Kenton  County  Court,  in 
which  county  the  testator  resided  at  his  death,  and  its  probate  was 
granted.  The  named  executors  then  offered  to  qualify  and  proposed 
to  give  such  a  bond  as  would  satisiy  the  Judge  of  that  court  that  the 
estate  and  the  devisees  would  be  amply  protected.  Their  right  to 
qualify  was  denied  on  the  ground,  as  we  suppose,  the  paper  was  not 
the  last  will  of  the  testator,  and  their  right  to  have  it  probated  being 
then  contested. 

Section  8901  of  the  Kentucky  Statutes  provides  that  '^during  the 
contest  about  the  probate  of  a  will,  or  when  the  court  for  any  valid 
cause  shall  be  delayed  in  granting  letters  testametary  or  administra- 
tion, it  may  appoint  a  curator  to  collect  and  preserve  the  estate  of 
the  decedent  until  probate  of  the  will  be  granted,  or  until  the  cause 
for  which  the  order  was  made  shall  be  removed." 

This  statute  does  not  confer  on  the  county  court  the  arbitrary 
power  of  disregarding  the  wishes  of  a  testator  by  appointing  a  cu- 
rator, for  the  reason  alone  that  the  paper  offered  as  the  last  will  is 
being  contested,  where  its  probate  ha.««  been  granted,  and  no  disqual- 
ification exists  on  the  part  of  those  named  as  executors.  An  execu- 
tor derives  his  right  to  qualify  from  the  appointment  made  by  the 
testator  and  by  reason  of  the  special  coiitiuence  in  him  by  the  testa- 
tor, and  the  latter's  desire  that  he  should  take  charge  of  ami  settle 
his  estate  in  the  manner  provided  by  the  will  under  which  he 
acts. 

The  ancient  rule  on  this  subject  permitted  infants  to  qualify,  and, 
as  aaid  in  Mome  of  the  cases  as  well  as  in  the  text-books,  neither 
poverty  nor  insolvency  constitutes  disqualification,  but  now  such 
matters  are  regulated  by  statutes  that  control  and  determine  the 
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mode  of  qualification,  as  well  as  determining  who  are  incapacitated' 
from  acting  as  executors. 

In  Berry  v.  Hamilton,  12  B.  M.,  191,  it  is  said:  "If  he  be  a  man  not 
prohibited  by  law  from  being:  an  executor,  the  county  courts  have 
no  rijrht  to  refuse  his  qualification." 

In  Holbrook  v.  Head,  9  Ky.  Law  Rep.,  755.,  where  the  county- 
court  admitted  the  will  to  probate  and  refused  to  permit  the  execu- 
tors to  qualify,  it  was  said:  **The  testator  confided  the  custody  and 
control  of  his  property  to  the  one  nominated  as  executor  by  his  last 
will,  and  the  person  named  as  such  is  entitled  to  qualify,  unleas  by 
reason  of  his  mental  condition  or  some  legal  disability  he  is  prevented 
from  acting  as  executor.  It  is  the  testator  who  appoints  his  executor, 
and  the  question  as  to  his  peculiar  fitness  for  such  a  position,  or  or 
his  want  of  ability  to  manage  the  estate  because  of  his  failure  in  his 
own  financial  affairs,  can  not  be  adduced  to  the  discretion  of  the 
county  Judge  when  asked  to  permit  him  to  qualify." 

There  seems  to  have  been  no  reason  assigned  for  denying  the  right 
of  these  appellees  to  qualify,  and  certainly  when  the  will  is  admitted 
to  probate  the  motion  of  the  appellees  to  qualify  should  have  been- 
sustained.  The  record  shows  they  offered  to  execute  a  bond  amply 
to  secure  all  the  parties  in  interest.  This  bond  should  have  been  ac- 
cepted and  the  executors  allowed  to  qualify. 

As  this  view  of  the  case  was  taken  by  the  court  below,  the  judg- 
ment is  affirmed. 


Tl^e  Kei^tUcky  Ij:aW  Reporter* 
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Schmidt,  &c.  v.  Louisville,  Cincinnati  &  Lexington 

Ry.  Co.,  <&c. 

(Filed  April  4,  1896.) 

1.  Judgment  binding  on  one  not  a  party — One  who,  althongh  not  a  party  to  a 
soit,  files  an  answer  in  the  name  of  the  defendant,  employs  counsel  to  make- 
defense  and  controls  the  defense  from  the  time  of  service  of  process,  is- 
bonnd  by  the  jodgment  rendered  af^ainst  the  defendant,  in  whose  name  the 
defense  was  made. 

In  a  suit  by  mortgage  bondholders  against  a  railroad  company  to  sabject 
the  defendant's  net  earnings  from  business  couiin^  to  it  over  a  road  whioii 
it  had  leased  from  the  company  which  issued  the  mortgage  bonds,  a  corpo- 
ration which  had  purchased  defendant's  road,  including  its  lease  and  all  its 
franchises,  having  made  defense  in  the  name  of  the  defendant,  is  bound  by 
the  judgment  requiring  defendant  to  pay  into  court  the  earnings  sought  to 
be  subjected. 

2.  Same — Amended  pleadings  making  neio  parties — As  the  company  which 
controlled  the  defense  is  to  be  regarded  as  already  a  party  defendant  and 
bound  by  the  judgment,  the  court  properly  rejected  an  amended  petition 
seeking  to  make  it  a  party.  The  proper  coarse  would  have  been  either  to 
institnte  a  separate  suit  against  that  company,  setting  up  the  record  in  this 
suit  and  the  facts  connecting  that  company  with  this  litigation,  or  to  pro- 
ceed against  that  corporation  in  this  suit  by  rule  based  upon  an  affidavit 
stating  those  facts. 

3.  Same — If  that  corporation  had  not  been  bound  by  the  judgment  it 
would  have  been  too  late,  after  appeal  and  judgment,  to  bring  it  into  the 
litigation. 

Simrall,  Bodley  &  Doolan  and  Pirtle  &  Trabue  for  appellants. 

Helm  <&  Bruce  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Jude:e  DuJilelle. 

The  appellant,  Schmidt,  over  ten  years  ago,  as  trustee  under  the 
mortgage  executed  by  the  northern  division  of  the  Cumberland  & 
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Ohio  EMilroAd  Co.,  brought  suit  a^inst  the  Louisville,  Cincinnati  & 
Lexington  Railway  Co.  upon  a  contmot  of  lease  between  the  Cuna- 
berland  &  Ohio  Railroad  Co.  and  the  Louisville,  Cincinnati  <&  Lex- 
ington Railway  Co.,  whereby  the  former  company  leased  its  rail- 
road to  the  latter  for  thirty  years,  and  the  latter  eonnpany,  in  the 
event  that  the  net  earnings  of  the  leased  road  were  insufficient  to 
pay  the  interest  and  provide  a  sinking  fund  for  the  payment  of  the 
mortgage  bonds  issued  by  the  Cumberland  &  Ohio  Railroad  Co.,  un- 
dertook to  supply  the  deficiency  by  applying  to  the  purpose  so  mui'h 
as  might  be  necessary  of  the  net  earnings  of  its  own  lines,  earned 
from  business  coming  to  it  from  or  over  the  lines  of  the  Cumberland 
A  Ohio  Railroad  Co. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  this  court 
upon  the  former  appeal  by  Schmidt,  trustee,  against  Louisville,  Cin- 
•cinnati  and  Lexington  Railway  Co.,  reported  m  95  Kentucky,  289, 
but  by  some  mistake,  entitled  in  the  report  **Schmidt,  trustee  v. 
Louisville  <&  Nashville  Railroad  Co."  For  the  facts  up  to  the  date 
of  the  former  appeal  it  is  unnecessary  to  do  more  than  refer  to  that 
opinion. 

After  the  reversal  of  the  case  on  that  appeal  an  order  was  duly  en- 
tered in  accordance  with  the  opinion,  requiring  the  Louisville,  Cin- 
cinnati A  Lexington  Railway  Co.  to  pay  into  court  the  sum  of 
^153,565.62,  with  interest,  on  or  before  June  11,  1894,  and  a  rule  was 
awarded  against  the  company  to  pay  in  that  sum  and  interest.  To 
this  rule  the  company  tiled  a  response,  stating  "that  in  1881  it  sold 
and  conveyed  for  a  consideration  paid  at  the  time,  all  it^  property, 
rights,  privileges  and  franchises,  except  the  mere  franchise  to  exist, 
and  that  it  distributed  the  pioceeds  of  such  sale  among  its  various 
stockholders,  and  since  said  time  it  has  had  no  property,  assets  or 
funds  of  any  kind  with  which  to  comply  with  the  order  of  this  court, 
and  it  is,  therefore,  unable  to  pay  said  sum,  or  any  other  sum,  for  the 
simple  reason  that  it  has  no  property  or  assets  with  which  to  do  it." 

Another  rule  was  awarded  against  the  company  to  report  the 
amount  of  its  net  earnings  on  business  coming  to  it  from  or  over  the 
Cumberland  6l  Ohio  railroad  since  the  date  of  the  last  net  earnings 
reported  by  the  commissioner's  report,  which  was  contirmed  in  ac- 
cordance with  the  opinion  of  this  court  on  the  former  appeal.  In  re- 
sponse to  this  rule  the  company  said  that  *4t  has  not  made  any  net 
earnings,  or  earnings  of  any  kind,  since  the  date  aforesaid  (the  time 
of  the  net  earnings  reported  in  report  **R.  E.  S.  No.  2"),  on  business 
coming  to  it  from  or  over  the  Cumberland  &  Ohio  road,  nor  has  it 
jnade  earnings  of  any  kind  since  it  does  not  own  any  railroad  or 
property  of  any  character  whatever,  and  has  not  since  the  date  afore- 
said." 

Motions  to  strike  these  responses  from  the  files  and  to  make  them 
more  specific  were  overruled.  Thereupon  the  plaintitfs  filed  a  reply 
to  the  responses,  denying  the  statements  contained  in  them  and 
averring  that  the  Louisville,  Cincinnati  &  Lexington  Railway  Co. 
had  never  made  any  legal  or  other  sale  of  its  railroad  or  property, 
and  that  the  road  had  been  continuou!<ly  operated  in  the  name  of 
said  defendant.  Subseciuently  the  plaintiffs  asked  leave  to  withdraw 
the  reply  to  the  response  s  of  the  Louisville,  Cincinnati  &  Lexington 
Railway  Co.,  and  moved  to  file  an  amended  and  supplemental  peti- 
tion making  the  Louisville  &  Nashville  Railroad  Co.  a  party  de- 
fendant. 

The  amendment  tendered  sets  out  the  execution  and  terms  of  the 
lease,  contract  and  mortgage  relied  on  in  the  previous  litigation, 
avers  default  in  the  payment  of  interest  on  the  bonds  in  1886  and 
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subsequently,  and  charges  that  net  earning:^  of  the  Cumberland  <& 
Ohio  railroad  came  into  the  hands  of  the  Louisville,  Cincinnati  <& 
Xiexin)(ton  Bail  way  Co.,  which  were  not  applied  to  the  payment  of 
interest,  and  that  all  the  sources  of  the  Cumberland  <&  Ohio  railroad 
torraisine  money  having  failed  to  provide  sufficient  funds  to  pay  in- 
terest on  the  bonds,  it  was  necessary  to  appropriate  to  that  purpose 
the  net  earnings  of  the  Louisville,  Cincinnati  <&  Lexington  Railway 
<A).  arising  out  of  business  coming  to  it  from  or  over  the  lines  of  the 
dumberland  <&  Ohio. 

It  further  alleges  that  in  November,  1881,  after  the  execution  of 
the  lease  and  mortgage,  and  with  actuHl  notice  and  knowledge  of 
(he  provisions  thereof,  the  Louisville  A  Nashville  Railroad  Co. 
bought  the  property,  road  and  franchise  to  opemte  same  of  the 
Louisville,  Cincinnati  &  Lexington  Railway  Co.,  and  received  a 
-deed  therefor,  which  was  duly  recorded;  that  by  that  deed  the  lease 
of  the  Cumberland  &  Ohio  was  assii^ned  and  transferred  to  the 
Louisville  &  Nashville  Railroad  C.^.,  and  the  latter  company  ac- 
i-epted  the  transfer  and  assumed  the  obligations  thereof;  that  having 
therett)fore  purchased  the  capital  stock  of  the  Louisville,  Cincinnati 
^Lexington  Railway  Co.  the  Louisville  &  Nashville  Railroad  Co. 
took  and  kept  the  whole  purchase  price  of  the  road,  and  has  since 
had  possession  of  the  roads  of  both  the  Cumberland  <&  Ohio  and 
Louisville,  Cincinnati  <&  Lexington  companies;  has  operated  them 
and  taken  the  earnings;  has  made  the  earnings  shown  in  this  case 
-and  ascertained  in  the  judgments,  which  were  described  therein  as 
the  earnings  of  the  Louisville,  Cincinnati  <&  Lexington  Railway 
Co.,  that  the  Louisville  &  Nashville  Co.  not  only  knew  the  pro- 
visions of  the  lease  and  mortgage,  but  actually  applied  net  earn- 
ings of  the  Louisville,  Cincinnati  <&  Lexington  road  in  accordance 
therewith  until  April,  1883,  and  knew  that  the  earnings  referred  to 
were  made  on  the  opperations  of  the  roads  of  the  Cumberland  & 
Ohio  and  Louisville,  Cincinnati  &.  Lexington  companies;  that  the 
Louisville  &  Nashville  Co.  tiled  an  answer  herein  in  the  name  of  the 
Liouisville,  Cincinnati  <&  Lexingt<m  Co.,  employed  counsel  to  make 
defense,  and  has  controlled  the  defense  in  this  case  from  the  time  of 
aervice  of  process.  The  amendment  further  avers  that  until  the  re- 
49ponses  to  the  rules  herein  were  filed  the  plaintiffs  did  not  know  of 
the  control  by  the  Louisville  &  Nashville  Co.  over  the  roads  of  the 
other  two  companies,  and  that  it  was  plaintiffs'  intention  in  bring- 
ing this  suit  to  sue  the  company  or  companies  operating  these  roads, 
and  which  had  made  the  earnings  referred  to. 

The  prayer  is  that  the  Louisville  &  Nashville  Railroad  Co.  be  made 
a  party  defendant  for  judgment  against  it,  for  the  subjection  of  the 
earnings  made  on  these  roads,  in  accordance  with  the  terms  of  the 
lease  and  mortgage,  to  the  payment  of  the  mortgage  debt,  and  in- 
asmuch as  the  Louisville  <&  Nashville  Railroad  Co.  has  made  the  de- 
fense in  this  suit,  and  after  judgment  has  attempted  to  thwart  the 
collection  thereof,  that  a  receiver  be  appointed  to  take  charge  of  and 
operate  the  properties  acquired  by  the  sale,  and  to  apply  the  earn- 
ings according  to  the  judgment  of  this  court. 

The  motions  to  withdraw  the  reply  to  the  responses  and  to  file 
this  amendment  were  overruled  by  the  lower  court,  and  from  that 
Judgment  this  appeal  has  been  taken. 

It  is  earnestly  contended  by  counsel  for  appellants  that  the  rule 
laid  down  in  Heckman  v.  Louisville  &  Nashville  Railroad  Co.,  85 
Ky.,  G38,  following  and  amplifying  the  doctrine  announced  in 
Louisville  <&  Nashville  Railroad  Co,  v.  Hall,  12  Bush,  131,  applifs 
to  this  case  and  is  decisive  of  it.    Appellants  claim  that  the  Louis- 
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ville  &  Nashville  Railroad  Co.  was  the  real  defendant  in  this  case, 
made  the  defense  in  the  nanne  of  the  Louisville,  Cincinnati  &  Lex- 
ing:ton  Railway  Co.,  and  is  bound  by  the  judgment. 

This  appeal,  therefore,  presents  two  questions  for  decision.  First, 
whether,  upon  the  facts  allejredin  the  amended  petition  and  disclosed 
by  the  record,  the  Louisville  &  Nashville  Railroad  Co.  is  bound  by 
the  judgment  herein  to  the  extent  that  it  received  the  net  profits  ac- 
cruing? from  the  lines  of  the  Louisville,  Oinciimati  &  Lexington 
Riulway  Co.  out  of  business  coming  t**  it  from  or  over  the  Cumber- 
land &  Ohio;  and,  second,  if  so,  whether  the  proper  procedure  has. 
been  adopted  to  subject  these  earnings  to  the  appellants'  claim. 

Upon  the  first  question  there  is  little  difficulty.  Assuming  the 
statements  of  the  amemled  petition  to  be  true  (and  for  the  purposes- 
of  this  appeal  we  must  so  presume),  together  with  the  facts  disclosed 
by  the  record,  it  appears  that  the  Louisville,  Cincinnati  &  Lexington 
Co.  had  no  railroad,  property  or  means  to  conduct  a  defense;  that  it 
had  only  the  franchise  to  exist,  and  that  the  Louisville  &  Nashville 
Railroad  Co.,  by  its  officers  and  agents,  took  charge  of  the  defense  of 
this  case,  controlled  it,  employed  counsel,  produced  evidence,  and 
paid  the  expenses  of  the  nominal  defendant  in  the  suit.  The  record 
discloses  that  Mr.  R.  E.  Sewell,  wh(»  made  the  report  upon  which 
the  judgment  was  based,  made  affidavit  **that  as  the  auditor  of 
the-Louisville  &  Nashville  Railroad  Co.,  he  superintends  all  work 
of  a  similar  kind  of  the  Louisville,  Cincinnati  &  Lexington  Railway 
Co.,  defendant  herein,  and  all  like  statements  rendered  herein  here- 
tofore by  said  defendant  have  been  made  under  his  su peri n tend- 
ency." 

Numerous  reports  were  filed  in  response  to  rules  taken  against  the 
Louisville,  Cincinnati  &  Lexington  Railway  Co.  by  the  officials,  who 
were  also  officials  of  the  Louisville  A  Nashville  Railroad  Co.,  stating 
earnings  as  having  accrued  to  the  Louisville,  Cincinnati  &  Lexing- 
ton Railway  Co.  from  business  coming  to  it  from  or  over  the  lines^ 
of  the  Cumberland  &  Ohio. 

In  our  opinion  the  law  is  well  settled  that  if  the  statements  of  the 
amendment  tendered  are  true  the  Louisville  <fe  Nashville  Railroad 
Co.  is  bound  by  the  judgment  against  the  Louisville,  Cincinnati  & 
LeA'ington  Railway  Co.,  and  in  any  litigation  between  the  Louis- 
ville &  Nashville  Co.  and  the  plaintiffs  in  this  suit  the  record  of  this 
suit  might  be  introduced,  with  evidence  showing  the  truth  of  the* 
averments  of  the  amended  petiiion. 

In  the  case  of  Louisville  &  Nashville  Railroad  Co.  v.  Hall  the  com- 
pany was  sued  by  the  wrong  name,  and  it  was  held  that,  as  the  com- 
pany failed  to  plead  further  and  failed  to  disclose  its  true  corporate 
name,  it  could  not  complain  that  the  judgment  was  rendered  against 
it  in  the  name  by  which  it  had  been  sued. 

In  the  case  of  Heckman  v.  Louisville  &  Nashville  Railroad  Co.,. 
85  Ky.,  638,  a  suit  was  brought  against  the  Louisville,  Cincmnati  & 
Lexington  Railway  Co.  for  an  injury  which  was  inflicted  by  the 
Louisville  &  Nashville  Railroad  Co.  After  a  period  of  more  than 
one  year  from  the  date  of  the  injury  an  amended  petition  was  filed,, 
stating  that  by  mistake  the  defendant  was  styled  the  Louisville,  Cin- 
cinnati &  Lexington  Railway  Co.,  when  it  should  and  was  intended 
to  be  the  Louisville  &  Nashville  Railroad  Co.,  which  was  the  correct 
name  of  the  defendant  sued  and  intended  to  be  sued  in  the  action,, 
and  praying  that  the  defendant  be  required  to  defend  by  its  correct 
name  of  the  Louisville  &  Nashville  Railroad  Co.,  and  for  judgment 
against  it. 

In  that  case  the  court  held  that  the  Louisville  <&  Nashville  Rail- 
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road  Co.  had  entered  its  appearance  and  made  defen*^  to  the  action 
M^ithin  one  year  from  the  date  of  the  injury,  and  therefore  the  statute 
of  limitation  could  not  apply,  though,  in  fact,  the  only  answer  filed  up 
to  that  time  was  in  the  nanie  of  the  Louisville,  Cincinnati  &  Lex- 
ington Railway  Co. 

The  court  in  that  case  said:  *'In  our  opinion,  not  only  according 
to  unvaryingr  authority  on  the  suhject,  but  on  the  principle  of  estop- 
pel and  conunon  fairness,  when  a  party  enters  his  appearance  and 
makes  his  defense  to  an  action  he  can  not  afterwards  complain  of  the 
judg:ment  that  may  be  rendered  against  him  upon  the  ground  that 
he  was  sued  by  the  wrong  name,  or  w^hat  is  practically  the  same 
thing,  that  the  name  of  a  different  person  was  inserted  in  the  caption 
•of  the  petition  and  in  the  summons;  and  it,  therefore,  necessarily 
follows  that  the  action  must  be  regarded  as  commenced  and  actually 
pending  against  him,  at  least  from  the  time  he  so  enters  his  appear- 
ance, if  not  from  the  time  he  is  served  with  the  summons." 

In  the  case  of  Eagle,  <fec.,  Co.  v.  Bradley,  <fec.,  Co.,  60  Federal 
Bep.,'  IIKJ,  suit  was  brought  for  an  infrinyrement  of  a  patent,  not 
against  the  firm  which  manufactumd  the  articles,  but  against  a 
branch  of  that  firm.  The  firm  which  manufactured  the  articles  con- 
ducted the  defense  and  was  defeated,  and  the  decree  in  that  case  was 
held  binding  upon  the  firm  which  conducted  the  defense.  Judge 
Blodgett,  in  delivering  the  opinion,  cited  Bobbins  v.  Chicago,  4 
Wallace,  657;  Claflin  v.  Fletcher,  7  Federal  Rep.,  851,  and  said: 
*'The  conclusive  effect  of  judgments  respecting  the  same  cause  of 
action  and  between  the  same  parties  rests  upon  the  just  and  expe- 
dient axiom  that  it  is  for  the  interest  of  the  community  that  a  limit 
should  be  opposed  to  the  continuance  of  litigation,  and  that  the  same 
cause  of  action  should  not  be  brought  twice  to  a  final  determination. 
*  *  Parties  in  that  connection  include  all  who  are  directly  inter- 
ested in  the  subject-matter,  and  who  had  a  right  to  make  defense, 
control  the  proceedinj^s,  examine  and  cross  examine  witnesses,  and 
appeal  from  the  judgment.  And  this  same  rule  is  restated  and  fol- 
lowed in  numerous  cases,  among  which  are  Beloit  v.  Morgan,  7 
Wall.,  619;  Miller  v.  Liggett,  <fec.,  Co.,  7  Federal  Rep.,  91;  Clallin 
V.  Fletcher,  Id.  851;  American  Bell  Tel.  Co.  v.  National  Imp. 
Tel.  Co.,  11  Federal  Rep.,  666;  Morse  v.  Knapp,  37  Federal  Rep., 
^2;  Lea  v.  Deakin,  UBiss.,  23:  13  Federal  Rep.,  514;  Wilson's  ex- 
ecutors v.  Been,  321  U.  8.,  525;  7  Sup.  Ct.  Rep.,  1004. 

"The  proof  in  this  case  shows  beyond  doubt  that  the  defendant  in 
this  case,  with  the  consent  of  the  defendants  in  the  Iowa  case  made 
itself  the  dominiis  llliis  in  that  case;  it  controlled  the  defense;  ap- 
peared by  its  own  attorneys;  it  was  the  manufacturer  of  the  plows 
in  which  the  alleged  infringement  was  found,  and  may,  I  think, 
with  entire  propriety  be  held  to  be  bound,  not  only  upon  all  ques- 
tions which  were  raised  and  determined  in  the  former  case,  but  upon 
all  which  might  have  been  raised  and  determined  in  that  case.  The 
Hague  patent  itself  was  considered  by  th*^  Iowa  court,  and  not  held 
to  be  an  anticipation  or  protection  as  against  the  complainant's  pat- 
ents. The  defendants  may,  I  think,  be  considered  as  bound,  but  all 
which  it  could  have  appropriately  put  into  the  record  in  that  case, 
including  the  testimony,  which  it  is  claimed  would  carry  the  Hague 
invention  back  of  the  Wright  invention. 

'*!  am,  therefore,  of  opinion  that  all  the  defenses  which  are  urged 
here  have  been  anticipated  and  are  cut  off  by  the  decree  in  the  Iowa 
case.  A  decree  will,  therefore,  be  entered,  finding  that  the  defend- 
fendant  infringed  as  charged,  and  for  an  injunction  and  account- 
ing." 
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The  Judgment  in  that  case  was  afSrmed  by  the  Court  of  Appeals^ 
7th  Circuit,  57  Federal  Rep.,  981.  ' 

The  court  said:  "The  suit  in  the  Circuit  Court  of  the  United  Statea 
for  the  southern  district  of  Iowa  was  brous^ht  to  restrain  the  infrinfir^ 
ment  of  the  same  claims  of  the  same  patent  here  in  question.  The- 
defendant  ihere  was  the  agent  of  the  present  appellant  in  the  sale  or 
the  infrinfi^ing  machines.  The  defense  of  the  suit  there  was  assumed 
and  prosecute  by  the  appellant  here.  The  appellant  was,  in  faet^ 
the  real  party  to  that  litigation,  and,  so  far  as  the  decree  there  is  r€» 
adjvdicata^  is  as  effectively  concluded  thereby  as  if  it  were  the  actual 
defendant  to  the  record.  (Lovejoy  v.  Murray,  3  Wall.,  1,  18,  19;: 
Bobbins  v.  Chicagfo,  4  Wall.,  657,  672.)" 

In  Landes  v.  Hamilton,  77  Mo.,  565,  the  court  said:  **It  is  not  al- 
ways essential  to  the  creation  of  an  estoppel  that  the  person  should 
be  a  party  to  the  record,  but  one  who  thus  instigates  and  promotes 
the  litigation  for  his  benefit  by  employing  counsel,  binding;  himself 
for  costs  and  damages,  will  be  bound  by  the  litigation  or  procedure- 
as  much  as  the  party  to  the  record." 

In  Eritell  V.  Peacock,  48  Mich.,  471,  an  action  was  instituted  on  a 
note  given  plaintiiT  by  defendant  for  logs.  A  stranger,  who  had  li- 
censed plaintifif  to  cut  the  logs,  but  had  undertaken  to  revoke  the^ 
license  before  plaintiff  sold  the  logs  and  accepted  the  note,  notified 
the  defendant  not  to  pay  plaintiff  the  amount  of  the  note,  where- 
upon defendant  permitted  the  stranger  to  defend  the  action  in  de- 
fendant's name.  It  was  held.  Judge  Cooley  delivering  the  opinion^ 
that  the  stranger  was  bound  by  the  Judgment,  although  not  a 
party. 

In  Bennett  v.  Wilmington  Star  Mining  Co.,  18,  III.  App.,  17,  the 
court  citing  (/ole  v.  Favorite,  69  III.,  457,  announced  the  principles 
**Persons  on  whose  behalf  and  under  whose  direction  the  suit  is. 
prosecuted  or  defended  in  the  name  of  some  other  ])erson  fall  within 
this  category,  and  in  such  cases  parol  evidence  is  admissible  to  show 
who  are  the  real  parties  in  interest,  and  that  they  conducted  the  liti- 
gation in  the  name  of  other  parties." 

In  Valentine  v.  Mahoney,  37  Cal.,  389,  plaintiff  brought  suit  in. 
ejectment.  Defendant  introduced  the  record  of  a  suit  between  him- 
self and  the  tenant  of  plaintiff's  grantor,  in  which  the  grantor, 
being  the  landlord,  defended  the  suit  in  the  tenant's  name.  It  was; 
held  that  the  landlord,  plaintifTs  grantor,  was  bound  by  the  judg- 
ment in  the  suit  between  the  tenant  and  the  present  defendant,  al- 
though not  a  party,  because  he  conducted  the  defense,  and  that  the- 
plaintiff  took  subject  to  the  infirmities  of  his  grantor's  title. 

The  court,  holding  the  record  admissible,  said:  *' Would  it  not  be 
an  anomaly  in  practice  to  permit  a  rnjrson,  after  defending  an  action 
upon  a  particular  issue,  and  immediately  thereafter,  to  litigate  the 
same  matter  in  another  action  with  the  same  adversary  in  total  dis- 
regard of  the  judgment  in  the  former  action?  The  judgment  is  con- 
clusive, both  upon  the  landlord  and  tenant,  in  the  subsequent  action, 
between  them,  involving  the  is-sue  of  eviction  of  the  tenant  hy 
virtue  of  the  judgment." 

In  Stoddart  v.  Thompson,  31  Iowa,  801,  the  court  said:  "One  who, 
though  not  a  party,  defends  or  prosecutes  an  action  by  employing 
counsel,  paying  costs,  and  doing  those  things  which  are  usually  done 
by  a  party,  will  be  bound  by  the  judgment  rendered  therein." 

To  the  same  effect  see  also  Palmer  v.  Hayes,  112  Ind.,  292;  Wood 
V.  Ensel,63  Mo.,  193;  Strong  v.  Phoenix  Ins.  Co.,  62  Mo.,  289;  Cole 
v.  Favorite,  69  III.,  457;  Linton  v.  Harris,  78  Ga.,  265;  Lovejoy  v. 
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Murray,  3  Wall.,  1;  Warfleld  v.  Davis,  14  B.  M.,  41;  Freeman  ott 
Judgments,  sections  174  and  175. 

Upon  the  second  question,  whether  the  procedure  adopted  is  cor* 
rect,  appellee's  counsel  reiy  principally  upon  the  cases  or  Brown  v. 
Vaucleave,  86  Ky.,  381,  and  Meadows  v.  Goff,  90  Ky..  641. 

In  the  former  case  the  actual  question  decided  was  that  after  a 
judgment  in  favor  of  the  plaintiff,  and  the  receipt  by  him  of  the 
amount  of  the  jud^^ment  in  satisfaction  thereof,  his  demand  was  sat- 
isfied and  his  ri^ht  to  appeal  barred. 

In  the  latter  case  this  court  held  that  after  a  final  Judgment  set- 
tling a  controversy  between  two  litigants  it  was  too  late  for  a  third 
person  to  file  a  petition  to  be  made  a  party  to  the  suit  and  set  up  a 
claim  to  the  property  in  controversy. 

Neither  of  these  cases  seem  to  apply  directly  to  the  case  at  bar. 
But  we  are  of  opinion  that  after  the  appeal  and  judgment  in  thi& 
case  it  would  be  too  late  to  bring  into  this  litigation  one  who  was 
neither  a  party  to  the  record  nor  bound  by  the  Judgment.    In  our 
view  the  facts  stated  in  the  amended  petition  did  not  give  the  ap- 
pellants the  right  to  file  a  petition  making  the  Louisville  <&  Nash- 
ville Railroad  Co.  a  party  defendant  to  this  litigation,  for  upon  the- 
theory  of  that  amendment,  and  considering  the  facts  therein  stated 
to  be  true,  that  company  was  already  a  party  defendant  and  bound 
by  the  judgment.    Tne  proper  procedure,  therefore,  would  have  been 
either  to  institute  a  separate  suit  against  the  Louisville  <&  Nashville 
Railroad  Co.,  setting  up  the  record  in  this  suit  and  the  facts  con- 
necting that  company  with  this  litigation,  or  to  proceed  against  the 
Louisville  &  Nasnvllle  Railroad  Cp.  in  this  suit  by  rule  based  upon 
an  affidavit,  stating  the  facts  set  out  in  the  amendment. 

Proceedings  in  this  litigation  were  not  ended  by  the  judgment 
rendered  after  the  last  appeal.  Undoubtedly  the  appellants  could  not 
only  take  steps  to  enforce  the  satisfaction  of  the  judgment  then  ren- 
dered, but  they  could  proceed  to  subject  net  earnings  accruing  to  the 
Louisville,  Cincinnati  &  Lexington  Railway  Co.  (if  that  company 
had  been  the  real  defendant),  since  the  last  net  earnings  reported 
before  the  report  **R.  E.  S.  No.  2"  was  made.  So,  too,  they  may, 
in  our  judgment,  proceed  in  this  litigation  to  subject  those  earnings 
in  the  hands  of  the  Louisville  <&  Nashville  Railroad  (]lo.,  if  it  be,  as 
alleged  in  the  amended  petition,  the  real  party  defendant  in  this 
suit.    (Wiggins  Co.  v.  O.  &  M.  Ry.  Co.,  142  U.  S.,  292.) 

This  question,  while  not  strictly  before  the  court  upon  this  ap- 
peal, has  been  considered  and  decided  to  the  end  of  preventing  need- 
less litigation. 

Wherefore,  the  judgment  is  affirmed. 

Judge  DuRelle  delivered  the  following  response  to  j:)etition  for 
modification  July  17,  1896: 

The  petition  for  modification  has  been  carefully  considered,  and 
while  it  is  true  that  the  appellee,  the  Louisville,  Cincinnati  &  Lex- 
ington Railway  Co.,  has  no  interest  in  the  matters  in  regard  to  which 
a  modification  of  the  opinion  is  sought  by  it,  it  is  perhaps  also  true 
that  the  opinion  went  too  far  in  stating  that  questions  were  decided 
which  were  not  strictly  before  the  court  upon  the  appeal.  It  has 
been  the  custom  of  courts,  since  opinions  were  written,  to  state  the 
existence  of  a  remedy  which  was  not  sought  as  a  reason  for  denying 
the  remedy  which  was  sought.  In  thousands  of  cases  it  has  been 
stated  that  the  relief  sought  in  equity  was  denied  because  an  ade- 
quate remedy  at  law  existed.  This,  however,  is  universally  con- 
sidered, and  properly  so,  to  be  stated  arguendo^  and  the  opinion  in. 


72  STEPHENS,    &C.  >V.   ARNOLD. 

this  case  should  have  heen  eonflDed  in  that  respect  to  stating:,  as 
ar^ment,  that  the  Louisville  &  Nashville  Railroad  Co.  was  bound 
by  the 'judgment,  if  the  matters  stated  in  the  tendered  amended  pe- 
tition were  true,  and  without  indicating  the  exact  course  of  proce- 
dure to  be  adopted.  To  the  extent  herein  indicated  the  opinion  is 
modified. 


/        SuTT  V.  Hough's  adm'r. 
(I'iled  April  16,  1896— iVb<  to  be  reported.) 

Advancementi — Judgment  supported  by  evidence — In  this  action  to  Rettle  a 
decedent^B  estate  the  finding  of  the  Chancellor  as  to  the  amount  of  ad- 
vancementfl  reoeived  by  a  particnlar  heir,  based  npon  the  report  of  a 
■oommissioner,  will  not  be  disturbed,  the  evidence  being  conflicting. 

Geo.  S.  Fulton  for  appellant. 
Fairleigh  <t  Straus  for  appellee. 
Appeal  from  Bullitt  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

Tabitha  Hough  died  intestate,  leavinsr  surviving  her  three  chil- 
dren, Sallie  Sutt,  Samuel  S,  Hough  and  Mrs.  McGloughlln,  who  were 
her  only  heirs  at  law. 

This  action  was  brought  by  her' personal  representative  to  settle 
the  estate  and  to  ascertain  what,  if  any,  advancements  had  been 
made  the  heirs  by  their  mother.  Samuel  S.  Hough,  and  McGlough- 
lin  admitted  they  had  each  received  advancements  from  their 
mother,  amounting  to  $1,000.  Sallie  Sutt  admitted  she  had  received 
from  her  mother  advancements  amounting  to  $600.  The  only  ques- 
tion in  this  case  is  as  to  whether  she  had  received  the  amount  she 
admits,  or  the  sum  of  $1,000,  as  claimed  by  the  other  heirs. 

There  is  some  conflict  in  the  evidence  on  the  disputed  question. 
The  commissioner  of  the  court  reported  that  Mrs.  Sutt  had  received 
an  advancement  of  $1,000  from  her  mother.  The  court  below  sus- 
tained the  finding  of  the  commissioner  and  charged  her  in  the  settle- 
ment of  the  estate  with  that  amount. 

After  a  careful  examination  of  the  evidence  we  can  not  reach  the 
conclusion  that  the  court  erred  in  charging  her  with  that  amount. 

Wherefore,  the  judgment  is  affirmed. 


Stephens,  &c.  v.  Arnold. 
{Filed  ApHl  15,  IH^—Not  to  be  reported.) 

1.  Compromise — The  evidence  shows  that  the  heirs  of  a  decedent'  became 
the  owners  of  the  land  in  controversy  by  a  compromise  entered  into  by 
which  the  right  of  the  decedent  was  finally  settled  and  a  litigation  pending 
for  many  years  determined. 

2.  Adverse  possession — The  pleadings  and  proof  show  an  adverse  possession 
by  the  decedent  and  his  heirs  that  had  ripened  into  a  title,  and  therefore, 
even  if  no  compromise  had  been  made,  the  right  of  the  heirs  to  the  land  in 

'Controversy  would  be  perfect. 
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5.  Entry  without  right — As  the  proof  shows  that  those  under  whom  appel- 
lants claim  entered  without  right,  no  title  yested  in  them  or  those  claiming 
under  them  from  that  entry. 

L.  T.  Applegate  for  appellants. 
W.  H.  Holt  and  John  H.  Barker  for  appellee. 
Appeal  from  Pendleton  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

It  is  evident  from  the  testimony  that  the  heirs  of  Arnold  became 
the  owners  of  the  land  in  controversy  by  a  compromise  entered  into, 
by  which  the  right  of  Arnold  was  finally  settled  and  a  litigation 
pending  for  a  quarter  of  a  century  determined.  If  no  compromise 
nad  been  made  the  pleadings  and  proof  show  an  adverse  possession 
by  Arnold  and  his  heirs  that  had  ripened  into  a  title.  Besides,  the 
proof  shows  that  the  entry  by  the  heirs  of  Stephens  on  the  land  in 
dispute  was  made  without  right,  and  from  it  no  title  vested  in  Ste- 
phens or  those  claiming  under  them. 

Judgment  affirmed. 


■  DAVia  V.  Adkins,  Ac. 
{Filed  April  21,  1896— A^o<  to  be  reported.) 

Nuisance — Injunction — In  this  soit  to  enjoin  the  erection  of  a  schoolhouse 
and  onthonse,  including  a  privy,  on  a  lot  bought  for  that  purpose  by  the 
defendants,  the  trui^teeB  of  a  school  district,  the  complaint  bein);(  that  the 
«urface  and  under-ground  waters  will  flow  from  the  school  site  into  plain- 
tiff's spring;;,  as  the  plaintifFV  pleadings  are  indefltiite  and  uncertain  as  to 
the  anticipated  damage  the  court  properly  di^misi^ed  the  petition.  If  actual 
injury  results  the  plaintiff  will  uot  be  precluded  by  this  proceeding;  from 
«ecurin^  an  abatement  of  the  privy  as  a  nuisance. 

Tye  &  Sharp  for  appellant. 
R.  D.  HiU  for  appellees. 
Appearfrom  Whitley  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

This  is  a  suit  to  enjoin  the  erection  of  a  schoolhouse  and  out- 
houses, including  a  privy,  on  a  lot  bought  for  that  purpose  by  the 
appellees,  the  school  trustees  of  a  district  in  Whitley  county.  The 
•complainant  owns  a  farm  across  the  public  road  on  the  opposite  side 
thereof  from  the  objectionable  structures,  and  has  a  spring  some  150 
feet  from  his  dwelling  house,  and  that  far  or  further  from  the  build- 
ings complained  of  into  which,  he  avers,  the  surface  and  underground 
waters  will  flow  from  the  school  site.  His  petition  was  dismissed, 
as  we  presume,  because  its  averments  do  not  make  it  reasimably 
<!lear  that  such  a  flow  into  his  spring  will  inevitably  result. 

It  seems  to  us  that  the  plaintiff's  pleadings  are  indefinite  and 
uncertain  in  this  respect.  There  is  surely  no  reason  to  apprehend 
that  surface  waters  will  ruin  the  spring,  as  by  the  slightest  precau- 
tionary measures  they  may  be  diverted  therefrom.  The  course  of 
the  underground  waters  is  a  matter  of  uncertainty  and  speculation 
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SO  far  as  the  pleadinjrs  advise  us,  and  the  distance  would  seem  to  be 
too  far  for  damage  from  percolation.  If  actual  injury  results  the 
plaintiff  Avill  not  be  precluded  by  this  prooeedinfs:  from  securing?  an 
abatement  of  the  privy  as  a  nuisance.  While  the  object  of  the  writ 
is  preventive,  the  anticipated  damage  must  be  more  certainly  set 
forth  than  is  done  here. 
Judgment  affirmed. 


Sat.lee's  ex'or  v.  Sallee. 
iFiled  April  22,  1896— iVb<  to  be  reported.) 

1.  Fraudulent  conveyance  of  exempt  property — A  conveyance  by  a  debtor  of 
property  which  Ib  exempt  from  execution  is  not  frandnlent  as  to  creditors. 

2.  Right  of  grantor  to  cancellation  of  deed — "V\  here  a  father,  eif^hty-six  years 
of  a[te  and  physically  infirm,  conveyed  to  his  son  property  which  was  ex*^ 
empt  from  execotion  us  a  homestead,  becanse  he  feared  it  would  be  taken 
from  him  under  a  jnd^ment  in  a  suit  for  slander  which  was  threatened  by 
his  grandfton,  and  the  grantee,  although  without  fault  on  his  part,  failed  to 
comply  with  the  covenants  of  the  deed  as  to  the  support  and  care  of  the 
grantor,  in  an  action  brought  by  the  grantor  to  set  aside  the  conveyance 
within  seven  months  after  it  was  executed  the  chancellor  should,  in  view  of 
the  age  and  condition  of  the  grantor  and  the  treatment  accorded  him,  and 
the  promptness  with  which  he  disaffirmed  the  contract,  have  granted  the 
relief  sought. 

C.  A.  Hardin  for  appellant. 

Thompson  &  Wilson  and  Bell  &  Bell  for  appellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

This  action  was  instituted  in  the  Mercer  Circuit  Court  September 
14,  1891,  by  O.  P.  Sallee  against  Henry  Sallee,  his  son.  The  chief 
object  sousrht  was  the  cancellation  of  a  deed  made  by  plaintiff  to 
defendant  February  14,  1891. 

It  is  substantially  alleged  in  the  first  paragraph  of  the  petition  that 
the  defendant  falsely  and  fraudulently  represented  to  the  plaintiff 
that  G.  W.  Sallee  and  his  wife  would  or  was  about  to  bring  a  slander 
suit  against  tlie  plaintiff,  and  that  he,  plaintiff,  wouM  not  be  allowed 
to  testify  in  the  case,  and  that  a  large  judgment  would  be  rendered 
against  him,  and  his  farm  sold  to  pay  same,  and  that  he  would  have 
nothing  to  support  him,  and  that  he  relied  on  the  said  representations, 
and  but  for  the  same  would  not  have  made  the  deed.  G.  W.  Sallee 
is  the  son  of  the  defendant.  It  is  also  alleged  that  defendant  repre- 
sented to  plaintiff  if  he  would  make  the  conveyance  that  the  land 
could  not  be  subjected  to  the  judgment,  and  that  after  plaintiCf's 
death  defendant  would  divide  the  land  equally  among  plain* 
tiff's  children  and  heirs.  It  is  also  alleged  in  the  petition  that  plain- 
tiff was  in  his  eighty-sixth  year,  and  by  reason  of  age  and  physical 
infirmity  he  was  unahle  to  go  to  town  to  consult  a  lawyer  or  other- 
wise protect  his  rights. 

The  recitals  in  the  deed  are  in  substance  that  the  defendant  should 
furnish  the  plaintiff  with  a  good  comfortable  home,  feed  and  clothe 
him,  give  him  careful  attention,  both  in  sickness  and  in  health,  see 
that  he  wanted  for  nothing  to  make  him  comfortable  so  far  as  can 
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be  provided  in  reason  so  long  as  he  may  live,  and  after  death  bury 
bira  decently.  And  it  is  further  provided  in  tne  deed  that  if  defend- 
ant failed  to  comply  with  the  conditions  aforesaid  then  the  deed  to 
become  void  and  the  title  revert  back  to  plaintiff. 

It  is  alleg:ed  in  the  second  paragraph  of  the  petition  that  defend- 
ant had  failed  to  comply  with  the  conditions  of  the  deed,  although 
he  moved  onto  the  farm  so  conveyed  and  has  been  there  ever  since. 
The  defendant  in  his  answer  denied  makinsr  the  false  or  fraudulent 
representations  set  out,  and  the  promise  to  divide  the  land  among 
the  children;  also  claimed  that  he  had  fully  complied  with  the  cove- 
nants in  the -deed,  which  claim  plaintiff  denied. 

After  considerable  preparation  for  the  trial  of  the  cause  had  been 
made,  the  plaintiff  departed  this  life  testate,  and  in  his  will  requested 
that  this  suit  be  prosecuted.  The  executor  and  devisees  continued 
the  prosecution,  of  the  suit,  and  on  final  hearing  the  court  adjudged 
that  plaintiffs  were  not  entitled  to  any  relief,  and  dismissed  the  peti- 
tion, and  from  that  judgment  the  executor,  John  T.  Panky,  and 
others  have  appealed. 

Counsel  for  appellee  insists  that,  inasmuch  as  the  conveyance  was 
made  to  defraud  a  creditor  or  to  defeat  an  apprehended  judgment  in 
a  slander  suit,  he  can  not  be  allowed  to  recover  the  property  so 
conveyed. 

Counsel  for  appellant  says  the  ideas  that  seemed  to  $;overn  the 
circuit  judge,  and  which  were  the  basis  of  his  decision,  were  that  the 
old  man  made  the  deed  to  avoid  having  his  property  taken  from 
him  in  the  '^slander  suit,"  and  that,  however  fraudulent  the  conduct 
of  Henry  Sallee  might  have  been,  the  old  man  was  **in  pmn 
c/e/iWo,"  and  could  riot  be  relieved  in  a  court  of  equity.  The  learned 
judge  below  did  not  assign  his  reasons  for  the  judgment,  hence  we 
can  not  know  the  reasons  which  controlled  him. 

The  evidence  in  the  case  shows  that  the  land  conveyed  was  the 
homestead  of  the  plaintiff,  and  the  only  evidence  as  to  value  is  the 
statement  of  appellee,  who  shows  it  to  be  worth  $6  per  acre,  and 
there  beine  150  acres  in  the  tract  its  value  was  $900.  It  being  ex- 
empt from  execution,  the  plaintiff  could  not  commit  a  legal  fraud  as 
to  creditors  by  any  disposition  he  could  make  of  il,  as  has  been  often 
held  by  this  court,  hence  the  contention  of  counsel  on  the  question 
of  relief  from  the  consequences  or  results  of  fraudulent  conveyances 
need  not  be  further  noticed.  It  appears  that  G.  W.  Sallee  did  go  to 
town  with  the  intent  to  bring  suit  against  his  grandfather,  with  whom 
he  had  been  living  for  some  time,  and  perhaps  he  had  a  good  cause 
of  action,  but  it  does  not  clearly  appear  why  he  finally  abandoned 
the  idea,  nor  is  it  at  all  material  to  the  decision  of  this  case.  Plain- 
tiff instituted  this  suit  within  seven  months  after  the  execution  of 
the  deed,  and  the  cause  of  action  of  G.  W.  Sallee,  if  any  he  had,  was 
not  then  barred. 

It  seems  manifest  from  the  testimony  of  plaintiff  and  all  the  cir- 
cumstances that  the  fear  of  his  farm  bei!)g  taken  from  him  under 
judgment  in  the  slander  suit  caused  the  plaintiff  to  make  the  con- 
veyance, but  it  is  not  clear  that  the  appellee  had  anything  to  do 
with  causing  such  fear  or  made  the  representations  complained  of. 
The  plaintiff,  it  is  true,  testifies  to  that  effect,  but  the  appellee  testi- 
fies to  the  contrary  as  to  that  matter.  A  number  of  witnesses  were 
introduced,  and  much  of  the  testimony  is  incompetent.  Taking  all 
the  testimonv  into  consideration  it  seems  to  us  tnat  the  allegations 
of  the  second  paragraph  of  the  petition  are  to  some  extent  sustained. 
It  may  be  that  appellee  coulcf  not,  under  the  circumstances,  have 
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prevented  the  failure,  yet  the  failure  was  none  the  less  a  failure  to 
comply  with  the  requirements  of  the  deed. 

It  is  claimed  that  appellee  agreed  with  plaintiff  that  after  his 
(plaintiff's)  death  he  (defendant)  would  divide  the  land  with  the 
other  children,  and  one  witness,  Panky,  testified  in  substance  that, 
after  the  institution  of  the  suit,  appellee  in  substance  said  he 
would  deed  it  back  to  plaintiff  if  they  would  shut  up,  or  something 
to  that  effect.  It  may  be  conceded  that  neither  of  these  promises 
are  obligatory,  yet  they  tend  to  show,  if  true,  the  real  contract  be- 
tween the  parties.  It  appears  that  plaintiff  had  deeded  the  land  to 
Panky  once,  and  that  afterwards  Panky  conveyed  it  back.  The  rea- 
sons for  this  do  not  appear.  The  testimony  shows  that  appellee 
obtained  some  personal  property  of  the  plaintiff,  which  plaintiff 
iiontends  he  was  not  entitled  to,  but  appellee  testified  that  he  was  to 
have  it  as  part  of  the  trade,  but  as  no  judgment  was  asked  for  it 
it  is  not  necessary  to  determine  that  question. 

Considering  the  age  and  comlition  of  the  plaintiff  and  the  treat- 
ment accorded  him,  and  the  promptness  with  which  he  disaffirmed 
the  contract  and  sought  the  cancellation  of  the  deed,  we  are  of  opin- 
ion that  the  deed  should  have  been  cancelled  and  held  for  naught. 

The  judgment  of  the  court  below  is,  therefore,  reversed,  and 
cduse  remanded,  with  directions  to  annul  and  cancel  the  convey- 
ance of  the  land  as  prayed  for  in  the  petition,  and  for  proceedings 
-consistent  with  this  opinion. 


Walker,  Peters  &  Co.  v.  Yellow  Poplar  Lumber  Co. 

(Filed  April  22,  lSd6— Not  to  be  reported.) 

Judj^ment  supported  by  rvideucc — In  these  anits  npon  claims  growing  out  of 
contrActs  for  the  delivery  of  snw  logo,  in  which  the  defendant  relied  upon  a 
•compromise  as  a  bar  to  the  clHiuifl  ttoed  on,  the  evidence  is  sufficient  to  sap- 
port  the  judgment  dismissing  the  petitions. 

James  Goble  and  Thomas  H.  Hines  for  appellants. 
W.  S.  Harkins  and  John  F.  Hajyer  for  appellee. 
Appeal  from  Floyd  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guf!i\ 

This  appeal  is  prosecuted  by  Mactc  J.  Peters  from  a  judjjment  ren- 
dered by  the  Floyd  Circuit  Court  in  the  following  consolidated 
actions,  viz:  Walker,  Peters  &  Co.  v.  Yellow  Poplar  Lumber  Co., 
filed  Jan.  2,  1892:  Peters  A  Mills  v.  Same,  filed  Jan.  2,  1891;  Walker, 
Peters  &  Co.  v.  Same,  filed  Sept.  20,  1892;  Peters  &  Mills  v.  Same, 
filed  Sept.  20,  1892;  and  Walker,  Peters  &  Co.  v.  Same,  filed  July 
20,  1893. 

The  suits  were  on  claims  growing  out  of  one  or  more  contracts  for 
the  delivery  of  saw  logs.  After  the  institution  of  two  of  the  above- 
named  suits  a  compromise  was  eflFected,  or  at  least  attempted  to  be 
made.    The  alleged  compromise  reads  as  follows: 

**Know  all  men  by  these  presents:  That  we,  P.  S.  Walker,  N.  J. 
Peters,  A.  L.  Toney  and  Jno.  R.  F.  Mills,  individually,  each  for  him- 
self and  as  partners  doing  business  under  the  firm  name  of  W^alker, 
Peters  &  Co.,  and  the  said  N.  J.  Peters,  A.  L.  Toney  and  Jno.  R.  F. 
Mills,  individually,  each  for  himself  and  as  partners  doing  business 
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under  the  firm  name  of  Peters  <fe  Mills,  or  Peters,  Mills  <fe  Co.,  in  con- 
sideration of  three  thousand  and  five  liundred  dollars  ($3,d(M))  cash  in 
hand  paid,  at  the  delivery  of  these  prerfents  to  the  said  Walker,  Peters 
k  Co.  and  said  Peters,  Mills  &  Co.,  by  the  Yellow  Poplar  Lumber  Co., 
a  corpt>ration  organized  under  and  pursuant  to  the  laws  of  the  State^ 
of  Illinois,  havinp  its  principal  place  of  business  at  Coal  Grove,  in 
the  county  of  Lawrence,  and  State  of  Ohio,  do,  and  each  does,  hereby 
revise  and  release  the  said  Yellow  Poplar  Lumber  Co.,  its  successors 
and  assig:ns,  and  its  predecessors,  the  Chicago  Lumber  Co.,  also  a 
corporation  created  under  the  laws  of  the  State  of  Illinois,  its  suc- 
cessors and  aasfgns,  of  and  from  all  manner  of  actions,  causes  of 
action,  suits,  debts,  dues,  accounts,  bonds,  covenants,  contracts, 
agreements,  judgments,  claims  and  demands  whatsoever,  in  law  or 
equity,  which  against  the  said  The  Yellow  Poplar  Lumber  Co.,  ivc 
the  Chicago  Lumber  Co.,  we  individually  or  as  partners  aforesaid 
have  had,  now  have  or  which  our  heirs,  executors  or  assigns  here- 
after can,  shall  or  may  have  for  or  by  reason  of  any  cause,  matter 
or  thin^;,  and  especially  the  claim  or  demand  of  the  said  Walker, 
Peters  <&  Co.  set  up  in  the  suit  lately  pending  in  the  circuit  court  of 
Floyd  outity,  in  the  State  of  Kentucky,  upon  contract,  in  writing, 
dated  2oth  July,  1889,  between  the  Chicago  Lumber  Co.  and  said 
plain titTs,  which  cause  has  been  transferred  upon  the  application, 
petition  and  bonds  of  the  Yellow  Poplar  Lumber  Co.  aforesaid,  and 
is  now  pending  in  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kentucky  at  Frankfort,  and  also  cause  of  action  set  up 
by  the  said  Peters,  Mills  and  others  against  same  defendants,  and 
now  pending  in  the  Circuit  Court  of  Floyd  county,  in  the  said  State 
of  Kentucky;  and  hereby  authorize  the  said  Yellow  Poplar  Lumber 
Co.,  or  its  attorney  of  record  in  the  actions  pendinjj  aforesaid  to  pro- 
cure dismissal  of  the  said  actions  and  of  each  one  of  them,  and  agree, 
furthermore,  to  direct  the  dismissal  of  said  actions  and  of  each  of 
them  by  our  attorney  of  record  therein. 

**Given  under  the  hands  and  seals  of  the  said  above-named  grant- 
ors, this  the  291  h  day  of  August,  A.  D.  1892. 


(Signed,)  *'P.  S.  Walker, 

"Alonzo  Tonev, 
**J.  K.  F.  Mills, 
**M.  J.  Peters," 


Seal," 

;seai,; 

8eal," 
[Seal.; 


The  appellee,  besides  traversing  the  allegations  of  the  petitions  of 
plaintifts,  also  pleaded  and  relied  on  the  compromise  aforesaid  as  a 
settlement  and  bar  to  the  claims  sued  on. 

Appellant's  plea  and  contention,  in  substance,  is  that  the  compro- 
mise was  fraudulent  and  not  authorized  by  him  nor  assented  to  by 
him,  and  that  he  did  not  receive  any  of  the  $3,500  paid,  and  that  it 
was  much  less  than  what  was  due  from  appellee,  and  that  he  and 
Walker,  by  agreement  in  writing,  were  the  only  parties  authorized 
to  transact  the  business  of  the  firm,  of  which  appellee  had  notice. 

These  contentions  of  appellant  are  denied  by  appellee. 

The  cases  were  all  transferred  to  equity  and  leferred  to  a  commis- 
sioner to  take  proof  and  report,  which  report  was  made  and  excep- 
tions filed,  which  were  overruled  by  the  court,  and,  upon  final 
hearing,  plaintifi^'  petitions  were  all  dismissed,  and  from  that  judg- 
ment appellant  appeals. 

The  testimony  of  the  witnesses  is  somewhat  conflicting,  and  we 
deem  it  unnecessary  to  recite  the  testimony  at  length. 

The  paper  signed  by  the  partners  composing  the  firm  of  Walker, 
Peters  <&  Co.  does  not,  in  terms,  exclude  the  other  partners  from  the 
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rights  eomniOD  to  partners,  and,  besides,  if  it  did,  Walker  signed 
the  compromise  agreement.  It  is  true  that  Peters  did  not  sign  it 
nor  does  it  appear  that  he  authorized  his  name  to  be  signed  to  it« 
but  the  other  partners  signed  the  paper,  and  the  money,  in  part  at 
least,  seems  to  iiave  been  used  for  the  benefit  of  the  firm.  It  does 
not  appear  that  the  appellee  procured  the  settlement  by  any  fraudu- 
lent means.  All  the  partners  except  ap|>e]lant  seem  to  be  satisfied 
with  the  settlement. 

Talking  all  the  evidence  together,  we  are  of  the  opinion  that  the 
judgment  of  the  court  below  is  sustained  by  the  law  and  testimony, 
and  the  judgment  is  afiirmed. 


Warren  Deposit  Bank  v.  Robinson's  adm'rs,  &c, 
LFiled  April  23,  1896— iVb^  to  be  reported^ 

1.  Usury — Where  9Ach  of  two  partners  upon  a  settlement  assumed  one- 
half  of  a  partnership  debt,  each  releasinf;  the  other  to  that  extent,  one  of 
the  partners  who  ^xeonted  a  note  for  his  half  was,  npon  a  pl^a  of  usury, 
properly  allowed  a  credit  for  one-half  the  usury  which  had  been  paid  by  the 
tirm  prior  to  the  settlement. 

2.  Same — When  a  note  had  been  renewed  from  time  to  time,  interest  be- 
ing paid  in  advance  each  time,  in  oaying  the  claim  of  usury  it  was  error  to 
deduct  from  the  principal  the  amounts  paid  as  interest  as  of  the  dates  they 
were  paid,  and  then  calculate  interest  upon  the  balance.  As  the  receiving 
of  legal  interest  in  advance  is  not  usurious,  the  paymeuts,  to  the  extent  of 
the  legal  rate,  should  have  been  treated  as  interest  paid  in  advance,  and  the 
excess  of  the  legal  rate  credited  upon  the  principal. 

Wright  &  McElroy  for  appellant. 

Claris  &  Clark  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

Robinson  <&  Seely  borrowed  for  the  firm,  of  w^hich  they  were  the 
only  members,  large  sums  of  money  of  the  bank  (appellant),  and  in 
October,  1891,  made  a  settlement  of  the  matter,  and  each  one  as- 
sumed his  part  of  the  indet»tedness,  releasing  the  other  to  that  extent. 
They  paid  usurious  interest  to  the  bank  on  this  money  for  years 
prior  to  the  settlement,  and,  Robinson  dying,  his  representatives  are 
claiming  a  deduction  on  account  of  the  usury  paid.  Robinson's  part 
of  the  debt  due  the  bank  was  $o,6i}0,  when  this  settlement  was  made, 
for  which  he  executed  his  note,  and  he  has  been  allowed  one-half  of 
the  usury  paid  by  the  firm  prior  to  its  execution,  and  this  we  think 
was  just  and  equitable;  that  much  usury  had  gone  into  the  note, 
and,  it  being  a  part  of  the  indebtedness  for  which  Robinson  was 
jointly  liable,  we  perceive  no  rtason  why  it  should  not  be  purged  of 
usury.  Usury  was  also  pleaded  as  against  the  bank  on  other  trans- 
actions or  notes  given  by  Robinson  to  the  bank,  and  the  only  revers- 
ible error  committed  consists  in  the  manner  of  ascertaining  the 
usury,  or  rather  of  entering  credits  for  the  usury  paid.  The  interest, 
which  exceeded  the  legal  rate,  was  paid  in  advance,  and  the  com- 
missioner in  making  his  calculation  proceeded  to  deduct  this  inter- 
est (not  the  excess),  the  whole  of  it,  from  the  principal,  thereby 
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i^reditinf:  the  note  with  the  interest  as  paid  at  the  date  of  its  execu- 
tion. 

This  was  error,  and  the  error  applies  also  to  what  is  called  the  dis* 
count  of  the  paper,  which  was  a  mere  loan  at  a  usurious  rate.  The 
excess  of  the  legal  rate  should  alone  have  been  credited,  as  the  re- 
covery of  legal  interest  in  advance  is  not  usurious.  We  have  not 
made  a  calculation,  but  on  such  large  sums,  running  for  a  considera- 
ble length  of  time,  the  mode  adopted  below  of  calculation  and  the 
one  suggested  would  make  quite  a  difference. 

Reversed  and  remanded,  with  directions  to  render  a  Judgment  on 
the  basis  herein  indicated. 


Kentucky  Life  &  Accident  Co.  v.  Thompson,  assignee  of 
Kentucky  Mutual  Benefit  Society. 

{Filed  April  28,  1896— iVb<  to  be  reported.) 

Sale  by  insurance  company  0/  register  of  applications  and  of  good  will — False 
representations — la  this  action  by  appellee  as  aseignee  of  a  matnal  benefit 
eooiety  to  recover  of  appellant'insurauce  company  upon  a  note  ezeoated  to 
him  in  consideration  of  the  sale  to  appellant  of  the  refs^ister  of  applications 
of  the  second-class  membership  of  said  mntnal  benefit  society  and  of  the 
good  will  of  the  society,  a  ^ood  defense  was  presented  by  a  paragraph  of 
appellant^s  answer,  alie^^ing  that  appellee  h&d  falsely  represented  the  mem- 
bership of  members  on  the  register  that  were  of  insurable  age,  and  that  ap- 
pellant relied  on  the  same  when  in  fact  the  register  did  not  traly  state  the 
ages  of  the  members,  bnt  that  they  were  mnoh  older  than  represented  and 
but  few  of  them  of  an  insurable  age  and  that  the  note  was  without  considera- 
tion,  and  appellant  had  been  put  to  much  trouble  and  expense,  which  it 
pleaded  as  a  counterclaim.  But  as  these  allegations  were  traversed  by  the 
reply  it  was  incumbent  on  appellant  to  sustain  the  defense  by  a  preponder- 
ance of  the  testimony,  which,  in  the  opinion  of  this  court,  it  has  failed  to  do. 

M.  Mundy  and  W.  B.  Hoke  for  appellant. 
Victor  F.  Bradley  for  appellee. 
Appeal  from  Scott  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

This  appeal  is  prosecuted  by  the  Kentucky  Life  &  Accident  In- 
surance Co.  from  a  judgment  rendered  by  the  Scott  Circuit  Court 
in  the  suit  of  W.  Z.  Thompson,  assignee  of  the  Mutual  Benefit  So- 
ciety, against  the  said  society  and  the  appellant  and  others. 

It  is  alleged  in  substance  in  the  petition  that  the  plaintifr(assie:- 
nee)  sold  to  appellant  the  register  applications  of  the  second  class 
membership  ot  said  mutUHl  benefit  society,  as  well  as  the  good  will 
of  said  society,  and  wav^  to  and  did  furnish  a  circular  letter  recom- 
mending^ appellant  to  the  favorable  consideration  of  the  said  mem- 
bers for  insurance,  for  which  appellant  was  to  pay  $1,000,  and  that 
it  executed  its  acceptance  therefor,  due  in  thirty  days,  but  iailed  to 
pay  same,  and  for  which  judgment  was  prayed.  The  second  para- 
graph of  appellant's  answer  denies  appellee's  right  or  power  to 
make  the  saie  set  out  in  petition.  The  substance  of  the  third  par- 
agraph is  that  appellee  falsely  represented  the  number  of  members 
on  the  register  that  were  of  insurable  age,  and  that  the  appellant 
relied  on  the  same  when  in  fact  the  register  did  not  truly  state 
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the  ages  of  the  members,  but  that  they  were  much  older  than  rep- 
resented, and  but  few  of  them  of  an  insurable  age,  and  thatl:he  ac- 
ceptance was  without  consideration,  and  the  appellant  had  been  put 
to  much  trouble  and  expense,  for  which  it  asked  Judgment  over 
against  appellee  for  $100  as  a  counterclaim.  The  reply  of  appellee- 
denied  the  material  averments  of  the  answer.  The  court  upon 
final  hearing  rendered  Judgment  for  the  amount  as  claimed  by  ap- 
pellee. 

The  third  paragraph  of  the  answer  presented  a  good  defense,  but 
being  traversed  by  the  reply  it  was  incumbent  on  appellant  to  sus- 
tain the  defense  by  a  preponderance  of  the  testimony,  which^  in  our 
opinion,  it  has  failed  to  do. 

The  judgment  appealed  from  is,  therefore,  affirmed. 


BoWEN   V.   CliEABY. 

LFiled  ApiHl  22,  H&^—Not  to  be  reported^ 

Pledge  of  stock — Xotice — Iq  this  action  in  which  the  surety  in  a  note  asserts- 
a  lien  upon  a  certificate  of  stock  pledged  to  him  by  the  principal  to  indem- 
nify him,  as  the  evidence  shows  that  the  certificate  was  assigned  to  the  prin- 
cipal in  blank  in  order  that  it  might  be  pledged  by  him  to  secure  a  particular 
note  in  bank,  which  has  since  b^eu  satisfied,  and  the  surety  in  another  note 
who  now  asserts  ii  lien  had  notice  when  the  certificate  was  pledged  to  him 
of  the  purpose  for  which  it  had  been  assigned  to  the  principal,  and  that 
the  principal  had  no  authority  to  pledge  it  for  any  other  purpose,  the  lien 
can  not  be  enforced  against  the  owner  of  the  stock. 

D.  A.  Glenn  for  appellant. 

O'Hara  &  Kouse  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor, 

The  appellant,  Bowen,  asserts  a  lien  on  a  certificate  of  stock,  No. 
359,  issued  by  the  JLatonia  and  Stock  Association,  and  owned  by  the 
appellee,  Cleary,  alleging  in  his  pleadings  that  it  was  pledged  to  se- 
cure the  payment  of  a  note  of  $700,  payable  to  the  Northern  Bank 
of  Kentucky,  John  E.  Hamilton  being  the  principal,  and  the 
appellant,  Bowen,  his  surety. 

This  stock  was  issued  to  the  appellee,  Cleary,  and  the  proof  con- 
duces to  show,  and  there  seems  to  be  no  dispute  as  to  the  fact,  that 
Cleary  assigned  this  stock  in  blank  to  Hamilton  that  it  might  be 
pledged  by  Hamilton  to  secure  the  payment  of  a  note  to  the  Cov- 
ington City  National  Bank  for  $1,900,  on  which  Cleary  and  Bowen. 
were  the  sureties. 

Cleary  intervened  by  a  proper  pleading  and  alleged  that  this  note 
for  $1,900  had  been  fully  paid,  and  the  liabilty  to  the  bank  termi- 
nated; that  Hamilton  had  no  authority  to  plec^e  this  stock  for  the 
payment  of  ttie  $700  due  by  Hamilton  and  Brown  to  the  Northern 
Bank,  and  further  that  the  appellant,  Bowen,  knew  the  purpose  for 
which  the  stock  had  been  pledged,  and  in  this  he  is  sustained  by  the 
facts  connected  with  the  transaction.  In  the  original  pleading  filed 
by  the  appellant  he  alleges  that  this  $700  note  was  the  balance  due 
on  the  $1,900  note,  for  which  Bowen  and  Cleary  were  liable  as  sure- 
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ties,  and,  if  so,  there  could  be  no  doubt  as  to  the  right  of  Bo  wen  to 
subject  the  stock  to  its  payment.  It  appears,  however,  by  an 
amended  answer  of  the  appellant  that  this  $700  note  was  the  re- 
HHwal  of  two  other  small  notes  payable  to  the  Northern  Bnnk  upon 
which  Boweii  was  liable  as  the  surety  of  Hamilton,  and  liad  no  con- 
nection with  tiieSl.lMM)  transaction,  and  it  was,  therefore,  incumbent 
on  Bowt'n  to  show  the  authority  of  Hamilton  to  make  the  pledge  or 
to  show  that  Hamilton  was  in  fact  the  ov\'ner  of  the  stock. 

ThatCleary  loaned  the  stock  to  Hamilton  to  raise  this  money  in  the 
Citizens  National  Bank  is  evidenced  by  a  writing  hetWHCu  the  two, 
and  it  is  not  to  be  presumed  that  (bleary,  in  ord^r  to  aid  Haiu- 
ilton,  would  have  permitted  or  consented  to  have  his  stock  pledged 
to  secure  the  two  small  notes  upon  which  B:)vven  was  already 
liable,  and  to  secure  the  latter  in  prtjference  to  the  claims^  upon 
which  Cleary  was  alrearly  bound,  or  that  he  would  aasume  to 
relieve  Bo  wen  at  a  sacrifice  of  this  stock.  Cleary  had  agreed 
that  the  stock  jnight  be  pledged  to  secure  a  note  of  $1,000  to  the 
City  National  Bank,  ami  also  consented  to  the  pledge  to  secure 
the  note  for  $1,900,  but  it  is  contended  that  Hamilton,  with  the  con- 
sent of  Cleary,  or  if  not  with  his  consent,  having  the  stock  asslfirned 
to  him  in  blank,  pledged  it  to  Bowen  to  secure  not  only  Bowen's  lia- 
bility to  tbe  national  bank  but  his  liability  to  the  Northertl  Bank^ 
not^  upon  which  (to  the  Northern  Bank)  the  appellant  was  already 
bound.  Whether  Hamilton  pledged  the  stock  to  the  bank  or  to 
Bowen  is  immaterial  if  Bjwen  had  notice  of  the  extent  of  the  au- 
thority vested  in  Hamilton  by  reason  of  the  transfer  of  this  stock 
to  hiin  by  Cleary. 

Shutt,  the  president  of  the  City  National  Bank,  had  possession 
of  this  stock,  as  it  is  claimed,  as  the  agent  of  Bowen.  Cleary  knew 
it  was  at  this  bank,  and  iti  fact  had  drawn  the  dividends  up(m  it; 
but  if  in  Bowen's  posse-wion,  as  he  maintnins  it  was,  still,  with 
knowledge  of  the  object  of  the  transfer  by  Cleary  to  Hamilton,  he 
can  not  hold  this>tocK  as  against  Cleary;  and,  while  Bowen  is  posi- 
tive as  to  his  want  of  knowledge  and  hia  belief  that  it  was  Hamil- 
ton's stock,  the  facts  indicate  plainly  that  Bowen  must  have  under- 
stood  that  (/leary  was  not  parting  with  his  title  or  giving  to 
Hamilton  the  power  to  dispose  of  the  stock  in  any  manner  he- 
pleased.  It  is  true  that  Hamilton  was  the  law  partner  of  Cleary  and 
had  given  to  the  latter  a  lien  on  his  (Hatnilton's)  library  to  secure 
the  return  of  the  stock,  yet  it  appears  that  this  note  for  which  the 
stock  was  pledged  to  the  City  National  Bank  was  settled  in  Janu- 
ary, 1892,  and  in  October  following  it  is  claimed  that  Hamilton 
pledged  it  again  to  Bowen  for  this  $700  note  due  the  Northern  Bank 
that  was  a  renewal  of  two  small  notes  that  had  been  executed  to  that 
bank  by  Hamilton  and  Bowen  two  years  before.  Cleary  was  not  ap- 
prised of  the  settlement  of  the  $1,900  note  until  long  after  the  settle- 
ment had  been  made.  He  had  inquired  of  the  president  of  the  Citizens 
National  Bank  if  the  stock  was  there  with  a  view  of  obtaining  the 
dividends,  and  Hamilton  swears  that  both  Bowen  and  Cleary  knew 
all  atiout  the  stock  and  the  purpose  for  which  it  was  pledged,  and 
the  pledge  of  Bowen  when  this  lien  was  first  executed  shows  that  he 
was  t>asing  his  right  to  assert  it  on  the  idea  that  the  8700  note  was 
the  balance  due  on  the  $l,9tM)  note,  and  it  would  be  inconsistent  with 
the  facts  of  this  case,  or  with  any  rational  view  of  such  a  business 
transaction,  to  hold  that  Cleary,  who  was  attempting  to  aid  his  part- 
ner in  his  pecuniary  troubles,  and  to  raise  money,  had  consented  to 
the  pledge  of  this  stock  to  secure  old  debts,  for  which  Bowen  had 
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become  liable  years  before,  nor  can  it  be  well  assumed  from  the  rec- 
ord that  Bowen  was  ignorant  of  the  purpose  for  which  this  stock  was 
pled&ed. 
Judgment  affirmed. 


Louisville  &  Nashville  R.  R.  Co.  v.  Kingman. 
iMled  April  21 , 1 896— iVb^  to  be  reported. ) 

1.  Pass fngfr  carriers — Posfal  tUrk  a  pnssenji^cr — A  pontal  clerk  CHrn'ed  by  a 
railroad  company  under  its  contrnct  with  the  ^^overunaent  in  to  bo  treated  as 
a  pRPAenger  ah  ref^ards  the  liability  of  tho  company  for  injnriee  received  by 
him  while  bein|3f  thon  carried. 

2.  Punitive  damaf^es — Xegkct — Ar  the  plaintiff'a  injaries  were  the  result  of 
the  neffligence  of  defendant's  employes  in  leaTinji^  a  switch  open  with  full 
knowledge  of  the  expected  approach  of  the  train  upon  which  plaintiff  waa  a 
paesen^er,  the  degree  of  neglect  was  such  as  to  authorize  an  instruction  as 
to  punitive  damages,  although  every  effort  was  made  by  the  employes  to 
notify  those  in  charge  of  the  passenger  train  of  the  danger  ahead. 

3.  S<i'ne — Pnnitive  damages  may  be  awarded  against  a  corporation  for  in- 
juries resulting  from  the  wanton  and  reckless  acts  of  its  employes  in  the 
course  of  their  employment,  although  such  nets  of  the  employes  were  not 
ratified  or  approved  by  the  corporation;  and  while  it  is  not  every  act  of 
gross  neglect  that  will  authorize  the  awarding  of  punitive  damages,  yet 
where  the  neglect  is  such  as  shows  a  reckless  and  wanton  disregard  of  human 
life  or  the  safety  of  those  in  charge  of  the  employe  punitive  damages  may 
be  awarded  against  the  corporation. 

4.  P.ffect  of  former  injuries — Excessive  verdid — A  verdict  for  f  12,000  for  in- 
jury to  plaintiff's  spine  is  excessive  iu  view  of  the  fact  that  his  present  help- 
less condition  is  largely  due  to  injuries  received  by  him  several  years  prior 
to  the  acts  of  negligence  of  which  he  complains  iu  this  action. 

6.  S^me — Instructions— W  was  error  to  instruct  the  jury  that  they  could  not 
consider  'Mn  mitigation  of  damages''  the  plaintiff^s  physical  disability  at 
the  time  of  the  accident  complained  of,  as  it  was  proper  for  them  in  fixing 
compensation  to  look  to  the  original  injury  and  its  effects  for  the  purpose 
of  determining  to  what  extent  his  present  condition  is  due  to  the  negligence 
complained  of  in  this  action.  The  court  should  have  instructed  the  jury, 
as  aked  by  defendant,  to  the  effect  that  if  they  believed  from  the  evidence 
that  the  plaintiff  was  diseased  or  injured  before  the  accident  complained  of, 
but  that  by  said  accident  his  disease  or  former  injury  had  been  aggravated 
or  intensified,  then  if  they  find  a  verdict  for  plaintiff  by  way  of  compeusa-. 
tiou  they  will  award  hiin  damages  only  for  such  injuries  as  are  the  result  of 
the  accident  complained  of  in  this  action. 

H.  W.  Bruce,  Wm.  Lindsay  and  B.  D.  Warfield  for  appellant. 

Waddill,  Xunn  &,  Waddill,  W.  G.  Bullitt  and  C.  L.  Randle  for 
appellee. 

Appeal  from  Hopkins  Circuit  Court. 
Opini(m  of  the  court  by  Chief  Justice  Pryor. 

This  action  was  brought  to  recover  damages  for  a  personnl  injury 
to  the  apjH'llee  while  a  postal  clerk  on  appellant^s  train.  The  pas- 
senger train  of  the  appellant  was  approaching  Karlington,  where  it 
ran  off  the  main  track  ujxm  a  switch  track,  the  switch  leaver  having 
been  thrown  open  by  one  of  appellant's  employes,  and  collided  with 
a  switch  engine  that  was  being  used  on  the  switch  track,  resulting,  as 
is  alleged,  in  serious  injury  to  appellee's  spine,  and  on  the  hearing 
he  was  awarded  a  verdict  for  $12,000. 


L.    &    N.    R.    R.    CO.    V.    KINGMAN  83 

The  collision  took  place  on  the  7th  of  Sejjtember,  1893,  and  threw 
the  appellee  against  what  he  calls  the  distributing  table,  and  pi$j:eon- 
holes  at  back  of  table,  and  thence  to  the  floor,  cau.^in^  the  injury 
complained  of,  and  produrinR:  convulsions  and  certainly  injuring  his 
spine,  as  is  testified  byseveral  prominent  physicians  who  were  called 
to  attend  him. 

The  case  of  Price  v,  Pennsylvania  R.  R.  Co.,  1 13  U.  S.,  218,  is  relied 
on  as  determining  that  the  rtp|)ellee  was  not  a  passenger  when  engaged 
in  the  service  of  the  government,  althout^h  the  corporation  was 
bound  by  the  contract  with  the  government  to  carry  him.  Such  was 
the  ruling  of  the  Supreme  Court  of  Pennsylvania  under  a  statute  of 
thHt  State  which  placed  the  right  of  recovery  in  certain  cases  and  in 
behalf  of  certain  persons  upon  the  same  footing  with  the  risfht  of  re- 
covery by  employes.  The  supreme  court  dismissed  the  writ  of  error, 
as  there  whs  no  federal  question  involved,  and  it  is  ditficult  to  per- 
<;eive  in  what  manner  that  statute  is  to  at!Vct  the  right  of  recovery  in 
this  ca*se. 

It  is  an  undisputed  fact  that  the  employes  of  the  appellant,  with 
a  full  knowledge  of  the  approach  of  the  passens^er  train,  or  with  a 
knowledge  as  to  the  time  of  its  sjpproac-h,  left  the  switch  open,  caus- 
ing the  injury  complained  of,  and  the  fact  that  every  effort  was  made 
by  the  empfoyes  to  notify  those  in  charge  of  th'^  passenger  train  of 
the  danger  ahead, can  afford  no  excuse  for  the  negligence  complained 
of,  and  that  it  was  of  such  a  degree  of  neglect  hs  authorized  an  in- 
struction as  to  punitive  dn mages  can  not  be  questioned  if  we  adhere 
to  the  repeated  rulinesof  this  court  on  the  subject.  We  are  aware 
that  in  many  of  the  State  courts  will  l)e  found  decisions  denying  the 
rec»overy  of  punitive  damages  against  corporations  by  reason  of  the 
wanton  and  reckless  neglect  of  their  employes  in  the  discharge  of 
tlieir  duties  pertaining  to  the  employ  men  r,  but  this  court  has 
adopted  a  different  rule,  and  lor  wanton  and  reckless  acts  of  em- 
ployes in  the  course  of  the  employment,  resulting  in  injury  to  others, 
the'corporation  has  been  held  liable,  although  they  were  not  ratified 
or  approved  by  the  corporation;  and,  whileevery  act  of  gross  neglect, 
will  not  justify  awarding  exemplary  damages,  still  where  it  is  such 
neglent  as  shows  a  reckless  and  wanton  disregard  of  human  life  or 
the  safety  of  those  in  charge  of  such  employes,  punitive  damages 
may  be  awarded  against  the  corporation,  and  the  point  made  is  not 
now  an  open  question. 

It  is  apparent,  however,  from  a  careful  exi^mination  of  ^he  facts  of 
the  record,  that  thedamaises  ^iven  are  excessive  and  the  jury  misled 
by  the  instructions  for  the  plaintiff.  It  appears  the  a  p  pel  hint  was 
injured  while  on  a  railroad,  train,  in  the  same  empl()j;ment,  in  No- 
veint)er,  1889,  about  tour  years  before  the  injury  now  complained  of, 
from  a  blow  in  the  stomach  that  knocked  him  over  an  iron  mail 
rack  that  injured  his  spine,  threw  him  into  convulsions  and  rendered 
him  for  some  time  unconscious. 

He  was  compelled  to  wear  plaster  of  Paris  jackets  for  a  long  time 
and  had  to  be  suspended,  from  time  to  time,  to  relieve  him  of  his 
suffering,  and  in  fact  continued  thus  crippled  and  injured  until  a 
short  time  before  this  last  accident.  His  recovery  was  by  no  means 
assured,  and,  while  the  last  accident  no  doubt  intensified  his  suffer- 
ing, it  cannot  well  be  said,  from  the  evidence,  that  the  injury  com- 
plained of  was  the  sole  cause  of  his  physical  condition,  for  it  is  man- 
ifest that  the  spine  of  the  appellee  had  been  seriously  affected  for 
years,  with  convulsions  following  the  original  injury,  and  equally 
plain  that  the  last  shock  only  increased  the  pain  and  aggravated  a 
«ull'ering  that  had  lasted  for  years. 
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The  jury  were  told  in  instruction  No.  4,  jfiven  by  thecourt,  that  'Mf 
they  believeil,  from  the  eviilenre,  ttip  plHintifT  received  the  injuries 
complMine<l  of  by  renson  of  the  colliding  of  the  defendant's  trains^ 
and  that,  at  the  time  of  the  accident,  the  plaintiff  was  laboring 
under  su<'h  physical  disabilities,  except  for  which  plaintiif  would, 
not  have  been  injured, still  they  <an  not  consider  the  plaintiff's  then 
physical  di>abiiity  in  mitigntion  of  damages,  if  plaintiff  is  entitled 
to  recover  at  all." 

The  purpose  of  this  instruction,  douiitless,  was  to  say  to  the  jury 
that  the  appellee,  beintr  crippled  <ir  theretofore  injuiedj^  afforded  nc> 
justification  for  the  negligence  complained  of,  still,  in  awarding  com- 
pensation, his  condition,  caused  by  prior  injurifs,  would  have  much 
to  do  in  estimating  the  loss  sustained  by  leason  of  his  then  and  his. 
future  disability  lor  pierforming  labor,  and,  therefore,  the  jury,  in 
fixing  compensation,  might  look  to  the  original  injury  and  its  eflects. 
in  order  to  arrive  at  a  correct  verdict. 

The  court  did  give  an  instruction  to  the  effect  that,  if  the  diseasefl 
condition  of  the  appellee  was  in  no  part  attributable  to  the  accident 
complained  of,  they  should  find  for  the  defendant,  but  refused  in- 
struction R,  to  the  effect  "if  they  believed  from  the  evidence  that 
the  plaintiff  was  diseased  or  injured  before  the  accident  or  injury 
complained  of,  but  that  by  said  accident  his  said  disease  or  former 
injury  had  been  aggravated  or  intensified,  then,  if  they  found  a  ver- 
dict for  the  plaintiff  [by  way  of  compensation],  they  will  award  him 
damages  only  lor  such  injuries  as  he  has  sustained  which  are  the 
result  of  the  accident  complained  of." 

We  have  inserted  the  words  **by  way  of  compensation"  in  instruc- 
tion R  that  the  jury  may  understand  it  more  clearly,  and  where 
considering  the  two  instructions.  No.  4  given  by  the  court  and  letter 
R  refused  by  the  court,  it  is  evident  the  jury,  in  fixing  compensa- 
tion, had,  in  effect,  been  instructed  to  disregard  the  evidence  a.s  to 
the  physical  condition  of  the  appellee,  caused  by  the  injury  received 
four  years  prior  to  the  negligence  eonj plained  of. 

We  perceive  no  error  in  the  other  instructions. 

Reversed  and  remanded,  for  the  leason  that  the  damages  are  ex- 
cessive, and  for  the  error  in  giving  instruction  No.  4  and  refusing 
instruction  R  a  new  trial  will  be  granted  in  conformity  to  thi* 
opinion. 


Garvey,  Fkltman  &  Co.  v.  Crouch. 
{Filed  April  22.  1896— Amo/  to  be  reported.) 

1.  Siaitite  of  frauds — Where  a  firm  agreed  with  a  castomer  in  ooDsideratioik 
of  certaiu  things  to  be  done  by  him  to  give  him  credit  npon  his  account  by 
the  amount  of  a  debt  which  a  member  of  the  firm  owed  him,  this  agreement 
was  not,  within  the  meaning!:  of  the  statute  of  frauds,  a  promise  to  answer 
for  the  debt,  default  or  misdoing  of  another,  and  was  therefore  binding,  al- 
though not  in  writing,  being  based  upon  a  valuable  consideration. 

2.  Limitation — As  the  amount  was  agreed  to  be  placed  as  a  credit  on  the 
running  account  between  the  parties,  no  cau&e  of  action  accrued  thereon  in 
favor  of  the  customer  prior  to  final  statement  of  the  accounts  or  close  of 
the  transactions,  and  therefore  limitation  ran  only  from  that  date. 

8.  Waif  housemen — Degree  oj  care  reijuired — It  was  the  duty  of  tobacco  ware* 
housemen  engaged  in  the  business  of  storing  and  selling  tobacco  to  take 
such  care  of  tobacco  while  stored  in  their  warehouse  as  ordinarily  prudent 
men  would  take  of  their  own  property  under  like  circumstance!*,  and  for 
injury  to  the  tobacco  resulting  from  their  failure  to  do  so  they  are  liable  ia 
damagesj 


J 


GAKVEY,    FELTMAN    &    CO,    V.    CROUCH.  8$ 

4.  Cotintenlaim  —Joint  demand — While  as  a  g^enerjil  rnle  a  defendant  can 
not  plead  as  a  coouterclaim  a  demand  af^aiust  the  plaintiff  held  by  him 
jointly  with  others,  yet  that  rolef  like  every  other,  is  no  lonf^er  applicable 
when  the  reason  for  it  has  ceased.  Therefore,  in  this  acriou  by  tobacco 
warehooseinen  to  recover  money  advanced  by  them  to  defendant  with  which 
to  purchase  tobacco,  as  plaintiff  refnsed  to  have  any  dealinj^  with  defend- 
ant's partnerK,  bnt  would  charge  him  alone  with  the  money  advanced  and 
accuout  fo  him  alone  for  proceed-*  of  the  tobacco  when  sold  by  them,  they 
«anuot  question  defendant'^  right  to  plead  hs  a  counterclaim  the  dama^^e  to 
tobHceo  while  stor<'d  in  their  warehouse.  Nor  can  plaiutiffB  be  prejudiced, 
as  defendant's  partners,  having  acquiesced  in  the  transaction,  would  be 
hereafter  estopped  from  suing  plaintiffs  for  the  same  cause. 

5.  AmenKimeut  of  fiteadings — It  waa  not  improper  for  the  court  to  permit 
the  filing  of  an  nmeiided  answer  to  conform  to  the  proof. 

6.  Prejitditial  error — Appellants  were  not  prejudiced  by  a  remark  made  by 
the  conrt  which  was  simply  a  direction  to  the  jury  to  look  alone  to  the  in- 
structiuns  given,  and  not  to  interpretation  by  attorneys  arguing  the  case. 

Lindsay  <&  Botts  for  appellants. 
E.  E.  Settle  and  J.  W.  Green  for  appellee. 
Appeal  from  Owen  Circuit  Court. 
OpiiTion  of  the  court  by  Judge  Lewis. 

Garvey,  Feitirmn  A  Co.,  owners  of  a  tobacco  warehouse  in  Cincin- 
nati, Ohio,  and  en;jrajred  in  storing  and  sellincr  tobacco,  brought  this 
actit)n  October  14,  ISsG,  to  recover  of  C.  H.  Crouch  $684.78,  alleged 
balance  of  money  advancKl,  including  interest,  between  February 
28,  1883,  and  October,  188o,  after  deducting  net  proceeds  of  tobacco 
sold  by  ihem  for  him  during  that  period. 

Various  items  ofcouiiterchdm  were  pleaded,  all  of  which  we  need 
not  consider,  and  on  the  first  irial  a  verdict,  followed  by  a  Judgment 
over,  was  rendered  in  favor  of  defendant  for  $50<).  But^  upon  ap- 
peal to  the  Supreme  Court,  that  judgment  was  reversed  and  cause 
remanded  for  a  new  trial;  and  now  this  is  an  appeal  from  the  second 
judgment  in  favor  of  defendant  for  $5'>7.56. 

The  sum  of  $584.78,  found  to  l)e  the  balance  according  to  the 
account  as  stfi ted  by  plaintitfs,  was  not  controverted  on  either  trial; 
nor  did  defendant,  at  the  last  trial,  rjely  u|>on  any  but  two  of  the 
various  causes  of  counterclaim  at  first  pleaded.  They  are  stated 
substantially  as  foUows:  L  That  before  the  time  he,  defendant,  first 
began  shippinur  tobacco  to  plaintiffs,  in  the  year  1881,  and  as  an  in- 
ducement to  him  to  ship  to  them  ror  storage  and  sale,  and  also  to 
use  his  influence  with  friends  and  neighbors  to  patronize  plaintiffs, 
they  agreed  to  give  him  the  sum  of  $282  as  a  bonus,  to  be  credited 
on  the  account  he  might  thereafter  create  with  them— that  being 
amount  of  a  del»t  Thomas  Stevens,  then  a  member  of  the  firm  of 
Craivey,  Feltmnn  <Sr  Co.,  owed  him;  that  he  did  ship  and  continue 
to  ahip  tobacco  to  plaintiff  and  influenced  his  friends  and  neighbors 
to  do  likewise,  upon  faith  of  their  agreement,  and  would  not  have 
done  so  otherwise. 

2.  That,  during  the  latter  part  of  the  year  1883,  he  shipped  to 
plaintiffs  and  had  stored  in  their  warehouse  23  hogsheads,  contain- 
ing 22,480  pounds  of  tobacco,  of  fine  grade  and  quality,  awaiting 
5?ale,  which  they  negligently  permitted  to  be  rained  on  and  over- 
flowed with  water  and  otherwise  injured  and  damaged  at  least 
fl.613.60. 

In  our  opinion  the  alleged  agreement  of  plaintiffs  to  pay  the  sum 
of  $282  was  valid  and  enforcible  if  defendant  complied  with  his 
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part  of  it;  for  it  was  not,  in  the  meHning:  of  the  statute,  a  promise  to 
answer  for  the  debt,  default  or  nnsdoint;  of  another,  and,  therefore, 
necessary  to  be  in  writing;  but  was  founded  upon  a  valuable  consid- 
eration promised  to  plaintiffs,  and,  as  there  is  evidence  tending  to 
show  and  the  jury,  properly  instructed,  fouutl,  performed  by  defend- 
ant. Nor  does  the  nve-years  limitation  apply,  because  the  amount 
was  agreed  to  be  placed  as  a  crwiit  on  the  runnintr  account  between 
the  parties,  and,  therefore,  no  cause  of  action  accrued  thereon  in 
favor  of  defendant  prior  to  final  statement  of  the  accounts  or  close 
of  the  transactions,  which  did  not  take  place  until  I880. 

It  was,  as  the  court  instructed  the  jury,  tlie  duty  of  plaintifis  to 
take  such  care  of  tlie  23  hogsheads  in  question,  while  stored  in  their 
warehouse,  as  ordinarily  prudent  men  should  take  of  tlieir  own 
property  under  like  circumstances.  And  as  the  jury  found,  and 
there  was  evidence  tending  to  show,  they  failed  to  exercise  such 
care,  whereby  the  tobacco  was  damagf^d  to  the  extent  assessed,  this 
court  can  not  disturb  the  verdict  in  that  respect. 

It,  however,  appears,  and  is  admitted  by  defendant,  that  two  per- 
sons, F.  K.  Crouch  and  P.  Garvey,  each  had  a  joint  and  equal  inter- 
est with  him  in  the  25  hogsheads  of  tobaccn;  ^nd  upon  this  fact  is 
based  an  argument  that  the  demand  arising  from  damage  done  to  it, 
being  joint,  can  not  be  pleaded  as  a  counterclaim  in  this  action  by 
defendant  alone  and  to  the  exclusion  of  his  two  co-partners,  \Vh(»  are 
not  parties.  According  to  a  well-established  rule  of  practice,  de- 
fendant w(juld  not  alone  have  the  right  to  make  that  a  cause  of 
counterclaim;  but  that  general  rule,  like  any  other  one,  is  no  longer 
applicable  when  the  reason  for  it  has  ceased. 

In  an  aiDended  answer,  filed  after  return  of  the  case  from  the 
Superior  Court,  it  is- alleged,  and  on  the  trial  proved,  that  the  dam- 
aged tobacco  was  purchased  by  defendant  with  money  advanced  ta 
him  individually  oy  plaintiffs  for  that  purpose  and  that  they  ex- 
pressly refused  to  have  any  dealing  with  either  of  his  two  partners, 
but  would  charge  him  alone  with  the  money  advanced  and  account 
to  him  alone  for  the  procee<ls  of  the  tobacco  when  sold  by  them. 
As,  then,  the  entire  transaction  was  between  plaintifis  and  defend- 
ant, and  recovery  for  the  money  advanced  is  souirht  in  this  action, 
against  him  alone,  and  credit  for  proceeds  of  the  tobacco  sohJ  given 
in  the  account  filed  to  him  alone,  it  does  not  seem  to  us  they  are  in 
a  position  to  question  his  rifeht  lo  maintain  tlie  cause  of  counter- 
claim. Nor  do  we  see  here  how  they  can  be  prejudiced,  inasmuch 
as  the  two  partners  of  defendant  appear  to  have  assented  to  or  at 
least,  with  notice  of  the  transaction,  acquiesced  in  if,  whereby  they 
would  be  hereafter  estopped  from  suing  plaintitl's  for  the  same  cause. 

It  was  not  improper  for  the  court  to  permit  the  amended  answer 
filed  to  conform  lo  the  proof;  nor  do  we  think  plaintiffs  were  intended 
to  he  or  were  in  fact  prejudiced  by  the  remark  marie  by  the  court, 
as  shown  by  the  attidaviis  of  those" present,  for  it  wa^  simply  direct- 
ive to  the  jury  lo  look  alone  to  the  instructions  j^iven  and  not  to. 
interpretations  by  attorneys  ar>;uing  the  case. 

Judirment  afiirnied. 
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Richie,  Judge  of  Jefferson  County  Court  v.  Peiper's 

ex'tx,  &c. 

(Filed  April  23,  1896.) 

1.  Terms  of  couitfy  courts — Repeal  of  stitut'S — The  act  of  February  2S.  1854, 
establishing;  a  levy  and  coatit^*  court  for  JefTerBou  county,  atid  providinf^  for 
bi-monthly  terms  of  the  ccMinty  court,  whs  repealed  by  the  act  of  June  10, 
1893.  **relHtiDjf  to  conrts  of  justice,"  wbich  regulates  the  jorisdiction  and 
terms  of  the  county  courts  established  under  the  present  Constitution.  And 
that  act  bad  the  effect  to  tix  the  first  Monday  of  the  month  as  the  beginning 
of  each  regular  monthly  term  of  the  Jefferson  County  Court. since  that  Mon 
day  in  the  month  was  the  be^^innin^  of  each  regular  bi-monthly  term,  as 
provided  in  the  act  of  February  2o.  18o4. 

2.  Probate  of  wi//s  on  other  thuii  first  ifny  of  court — The  county  court  has  au- 
thority under  the  statute  to  consider  and  act  upon  any  matter  within  its 
jurisdiction,  and  properly  brought  before  the  court,  upon  any  juridical  day 
of  any  monthly  term  of  the  court.  «nd  the  court  may  be  kept  open  for  the 
transaction  of  any  bur^ine^s  within  it-*  jurisdiction  by  adjourning  from  one 
day  of  any  term  to  any  oth*'r  day  during  the  same  tt-rm  and  up  to  (he  final 
adjournmeut  for  the  term,  the  only  lrmitati(»n  being  hs  to  the  sul»jects  which 
may  be  considered  at  a  special  tt-rm,  which  are  specified  in  the  stHtute. 
Therefore,  the  Jefferson  County  ('ourt,  having  met  on  the  first  Monday  in 
the  month  and  adjourned  to  the  next  dny,  the  mere  fact  that  a  will  offered 
for  probate  rn  the  second  day  of  the  term  had  not  been  offered  on  the  first 
day  was  not  sufficient  reason  for  refusing  to  admit  it  to  probate. 

Chii.s.  G.  Richie  and  Cha.s.  M.  Lindsay  for  appellant. 

Alfred  SellKinan  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Landes. 

The  questions  presented  on  this  api>eal  are,  ./rV.s^  what  is  a  regu- 
lar term  of  the  Jefferson  ("ounty  C(»un?  necondl^  v\hat  constituies  the 
first  day  of  such  a  term? and,  ^///Vf/,  has  the  couniv  court  the"  power  to 
probate  wills  on  any  day  other  thati  th<^  first  day  of  a  regular  term? 
These  questions  were  raised  in  a  friendly  proceeding  in  the  law  and 
equity  division  of  the  Jeflerson  Circuit  Court  in  thp  name  of  the  ap- 
IH?  I  lee  against  the*  appellatiT,  Ciiarles  G.  Richie,  judge  of  the  Jeffer- 
son County  Court,  in  which  it  was  sought  by  the  judgment  of  the 
lower  court  to  compel  and  require  the  appellant  by  the  proper  writ 
to  proceed  and  to  determine  the  matter  of  the  proV)ate  of  the  \i\**{  will 
of  William  Peiper,  <leceased,  late  of  said  county,  which  had  been 
propounded  by  tlie  Hppellee  in  said  court  on  Tuesday,  the  7th  day  of 
April,  181H5,  but  which  the  court,  althouufh  sittitij;,  lU^clined  to  admit 
to  probate  on  tliat  day,  nntwith-^tanding  the  fact  that  the  a[)pellee 
was  present  in  court  and  had  In  r  witness  i)resent  to  establish  the 
will.  The  court  convened  regularly  on  Monrlay,  the  6tli  day  of 
April,  180t»,  the  appell.int,  who  was  the  regular  judiie  of  the  court, 
sitting  as  such,  and  at  the  close  of  the  business  on  that  day,  by  an 
order  duly  and  regidarly  made,  the  holding  of  the  court  was  ad- 
journal until  the  next  day,  when  the  court  again  convened  and  was 
opened  for  business  pursuant  to  the  order  of  adjournment.  It  was 
on  that  day,  while  the  court  was  open  for  business,  the  ajjpellant 
sitting  a-<  llie  regular  judge,  that  the  will  was  offered  for  probate  by 
the  appellee. 

It  appears  that  the  paper  offered  for  probate  as  the  last  will  of 
William  Peiper,  deceased,  had  been  signed  and  published  by  him 
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in  the  presence  of  Otto  C.  Minor  and  Henry  Wolks,  subscribing:  wit- 
nesses thereto,  and  that  when  the  paper  was  oflft^red  for  probate  as 
stated,  on  Tuesday,  April  7,  1896,  Minor  was  present  and  was  sworn 
as  a  witness,  and  testified  as  to  the  execution  of  the  will,  and  also 
proved  the  attestation  of  Henry  Wolks,  the  other  subscribing  wit- 
ness; nevertheless  the  court  refused  either  to  probate  or  reject  the 
paper,  and  refused  to  enter  any  order  in  the  matter  because  the  paper 
was  not  produced  and  propounded  on  Monday,  the  Gth  day  of  the 
month.  These  facts  were  all  properly  set  up  in  detail  in  the  peti- 
tion, to  which  the  appellee  tiled  a  general  demurrer,  and  which  the 
court  overruled,  and  thereupon  a  judgment  was  entered  in  substance 
ordering  the  appellant  to  proceed  in  the  matter  of  the  probate  of 
the  will  in  question,  and  to  hear  evidence  for  and  against  it  and  to 
hear  and  determine  the  question  whisther  or  not  the  paper  offered  as 
such  was  or  was  not  the  Inst  will  of  William  Peiper,  deceased.  From 
that  judgment  this  appeal  is  prosecuted. 

By  an  act  of  the  General  Assembly,  approved  February  25,  1854, 
entitled  **^An  act  to  establish  a  levy  and  county  court  for  Jefferson 
county"  (2  Sianton's  Revised  Statutes,  edition  1800,  o'lS),  it  was  pro- 
vided (section  4)  that  a  county  court  for  said  county  should  be  held 
**on  the  tlrst  Monday  in  every  second  month  in  the  year,  begin- 
ning with  the  first  Monday  in  April,  1h54.'' 

It  was  also  provided  (section  10)  th.»t  the  regular  terms  of  said 
court  should  begin  '*on  the  first  Monday  in  April  and  every  second 
month  thereafter,  an<i  end  the  Saturday  next  preceding  the  first 
Monday  of  every  second  mc»nth,"  and  also  that  the  judge  of  the 
court  might  hold  the  court  ^'at  any  time  to  transact  its  ordinary 
business." 

It  ai)pears  that  this  act  of  February  25,  1854,  continued  in 
force,  without  amendment  affecting  the  terms  of  the  court,  until  the 
passage  of  the  act  entitled  *' An  act  relating  to  courts  of  justice," 
approved  June  10,  1898,  which,  among  other  things,  regulates  the 
jurisdiction  and  terms  of  the  county  courts  established  under  the 
present  Constitution. 

Section  38  of  the  last-named  act  (Kentucky  Statutes,  section  1058) 
is  as  follows: 

**8ection  38.  There  shall  be  a  regular  term  of  the  county  court  held 
by  the  county  judge  in  each  county  otice  every  month  on  Monday,  and, 
until  changed  as  herein  provided,  shall  be  held  on  the  same  day  it 
now  in.  The  time  of  holding  the  county  court  in  any  county  may 
be  changed  by  an  order  made  by  the  county  judjre  and  entered  upon 
the  records  of  the  county  court  at  the  last  regular  term  held  in  the 
year  next  preceding  the  year  in  which  the  change  is  to  be  made. 
Special  terms  of  the  county  court  may  be  held  at  any  time  for  the 
transaction  of  any  business  except  probating  of  a  will  or  granting 
tavern,  liquor  or  druggist  license,  and  the  court  may  adjourn  from 
time  to  time  until  the  business  is  disposed  of,  but  no  adjournment 
shall  l)e  to  a  time  beyond  the  commencement  of  the  next  regular 
term." 

It  will  be  observed  that  this  section  of  tlie  statute  provides  for 
both  regular  and  special  terms  of  the  county  court,  established  by 
the  (/onstitution,  in  each  county  of  the  Commonwealth.  It  also  pro- 
vides a  method  for  changing  the  time  of  holding  the  court — that  is, 
the  beginning  of  the  term  of  the  court  in  each  county— excludes  cer- 
tain matters  that  are  within  the  jurisdiction  of  the  court  from  being 
considered  and  acted  on  at  special  terms,  and  authorizes  the  adjourn- 
ment of  a  court  from  time  to  time  within  the  period  allowed  for  any 
regular  term  until  the  business  is  disposed  of.    It  fixes  no  juridical 
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days  during  the  term,  except  the  first,  which  must  be  Monday,  and 
assigns  uo  Icind  of  business  to  any  particular  day,  but  leaves  it  to 
the  ju(](;e  by  empowering  him  ''to  adjourn  from  time  to  time  until 
the  business  is  disposed  of;"  to  sit  on  as  many  juridical  days,  during 
any  one  term,  as  the  business  of  the  court  and  the  public  interest 
may  require,  and  to  regulate  the  order  of  the  business.  Manifestly, 
it  was  the  purpose  and  intent  of  this  enactment  to  malce  the  terms 
of  the  county  courts  throughout  the  State  uniform,  so  far  as  tore- 
quire  that  they  shall  be  monthly,  and  the  effect  of  it  was  to  abrogate 
or  repeal  the  act  of  February  25,  I80I,  which,  by  virtue  of  the  tii'st 
clause  of  the  schedule  of  the  Constitution,  was  continued  in  force 
"until  altered  or  repealed  by  the  General  Assembly."  It  had  the 
further  effect  to  fix  the  first  Monday  of  the  month  as  the  bea;inning 
of  each  regular  monthly  term  of  the  Jefferson  County  Court  since 
that  Monday  in  the  month  was  the  beginnin&r  of  each  bi-monthly 
term  as  provided  in  the  act  of  February  25,  1854. 

It  follows  from  the  fore>foins^  construction  of  the  section  of  the  act 
which  we  have  quoted  at  large  that  the  county  court  of  Jefferson 
county  has  authority  under  the  statute  to  consider  and  act  upon  any 
matter  within  its  jurisdiction  and  properly  brought  before  the  court 
upon  any  juridical  day  of  any  monthly  term  of  the  court,  and  that 
tlie  court  may  be  kept  open  for  the  transaction  of  any  business 
within  its  jurisdiction  by  adjourning  from  one  day  of  any  term  to 
any  other  day  during  the  same  term,  and  up  to  the  final  adjourn- 
ment for  the  term,  subject  only  to  the  exceptions  contained  in  the 
section  relatinu:  to  the  busine^^s  of  special  terms  of  the  couri.  Hence 
the  fact  that  the  will  of  William  Peiper  was  not  produced  *uid  of- 
fered for  probate  bt-fore  the  court  on  the  first  Monday  in  April,  1896, 
which,  under  the  statute,  was  the  first  day  of  the  April  term  of  the 
court,  was  no  sufficient  ground  or  reason  for  not  proceeding  with  the 
probate  of  the  instrument. 

This  disposes  of  all  the  questions  prof>erly  before  us  on  the  record 
of  the  case,  and,  finding  no  error  in  thejudgmenl  appealed  from,  it 
is  afilrmed. 
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{Filed  April  23,  180(>-A^o^  to  be  reported,) 

1.  Agreement  to  convey  in  consideration  of  extension  of  railroad — Cancellation 
of  deed — The  appellee  having  executed  to  appellants  a  bond  agreeing  to  con- 
vey to  them  one-half  the  minerals  upon  and  under  a  certain  tract  of  land 
in  consideration  of  the  extension  of  a  certain  railroad,  and  the  road  having 
been  extended  as  af^reed,  and  appellee  having  executed  a  deed  in  compliance 
with  his  bond,  the  fact  that  the  extension  of  the  road  was  made  under  a 
charter  other  than  that  under  which  the  original  road  was  built  affords  no 
l^ronnd  for  canceling  the  deed.  Besides,  appellee  having;  executed  the  deed 
after  the  extension  was  made,  can  not  now  complain  that  the  road  was  built 
under  the  charter  of  another  company. 

2.  Competency  of  testimony— ^  ox  the  purpose  of  supporting  his  statement  as 
to  representations  made  to  him  by  the  attorney  who  procured  the  deed  it 
was  not  competent  for  an  appellee  to  show  by  others  what  took  place  be- 
tween them  and  the  attorney  as  to  their  contracts. 

3.  Grounds  for  cancellation  of  deed— \i  it  be  true  that  the  public  is  not  get- 
ting the  same  train  service  on  the  extension  of  the  road  that  they  were  get- 
ting on  the  original  road  when  the  bond  was  executed,  that  fact  affords  no 
ffronnd  for  canceling  the  deed,  as  there  was  no  provision  in  the  bond  or 
deed  stipulating  what  kind  of  train  service  there  should  be  on  the  extension. 


go  NORTH  UP.    &C.    V.    MOLLETT. 

Besides,  appellee,  by  executini^  the  deed  with  knowledge  of  the  fact  that  the 
trainA  were  not  ruuuiuK  regalarly  on  the  road,  mn^t  be  regarded  r»  waivinf( 
the  objection. 

Wallace  &  Lackey  for  appellants. 
James  Goble  and  Thos.  H.  Hines  for  appellee. 
Appeal  from  Johnson  Circuit  Court. 
Opinion  of  the  court  by  Judi^e  Paynter. 

Mollett,  on  the  6th  of  July,  188G,  executed  and  delivered  to  Jay 
H.  Northup  and  John  Carlisle  a  bt)n<i,  in  which  it  is  stated  that  "for 
and  in  consideration  of  the  benefits  and  advantaj^es  which  will  re- 
sult to  Rie  from  the  location,  construction  and  extention  of  the 
Chattaroi  Riilway  in  a  southerly  direction,  and  the  further  con- 
sideration of  $1  in  hjind  paid,"  etc.,  he  aj^reed  to  give,  j^rant  and 
convey  to  Carlisle  and  Northup  the  undivided  one-half  ()f  all  coal 
and  other  ininerals,  grasses  and  oils  in,  upon  and  under  a  certain 
tract  of  land. 

It  was  further  provided  in  the  bond  that  it  was  given  '*upon  the 
condition  that  the  said  railway  extension  is  to  be  made  on  or  before 
the  1st  day  of  October,  188J),  to  Whitehouse  Creek,  otherwise  not 
to  be  binding:." 

On  the  2Uth  day  of  May,  1889,  Mollett  executed  anrl  delivered  to 
Northup  and  Carlisle,  trustees,  a  deed  for  the  interests  in  the  land 
nienlioned  in  the  btmd,  in  which  the  consideration  is  recited  as  fol- 
lows: **For  and  in  eonsideration  of  the  sum  of$I  and  other  valuable 
considerations  paid  by  said  Northup  and  Carlisle,  trustees,  the  re- 
ceij)!  of  which  is  hereby  acknowlnlged,  and  in  compliance  with  a 
b(>nd  executed  by  the  snid  parties  of  the  first  part  on  the  (5th  day  of 
July,  1H8(),  covenanting  to  convey  the  hereinafter-named  property 
upon  the  consideration  that  a  railnnid  was  built,"  etc. 

This  action  was  broughtfor  the  cancellation  of  the  deed,  because  it 
was  obtained  by  fraud.  It  was  not  irjstiluted  until  about  three  years 
after  the  deed  was  made.  The  southern  terminus  of  the  Chattaroi 
Railway  was  at  Richardson,  Ky.  Whitehouse  Creek  was  alont  nine 
miles  south  of  that  jioint.  At  the  time  the  bond  was  executed 
Northup  and  Carlisle  were  interested  in  the  Chattaroi  Railway.  Car- 
lisle was  one  of  its  directors  and  Northup  w;is  its  receiver.  They 
were  both  interest<»d  in  the  Ohio,  Kentucky  c^  Virginia  Railway; 
they  were  interested  as  trustees  for  a  syndicate  of  persons  who  were 
inter(»sted  in  the  construction  (»f  the  road. 

The  C.,  C.  !<-  C.  Railway  was  a  road  t>rojected  fiom  the^onlh,  the 
purpo>(»  beiny:  to  connect  with  the  Chattaroi  roa*!.  It  had  an 
option  on  the  Chattaroi  road,  the  (-.,  ('.  cfe  C.  Riiilway,  and 
also  wa^  part  of  the  ^yndicate  to  build  the  extension  from  Rich- 
ardson to  \Vhitehon<e  Creek,  aiid  wms  interested  in  the  mineral 
privilege*  in  cjuestion.  The  Chattaroi  beinir  involved,  in  was 
deemed  b^'>t,  to  jjvoi<l  conn  licatinn,  to  huild  the  extension  of  the 
Chattaroi  under  the  cliarter  of  the  Ohio,  Kentucky  it  Vir^»inia.  So 
after  obtaining:  the  bond  from  Mollett,  and  like  ones  from  others, 
(•nrlisle,  Northup  and  their  as-ociates,  under  the  superinlendency  of 
Northup,  proceeded  to  and  did  extend  the  Chnttaroi  Railway  from 
Ricl.ardson  to  Whitehonse  Cri^k  lony:  before*  the  date  in  which  the 
bond  re(iuired  it  should  be  done.  It  is  insisted  that  there  was  no 
consideratiod  for  the  deed,  because  the  Chattaroi  Railwny  was  not 
extended  in  the  meanin-rof*  the  bond  because  the  extension  was  ac- 
complisheil  under  another  charter. 
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We  do  not  think  there  w  any  nierit  in  this  contention.  As  a  naat- 
ter  of  fact  the  Chattaroi  was  extended.  A  line  of  railway  wjis  built 
between  the  points  as  required  by  the  contract.  The  object  of  the 
proposed  donation  was  to  induce  the  buildine:  of  a  roilroad  between 
the  griven  points.  Mollett  received  tlie  consideration,  for  which  he 
ajfreed  to  make  the  deed  conveying  the  nnineral  privileges.  The  fact 
that  Northup  and  Carl  isle  received  the  aid  of  other  persons  and  cor- 
porations to  enable  thein  to  perform  the  conditions  of  the  bond  in 
the  extension  of  the  ChattarcH  Ritilway  is  not  material.  Mollett  was 
interested  in  the  completion  of  the  road,  not  in  the  asrency  of  its  ac- 
complishment. However,  after  the  road  was  built,  Mollett  treated 
it  as  beinic  in  compliance  with  the  contract  and  executed  the  deed, 
and  he  can  not  now  complain  that  the  road  was  built  under  a  char- 
ter other  than  that  of  the  Chattanii  Railway.  He  set  ks  lo  avoid  the 
effect  of  this  by  claiming  thnt  the  attorney  who  obtained  the  deed 
from  him  represented  that  it  was  the  Chattaroi  Railway  extended 
and  that  he  did  not  then  know  the  extension  was  built  under  the 
charter  of  the  Ohio,  Kentucky  cV-  Virginia.  This  atroniey  testifies 
that  he  explained  the  matter  to  Mollett  as  to  how  the  extension  was 
made.  No  one  save  Mollett  contridicts  this  statement.  If  it  were 
material  his  testimony  fails  to  establish  the  fact.  He  wjis  not  sup- 
porttMl  by  the  evidence  of  others  as  to  what  took  place  l)etvve^n 
them  and  the  attorney  as  to  their  contracts.  Such  testimony  is  not 
admissible. 

It  is  insisted  that  at  a  time  more  than  three  years  after  the  ex- 
tension was  made,  the  public  is  not  lietting  the  same  train  ser- 
vice, etc.,  on  the  f-xtension  as  they  were  K^ttinj?  on  the  Chattaroi 
when  the  bond  was  executed.  Granting:  this  to  l)e  true,  it  would  be 
no  CHUse  for  cjincelinu:  the  deed.  There  was  no  provision  in  the 
bond  or  deed  stipulatintr  what  kind  of  train  service  there  should  be 
on  the  extension;  beside*?,  Ui^  only  oljet-tion  which  Mollett  urj^ed  for 
not  expcntinir  the  deed  according  to  the  um'ontradicted  testimony 
of  Wallace  was  that  the  cars  wirre  not  running  regularly  over  the 
ro'id. 

If  this  had  been  a  valid  reason  for  not  executing  the  Heed  he 
w^aived  it  by  convertinir  his  executory  into  an  exHcute<l  contract. 

Wherf^fore,  the  judgment  is  reverst^d,  with  directions  to  dismiss 
the  petition. 

The  court  d«  Tivcred  the  following  response  to  a  petition  for  re- 
hearing, June  24,  \H\H\: 

Counsel  for  appellee,  In  their  di<af»p(»intment  and  zeal,  f:incy  they 
have  discovered  ylHrintc  errors  in  th^^  opinion  of  tlie  court  in  the 
statf'Hjent  of  facts  of  the  case.  They  criticise  the  court  f«'r  the  sup- 
posed errors  which,  if  committed,  would  not  be  matcrird,  with  the 
same  fh^ree  of  earnestness  as  they  (lo  those  which  would  be  mate- 
rial if  thev  existed.  Thcv  se*-m  to  be*  unable  to  distinguish  between 
a  ^^talem^^nt  of  a  facts  and  a  deduction  made  from  thein.  Wherein 
the  court  differs  with  counsel  as  to  the  etlVct  of  facts,  it  is  gravely 
argued  that,  therefore,  the  court  is  inaccurate  in  the  statement  of 
facts. 

The  court  said  in  its  opinion  that  ''the  (!.,  C.  ct  C.  Railway  was 
a  road  proje -tHd  from  the  south,  the  purpose  being  to  connect  with 
Chattiiroi  foad." 

Counsel  seem  surprised  at  the  statement,  and  say  that  the  record 
do€^  not  disclose  sufh  facts.  The  record  does  show  that  the  Chat- 
taroi mad  reached  Richardson,  the  point  from  which  the  extension 
was  to  l)e  built  to  Whitehouse  Creek  by  running  south.     Northup 
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testifies  that  "Me  extension  was  intended  to  be  the  connecting  link  be- 
tween the  Vhattaroi  and  the  C,  C.  C.  Ry,  companies.''^ 

Necessarily  if  the  extension  was  to  be  the  connecting  link  between 
the  two  roads  it  is  reasonable  to  conclude  that  the  C.  C.  C.  Railway 
was  projecteci  from  the  south.  It  would  seem  that  counj-el,  in  their 
effort  to  find  an  error  in  the  statement  of  facts  in  the  opinion  of 
the  court,  were  not  over  critical  in  the  examination  of  the  record. 
Instead  of  saying  the  C.  C.  C.  Railway  hnd  an  option  on  the  Chat- 
taroi  road  it  should  have  said  in  the  opinion  that  the  Massachusetts 
&  Southern  Construction  Co.,  which  was  building  the  0.  C.  C.  Rail- 
way, had  an  option  on  the  Chattaroi. 

The  court  it  in  its  opinion  said:  ^'Carlisle,  Northup  and  their  as- 
sociates, under  the  superintendency  of  Northup,  proceeded  to  and 
did  extend  the  Chattaroi  Railway  from  Richardson  to  Whitehouse 
Creek  long  before  date  on  the  bond  required  it  should  be  <ione." 
And  again  it  said:  **As  a  matter  of  fact  the  Chattaroi  was  extended." 

Counsel  again  are  surprised  at  the  statement  of  the  court.  The  un- 
disputed testimony  of  Northup  is  that  "'///^j  extension  was  buUt  as 
an  extension  vf  the  Chattaroi  Ruitwai//^  Our  conclusion  was  a 
lej^itimate  deduction  from  (he  record.  The  court  is  not  only  correct 
in  its  statement  of  its  derhiction  from  the  fj^cts,  but  of  the  fai-t  it- 
self. The  word  **competition"  is  not  used  in  the  opinion,  but  the 
court  said,  lo  avoid  **compncations,"  the  extension  was  made  under 
the  charter  of  the  Ohio,  Kentucky  &  Virginia.  The  court,  in  dis- 
cugising  the  tacts  as  they  appear  in  the  record,  said:  **Thc  fact  that 
Northup  and  Carlisle  received  the  aid  of  other  persons  and  corpora- 
tions to  enable  them  to  perform  the  conditions  of  the  bond  in  the 
extensi<m  of  the  Chattaroi  Railway  is  not  material."  Counsel  ask: 
'*  Why  is  this  language  used?" 

The  court  is  not  responsible  for  counsel's  failure  to  see  why  the 
court  was  considering  the  cas<?  from  the  point  of  view  indicated  by 
the  language  quote<i.  If  the  court  made  the  case  turn  upon  the 
question  as  to  whether  Wallace  had  told  Mollett  that  the  '*Chat- 
taroi"  was  completed  to  Wliitehouse  we  would  show  that  the  testi- 
mony of  certain  witnesses,  relied  upon  for  the  purpose  of  contradict- 
ing him  on  this  question,  did  not  have  that  etfect.  The  court  said 
in  its  opinion  that  it  did  not  regard  it  material  whether  Wallace 
made  the  statement  or  not.  Still  being  of  that  opini<in,  a  discussion 
of  the  question  would  be  profitless. 

The  criticisms  of  counsel  are  not  justified  by  the  facts.  After  a 
careful  consideration  of  the  case  we  adhere  to  the  opinion. 

The  petition  is  overruled. 


Mc  Willi  A  MS  v.  Commonwealth. 
{Filed  April  25,  1896— A"o^  to  be  reported.) 

1.  Stnkinsi;  and  wounding  with  deadly  ivfapon — Question  whether  stone  wa5 
deadly  weapon  shcuid  have  been  submitted  to  the  jury — Under  an  indiotment  for 
wiUfnlly  and  maliciooBly  Btriking  and  woandinf^  another  with  a  deadly 
weapon  with  intent  to  kill  it  was  error  to  inBtroct  the  jnry  that  they  moat 
find  the  defendant  ffuilty  if  they  believed  from  the  evidence  that  sQch  strik- 
ing and  woondinf?  was  done^'with  rocks,  olabs,  blad^^eons  or  other  hard  snb- 
Ftances,  deadly  weapon  or  weapons,''  as  the  effect  of  this  was  to  tell  the' jary 
that  the  stone  with  which  the  wonnding  was  done  was  a  deadly  weapon, 
'whereas  it  shonld  have  been  left  to  the  jary  to  determine  whether  or  not,  con- 
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siderinK  the  chftracter  and  »izo  of  the  stone  and  the  inaDoer  of  it*  use,  it  waa 
a  "Meadly  weapon.*' 

2.  insttuction  as  to  hya^er  decree  of  offense—  AssaitU  ami  hattery — As  the  latrik- 
in(r  and  wniindin^  whs  done  with  a  ntone,  it  wai«  error  to  ^ive  an  iitsiructiuu 
ad  to  the  offenne  of  shooting;  or  cuttiu>;  in  sudden  affray,  described  in  sec- 
tion 1242  of  the  Kentucky  Statutes,  as  that  section  does  not  embrace  strik- 
ing and  wounding  with  a  stone  or  club  and  such  like  instruinuuts.  In  lieu 
Of  Huch  an  instruction  the  court  should  have  given  an  instruction  ns  tu  the 
offen.He  of  assault  and  battery,  which  is  a  lower  degree  of  the  offense  charged 
in  the  indictment. 

3.  Same — The  evidence  shows  that  the  defendant,  if  goilty  of  any  offense,, 
was  tfnilty  only  of  an  assault  and  battery. 

Evans  &  Owsley  for  appellant. 
W.  S.  Taylor  for  appellee. 
Appeal  from  Warren  Circuit  Court. 
Opinion  of  the  court  by  Judge  Landes. 

The  appellant  was  indicted  by  the  grand  jury  of  Warren  county 
and  charged  with  the  oflense  of  willfully  and  maliciously  striking 
and  wounding  James  Corbin,  a  policeman,  with  a  deadly  weapon, 
with  the  intention  to  kill  him.  Upon  the  trial  of  the  case  in  the 
Warren  Circuit  Court  he  was  found  guilty,  as  charged,  and  his  pun- 
ishment was  fixed  at  two  years'  confinement  in  the  penitentiary. 

The  case  is  brought  before  us  by  appeal  upon  exceptions  to  the- 
instructions  given  by  the  court  to  the  jury  and  upon  the  alleviation 
that  the  verdict  of  the  jury  was  against  the  law  and  the  evidence, 
which  were  duly  set  out  in  the  grounds  filed  with  a  motion  for  a 
new  trial,  which  was  overruled  by  the  court. 

The  facts  of  the  case,  as  brought  out  by  the  evi«lence  certified  in 
the  bill  of  exceptions,  are,  briefly,  these:  The  appellant,  a  negro,. 
with  a  company  of  his  own  race,  was  waitinu:  at  the  railroad  station 
in  Bowling  Green  to  take  an  excursion  train  to  Louisville;  he  was 
in  a  drunken  condition,  and,  while  in  the  waiting  room,  siaj^gered 
or  ran  upon  the  wile«)l  one  of  the  company  and  tramped  on  her  toe,, 
which  occ*asioned  a  difficulty  in  the  waiting  room,  in  which  the 
appellant  was  struck  a  severe  blow^  on  the  head  by  which  he  testi- 
fied he  was  dazed;  he  was  driven  or  escaped  from  the  roon>,  and, 
while  running  on  the  platform,  was  arrested  by  Corbin,  who  search- 
e<l  him  and  took  from  him  two  rocks,  which  he  had  in  his  left  iiand, 
and  which  was  all  that  Corbin  found  on  him.  It  seems  there  was  a 
considerable  stir  and  excitement  among  the  crowd  there;  that  appel- 
lant was  trying  to  (^cape  from  the  crowd,  seeming  to  fear  that  he 
would  be  hurt  by  some  one;  that,  in  the  excitement,  a  rock  was 
thrown  by  some  one;  that  the  appellant  had  a  small  rock  in  his  right 
hand,  which  Corbin  had  failed  to  discover,  and  with  which  Corbin 
and  other  witnesses  stated  appellant  struck  Corbin  in  the  head,  cut- 
ting a  gash  in  it,  from  which  the  blood  flowed  freely.  Appellant, 
however,  denied  that  he  purposely  struck  the  blow,  l)ut,  admitting 
that  he  had  a  small  rock  or  stone  in  his  right  hand,  claimed  that  he 
struck  at  some  one  that  he  thought  was  a  negro  advancing  to  assail 
him.  There  is  a  shade  of  doubt  and  uncertainty,  from  the  testi- 
mony, whether  the  appellant  struck  Corbin,  or  whether  he  was 
struck  by  the  rock  that  was  thrown  in  the  crowd,  but  the  jury  was 
justified  in  finding  that  the  blow  was  struck  l)y  the  appellant. 

C<irbin,  in  Kis  testiiiiony,  productKj  several  small-sized  stones 
which  he  picked  up  in  the  railroad  yard  several  hours  after  he  was 
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struck,  but  he  failed  to  identify  positively  as  the  one  with  which  he 
was  struck.  He  had  one.  however,  about  as  lar^e  as  a  man's  fist, 
whicli  he 'expressed  the  belief  was  the  rock  with  which  appellant 
struck  him.  The  appellant  denied  that  it  was  the  rock,  claiminfc 
that  the  rock  he  had  was  smaller,  f^nd  that  he  could  not  have  con- 
cealed the  rock  produced  in  court  so  as  to  have  escaped  the  observa- 
tion of  Corbin,  who,  as  has  been  stated,  searched  him  without 
iindinu:  it. 

At  the  conclusion  wf  the  testimony  the  court  Kave  instructions,  all 
of  which  were  excepted  to  by  appellant,  but  we  shall  notice  only 
two  of  them. 

The  first  instruction  was  based  upon  the  felony  charge  in  the 
indictment,  and  is  as  follows:  ''If  the  jury  t)elieve  from  the  evi- 
dence,  beyond  a  reasonable  doubt,  that  the  defendant,  Chns.  Mc- 
Williams,*^  alias  Hindoo,  in  Warren  county,  Kentucky,  and  before 
the  finding  of  the  indictment,  did  unlawfully,  willfully,  maliciously, 
and  feloniously,  not  in  his  necefisarj/  or  (ifjparettflj/  neceanart/  seff- 
defense^  a>sault,  strike  and  wouiul  James  Corbin  upon  his  hCfuJ  with 
rocks,  clubs,  bludgeons  or  other  h«ird  suivslances,  <leadlij  weapon  or 
iV^ajwnSy  with  the  felonious  intent  lo  thereby  kill  said  (.'orbin,  but 
without  so  doing,  they  should  find  him  guilty  as  charged  in  the 
indictment,  and  nx  his  punish  mem  at  contiiiement  in  the  peniten- 
tiary not  less  than  one  nor  njore  than  five  years.'' 

The  objection  made  by  counsel  to  the  forei^oing  instruction  is  that 
it  in  effect  assumes  that  the  instrument  with  which  the  striking 
and  wounding  was  done,  which  the  evidence  showed  was  a  rock, 
was  w  ^'deadly  weapon."  The  ol)jection  is  well  taken.  There  are 
many  cases  in  which  it  may  be  assumed,  from  common  Itnowledge, 
that  the  instrument  used  t(»  perpetrate  the  felonious  jriti' of  violence 
is  a  deadly  weapon.  But  this  is  not  a  case  of  thai  kind.  The  stat- 
ute (Kentucky  Statute,  sect  inn  lltiG)  under  which  the  indictment 
was  found  makes  it  a  lelony  lor  any  person,  among  other  thinjis, 
willfully  ant  malicitiusly  to  strike  and  wound  another  with  a  dexidty 
ueapon ^ with  intention  to  kill  him,  and,  under  the  evidence  in  this 
case,  the  court  oujrht  to  have  left  it  to  the  jury  to  decide,  consid- 
ering the  character  and  size  of  tiie  rock  or  stone  with  which  the 
striking  was  th»ne,  and  the  manner  of  its  use,  whether  or  not  it  was 
a  **deadly  weapon."  The  worcJs  in  the  instruction  by  which  the 
court  snbniiited  to  the  jury  the  charge  to  be  investigated  as  to  the 
character  of  the  punishable  act  of  violence  laid  against  the  appel- 
lant and  of  the  instrument  with  w-hich  it  was  perpetrated,  viz,  **as- 
sault,  strike  and  wound  James  Corbin  upon  his  head,  with  rocks, 
*  *  *  deatdy  weapon  or  w  a  pons  ^^^  if  they  did  not  import  a  posi- 
tive assunj[>tion  that  the  ins(rument  of  violence -the  rock — was  a 
"deadly  weapon,"  were  calculate<i  to  mislead  the  average  juror  into 
believing  that  the  court  inie:.de(l  that  the  rock  was  to  be  so  consid- 
ered. 

There  are  many  authorities  on  this  question,  and  a  few  of  them 
are  referred  to:  Am.  &  Eng.  Ency.  of  Law%  volume  1,  page  816; 
Berry  v.  Commonwealth,  in  Bush,  15;  Commonwealth  v.  Duncan, 
91  Ky.,  592;  Woodson  v  Commouwealih,  14  Ky.  Law  Rep.,  797. 

The  second  instruction,  which  is  likewise  objected  to,  was  errone- 
ous. It  was  based  on  section  1242  of  the  Kentucky  Statutes.  That 
section,  as  has  often  been  dfcided,  does  not  embrace  striking  ancl 
wounding  with  a  rock  or  club  and  such  like  instruments.  (Com- 
monwealth v.  Hawkins,  11  Bush,  tiUo;  Erwin  v.  Commonwealth, 
96  Ky.,  422.) 

In  lieu  of  this  instruction,  as  was  said  in  the  case  of  Riggs  v.  Com- 
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monweaUh,  17  Ky.  I/a w  Ref.,  1015.  rpcently  decided  by  this  eourt, 
and  Just  such  a  case  as  this,  an  instruction  ouifht  to  have  been  sub- 
mitted to  the  jury  upon  the  offense  of  assault  and  battery,  which  is 
a  lower  df-gree  of  the  offense  charge<I  in  the  indictment.  But,  as 
was  also  said  in  that  case,  the  omission  of  an  instruction  in  this  case 
embracing  that  oltense  is  not  a  reversible  error,  since  the  jury  con- 
victed the  appellant  of  a  felony  when  they  had  an  opportunity, 
under  the  instructions,  to  convict  him  for  striking  in  suaden  he^t 
and  passion. 

But,  upon  the  whole  case,  after  a  careful  examination  of  the  evi- 
dence before  us  in  this  recford,  we  are  at  a  loss  to  perceive  how  the 
jury  could  Imve  found  that  this  appellant  was  actuated  by  the  mali- 
cious intention  to  kill  Corbin  in  striking  him  in  the  manner  and 
under  the  circumstances  detailed  in  the  evidence,  if  he  did  in  fact 
purposely  strike  him.  As  was  said  in  Woodson  v.  Commonwealth, 
supra,  a  case  in  sonie  respects  similar  to  this,  under  the  evidence 
the  appellant  was  guilty,  at  n»ost,  of  an  assault  and  battery. 

For  the  error  indicated  the  judirment  of  the  lower  court  is  reversed 
and  the  cause  remanded,  with  directions  to  award  the  appellant  a 
new  trial  and  for  pr()cee(lin<i:s  consistent  with  this  opinion. 


Massachusetts  Benefit  AasociATiox  v.  Rickakt. 

Same  v.  Patrick. 
(Fiied  April  25,  ISOO.) 

PUaiiin-^ — Defects  cured  by  lerditt — In  a  suit  np<»n  «  policy  of  lift*  insurance, 
althon^h  it.^  petitiou  is  detective  id  thai  its  HVermeiits  as  to  the  perforin- 
RDce  of  conditious  precedeut  are  too  ^eiiera),  such  defects  are  cured  by  a 
irerdict  for  plaintiff,  as  the  doctrine  of  inteiidtnent  after  verdict  ppplies  to 
this  State  as  at  comnaon  law,  the  rule  beiii^  that  where  the  declaration  states 
facts  safficiently  tfeneral  to  comprehend  a  fair  and  reasonable  intendment 
the  defective  statement  will  be  cured  by  the  verdict. 

Wiight  <&  Anderson  for  appellant. 

L.  J.  Crawf(»rd  for  appellee  Pittrick;  E.  P.  Simmons,  J.  W.  Men- 
zies  and  Otto  Wolf  for  appellee  Rickart. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

There  seems  to  have  been  a  trial  in  this  case  with  a  verdict  and 
judgment  for  the  plaintiff,  and  no  bill  of  evidence  with  the  record, 
so  the  entire  case  turns  upon  the  (luestion  of  pleudinK.  Did  the 
pleading  authorize  the  verdict;  and,  if  the  plea<ling  is  defective,  was 
it  not  curtKl  by  the  verdict.  Tlitre  was  no  demurrer,  general  or 
special. 

The  doctrine  of  intendment  applies  after  verdict  in  this  State  as 
at  common  law,  and  if  the  averments  of  the  petition  are  too  gen- 
eral, by  reason  of  statements  that  all  precedent  conditions  have  been 
complied  with  on  the  part  of  the  plaintiff,  and  proof  satisfactorily 
offered  of  the  death  of  the  insured,  as  well  as  other  general  aver- 
ments, such  defects  will  be  cured  by  verdict.  These  two  actions  are 
on  policies  of  insurance,  with  an  answer  in  the  one  case  and  a  ver- 
dict and  judgment  in  the  other  without  any  defense. 
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It  i!^  averred  that  the  lives  of  the  persons  deceased  were  insured 
for  the  benefit  of  the  plaintiff's,  and  the  policies  executed  and  deliv- 
ered by  the  conipany  to  the  insured,  with  a  general  averment  of 
performance  on  the  part  of  those  interested  in  the  policy  or  all  en- 
titled to  its  benefits.  The  rule  is,  where  the  declaration  states  facts 
sufficiently  general  to  comprehend  a  fair  and  reasonable  intendment^ 
the  defective  statement  will  be  cured  by  the  verdict.  There  is  enough 
in  either  petition  t<»  show  the  plaintiff  had  a  cause  of  action. 

The  an«»wer  filed  in  the  one  case  places  in  issue  only  the  false  state- 
ments alleged  to  have  been  made  by  the  deceased  when  making  his 
application  for  insurance.  This  is  denied  by  the  reply,  and  it  was 
piead(^l  by  the  plaintiff  that  appellant's  agent  knew  all  about  the 
matters  of  which  the  company  now  complains,  and  was  the  agent 
not  only  of  the  company  sued,  but  was  the  agent  of  the  company  to 
which  application  for  insurance  had  been  made  and  refused,  and 
the  answer  that  no  other  insurance  had  been  applied  for  was  made 
by  the  agent  who  was  cognizant  of  all  the  facts.  The  case  went  to 
the  jury  on  the  testimony  that  is  not  before  us,  artd  what  was  proven 
or  the  instructions  are  facts  not  disclosed  by  the  record.  There  is  no 
merit  in  either  appeal. 

Judgment  affirmed  in  each  case. 


Tl?e  K^i^tdcky  LjaW  Reporter. 


EDITOR: 
WAIiTEU  G.  CHAPMAN, Franlcfort,  Ky. 

Vol.  18.  AUGUST  15,  1896.  No.  4 


KENTUCKY  COURT  OF  APPEALS. 


Story  v.  Story's  adm'r. 
{Filed  April  25,  \sm—Not  to  be  reported.) 

Failure  to  pnrvi  claim  against  decedent"  s  estate — Res  judicata — Where  a  cred- 
itor appears  in  a  suit  to  settle  a  decedent's  egtate  and  proves  a  claim  against 
the  estate,  which  is  allowed,  the  jadgment  in  that  action  is  a  bar  to  a  soit 
by  him  against  the  personal  representative  upon  another  claim  against  the 
estate. 

G.  A.  Cassidy,  Jos.  H.  Power  and  Humphrey  &  Mayher  for  ap- 
pellant. 

W.  G.  £H3aring  and  J.  P.  McCartney  for  appellee. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Jeremiah  Story  died  intestate  the  owner  of  a  large  tract  of  land. 
His  personal  estate  was  insufficient  to  pay  his  debts.  A  creditor  of 
the  estate  instituted  an  action  to  settle  the  estate,  to  which  appellant, 
Mary  Story  (being  the  widow  of  decedent),  the  personal  representa- 
tive, and  the  heirs  at  law  were  made  defendanta.  The  personal  rep- 
resentative filed  an  answer  and  made  it  a  cross  petition  against  his 
co-defendants,  in  which  a  settlement  of  the  estate  was  asked.  The 
case  was  referred  to  the  master  commissioner  to  ascertain  and  report 
on  the  claims  against  the  estate.  This  he  did,  and  the  court  had 
sold  sutncient  land  to  pay  them.  Mary  Story  presented  a  claim 
before  the  master  commissioner  against  the  estate,  and  she  was  al- 
lowed and  paid  by  the  personal  representative  the  amount  thereof, 
to  wit,  $1,015.80. 

After  final  orders  had  been  made  in  that  case,  Mary  Story  insti- 
tuted this  action  against  the  personal  representative  to  recover  on  a 
claim  amounting  to  more  than  $5,000,  as  she  claims,  for  money 
which  she  let  her  husband  have  some  twenty-six  years  before.  This 
claim  was  not  mentioned  in  the  suit  to  settle  the  estate,  nor  that  she. 
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had  a  claim  against  the  estate  other  than  the  one  presented  and  al- 
lowed. 

The  question  for  our  consideration  is  as  to  whether  she  is  barred 
by  tlie  judgment  and  orders  in  the  suit  to  settle  the  estate.  It  needs 
no  di.«cu«sion  or  citation  of  authority  to  show  that  where  a  party  has 
two  distinct  eluims  a^rainst  another  thnt  a  suit  and  judgment  on  one 
will  not  bar  an  action  «>n  the  other.  If  she  is  barred  it  is  because  of 
the  peculiar  character  of  the  action  to  settle  the  estate.  Mary  Story 
was  made  a  fiefcndant  to  the  action.  Besides,  she  presented  a  claim 
before  the  commissioner  which,  under  the  i)rovision  of  section  432 
of  the  Civil  Code,  thereby  nuide  her  a  party  to  the  action. 

Section  433  of  the  Code  provi<les  that  'Creditors  failing  to  appear 
and  prove  their  claims  agreeably  to  such  order  shall  have  no  claim 
against  the  (executor  or  administrator  who  has  actually  paid  out  the 
estate  in  exuenses  of  administration  and  to  creditors,  legatees  or 
distributees." 

Section  484  of  the  Code  provides  that,  notwithstanding  the  failure 
of  the  creditor  to  appear  and  the  discharge  of  the  personal  lepre- 
sentative  as  prescribed  in  section  433,  the  legatees  and  distributees 
are  liable  in  a  direct  action  by  such  creditor  to  the  extent  of  estate 
received  by  each  of  them. 

There  is  no  estate  in  the  hands  of  the  administrator.  The  fee  in 
the  parcel  assigned  Mary  Story  as  administrator  is  the  only  part  of 
the  estate  of  the  decedent  undisposed  of. 

Chapter  3,  title  10,  Civil  Code,  of  which  the  above  sections  are  a 
part,  not  only  contemplates  tha-t  the  action  shall  be  but  in  terms  re- 
-quires  the  action  to  settle  the  estate  shall  be  referred  to  a  commis- 
sioner to  hear  proof  of  claim  against  the  estate.  The  purp(Kse  of 
the  sections  in  question  was  to  protect  creditors  who,  for  some 
•cause,  failed  *'to  appear  and  prove  their  claims." 

Among  other  purposes  an  action  to  settle  a  decedent's  estate  is  to 
ascertain  the  names  of  the  creiJitors  and  the  amount  of  their  respec- 
tive claims.  It  is  not  to  ascertain  a  part  of  a  claim  which  a  creditor 
has  against  the  estate,  but  the  whole  amount  of  such  claim.  When 
the  creditor  is  made  a  defendant  in  the  action,  or  appears  before  the 
'Commissioner  to  prove  his  claim,  the  issue  is  raised  not  only  as  to 
whether  he  has  a  claim  against  the  estate  but  as  to  amount  thereof. 
8he  appeared  before  the  eommiasioner  and  proved  what  purported 
to  be  her  claim  against  the  estate,  because  the  action  in  part  was  for 
the  purpose  of  ascertaining  the  amount  due  her.  The  court  through 
the  commissioner  made  the  direct  inquiry  as  to  the  amount  due  her. 
She  responded  by  proving  a  claim  against  the  estate.  The  commis- 
sioner reported  that  a  certain  amount  was  due  her,  and  the  court  in 
-eflTect  so  adjudged. 

We  think  the  proceedings  in  the  action  to  settle  the  estate  bars 
her  right  to  recover  on  the  claim  in  suit. 

In  Stull  v.  Davidson,  12  Bush,  167,  the  creditor  was  a  party  to  the 
«uit  to  settle  the  estate,  but  did  not  **appear  and  prove*'  his  claim. 
The  court  held  he  was  not  entitled  to  recover  against  the  pei*sonal 
representative. 

While  the  facts  of  the  Hood  case,  80  Ky.,  39,  are  not  exactly  the 
same  as  in  this  case,  yet  the  principle  recognized  in  it  sustains  the 
conclusion  reached  in  this  case.  In  that  the  (creditor  was  a  defendant 
to  the  action.  Plaintiff'  mad^  allegations  that  the  defendant  was 
asserting  a  certain  character  of  claim  against  the  estate.  The  court 
held  he  should  either  set  up  the  claim  or  abandon  it  against  the 
estate.  In  this  case  there  was  an  adjudication  of  her  claim  against 
the  estate.    The  Judgment  of  the  court  fixed  the  amount  of  it. 

The  judgment  is  affirmed. 
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Anderson  v.  Commonwealth. 
(Filed  April  25.  1896— iVb^  to  be  reported,) 

1.  Verdict  of  guilty  supported  by  evidence — As  there  was  eyidence  tending  to^ 
^establish  the  gnilt  of  the  accused  ander  an  indictment  for  felooioasly  break- 
ing a  dweiiinf?  house  and  feloniously  taking  a  watch,  ring,  etc.,  this  court 
can  not  disturb  a  verdict  of  guilty  upon  the  ground  that  the  evidence  was 
insufficient  to  warrant  a  conviction,  it  being  the  province  of  the  jury  to 
•determine  the  weight  of  the  evidence  and  the  credibility  of  the  witnesses. 

2.  Misconduct  of  CommonwenltK's  attorney — It  was  improper  for  the  Com- 
monwealth's attorney  to  say  in  argument  to  thp  jury  that  '^the  defendant  is 
no  boy;  he  is  no  npring  chicken;  he  has  already  served  a  term  for  the  State 
•at  Frankfort."  Bat  as  the  court  suAtaiued  defendant's  objection  to  this 
otHtemeiit,  and  the  Commonwealth's  attorney  withdrew  it,  defendant  was 
nut  prejudiced. 

Bianton  &  Berry  and  J.  H.  Dorman  for  appellant. 

W.  S.  Ta3'lor  for  appellee. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  accused  was  indicted  for  feloniously  breaking  the  dwelling 
house  of  W.  D.  Unnston  and  feloniously  taking  away  a  watch  and 
ring,  etc. 

Upon  the  trial  the  jury  found  him  guilty  and  fixed  his  punishment 
at  confinement  in  the  penitentiary  for  a  period  of  six  years  and  six 
mouths. 

It  is  claimed  the  judgment  should  be  reversed,  first,  because  of  the 
insufficiency  of  the  evidence  to  warrant  the  verdict;  second,  mis- 
conduct of  the  Commonwealth's  attorney  in  arguing  the  case  before 
the jury. 

Urmston  on  the  trial  testified  that  on  his  road  to  church  he  met  the 
accused;  that  the  accused  seemed  to  be  noticing  who  was  in  the 
-conveyance  which  he  was  driving.  On  his  return  home  he  found 
that  one  of  the  up-stairs  windows  had  been  opened  by  hoistine  it 
with  a  pnrt  of  a  pitchfork;  that  the  wire  screen  in  the  window  had 
been  taken  out,  the  room  entered  and  the  watch,  ring,  etc.,  taken 
out  of  the  house.  The  witness  could  not  say  that  the  window  was 
closed  when  they  started  to  church,  except  that  he  knew  he  and  his 
family  were  particular  to  fasten  up  the  house  wlien  they  started 
away. 

The  watch  was  shortly  found  in  the  possession  of  a  boy  who  tes- 
tified he  obtained  it  from  the  accused  by  giving  him  in  exchange 
for  it  a  barlow  knife,  thirteen  marbles  and  a  promise  of  twenty 
cents;  that  the  trade  was  made  behind  a  stone  house  at  Lair  station. 
Kellar  Brand  testified  the  accused  was  working  at  his  father's  house 
and  that  he  found  the  ring  near  a  path  leading  from  hi<  father's 
house  to  the  barn. 

The  accused  te^itified  that  he  did  not  break  the  dwelling  house  or 
•steal  the  property,  and  that  he  did  not  let  the  boy  have  the  watch, 
etc. 

There  was  evidence  tending  to  establish  the  Ruilt  of  the  accused. 
The  jury  were  the  judges  of  the  weight  of  the  evidence  and  the  cred- 
ibility of  the  witnesses.  We  can  not  invade  the  province  of  the  jury. 
Besides,  we  think  the  evidence  warranted  the  jury  in  finding  a  ver- 
<iict  of  guilty. 
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Durlnj?  the  Hrgruinent  of  the  case  the  Commonwealth's  attorney- 
said:  **He,  the  defeiiciant,  is  no  boy;  he  is  no  spring:  chicken;  he  ha* 
already  served  time  for  the  State  at  Frankfort/'  The  accused  ob- 
jected to  the  language  of  the  Commonwealth's  attorney.  The  court 
sustained  the  objection,  and  the  Commonwealth's  attorney  with- 
drew the  statements.  It  uas  certainly  improper  for  theComm<in- 
wealth's  attorney  to  use  such  lantruage,  hut  as  the  court  held  it  was 
improper,  and  the  Commanwealth's  attorney  withdrew  the  state- 
ments, we  do  not  think  the  substantial  rights  of  the  accused  were* 
prejudiced  thereby. 

The  judgment  is  affirme^. 


SuBLKTT  V.  Commonwealth. 
( Filed  April  28,  1896— i\^o<  to  be  reported. ) 

1.  Jmlictment  for ''''arson  or  bat n  burning'-'* — An  iudiotment  noouBiDg  the  de> 
feudaot  **of  the  crime  of  arsoit  or  baru  borniiiK^' in  sufficiently  direct  and 
certain  as  to  the  offense  chargedf  for  while  the  technical  uffensea  of  arson 
and  barn  burning  are  charged  in  the  alternative  no  one  coold  be  misled  as- 
to  the  actual  offense  intended  to  be  charged. 

2.  Arson — It  is  arson  at  common  law  to  malicioasly  barn  another^s  barn, 
stored  with  hay  or  ^rain. 

J.  A.  Conyers  and  H.  C.  Martin  for  appellant. 
W.  S.  Taylor  and  S.  M.  Peyton  for  appellee. 
Appeal  from  Hart  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

Of  the  four  or  five  indictmetits  successively  found  by  the  grand' 
jury  in  this  c*ase,  it  has  tieen  somewhat  ditticult  to  ascertain  pre- 
cisely under  which  of  them  appellant  was  finally  tried  and  con- 
victed, tmt  after  careful  examination  of  the  transcript,  which  is  not 
well  made  out  nor  indexed,  we  have  concluded  it  is  the  one  which 
appears  to  have  been  found  and  filed  in  court  September  19,  1895. 
\Ve  are,  however,  not  entirely  ceitain  of  being  ri^ht,  inasmuch  as 
counsel  for  the  Commonwealth  assumes  in  his  brief  it  is  the  one 
found  on  page  3  of  the  transcript,  and  purporting  to  have  been  filed 
January  16,  1895,  while  counsel  for  appellant  does  not  seem  to  be 
fully  satisfied  which  of  them  it  is. 

The  indictment,  which  we  will  treat  as  the  one  under  which 
appellant  was  tried,  accusts  him  **of  the  crime  of  arson  or  barn- 
burning,  "  and  The  question  is  thus  presented  whether  it  is  sub- 
stantially as  required  by  section  124,  Criminal  Code,  which  provides 
that  the  indictment  nmst  be  direct  and  certain  as  regards  the  of- 
fense charged. 

The  statute,  section  IJIGT,  provides  if  any  person  shall  be  guilty  of 
arson  he  shall  be  confined  in  the  penitentiary  not  less  than  five*nor 
more  than  twelve  years,  while  by  section  1170  the  punishment  pre- 
scribed for  maliciously  and  unlawfully  burning  any  dwelling  house 
is  confinement  in  the  penitentiary  not  less  than  ten  nor  more  than 
twenty  years.  The  punishment  prescribed  by  section  1169  for  will- 
fully and  unlawfully  burning  a  barn  is  confinement  in  the  peniten- 
tiary not  less  than  one  nor  more  than  six  years. 

The  definition  of  arson,  according  to  Biackstone,  is  the  malicious 
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tiDd  willful  burning:  of  the  house  or  outhouse  of  another  man.  But 
according  to  Wharton's  Criminal  Law,  upon  the  authority  of  Hale's 
Pleas  of  the  Crown,  it  is  said  to  be  arson  at  common  law  to  malici- 
ously burn  another's  barn  stored  with  hay  or  grain.  It  would  not, 
therefore,  be  in  conflict  with  the  statute,  nor  so  uncertnin  or  indirect 
to  charge  a  person  actually  guilty  of  barn  burning  with  the  offense 
of  arson  as  to  render  unavailable  a  plea  in  bar  to  subsequent  prose- 
cution for  the  same  offense,  especially  if  particular  circumstances  of 
the  offense  lie  distinctly  stated,  as  ap|)ears  to  have  been  done  in  this 
case;  for,  while  the  technical  offenses  of  arson  and  barn-burning  are 
•charged  in  the  alternative,  no  one  could  be  misled  or  misinformed 
as  to  the  actual  Offense  intended  to  be  charged ;  and  as  the  Criminal 
Code  was  not  intended  to  defeat  but  rather  secure  due  administra- 
tion of  Justice,  whenever  it  can  be  done  without  prejudice  to  sub- 
stantial rigrhts  <»f  the  party  accused,  we  think  the  indictment  in  this 
case  shoulil  be  held  sufficient.  As  there  was  evidence  tending  to  show 
appellant's  guilt,  we  are  not  authorized  to  set  aside  the  verdict 
upon  the  ground  there  was  not  sufficient  evidence  to  support  it. 
Judgment  affirmed. 


PuQUA  &  Johnson  v.  Farmers  &  Merchants  National 

Bank,  &c, 

(Filed  April  28,   1896— iVb<  to  be  reported.) 

1.  Fraudutent  couvcyances — Rights  of  assii^ne^  of  purchase  money  notes — Re- 
<eivers—Lien  upon  rents — When  a  conveyance  wai*  set  aside  at  the  salt  of  at- 
tachinff  oreditora  of  the  (grantor  apon  the  i;rouud  that  it  waa  fraodalent  as 
to  creditors,  the  cancellation  of  the  convevanoe  de^trojed  the  lien  of  a  cred- 
itor to  whom  the  trrnntor  had  transferred  the  purohaHc  money  notes  as 
collateral,  leavinflr  him  in  no  better  position  than  any  other  nnsecnred  cred- 
itor. And  the  attachint;  creditors  hnvini^  had  the  land  placed  in  the  hands 
of  a  receiver  iu  order  that  they  might  also  subject  the  rents  they  thereby 
-acquired  a  lien  apon  the  r(»tits,and  the  creditor  to  whom  the  parohase  money 
notes  had  been  as^it^ned  as  collateral  did  not  acquire  a  lien  upon  the  rents 
by  sninf^  out  an  attachment  and  having  process  of  garnishment  served  upon 
the  receiver. 

2.  Affitiavit  for  nttiuhment — Amoimt  of  recovery — Where  it  is  stated  in  an  af- 
'fldavit  for  an  attachment  that  the  plaintifF  *^h')lieves''  he  oajj^ht  to  recover 
-a  certain  sum.  followed  by  an  affidavit  of  his  attorney  (the  plaintiff  himself 
t>einf(  absent  from  the  county)  that  he  ^'believes**  the  statementa  in  the  affi- 
•davit  are  true.  thii<i  is  sufficient  as  to  the  sum  to  be  recovered. 

E.  P.  Campbell  and  Petrle  &  Downer  for  appellants. 

Joe  McCarroll  for  appellee^. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

Thomas  Herndon,  being  the  owner  of  a  tract  of  land,  and  also 
largely  indebted,  conveyed  it  to  one  Koach  and  took  the  notes  of  the 
latter  for  the  purchase  money.  The  appellees,  the  Merchants  and 
Farmers  National  Banks,  obtained  attachments  that  were  levied  on 
this  land,  and  assailed  the  conveyance  to  Roach  by  Herndon  on 
the  ground  of  fraud. 
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The  court  below  held  the  conveyance  to  be  fraudulent,  and  can* 
celled  the  conveyance  in  so  far  as  it  affected  creditors.  This  branch 
of  the  case,  however,  i9  not  before  us.  After  this  fraudulent  sale  was 
made,  Herndon  being:  indebted  to  the  appellant?,  Lewi?,  Fuqua 
&  Johnson,  transferred  to  them  as  collateral  the  notes  on  Iloa<*h  for 
the  purchase  money  to  secure  his  indebtedness  to  them.  These  two- 
creditors  came  into  the  case  as  instituted  by  the  appellees  and  were 
made  defendants  to  the  action.  Before  these  appellants,  Lewis,  Fuqua 
&  Johnson,  were  made  defendants,  the  appeH(»es,  who  had  obtained 
their  attachments  and  had  them  levied  on  the  land,  asked  for  the 
appointment  of  a  receiver  to  take  charg^e  of  the  land  and  rent  it  out 
on  the  ground  the  land  was  not  of  sufficient  value  to  pay  their  debts 
and  report  his  action  to  the  court. 

These  appellants,  when  this  was  done,  obtained  attachments  or 
garnishments  and  served  on  the  receiver  that  they  mi^rht  hold  the 
rents  as  against  the  claims  of  the  appellees,  who  brought  the  origi- 
nal action,  and  on  whose  motion  the  land  had  been  placed  in  the 
hands  of  the  receiver.  The  only  question  presented  is  the  right  of 
the  appellants  to  intercept  this  rent  by  .these  proceedings  and  prevent 
its  application  to  the  payment  of  the  debts  due  the  banks. 

The  cancellation  of  the  conveyance  to  Roach  as  to  creditors  de- 
stroyed the  lien  of  the  appellants  and  left  the  land  subject  to  the 
claims  of  the  attaching  creditors.  The  appellants  had  no  claim  by 
way  of  lien  on  the  land  or  its  rents,  nor  did  the  appellees  have  any 
on  the  rent  until  the  effort  was  made  to  place  the  land  in  the  hands 
of  a  receiver  that  the  rent  might  be  applied  to  the  payment  of  their 
debts.  This  having  been  done,  and  the  land  and  its  proceeds  or 
rents  being  in  the  hands  of  the  court,  the  attachment  as  to  the  rents 
by  the  appellants  was  improperly  issued,  and  the  court  was  power- 
less to  divert  the  rents  from  the  payment  of  appellee's  debts  unless- 
the  appellants  had  some  superior  equity.  They  were,  it  is  true,  bona 
Jide  creditors^  but  occupied  no  better  position  than  any  other  unse- 
cured creditor.  No  title  passed  to  the  fraudulent  vendee  as  against 
creditors,  and  the  appellees  having  a  prior  equity  by  reason  of  their 
attachments  on  the  lan<l,  and  a  prior  equity  on  the  rents  by  reason 
of  having  it  rented  out  that  the  rent  might  be  applie(i  to  their  clebts. 
it  becomes  maniffst  the  appellnnts  have  no  claims  on  this  rent,  and 
the  court  actetl  properly  in  dismissing  their  attachment,  and  particu- 
larly when  without  leave  of  court  they  were  attempting  to  oust 
the  court  of  its  right  to  adjudicate  the  question  in  the  action  there 
pending. 

It  is  claimed  the  attachment  should  not  have  been  issued  in  the 
original  action  for  the  want  of  an  atfidavit  as  required  by  the  CJode. 
All  the  grounds  for  an  attachment  are  specifically  nnd  positively  al- 
leged with  the  statement,  the  plaintiff  belieoes  he  ought  to  recover 
a  certain  sum,  followed  by  an  affidavit  of  his  attorney  that  he  be- 
lieves the  statements  in  the  petition  are  true.  This  is  sufficient  as  to- 
the  sum  to  be  recovered,  the  Code  expressly  providing  that  the  af- 
fiant, whether  plaintiff  or  his  attorney,  if  the  plaintiff  is  absent^ 
must  state  the  sum  he  believed  the  plaintiff  ought  to  recover. 

Judgment  affirmed. 

Judge  Landes  not  sitting. 
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Board  of  Educatioist  of  Somerset  Public  Schools  v.   Trus- 
tees Colored  School  District  No.  1,  Pulaski  county. 

{Filed  April  SO,  1896— iVb/.  to  be  reported.) 

Taxation  for  school  purposes — Apportionment  of  faxes  hetiveen  white  nni  colored 
schools — The  commou  Rchool  law  provider  that  the  railroad  tax  shall  be  ap- 
portioned between  the  white  and  colored  s^booU  in  the  same  district,  bat 
this  provision  has  no  application  to  the  tax  upon  the  property  of  any  other 
corporation.  And  in  the  taxatio  i  «f  private  corporations  for  ths  snpport 
of  graded  schools  the  stock  owned  by  colored  persona  is  liable  to  be  taxed 
only  for  the  colored  school:*,  and  that  owned  by  white  peraonH  only  for  the 
white  schools.  And  an  ajj^reement  between  the  traatees  of  the  white  and 
colored  schooU  respectively  for  an  apportionment  of  the  taxes  in  any  other 
manner  than  that  required  by  the  school  law  is  a  nullity. 

O.  H.  Waddle  for  appellant. 
W.  O.  Bradley  and  A.  .T.  Crawford  for  appellee. 
Appeal  fronn  Pulaski  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  Board  of  Education  of  Somerset  Public  Graded  Schools  was 
incorporated  in  April,  1888,  with  the  power  to  tax  ail  property  within 
its  school  district  for  school  purposes. 

The  appf^llees,  the  trustees  of  CHored  School  District  No.  1,  cover 
the  same  territory  as  that  of  the  appellant's  district.  There  is  a 
large  amount  of  capital  invested  in  private  corporations  within  the 
district,  owned  by  white  persons  exclusively,  except  one-fourteenth 
of  the  c*apital  stock  of  the  Yt)ung  Men's  Loan  &  Building  Co.  For  the 
year  189ii  the  appellant  (white)  levieil  a  tax  of  sixty  cents  on  each 
$100  worth  of  property  within  the  district  belonging  to  whites,  and 
the  trustee  of  the  colored  schools  twenty-five  cents  on  property  be- 
longing to  colored  persons. 

It  seems  by  the  agreed  facts  the  superintendent  of  public  schools^ 
there  being  a  disagreement  between  the  two  schools  as  to  the  appli- 
cation of  the  taxes  collected  from  the  private  corporations,  advised 
both  parties  that  a  new  law  had  been  enacted  by  the  Legislature  re- 
quiring all  taxes  collected  from  such  sources  to  be  proportionately 
divided  between  the  white  and  colored  schools,  and  on  this  advice 
an  arrangement  in  writing  was  signed  by  which  the  tax  was  agreed 
to  be  divided  as  they  supposed  the  law  recjuired.  The  appellant 
(white  school)  insists  that  the  agreement  is  not  binding  for  two  rea- 
sons. First,  it  was  made  under  a  mistake  as  to  the  law,  and,  second, 
they  had  no  power  (the  board)  to  divert  the  tax  fund  or  apply  it  in 
any  other  manner  than  that  required  by  law. 

The  common  school  law,  section  41(11,  provides  that  the  railroad 
tax  shall  be  apportioned  between  the  white  and  colored  in  the  same 
district;  but  this  has  no  application  to  any  other  corporation,  public 
or  private,  and  we  think  it  plain  that  the  agreement  entered  into  is 
a  mere  nullity  and  without  binding  force.  Neither  board  has  the 
right  to  say  how  the  taxes  shall  be  apportioned  between  the  schools, 
if  io  any  other  manner  than  the  school  law  requires.  There  is  no 
warrant  of  law  for  such  an  agreement,  and  the  appellees,  on  the 
agreed  facts,  can  not  enforce  that  contract.  The  railroad  tax  is  to 
be  apportitmed  in  the  manner  suggested  by  the  agreement,  and  the 
stock  owned  by  colored  persons  in  the  private  corporations  is  liable 
only  to  be  taxed  for  the  graded  colored  schools,  and  that  owned  by 
white  ijersons  for  the  white  school. 
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Section  4487  of  the  Kentucky  Statutes  provides:  "No  white  per- 
son shall  vole  at  any  election  held  by  the  colored  people  under  the 
provisions  of  this  law  (the  erraded  school  law),  nor  shall  the  prop- 
erty of  any  white  person  be  taxed  to  maintain  any  graded  common 
school  for  colored  children,  nor  shall  the  property  of  any  colored 
persons  be  taxed  for  the  benefit  of  any  graded  common  school  for 
white  children,"  etc. 

It  seems  to  us,  therefore,  the  court  below  erred  in  holding  the 
agreement  binding. 

The  judgment  is  reversed  and  remanded  for  a  judgment  as  herein 
Indicated. 


Barclay  v.  Deposit  Bank  of  Russellville,  &c. 
{Filed  April  30,  1896— iV'o//o  be  reported.) 

JRtgi^ht  of  father  fo  administer  on  son''s  estate — The  cootity  court  hnvio);  refused 
appellant's  application  to  administer  upon  the  goods  and  chattels  of  his  de- 
ceased son  after  a  trial  had  upon  the  issue  as  to  his  capacity  to  manage  the 
estate,  and  that  judf^meut  having  been  affirmed  by  the  circuit  court,  this 
oOQTt  will  not  disturb  the  finding  of  those  two  courts,  the  testimony  being 
conflicting,  and  the  appellee  having  in  the  meantime  been  appointed  ad- 
ministrator. 

Thomas  H.  Hines,  E.  W.  Hines  and  B.  F.  Proctor  for  appellant. 
•  W.  H.  Holt  and  John  G.  Craddock  for  appellees. 
Appeal  from  Logan  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  contest  involved  the  right  of  the  father  to  administer  on  the 
goods  and  chattels  of  his  deceased  son.  There  can  be  no  doubt  of  his 
right  under  the  statute  unless  for  some  cause  therein  menti(med  he 
is  incapacitated  from  managing  the  estate.  On  this  issue  a  trial  was 
had  in  the  county  court,  and  his  application  to  administer  refused 
and  an  appeal  taken  to  the  circuit  court  with  a  similar  result,  and 
the  case  now  here.  In  the  meantime  the  county  court  appointed 
the  Deposit  Bank  at  Russellville  the  administrator,  and  it  is  now 
acting  as  such. 

It  is  sufficient  to  say  the  testimony  is  conflicting,  and  both  courts, 
with  a  full  knowledge  of  the  parties  in  interest  and  the  capacity  of 
the  appellant  to  manage  the  estate,  have  rejected  his  claim  to  ad- 
minister, and  without  discuj*sing  the  testimony  we  feel  constrained 
to  affirm  the  Judgment. 


Major  v.  Barker. 

(Filed  April  28,  1896.) 

1.  Contested  election  — Battots  marked  l>y  clerk  Jor  the  vote? — The  requirement 
of  the  election  law  that  the  voter  shall  declare  his  disability  "on  oath^'  be- 
fore his  ballot  can  be  marked  for  him  by  the  clerk  Ia  mandatory  to  the 
YOter,  and  a  ballot  marked  by  the  clerk  withont  each  a  statement  of  the  voter 
'^on  oath"  can  not  be  counted. 

2.  Marking  ballots  in  the  presence  of  another — A  ballot  marked  in  the  voting; 
booth  either  by  the  clerk  of  the  election  or  in  his  presence  is  a  ballot  *'shown 
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to  another  perAOD*^  within   the   meaning  of  seotioa   1474  of  the  Kentaoky 
8t«tQte9.  and  if  depoi^ited  shoald  not  be  oonnted. 

3.  J  estimonyof  vfiUr  as  to  htnv  he  voted — In  an  election  content  the  testimony 
of  voters  shonld  not  be  received  to  8how  for  what  candidate  they  voted,  al- 
though offered  for  the  pnrpORe  of  Rostaininf^  the  charge  thai  the  officers  of 
the  election  frandnlently  connted  for  one  candidate  ballots  which  were  cast 
for  another,  as  the  admission  of  such  testimony  would  destroy  the  secrecy 
of  the  ballot. 

4,  Fraud — The  evidence  in  this  case  is  not  snfflcient  to  authorize  the  coort 
to  throw  OQt  the  vote  of  a  whole  precinct  npon  the  d^roaud  of  fraud,  al- 
thon^h  the  conduct  of  the  election  clerk  iu  behalf  of  his  brother  and  other 
-circumstances  are  calculated  to  give  rise  to  f^rave  suspicions. 

6.  Directory  atui  mandatory  pi ovisions  of  thi  l,iw — The  fact  that  part  of  the 
-officers  of  election  at  a  particular  precinct  absented  themselves  during  part 
of  the  election  hours^and  that  during  the  absence  of  the  clerk  one  of  the 
Judges  of  the  election  acted  in  his  place  and  signed  the  clerk's  name  upon 
the  back  of  the  ballotjs  not  sufficient  to  authorize  the  court  *.o  throw  out  the 
vote  of  the  precinct,  for,  while  the  requirements  of  the  statute  which  were 
thus  violated  are  mandatory  as  to  the  officers,  they  are  directory  only  as  to 
the  voters. 

V 

J.  I.  Landes  and  Harry  Ferguson  for  appellant. 
Joe  McCarroll  and  C.  H.  Bush  for  appellee. 
Appeal  from  Christian  Circuit  Court. 
Opinion  of  the  court  by  Judge  DuRelle. 

The  parties  to  this  Hppeal  were  candidates  at  the  Novenibpr  elec- 
tion, 18H4,  for  the  office  of  justice  of  the  pertce  for  the  Lonvfview  dis- 
trict of  Christian  county.  Upon  the  face  of  the  returns  the  Board  of 
Canvassers  found  that  appellee  Barker  received  443  votes,  and  ap- 
pellant Major  371  votes,  showina:  a  majority  of  72  in  favor  of  Bar- 
ter. Appellant  duly  irave  notice  of  coute-st  of  the  election,  setting 
forth  three  principal  grounds  of  contest,  and  appellee  gave  a  coun- 
ter notice,  in  which  he  relied  upon  certain  irregularities  which  he 
<Maimed  to  have  pmduced  results  favornble  to  appellant.  The  cotmty 
board  decided  the  contest  in  favor  of  appellee,  and  its  decision  was 
4ifflnned  by  the  circuit  court. 

Appellant's  grounds  of  contest  were  based  upon  alleged  irregulari- 
ties occurring  at  the  Gordonfield  precinct  (No.  10),  which  was  one 
of  five  precincts  included  in  the  di-^trict,  and  were  as  follows: 

1st.  The  officers  of  election  permitted  the  ballots  of  four  voters  to 
bestam|[)ed  openly  on  the  table  of  the  clerk  of  election  without  re- 
quiring them  to  state  under  oath  any  disability  which  prevented 
them  from  marking  their  own  ballots,  and  all  of  these  ballots  were 
so  marked  as  to  be  counted  and  were  counted  for  appellee. 

^li\.  The  clerk  of  that  precinct  accompanied  eighteen  voters  into 
the  voting  booths  and  stamped  or  assisted  those  voters  in  stamping 
their  hoi  lots  so  that  they  should  t>e  counted  for  appellee. 

3d.  The  officers  at  that  precinct  fraudulently  counted  forty-eight 
ballots  for  appellee  which  had  been  cast  for  appellant. 

On  the  other  hand  the  appellee,  in  his  counter  notice,  relies  on  the 
fact  that  at  the  Longvievv  precinct,  which  guvea  majority  for  the 
appellant,  a  part  of  the  officers  absented  themselves  during  part  of 
the  election  hours,  and  that  during  the  absence  of  the  clerk  one  of  the 
judges  of  the  election  a<'ted  in  his  place  and  signed  the  clerk's  name 
upon  the  back  of  the  Imllots. 

There  were  some  other  grounds  of  contest  ur^ed  by  appellant,  but 
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they  are  immaterial  except  in  8o  far  as  they  tend  to  support  the 
charge  of  fraud  at  the  Gordonfield  precinct. 

Upon  the  first  ground  .stated  we  are  of  opinion  that  the  court  should 
have  sustained  the  contention  of  appellant  and  excluded  from  the 
count  the  ballots  which  were  marked  openly  by  the  clerk  of  the  elec- 
tj«m,  without  the  statement  under  oath  of  disability  retjuired  l>y  the 
siHtiito  (section  147rr,  Kentucky  Statutes).  In  our  view  the  statute 
imp»'r;Uively  requires  that  the  voter  shall  declare  hii$  disability  on 
oath  « (- ore  his  ballot  <-an  be  marked  for  him  by  the  clerk,  and  to 
permit  ihe  ofKcers  to  assume,  either  from  the  voter's  appearance  or 
from  their  own  alleged  personal  knowledge,  that  he  is  so  disabled  as 
to  be  unable  to  mark  his  own  ballot,  would  be  to  open  a  door  for 
wholesale  evasion  of  the  requirement  of  secrecy  in  the  ballot.  This 
rule  may  result  in  hardship  to  the  individual  voter  in  cases  where 
the  officers  are  neglectful  of  their  duty  in  requiring  the  oath  of  dis- 
ability to  be  made,  but  the  requirement  that  the  voter  shall  take 
the  oath  before  his  ballot  can  be  marked  and  deposited  in  order  that 
he  may  be  punished  if  he  make  a  false  declaration  is  in  our  judg- 
ment mandatory  to  the  voter.  A  ballot  so  marked,  without  the 
declaration  on  oath  being  made,  is  an  illegal  vote  and  should  be  ex- 
cluded. 

Soal^o  with  the  bnlhits  which  were  marked  in  the  voting  booths 
either  by  the  clerk  of  election  or  in  his  pre-^ence.  These  ballots  were 
clearly  s/tofrn  to  another  person  within  the  meaning  of  sei'tion  1474, 
Kentucky  Statutes.  They  were  forbidden  to  be  deposited  in  the  box, 
and  were  illegal  votes  if  so  deposited. 

The  testimony  of  the  clerk  shows  for  whom  they  were  marked^ 
and  they  should,  therefore,  be  excluded  from  the  count.  The  con- 
duct of  the  clerk  was,  moreover,  a  gross  violation  of  official  duty,, 
which  it  is  ditficult  to  ascribe  entirely  to  ignorance. 

This  brings  us  to  the  consideration  of  tire  testimony  of  forty-eight 
voters  who,  with  greaUer  or  less  degrees  of  clearness,  testify  that  they 
voted  for  appellant  at  the  Gordonfield  precinct,  liut  twelve  votes 
were  returned  as  cast  for  appellant  there,  and  it  is  insisted  that  the 
remainintf  thirty-six  should  be  deducted  from  appellee's  majority 
and  counted  in  fav<»r  of  ap|>ellant,  which,  excluding  the  votes 
hereinbefore  indicatCMJ,  would  give  a  majority  in  favor  of  appel- 
lant. 

It  was  held  in  Commonwealth  v.  Barry,  17  Ky.  Law  Rep.,  1018, 
that  such  evidence  was  not  admissible  upon  an  indictment  for  mak- 
ing a  false  return,  but  it  is  insisted  that  a  ditTerent  rule  should  apply 
to  a  case  like  the  present  erne,  where  relief  is  sought  on  the  ground 
of  fraud. 

After  full  consideraticm  of  the  question,  we  have  c<mcludpd  to  ad- 
here to  the  rule  laid  down  in  Commonwealth  v.  Barry.  It  is  con- 
ceded that  the  voter  can  not  be  compelled  by  subpcBua  to  appear  and 
testify  how  he  marked  his  ballot.  If  he  w«re  permitted  lo  so  testify 
he  could  then  be  subjected  to  a  moral  compulsion  from  his  party 
associate's.  One  party  miifht  obtain  from  wlllin&r  witnesses  testimony 
which  the  other  party  would  be  powerless  to  rebut  because  unable 
to  comjiel  a  statement  of  the  truth.  It  is  admitted  that  injustice 
may  be  done  in  individual  cases  by  the  application  of  this  rule,  but 
the  consideration  mentione<l  and  the  evident  policy  of  the  law  that 
the  secrecy  of  the  ballot  should  be  inviolable  outweighs  the  occasional 
hardships. 

As  was  said  in  the  Barry  ease,  "the  election  law  provides  ample 
means  to  prevent  frauds  and  forgeries'*  if  it  is  adhered  to  and  en- 
forced by  the  authorities. 
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The  contention  of  appellant  that  the  vote  of  the  whole  Gordon- 
field  precinct  should  be  thrown  out  on  the  ground  of  fraud  can  not 
be  sustained.  While  the  conduct  of  the  election  clerk  in  behalf  of 
his  brother,  and  other  circumstances  are  calculated  to  give  rise  to 
If  rave  suspicions,  there  is  no  sufficient  evidence  of  fraud  to  justify 
us  in  disfranchising  the  voters  of  the  entire  precinct.  And  the 
grounds  stated  in  the  counter  notice  of  appellee  can  not  be  sustained. 
The  requirements  of  the  statute  which  were  violated  by  the  officers 
at  the  Longview  precinct  were  mandatory  as  to  them  but  directory 
as  to  the  electors,  and  there  was  no  fraud  or  attempt  of  fraud  shown 
at  that  precinct. 

Judgment  affirmed. 

Judge  Paynter  dissents. 

Judge  Landes  did  not  sit  in  this  case. 


Liter,  &c.  v.  Sherlev,  by,  <&c. 
{Filed  April  29,  1896— iVo<  fo  be  repoi'led.) 

I  Boundary — i  xua' ion  of  division  line — la  this  ActiOD,  in  which  the  iasae 
iff  H!«  TO  the  locHtioii  of  the  divL^ion  line  between  the  lAndi«  of  appellnnta  and' 
appellees,  the  evidtfuoe  la  saffioieut  to  sap  port  the  jadji^ment  of  the  ohanoel- 
lor  fixing  the  line. 

2.  Same — The  action  of  proce^sioners  in  attempting  to  establish  the  line 
between  the  parties  does  not  affect  the  ri^^ht  of  the  parties  to  have  their 
claim  determined  in  this  action,  as  the  appellees  never  joined  in  the  appli- 
cation to  have  the  processiouers  v,o  upon  the  lands  and  establish  the  line  in 
question,  and  never,  verbally  or  in  writing,  contented  to  the  acts  of  the  pro- 
cessiouers. 

Junius  C.  Kline  for  appellants. 

ONeal,  Phelps  &  Pryor  and  Swager  Sherley  for  appellees. 
Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 
Opinion  of  the  court  by  Judge  Paynter. 

The  issue  in  this  case  is  as  to  the  location' of  the  division  line  be- 
tween the  hind  of  Mann  Liter  and  Ben  Trigg,  who  own  tracts  of 
land  east,  and  theSherleys,  who  own  land  immediately  west  of  the 
disputed  line.  It  is  a  line  running  a  southerly  course  from  the  Ohio 
river. 

The  real  controversy  is  as  to  the  locjitfon  of  the  line  between  Sher- 
ley's  land  and  that  of  Ben  Triffg.  Win.  Trigg  was  formerly  the 
owner  of  the  tract  of  land  now  owne<l  by  Ben  Trigg.  Many  years 
ago— much  more  than  ihirty  years— a  rail  fence  was  built  by  Wm. 
Trigg  ^iong  the  disputed  line,  at  any  rate,  and  on  it,  as  claimed  by 
Sherieys,  which  remained  there  until  more  than  twenty  years  be- 
fore the  institution  of  this  action.  This  fence  was  owned  entirely  by 
Wm.  Trigg. 

About  twenty  years  before  this  suit  was  instituted,  by  an  arrange- 
ment between  the  owners  of  the  Trigg  land  and  the  Sherieys,  a 
partition  fence  was  erected  to  replace  the  old  fence,  the  Triggs 
building,  one-half  thereof  and  the  Sherieys  the  other  half.  Some 
twenty  (>dd  years  before  this  suit  was  brought  the  Sherieys  built  a 
roadway  along  and  west  of  the  fence.  It  was  used  by  them  and 
their  tenants,  with  an  occasional  permissive  use  by  others. 
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The  Sherleys  have  been  in  the  actual,  adverse  possession  of  the 
land  w^t  of  the  fence,  indudinK  the  roadway,  and  elaiminji:  it  as 
their  own  for  more  than  twenty  years  before  the  institution  of  this 
action.  That  they  have  so  held  and  claimed  the  evidence  is  abso- 
lutely conclusive.  Besides,  the  Trijrtrs  (from  whom  Ben  Trire  de- 
rives his  title)  admitted  that  the  Sherleys  were  the  owners  of  and 
were  in  the  possession  of  the  land  west  of  the  division  fence  by  unit- 
ing in  building  the  division  fence. 

The  foregoing  conclusion  renders  it  unnecessary  to  discuss  the 
question  as  to  the  line  as  described  in  their  respective  deeds.  If  it 
were  admitted  that  the  Trigir?.'  deed  did  and  the  Sherleys'  did  not 
cover  the  land  in  controversy,  the  erection  of  the  divir^ion  fence  as 
stated,  and  the  subsequent  pcissession  of  the  Sherleys,  would  con- 
clude the  rights  of  the  Triggs  and  their  vendors. 

The  court  below  adjudi£ed  that  the  division  fence  on  the  eastern 
boundary  of  Sherley's  land,  which,  as  now  exists  between  the  Sher- 
leys'and  the  defendants'  land,  is  the  true  division  between  them,  and 
that  the  fee  simple  title  totiie  land  west  of  said  fence  which  is  in  dis- 
pute is  vested  in  the  Sherleys,  and  that  the  defendants  have  no 
claim  thereto. 

In  this  conclusion  of  the  court  we  fully  concur.  The  action  of  the 
proc^essioners  in  attempting  to  establish  the  line  between  the  parties 
does  not  affect  the  right  of  the  parties  to  have  their  claim  determined 
in  this  action.    (Mclntire  v.  Getlings,  15  B.  M.,  177.) 

Sherleys  never  joined  in  the  application  to  have  the  processioners 
go  upon  the  lands  and  establish  the  line  in  question.  Neither  did 
they  consent  thereto  verbally  or  in  writing,  nor  did  they  endorse  on 
their  report  or  sign  one  made  by  any  one  else  consenting  to  the  acts 
»of  the  processioners. 

The  Judginent  is  affirmed. 
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( Filed  April  80,  1 896— iN>><  to  be  reported. ) 

1.  Af<nttiafeo/Suf»eriorCourl  —  /)tstnis!!'iio/acffon — A.><  the  plaintiff ii,  npon 
the  retorn  of  this  CHne  to  the  lower  oonrt  from  the  Superior  Court  Hfter  a 
former  appeal,  pleaded  no  new  matter,  there  waa  left  no  alternative  for  the 
lower  court  under  the  mandate  of  the  Superior  Oonrt  bnt  to  dii^roisA  the  ac- 
tion on  the  pleadin^^a  and  withont  further  trial;  but  even  if  this  court,  on 
the  present  appeal,  could  ignore  the  decision  of  the  Knperior  Court,  it  would 
not  be  inclined  to  do  so  becau!*e  snti-^fied  that  decision  wh!«  proper. 

2,  SaUs  of  personal  property  — Delay  in  asking  enforcement  of  font  met — In  this 
action  to  recover  damages  on  account  of  defendant's  failure  to  comply  with 
their  agreement  to  deliver  to  plaintiffs  at  a  certain  price  200  barrels  of 
whisky  of  a  particular  brand,  plaintifTt*,  by  delaying  more  than  a  year  be- 
fore even  sit^nifying  their  intention  to  stand  by  the  contract,  lost  their-right 
to  enforce  it;  besides,  as  they  did  not  accompany  their  demand  when  made 
^ith  a  tender  of  the  purchase  price,  they  did  not  put  themselves  in  a  proper 
^attitude  to  entitle  them  to  enforcement  of  th?  contract. 

James  \V.  Bryan  for  appellants. 
W.  M.  Fenley  for  appellees. 
Appeal  from  Kenton  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 
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W.  S.  Hume  &  Co.  brought  this  nction  on  this  alleged  eontmctr: 

**CoviNGTON,  Ky.,  January  24,  1S89. 
''Memorandum  of  SALE.—MulHns  &  Origler  n^^ree  1<>  furnish  200 
barrels,  spring  1887,  Hume  whisky,  to  W.  S.  Hume  A  Co.  at  forty 
cents  per  proof  gallon,  O.  G.,  in  bond,  and  W.  8.  Hume  &  Co.  agree 
to  accept  the  same.  Mullins  &  Crigler, 

*'JoHN  White." 

In  their  petition  they  stated  the  whisky  was,  at  date  of  the  con- 
tract, held  in  bond,  subject  to  revenue  tax  by  the  United  States  gov- 
ernment, which  plaintitis  were  bound  to  receive  and  pay  for  at 
the  price  of  forty  cents  per  proof  gallon  within  a  reasonable  time 
after  said  sale;  that  the  contract  was  made  for  them  by  John  White, 
their  agent,  and  delivered  to  him  for  them;  that  they  were  at  all 
times  thereafter  alile,  ready  and  willing  to  pay  defendants  for  said 
whisky  at  the  price  agreed  upon,  and  February  5,  1890,  by  letter 
dated  at  Silver  Creek,  Ky.,  addressed  to  defendants  at  C/Ovington, 
Ky.,  called  on  them  for  the  whisky,  and  requested  to  know  when 
they  proposed  to  deliver  same;  that  by  reason  of  refusal  of  defend- 
ants to  deliver  the  whisky  they  sustained  damage  to  the  extent  of 
the  difference  between  what  the  whisky  was  worth  at  the  price  of 
40  cents  per  gallon  and  at  80  cents  per  gallon,  the  alleged  market 
price  February  5.  1890. 

At  the  trial  verdict  and  judgment  were  rendered  in  favor  of  plain- 
tifls  for  $1,692.  But  upon  appeal  to  the  Superior  Court  that  Judgment 
was  reversed  and  cause  remanded  for  new  trial  and  further  preceed- 
ings  consistent  with  the  opinion  of  that  court. 

The  grounds  upon  which  the  judgment  was  reversed,  as  stated  in 
the  opinion,  uere  in  sut)stance  that  as  th/e  contract  specified  no  par- 
ticular time  or  jilace  for  delivery  of  the  whisky,  or  the  warehouse 
receipts  which  represented  it,  the  law  fixed  the  lime  as  reasonable 
time,  and  the  place  defendant's  place  of  business,  and  that  if  plain- 
tiffs desired  to  stand  by  the  contract  it  was  their  duty  to  demand  it 
within  a  reasonable  time,  unless,  as  alleged  in  the  petition,  there  was 
a  custom  or  usa^e  of  trade  fixing  the  period,  anci  which  sht)ul(i  be 
taken  as  part  of  the  contract.  It  was  further  dec  ided  that  prima 
facie  a  year's  time  in  which  to  make  the  demand  was  unreasonable, 
and  the  demand  when  made  should  have  been  accompanied  with 
the  tender  of  the  price  unless  the  lender  was  waived. 

Upon  return  of  the  case  the  lower  court  set  aside  previous  or- 
ders sustaining  demurrer  to  the  first  and  second  paragraphs  of  the 
original  answer,  and  to  the  motion  to  strike  out,  and  thereupon 
plaintiffs  filed  reply,  simply  putting  in  issue  the  allegations  of  the 
answer,  but  pleading  no  new  matter. 

It  s<*ems  to  us  there  was  left  no  alternative  for  the  lower  court, 
obeying  the  mandate  of  the  Superior  (Jourt,  but  to  dismiss  the  action 
on  the  pleadings  and  without  further  lri«l;  and  even  if  this  court 
OD  the  present  appeal  could  ignore  the  decision  of  the  Superior  Court 
we  would  not  be  Inclined  lo  do  so  because  satisfied  it  was  proper ; 
for,  admitting  the  contract  was  mutually  obligatory,,  which  is  by  no 
means  plain,  plaintitfs  lost  their  right  to  have  it  enforced  alter  hav- 
ing delayed  more  than  a  year  before  even  siunifying  an  intention  to 
stand  by  it,  and  the  circumstances  of  this  case  make  it  manliest  they 
would  not  haveaskeii  performance  at  all  if  the  price  had  not  gone 
up,  lor  the  whisky  was  of  their  own  manufacture,  and  had  been  [)re- 
viouslysold  by  them.  Besides,  tney  did  not  lender  the  purchase 
price,  or  in  any  respect  put  themselves  in  a  proper  attitude  to  entitle 
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them  to  the  enforcement  of  the  contract.    We  can  not  coticeive  of 
any  usagre  or  custom  of  trade  bo  unreasonable  and  unjust  as  would 
justify  the  court  in  enforcing  the  contract  as  it  appears  to  us. 
Judf^ment  affirmed. 


Harper,  &c.  v.  Baird,  <&o. 
{Filed  April  30,  1896— iVb/!  to  be  reported.) 

1.  Comivuction  of  7w7/— Where  a  testator  after  deviling  his  real  estate 
to  his  children  equally,  and  providing  for  a  sale  and  re-investment  in  stock 
or  laud,  provided  that  "should  any  of  my  children  die  without  heira  it  is  to 
go  to  the  rest  equally,"  each  of  the  children  took  a  defeasible  fee,  and  the 
land  having  been  sold  and  the  interest  of  one  of  the  daughters  inve2»ted  in 
bank  stock,  upon  her  death  withoa^-  issue  the  stock  went  to  the  surviv- 
ing children  of  the  testator,  and  not  to  the  husband  of  the  deceased  devi- 
see. 

2.  Res  judicata — A  judgment  to  the  effect  that  the  children  took  a  fee  sim- 
ple estate,  which  was  rendered  in  a  suit  brought  by  tUuir  executrix  for  a 
construction  of  the  will,  is  not  a  bar  to  this  suit  brought  against;  the  husband 
after  his  wife's  death  to  recover  the  stock,  for,  while  all  the  devisees  were 
parties  to  that  suit,  the  matter  in  is^ue  here  could  not  have  been  in  issue  in 
that  suit  because  the  contingency  had  not  then  happened,  the  prime  object 
of  that  suit  being  to  ascertain  the  powers  of  the  executrix. 

3.  Cdnstriiction  of  wUl — Rights  of  husband  of  djvisfc'^The  only  rights  which 
the  husband  has  in  this  matter  grow  out  of  t  le  marital  relation,  and  must 
be  held  Hubordinate  to  the  provisions  of  the  will  under  which  his  wife  held 
the    property.      A.  purchaser    f4)r  value  migh'  occupy  a  stronfirer  attitude. 

Beckner  &  Jouett,  J.  M.  Elliott,  H.  M.  Woo  1  ford  and  J.  S.  Hurt 
for  appellants. 

Stone  &  Sudduth  for  appellees. 

Appeal  from  Montgomery  I'ircuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

This  appeal  is  prosecuted  by  the  appellants,  Lizzie  R.  Harper,  et 
aLj  from  a  judgment  rendered  by  the  Montgomery  Circuit  Court  in 
the  action  of  said  Harper,  <&c\,  against  Geo.  VV.  Baird,  et  ah 

The  plaintiffs  sought  to  recover  of  the  appellee.  Geo.  W,  Baird, 
twenty-three  shares  of  the  capital  stock  of  the  Mt.  Sterling  National 
Bank,  worth  $120  per  share,  and  ten  shares  of  the  capital  stock  of 
the  Traders  Deposit  Bank,  and  to  obtain  a  transfer  of  the  same  to  the 
three  surviving  sisters  of  Li  la  B,  Baini,  deceased,  late  Anderson. 
Mary  Jane  Anderson,  who  is  also  an  appellant,  and  the  mother  of 
said  Lila  B.,  was  made  party  to  the  suit  and  asserted  a  claim  to  one- 
half  of  said  stock.  The  appellants,  Mrs.  Hirper  and  Mrs.  Suther- 
land, and  apppllee,  Emma  D.  Patterson,  and  Lila  B.  Anderson  were 
the  only  children  of  J.  W.  Anderson.  Lila  B.  intermarried  with 
the  appellee,  Geo.  W.  Baird,  while  under  twenty-one  years  of  age, 
but  lived  until  after  she  was  twenty-two  years  old  and  died,  never 
havinj;  a  child.  Appellee  received  from  Mrs.  Anderson,  the  mother 
and  guardian  of  his  wife,  twenty- three  shares  of  the  bank  stock  in 

contest,  and  % in  notes,  which  he  collected,  and  invested  it,  or 

part  thereof,  in  the  other  bank  stock  in  contest,  but  at  the  time  the 
notes  were  delivered  to  him  it  is  claimed  that  he  promised  to  invest 
the  same  in  bank  stock  for  the  use  of  his  said  wife. 

It  is  also  claimed  that  the  guardian  directed  the  bank  officials  to 
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isRue  the  twenty-three  shares  aforesaid  in  the  name  of  the  8aid  Lila 
B.  for  her  use.  The  claiins  aforesaid  are  all  denied  hy  appellee 
Baird  and  he  claims  ali  the  property  in  contest  as  heir  or  distribU' 
tee  of  his  wife.  The  contention  of  the  appellant,  is  that  Mr^.  Baird, 
by  the  will  of  her  fatlier,  took  only  a  defeasible  fee  in  the  pro|:>erty, 
and  upon  her  death  without  children  the  property  reverted  to  the 
three  surviving  sisters.  The  will  of  J.  W.  Anderson  reads  as  fol- 
lows: 

**1876.  Mt.  STERtiNO^  January  21. 
"Know  all  men  hy  these  presents:  That  I,  John  \\  .  Anderson,  of 
my  own  fi'ee  will  and  study  purpcjse  of  mind,  make  this,  my  last 
will  and  te.'^tament,  knowinjfihe  uncertainty  of  life  and  the  certainty 
of  death,  to  better  secure  my  vvil'e  and  children  Irom  desi^nin^  men, 
that  they  may  t*njoy  my  estate  should  I  be  able  to  have  any,  or  they 
or  any  of  them  outlive  me.  My  wife,  Mary  J.  Anderson,  I  desire 
shall  have  one-third  of  my  estate,  real  and  personal,  after  my  honest 
debts  are  paid,  to  use  and  enjoy  as  she  may  see  fit  during:' her  nat- 
ural life.  At  her  death,  should  my  children  or  any  of  them  be  liv- 
ing, the  dower  shall  be  divided  equal  between  them  or  their  heirs. 
My  children  all  being  girls,  1  desire  that  they  be  made  equal  and 
that  their  portion  each  remain  in  their  own  name,  them  und  their 
representatives.  By  that  I  desire  that  it  be  entn lied  that  they  may 
not  be  left  without  a  support  when  I  am  gone.  If  it  t)ecomes  neces- 
ary  and  to  their  interest  to  sell  and  convey  their  interest  it  shall  l)e 
reinvested  in  like  manner,  either  in  stock  or  lands,  as  may  be  to. 
their  interest  and  happiness.  They  can  enjoy  as  they  please  the 
dividends  accruing  thereto.  By  this  mesns  they  will  always  have 
a  home,  and  not  be  thrown  upon  the  cold  charity  of  the  world  or  a 
cold  hearted  man's  charity.  iShould  any  of  my  Children  meet  with 
an  accident  to  cripple  or  maim  them,  or  in  any  way  di-iahle  or  dis- 
figure them,  they  are  to  have  $1,000  more  than  the  rcv^t*  I  mean  by 
this  the  single  ones.  Those  that  sre  not  married.  Should  any  of  my 
children  die  without  heirs  it  is  to  aro  to  the  rest  e^jually.  Two  of 
them  have  already  been  educated.  I  wish  the  others  to  have  the 
same  chance.  It  takes  this  to  uiake  them  equal.  I  know  that  they 
will  agree  amongst  themselves,  as  peace  is  my  desire  with  them.  I 
leave  it  to  them  and  them  alone.  No  man  has  the  directiuij  of  my 
property  unless  they  may  be  appointed  by  the  court.  I  desire  that 
my  wife,  Mary  J.  Anderson,  l>e  my  executrix.  She  cm  have  some 
one  to  help  her  if  she  desires  it.  1  do  not  wish  by  any  clause  here 
to  make  a  difference  unless  there  should  be  a  difference  in  the  chil- 
dren. Crippled  and  disfigured  children  have  not  a  fair  chance  in 
this  world.  I  think  this  will  be  understocxl— something  real  or  sad 
to  make  a  change  in  their  appearance  or  business  not  equal.  Mary 
J.  Anderson  I  desire  shall  select  some  person  who  will  not  be  disa- 
greeable to  any  of  the  children,  nor  I  do  not  desire  the  court  to  ap- 
point any  one  unless  he  is  acceptable  to  all.  Peace  in  the  family  is 
my  desire.  My  life  insurance  policy  is  to  be  divided  equal  between 
all— .Mary  and  my  children  and  their  heirs.  This  I  want  them  to 
put  in  stocks  and  do  as  they  plea-^e  with,  never  forgetting  their 
•churches  and  preacher.  I  would  niake  this  amendment  to  the  last 
clause,  in  regard  to  their  part  of  my  policy.  This  they  can  have  to 
do  as  they  please  with.  It  can  never  be  taken  for  debts  no  way; 
but  I  make  this  suggestion  that  they  put  it  in  bank  stock  and  keep 
it  in  that  wav,  drawing  your  dividends  twice  a  year,  always  giving 
you  a  little  pocket  change.  I  desire  that  you  pay  some  of  it  to  your 
church  every  year.  Don't  forget  your  church.  My  bank  stock  I 
wish  to  remain  to  the  credit  of  each  of  you.    Draw  your  dividends 
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and  use  thein  as  you  please.  I  desire  that  $100  (one  hundred  dol- 
lars) be  kept  at  interest  for  me,  the  interest  to  be  paid  to  my  church 
or  pastor  of  same  every  six  months.  If  the  laws  of  the  State  is  10  per 
cent,  or  6  per  cent,  that  I  wish  it  loaned  for.  This  I  da-^ire  that  my 
children  will  see  to.  They  will  put  that  part  Into  any  hands  that 
best  suits  them.  I  do  not  desire  that  any  one  have  any  hand  in 
winding  up  my  estate  if  any  of  my  children  object  to  them.  My  wife- 
will  see  to  this  if  she  be  alive.  If  not  the  court  will  please  be  sure  to 
l(K>k  to  this  in  his.  appointment.  Should  I  have  overlookeii  any- 
thing, equality  is  what  I  desire  after  paying  my  debts.  Before  di- 
vision I  wish  my  wife  to  buy  each  one  of  my  children  the  best  ring 
she  can  buy  ft)r  *20  a  piece,  heavy,  18  karat  gold  ring,  just  alike. 
These  I  wish  them  to  wear  in  remembrance  of  me  and  their  ma. 
Put  the  initials  of  us,  <ir  some  mark  by  which  you  may  know  them* 
Should  she  be  dead  some  kind  friend  will  see  to  that,  say  T.  H.  Sum- 
mers or  Howard  French,  do  this  for  me.  I  will  further,  should 
it  be  the  best  to  sell  all  my  real  and  personal  estate  jn  order  to  get 
it  equal  or  easier  to  divide,  the  same  can  be  done  if  the  l)est  and 
worth  the  most.  If  my  wife  desire  to  keep  house,  be  that  as  it  may,, 
she  can  live  at  the  homestead  and  keep  the  single  or  any  children 
with  her  she  may  please  to  do.  I  do  not  intend  by  this  will  to  throw 
her  out  of  a  home.  She  can,  if  she  desires  it,  sell  all  but  the  home- 
stead and  hold  it  for  her  dower.  See  J.  M.  Anderson's  will  with 
like  manner  selling  and  dividiui;  the  rest  as  t)efore  stated.  It  may 
be  that  there  may  be  some  minors.  If  so,  she  can  be  their  guardian 
if  that  suits  them.  I  have  made  arrangements  with  everything. 
Each  child  is  entitled  to  a  horse  worth  $160  and  a  cow  worth  $50;  a 
bed  and  bedding.  Some  have  got  theirs  already.  Emma  and  Lou 
know  what  articles  they  have  received.  Having  full  confidence  in 
my  children  doing  as  I  request  them,  I  am  willing  to  leave  it  to 
them  to  settle.  Everything  being  settled  but  my  watch  and  jew- 
elry, they  know  how  I  received  it.  The  same  w^ay  I  will  it  to  be 
kept  in  the  family,  the  child  paying  the  most  for  it  to  be  the  wearer, 
the  money  divided  in  a  keepsake  among  the  rest.  See  J.  M.  An- 
derson's will.  I  will  that  should  PJmma,  my  daughter,  die  before 
her  child  by  James  A.  Hoffman  dies  that  he  (J.  A.  Hoffman)  is  not 
to  have  or  to  control  in  any  way  any  interest  he  (Roger)  may  have 
in  my  (Roger)  estate.  He  is  not  to  have  no  say  in  the  matter  in  any 
manner  whatever.  If  he  has  anything  to  do  with  it  the  child  may  lose 
his  interest  by  the  hands  of  the  rest  of  my  children.  This  clause  I 
wish  to  be  enforced.  He  can  not  be  the  guardian  of  said  child;  or 
should  he  (J.  A.  Hoffman)  take  the  child  away  from  Emma,  he 
(Roger  A.  Hoffman)  is  to  have  $100  (one  hundred  dollars)  and  no 
more.  The  court  will  see  that  the  child's  part  is  saved  by  not  letting 
him  have  any  hand  in  the  matter  lor  the  peace  of  the  family.  I 
make  this  my  last  will  and  testament,  this,  the  21st   January,  1876. 

*'J.  Waynk  Anderson." 

It  may  be  conceded  that  the  will  of  J.  \V.  Anderson,  written  by 
himself,  is  not  in  all  respects  clear  and  explicit.  But  it  is  evident 
tiiat  the  devisi'es  took  a  perfect  fee  simple  title  to  the  insurance 
policy  of  the  testator,  and  the  same  may  be  said  of  the  $200  bequest 
in  lieu  of  a  cow  and  horse. 

The  intent  of  the  testator  respecting  the  bank  stock  owned  by  him 
is  not  so  clear,  but  we  are  of  the  opinion  that  the  devisees  took  a 
perfect  title  to  it. 

The  will  authorize<l  a  sale  and  reinvestment  of  the  proceeds  of  the 
land,  which  was  done,  and  it  is  clear  to  us  that  the  title  to  the  same 


COMMONWEALTH    V.    HARDIN    COUNTY    COURT,    &C.  II3 

Sassed  to  the  devisees  WHS  only  a  defeasible  fee,  and  that  upon  the 
eath  of  Lila  B.  Anderson  childless  that  the  title  to  the  seventeen 
shares  of  bank  stock,  purchased  with  the  proceeds  of  the  land  sold, 
vested  in  the  survivinj^  sisters  of  the  decedent. 

It  appears  that  Mary  J.  Anderson,  executrix,  and  as  guardian  to 
Lila  Anderson  and  others,  broug^ht  suit  in  the  Montgomery  Circuit 
Court  for  a  construction  of  the  will  of  J.  Wayne  Anderson,  and 
that  the  other  children  were  also  parties  to  that  suit,  and  that 
the  Judjftnent  rendered  in  that  action  was  that  the  children  of  the 
testator  took  a  fee  simple  title  to  the  property  devised.  Appellee 
Baird  insists  that  that  judgment  is  a  bar  to  this  suit.  We  do  not  think 
so.  The  matter  in  issue  could  not  have  been  an  issue  in  that  suit, 
as  the  contintrency  had  not  happened.  The  prime  object  of  that  suit 
was  to  ascertain  the  powers  of  the  executrix.  It  was  practically  an 
ex  parte  suit.  (Freeman  on  Judgments,  section  329,  and  cases 
cited.) 

The  only  rights  which  appellee  Baird  has  in  this  matter  grows  out 
of  the  marital  relation,  ami  must  be  held  subordinate  to  the  provis- 
ions of  the  will  under  which  his  wife  held  or  became  entitled  to  the 
prc»perty  in  contest.  A  purchaser  for  value  might  occupy  a  stronger 
attitude. 

For  the  reasons  indicated  the  judgment  appealed  from  is  reversed 
and  i-ause  remanded,  with  directions  to  render  a  judgment  in  favor 
of  the  three  sisters  of  Lila  B.  Baird,  or  such  of  them  as  are  ask- 
ing for  relief  for  one-third  each  of  the  said  seventeen  shares  of  capital 
stock  of  the  Mt.  Sterling  National  Bank,  if  to  be  had;  if  not,  for  the 
value  of  the  same  at  the  time  of  the  institution  of  this  suit,  and  for 
proceedings  consistent  with  this  opinion. 


Commonwealth  v.  Hardin  County  Court,  &c, 

{Filed  April  23,  1896.) 

1.  Conchtsiveness  of  enrolled  bill — The  validity  of  an  ^'emergency  olanse**  of 
an  act  uf  the  LegiAlatnre  i.s  to  be  determiued  iu  the  Rame  way  and  upon  the 
same  evidence  that  the  validity  of  other  partB  or  sections  of  the  act  is  de- 
termined, HTid,  therefore,  the  court  can  not  go  behind  the  enrolled  bill  and 
look  to  the  jonrnalji  of  the  two  houses  to  ascertain  whether  the  ^'emerfs^enoy 
clause,"  was  adopted  in  the  manner  prescribed  by  the  Constitution. 

2.  Loeal  option — Where,  at  the  time  the  Constitution  was  adopted  and  also 
at  the  time  the  locol  option  law  of  1892  went  into  effect,  a  prohibitory  liquor 
law  was  in  force  iu  a  town  by  virtue  of  a  vote  taken  in  the  magisterial  dis- 
trict of  which  the  town  formed  a  part,  a  vote  subsequently  taken  in  the 
town  alone  under  (he  law  of  1892  having  resulted  iu  favor  of  the  sale  of 
liqnor,  had  the  effect  to  render  the  former  law  inoperative  as  to  the  town. 
And  while  the  submission  of  the  proposition  as  to  whether  the  local  law 
should  become  inoperative  as  to  the  town  may  not  have  been  authorized 
under  section  61  of  the  Constitution,  yet  as  the  further  proposition  was  sub- 
mitted as  to  whether  spirituous,  vinous  and  malt  liquors  should  be  "sold, 
bartered  or  loaned"  iu  the  town,  and  the  vote  upon  the  proposition  in  that 
form  was  in  favor  of  the  sale,  the  effect  was  the  same  as  if  the  proposition 
had  been  submitted  iu  that  form  alone. 

The  question  whether  prohibition  effected  under  the  local  option  law  of 
1892  or  under  the  present  law  by  the  vote  of  the  people  of  any  county  or 
part  of  a  county  can  be  rendered  inoperative  in  any  subdivision  of  such 
territory  by  a  vote  in  that  subdivision  alone  is  not  determined. 

3.  Repeal  of  statutes — While  the  Constitution  does  not  by  its  own  force  re- 
peal any  "local  option"  law  in  existence  at  the  time  of  its  adoption,  it  does 
not  forbid  the  repeal  of  such  laws  by  the  General  Assembly. 

vol.   18—8 
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HobsoD  &  O'Meara,  W.  J.  Hendrick,  Sprigg  &  Chelf  and  J.  H. 
Van  meter  for  appellant. 

W.  11.  Haynes  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Landeo. 

This  was  an  action  in  the  Hardin  Circuit  Court  for  a  "writ  of  pro- 
hibition*' against  the  Mppellees,  the  Hardin  County  Court  and  the 
county  judiie  of  said  couniy,  :«nd  to  restrain  the  county  jri<lyre  from 
entering  or  .spread int;  upon  the  records  of  said  court  a  certificate  of 
the  canvassin*;  lioaid  of  elections  ol  said  county,  showing  the  result 
of  an  election  iu-ld  in  the  town  of  f^lizabethtowii  on  the  lOth  day  of 
Decenib^*^,  18i)2,  upon  the  propositions  submitte'l  to  the  voters  of  the 
town  ^'whether  spirituous,  vinous  and  malt  liquors"  should  be  **soId, 
bartered  or  hmned"  within  the  corporate  limits  of  said  town,  and 
whether  the  prohibition  law  in  force  in  Hardin  county,  Kentucky, 
shall  l>ecome  inoperative  j-o  tar  as  it  affects  **the  said  town."  The 
petition  aNo  souijht  to  restrain  the  county  judge  **from  granting 
license  to  sell  said  liijuors  in  Elizabethtown." 

These  propositions  wore  submitted  to  the  voters  of  the  town  by 
the  order  «)l  the  county  judge  in  pursuance  of  the  provisions  of  the 
local  option  law,  approved  August  G,  \H\)2  (chapter  89  of  the  Session 
Acts  of  1891-2-3,  paae  214),iind  the  result  of  the  said  election,  as 
evidenced  by  the  certiticate  of  the  canvassing  board,  was  that  a  ma- 
jority of  the  votes  cast  were  in  favor  of  the  sale,  etc.,  of  liquors  in 
the  town,  and  that  the  prohibition  law  in  force  in  Hardin  county 
should  become  inoperative  so  far  as  it  affected  the  town.  On  final 
hearing  the  lower  court  arijudged  that  the  local  option  law  of  Au- 
gust 0,  1892,  was  valid;  denied  the  writ  of  prohibition  and  dismissed 
the  petition,  and  from  that  judgment  this  appeal  is  prosecuted. 

It  is  earnestly  and  ably  arguKl  by  the  learned  counsel  of  the  appel- 
lant thattheactof  August  (i,  1892,  was  not  passed  in  accordance  with 
the  provisions  of  the  Constitution,  and  is,  therefore,  invalid;  but 
that,  if  the  act  was  properly  passed,  the  **emergency  clause"  was  not 
adopted  in  the  manner  required  by  the  Constitution,  and  that,  there- 
fore, the  law  did  not  go  into  effect  until  ninety  da.vs  after  the  ad- 
journment of  the  session  of  the  Legislature  at  which  it  was  passed, 
as  provided  in  section  oo  of  the  Constitution,  an(J,  c<»nsequenlly, 
was  not  in  force  when  the  propositions  were  submitted  and  voted  on. 

The  same  question  respecting  the  validity  of  the  act  of  August  6, 
1892,  was  raised  in  the  case  of  Laflerty,  <&c.  v.  Huff*man,  <!tc.,  ante 
17.  In  that  case  it  was  held  that  the  court  could  not  go  behind  the 
enrolled  bill,  and,  by  tracing  out,  in  the  journals  of  the  two  houses 
of  the  General  Assembly,  the  legislative  history  of  the  bill,  ascertain 
whether  or  not  it  was  passed  in  pursuance  of  the  provisions  of  the 
Oonslituti(m  on  the  subject,  but  that  on  that  question  this  court  was 
bound  by  the  evidence  furnished  by  the  certificates  on  the  enrolled 
bill  of  the  presiding  officers  of  the  tw(»  houses,  and  the  approval  of 
the  governor,  that  tlie  bill  had  been  enacted  into  a  law  in  the  man- 
ner prescribed  by  the  Constitution.  We  adhere  to  the  opinion  in 
that  case.  There,  however,  no  question  was  raised  as  to  the  validity 
of  the  *'emergency  clause;"  but  that  clause  is  a  portion  of  the  en- 
rolled bill  as  certified— a  distinct  section  of  the  act  as  approved  and 
promulgated— and' its  validity  must  be  deternnned  in  the  same  way 
and  upon  the  same  evidence  that  the  validity  of  the  other  parts  or 
sections  of  the  act  is  determined,  and  we  hold  that  it  became  valid 
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and  effective  as  a  part  of  the  whohe  act,  and  that  hy  its  operation  the 
act  went  into  effect  upon  the  date  of  its  approval  by  the  jjovernor. 

The  next  contention  is  that  the  act  did  not  authorize  an  election  in 
Elizabethtown  to  niake  the  Hardin  county  prohibition  law  inopera- 
tive so  far  as  it  affected  the  town.  What  is  known  as  the  **Hardin 
Oounty  Prohibition  Law"  was  passed  on  the  5th  day  of  Ma3%  1884 
(Session  Acts,  1883-4,  volume  2,  pag:e  901),  under  which,  upon  the 
vote  of  the  people  of  the  whole  county  on  the  1st  Monday  in  Au- 
gust, 1884,  the  sale  of  liquor  was  prohibited  in  that  county.  After- 
wards, by  an  act  approvt-d  March  15,  1890  (Session  Acts,  1880-90, 
volume  1,  page  696),  the  question  was  resubmitted  to  the  people  of 
the  couniy  l)y  ma>i:isierial  districts,  »t  one  election,  held  on  the  10th 
day  of  May, 1890,  and  tlie  sale  of  licjuor  was  by  thnt  vole  prohibited 
in  all  of  the  districts  of  the  county  ex<ept  one,  including:  the  dis- 
trict, as  then  existinj^:,  which  embraced  the  town  of  Elizabtthtown, 
and  no  subsetjuent  vote  was  taken  in  any  part  of  the  county  under 
said  acts.  Prohibition  was,  therefore,  in  force  in  the  whole  county, 
save  one  magisterial  district,  at  the  lime  the  present  Constitution  and 
the  act  of  August  6,  1892,  went  into  eflVct.  (Kirkpatrick  v.  Com- 
monwealth, 95  Ky.,  326.) 

By  swtion  one  <»f  that  act  provision  was  made  for  taking  tlie  sense 
of  me  qualified  voters  of  any  county,  city,  town,  district  or  precinct 
in  the  proposition  **\vhether  or  not  sj/irituous,  vinous  or  mall  liquors 
shall  be  St)ld,  bartered  or  loaned  therein,  or  whether  or  not  any  pro- 
hibition law  in  lorce  in  any  comity,  city,  town,  district  or  precinct, 
by  virtue  of  any  general  or  special  act  (jr,  acts  shall  become  inopera- 
tive." And  it  was  further  provided  in  the  same  seclion  that  **coun- 
ties,  cities,  towfi^^  districts  and  precincts  in  whicli  the  sale,  barter  or 
loan  of  spirituous,  vinous  or  malt  liquors  are  now  prohibited,^  may 
have  a  vote  thereon  under  the  provisions  nf  this  act."  The  con- 
tention of  the  learned  counsel  is  that,  under  the  provisions  quoted 
from  the  act,  the  county  judge  had  no  constitutional  authority  to 
submit  the  question  to  the  qualified  voters  of  the  town  of  Eliza- 
bethtown, wliether  the  prohibition  law  of  Hardin  county,  then  in 
force  in  the  magisterial  district  embracing  the  town  by  virtue  of 
the  vote  under  tlie  act  of  March  15,  1890,  should  become  inoperative 
in  the  town  because  the  prohibition  in  force  in  the  town  was  not 
eflPeeted  by  the  voters  of  the  town  as  such,  but  by  the  voters  of  the 
iitagisterial  district.  We  are  not  prepared  to  say  that  the  submis- 
sion of  the  proposition  in  that  form  alone  was  authorized  by  section 
61  of  the  Constitution,  by  which  it  was  made  the  duty  of  the  Gen- 
eral Assembly  to  provide  some  means,  by  general  law,  **whereby 
the  sense  of  the'people  of  any  counti/,  cifj/,  town,  district  or  precinct 
may  l»e  taken  as  to  whether  or  not  spirituous,  vinous  or  malt  liquors 
shall  be  sold,  bartered  (.r  loaned  therein^  or  the  sale  regulated. ^^  But 
it  will  be  observed  that  the  act  of  August  6, 1892,  expressly  provided 
for  submitting  the  proposition  relating  not  only  to  original  prohibi- 
tion, but  also  relating  to  then  existing  prohibition  under  **any  gen- 
eral or  special  act  or  acts,"  and  not  only  to  the  voters  of  districts, 
but  also  to  the  voters  of  precincts,  cities  end  toums,  without  regard 
to  whether,  in  the  case  of^ existing  prohibition,  it  had  been  effected 
and  made  operative  in  city,  town  or  precinct  by  the  vote  of  the 
whole  district  or  otherwise.  In  this  case  both  propositions  were 
submitted  to  and  voted  upon  by  the  voters  of  the  town  at  one  elec- 
tion, and  we  hold  that  the  vote  on  the  former  in  favor  of  the  sale  of 
liquor  in  the  town  hud  the  same  effect,  under  the  Constitution,  to 
render  prohibition,  then  in  force  in  the  town  by  virtue  of  the  vote 
4inder  the  special  act  in  the  magisterial  district,  inoperative  as  if  it 
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had  been  voted  upon  alone.  The  coupling  of  the  latter  proposition 
at  the  election  with  the  former  did  not  invalidate  or  render  ineffec- 
tual the  vote  upon  the  former,  althou^Hi  the  latter  may  not  have- 
been  authorized  by  the  Constitution. 

We  do  not  undertake  to  decide  liere,  as  the  question  is  not  before 
us  on  this  record,  whether  or  not  prohihition,  effected  under  the  act 
of  August  6,  1S92,  or  under  any  other  act  pa.ssed  in  pursuance  of  sec- 
tion  61  of  the  Constitution,  by  the  vote  of  the  people  of  any  county,, 
or  of  any  city  or  town  or  other  subdivision  of  a  county,  as  a  whole» 
could  be  made  inoperative  in  any  subordinate  or  minor  part  or  subdi- 
vision less  than  the  whole  of  the  territory  in  which  prohil)ition  has- 
been  so  effected  by  the  vote  of  the  qualified  voters  residing  in  such  sut>- 
ordinate  or  minor  subdivision.  But  we  hold  that  it  is  the  express 
requirement  of  the  Constitution  that  the  matter  of  what  is  called 
*iocal  option"  shall  be  provided  for  by  general  law,  under  which 
the  people  of  the  State,  acting  in  their  local  divisions  and  subdivi- 
sions named  in  the  Constitution,  shall  have  the  right  to  rejfulate  ancf 
settle  the  matter  for  theipselves.  A  new  order  of  thin^  is  provided 
for  by  the  Constitution,  by  which  it  is  intended  eventually,  by  iren- 
eral  law,  to  do  away  with  all  local  or  special  laws  previou.siy  enacted' 
on  the  subject.  And  while  the  Constitution  does  not,  by  its  owi> 
force,  repeal  any  **local  option"  law  in  existence  at  the  time  of  ita 
adoption,  it  does  not  forbid  the  repeal  of  such  laws  by  the  Genera^ 
Assembly.  On  the  contrary,  it  expressly  authorizes  the  repeal  of 
**local  or  sj)ecial  acts."  (Constitution,  section  «0;  Brown  v.  Com- 
monwealth, 17  Ky.  Law  Rep.,  1216.)  And  in  this  case  the  vote  of  a. 
majority  of  the  qualified  voters  of  the  town  of  Elizabethtown 
voting  at  the  election  heM  on  the  10th  day  of  December,  1892,  in 
favor  of  the  sale,  barter  or  loan  of  spirituous,  vinous  or  malt  liquors, 
in  the  town,  had  the  effect  to  rentier  the  Hardin  county  prohlbitioa 
law  inoperative  within  the  limits  of  the  town. 

Finding  no  error,  the  judgment  of  the  lower  court  is  affirmed. 


Crozieb,  &c.  v.  Cundall,  &c. 
LFiled  April  29,  1896.) 

1.  Construction  of  wills — Defeasible  fee — It  it)  a  general  rule  in  the  constrao- 
tion  of  wills  that  where  au  C8tat>e  is  given  or  deviled  with  remainder  over». 
bnt  in  the  event  the  remainderman  shonld  die  withoat  child  or  children  then 
to  a  third  person,  the  words  *'dying  withoat  children  or  isf^ae"  are  restricted 
to  the  death  of  the  remainderraau  before  the  termination  of  the  partioolar 
estate.  Where*  however,  there  i<  a  devise  over  upon  the  dying  of  the  first 
taker  "without  children  or  issae''  those  words  have  reference  to  a-  dying 
withoot  issue  at  any  period,  and  are  not  restricted  to  a  dying  in  the  life- 
time of  the  testator,  unless  there  is  something  in  the  will  indicating  a  con- 
trary intention.  Therefore,  under  snch  a  devise,  the  first  taker  upon  the> 
death  of  the  testator  takes  a  defeasible  fee,  subject  to  be  defeated  upon  this 
dying  at  any  time  without  issne.  The  cases  which  seem  to  hold  otherwise 
have  turned  upon  the  peculiar  language  of  the  particular  wills  being  corn- 
strued. 

2.  Devise  over  upon  death  of  first  taker — Wher'i  a  testator  devised  lands  to- 
two  unmarried  daughters  *^and  their  heirs  Torever,'^  providing  by  a  subse- 
quent clause  that  in  the  event  either  of  them  "should  die  without  issne  then 
such  portion  of  my  estate  as  is  devised  to  them  shall  revert  back  to  and  be 
equally  divided  between  the  rtst  of  my  children  and  the  children  of  those- 
who  are  dead,*'  each  daughter  took  a  defeasible  fee  subject  to  be  defeatect 
upon  her  dying  without  issue  at  any  time. 
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3.  Sawt! — the  two  danghters  took  the  property  devised  to  them  jointly,  bat 
vpon  the  death  of  ooe  of  them  withoat  issae  the  other  did  not  t^ke  the 
"Whole  of  the  property.  Nor  did  the  interest  of  both  oease  upon  the  death  of 
one  without  iseoe,  it  being  only  the  interest  of  the  one  dyinj;  that  went  to 
/the  teatator^H  other  children  then  enrriving  and  the  children  of  those  who 
were  dead,  the  latter  taking /><?/*  stirpes, 

4  Same — The  aurvivin);  sister  having  sabseqaently  died  withoat  issae 
iDeither  a  will  nor  a  conyeyanoe  ezeoated  by  her  passed  any  part  of  her 
original  interest,  which  went  to  ttie  other  children  and  to  the  grandchildren 
-of  the  testator  under  the  will,  but  as  her  share  of  her  deceased  sister's  one- 
•balf  iutere.-«t  in  the  property  vested  iu  her  absolutely  that  share  passed  by 
(her  will  and  convevance.  i 

W.  O.  Bradley  and  W.  J.  Landrain  for  appellants. 
-R.  P.  Jacobs  and  VVm.  Herndon  for  appellees. 
Appeal  from  Garrard  ('ireuit  Court. 
Opinion  of  the  court  by  Judg:e  Landes. 

This  case  is  before  us  by  appeal  from  a  judgrment  of  the  Garrard 
-Circuit  Court,  construing  certain  chiuses  of  the  last  will  of  Abner 
Baker,  deceased,  who,  being  domiciled  in  Garrard  county,  died  in 
1861.  His  will  was  executed  on  the  Gth  day  of  October,  18515,  and 
lifter  his  death  his  will  was  duly  probated  and  admitted  to  record  in 
^aid  County.  He  was  the  father  of  thirteen  children,  ten  of  whom 
survived  him,  three  havinjr  died  before  his  will  was  made,  each  leav- 
ing children,  of  wlioin  there  were  five  altogether.  All  of  his  chil- 
dren, prior  to  the  ma  kins;  of  I  he  will,  had  married  and  moved  away 
from  him  except  two  <laughter.s,  Almyra  and  Patsey,  who  were  un- 
-married,  the  former  being  fiity  and  the  latter  thirty-seven  years  old 
at  the  date  of  the  will.  These  two  maiden  daughters  remained  with 
him  as  long  as  he  lived,  and  survived  him  many  years — Patsey  until 
December  24,  1891,  and  A^lmyra  until  December*  14,  1893,  and  each 
of  them  died  without  ever  having  had  issue. 

The  clauses  of  the  will  of  the  testator  which  are  involved  in  this 
•controversy  are  the  tifteenth,  the  twenty-second  and  the  twenty-fifth. 

By  the  fifteenth  clause  he  devised  to  his  said  daughters,  Almyra  and 
-Patsey,  a  tract  of  about  sixty  acres  of  land  in  Garrard  county,  and  a 
tract  of  about  forty  acres  in  Lincoln  county,  and  both  of  said  tracts 
-were  devised  *7o  them  and  their  heirs  forever ^ 

Having,  by  the  fourteenth  clause  of  his  will,  directed  his  executors 
to  sell  certain  other  lands  belonging  to  him,  by  the  twenty-second 
clause  he  required  his  executors  to  collect  all  debts  and  demands  due 
him  from  any  source  whatever,  and  to  pay  all  of  his  Just  debts  and 
-all  expenses  incident  to  the  final  settlement  of  his  estate,  and  all  be- 
•quests  made  by  him  in  his  will.  The  following  provision  was  then 
•made,  viz:  **A11  my  estate  remaining  after  such  settlement  I  will 
4ind  bequeath  to  my  daughters,  Almyra  Baker  and  Patsey  Baker,  to 
Ihem  and  their  heira  forever^  with  the  understanding  that  they  are  to 
pay  out  of  such  remaining  fund"  certain  sums  to  certain  of  his 
grandchildren. 

The  twenty-fifth  clause  is  in  the  following  words:  **In  the  event  that 
•either  one  of  my  daughters,  Patsey  or  Al  my  ra,  shoiUd  die  without  bodity 
issue^  then  such  portion  of  my  estate  as  is  devised  to  them  shall  re- 
vert back  to  and  be  equally  divided  between  the  rent  of  my  children 
and  the  children  of  those  who  are  dead;  and  if  Kate  Baker  Denton 
or  Harriet  Baker  Hop|>er  die  without  issue,  then  that  portion  of  my 
estate  devised  to  them,  or  such  one  as  shall  die  without  bodily  issue, 
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shall  be  vested  in  my  dauj]:hters,  Patsey  and  Almyra,  to  their  use- 
and  benefit  as  above." 

Kate  Baker  Denton  is  the  wife  of  T.  G.  D.  Cundall,  and  Harriet 
B.  Hopf>er  is  the  wife  of  W.  P.  McKee,  and  both,  with  their  hus-^ 
bands,  were  made  parties  defenditnt  to  the  action,  and  are  appel- 
lees. 

It  seems  that  on  the  23d  day  of  December,  1879,  the  said  Almyra 
and  Patsey  Balser,  being  at  the  time  residents  of  Macoupin  county, 
Illinois,  each  made  a  will  in  favor  of  tlie  other,  usinjf  precisely  the 
same  lan^uau:e,  and  also  makim;  their  two  nieces  above  named,  in 
the  event  of  the  death  of  either,  the  ultimate  beneficiaries.  The  lan- 
guajfe  of  each  of  these  wills  is  as  follows:  **I  give  and  bequeath  to 
my  sister"  (one  naminji:  Almyra  and  the  other  naminir  Patsey)  **ali 
of  my  estate  of  every  character,  r€»al,  personal  and  mixed;  but,  should 
she  die  before  1  do,  I  give  and  bequeath  all  my  estate,  of  every 
character,  equally  to  my  two  nieces,  Hallie  B.  Eitjpper  and  Kate  B. 
Cundall,  for  their  sole  and  separate  use,  free  from  the  control  of  any 
husband  that  either  of  them  may  hnve. 

**Given  under  my  hand  and  seal  this  23d  day  of  December,  1879." 

After  the  death  of  Almyra  and  Patsey,  which  occurred  in  Ma- 
coupin county,  Illinois,  where  they  still  resided,  each  of  said  wills 
was  probated  and  admitted  to  record  in  that  county,  and  a  copy  of 
each  of  them  was  admitted  to  probate  and  record  in  Garrard  county 
by  the  county  court  in  pursuance  of  the  statute,  but  this  wms  not 
done  until  after  the  commencement  of  this  action  in  the  Garrard 
Circuit  Court.  Meantime  Alinyra  Baker,  by  deed  bearing  date  the 
1st  day  of  June,  1892,  and  which  was  acknowledged  before  and  cer- 
tified by  the  county  clerk  of  Macoupin  county,  Illinois,  and  on  such 
authentication  lo< Iged  and  recorded  in  the  clerk's  otHce  (»f  Garrard 
county  on  the  23d  day  of  July,  1892,  for  the  expressed  consideration 
of  $l,tM)0,  and  the  further  considenition  of  love  and  atfeftion,  con- 
veyed to  Kate  B.  Cundall  and  Hallie  B.  McKee  the  sixty  and  forty- 
acre  tracts  of  land  '*that  were  once  owned  by  Capt.  Abner  Baker, 
now  deceased,  and  by  him  willed  to  Almyra  and  Patsey  Baker,  to 
have  and  to  hold  the  same,  with  all  the  appurtenances  thereon,  to- 
the  second  p^rty,  their  heirs  and  a-*signs,  forever,  with  covenant  of 
general  warraitty." 

The  two  wills'of  Patsey  and  Almyra  Baker,  and  the  deed  of  the 
latter  above  referred  to,  were  attacked  in  the  petition,  in  which  it 
seems  all  of  the  survivintr  descendants  of  Abner  Baker  joined,  either 
origiuHlly  or  by  amendment,  except  the  appellees,  Mrs.  Cundall  and 
Mrs.  McKee  and  two  others.  They  are  set  upHod  relied  upon,  how- 
ever, in  the  answer  of  Mrs.  Cundall  ar.d  Mrs.  McKee  and  their  hus- 
band-^ in  support  of  the  title  they  chum  to  the  two  tracts  of  land, 
and  the  residue  of  the  estate  devised  in  the  will  of  Abner  Baker  to 
his  said  daughters. 

Tlie  questions  at  issue  were  raised  l)y  general  demurrer  of  the 
plaintiff's  to  the  anrswer  of  Mrs.  Cundall  and  Mrs.  McKee  and  their 
husbands,  which  was  overruled,  and  by  general  demurrer  of  the  lat- 
ter to  tlie  reply  tif  the  plaintiffs  to  their  answer,  which  was  sustained; 
and  in  passing:  upon  these  demurrers  the  lower  court  held  that  the 
lands  in  controversy  passed  under  the  will  of  Abner  Baker  in  fee- 
simple  to  Almj'ra  and  Patsey  Baker,  and  that  by  the  wills  of  the- 
latter  and  the  deed  of  Almyra  the  said  lands  passed  to  appellees^. 
Kate  B.  Cundall  and  Hallie  B.  McKee  in  fee  simple.  A  judgment 
was  accordingly  entered  dismissing  the  petition,  and  that  judgment^, 
on  proper  exc*eptions,  is  before  us  mr  review. 

There  is  no  doubt  that  the  words  in  the  fifteenth  clause  of  the  will 
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of  Abner  Baker,  by  which  the  lands  in  controversy  were  devised  to 
his  dau^hter^,  Patsey  and  Alniyra  Baker,  *'to  them  and  their  heirs 
forever,"  were  sufficient  to  vest  them  with  the  absolute  right  and 
title  to  the  lands  at  the  death  of  Abner  Baker,  unless  the  title  was 
made  subject  to  be  defeated  by  the  twenty-fifth  clause  of  his  will,  by 
which  it  WHS  provided  that,  in  the  event  of  the  death  of  either  of 
his  said  dausrhters  ''without  bodily  issue,"  the  portion  of  the  estate 
devised  to  them  should  **revert  back  to"  and  be  equally  divided  be- 
tween the  rest  of  his  children  '*an(l  the  children  of  those  who  are 
dead." 

The  same  question  has  been  passed  upon  by  this  court  in  many 
cases  involving  the  construction  of  similar  testamentary  provisions. 

In  the  case  of  Thackston  v.  Watson,  84  Ky.,  2(K>,  the  rule  applica- 
ble in  construing:  such  provision  is  stated  as  follows:  **The  settled 
and  well- understood  construrtion  in  reference  so  such  devises  seems 
to  be  that  where  an  estate  is  ariven  or  devised  with  remainder  over, 
but  in  the  event  the  remainderman  should  die  without  a  child  or 
children,  then  to  a  third  person,  the  words  'dyinsf  without  children 
or  issue'  are  restricted  or  limited  to  the  death  of  the  remainderman 
before  the  termination  of  the  particular  estate;  and  it  is  e(|ually  as 
well  seltle<i  that  if  an  estate  is  devised  to  one  in  fee,  but  if  he  die 
without  issue  or  without  leavinjr  a  child  or  children  then  to  another, 
the  first  devisee  takes  a  defeasible  fee,  which  is  subject  to  be  defeated 
in  the  event  of  his  death  at  any  period  without  is^ue." 

In  ihfr^  case  (juoted  from  the  cases  of  Birney  v.  Richardson,  5  Dana, 
424,  and  Pool  v.  Bennintr,  9  B.  Monroe,  G28,  are  referred  to,  and  they 
fully  sustain  the  rule  as  slated. 

The  same  rule  is  recoirnized  in  Morari  v.  Dlllehay,  8  Bush,  434,  in 
Parrish  v.  Vau^han,  12  Bush.  97,  in  Bayless  v.  Prescott,  79  Ky.,  252, 
in  Cleveland  v.  Cleveland,  5  Ky.  Law  Rkp.,  oIJ,  aiul  in  many  other 
ctises  decided  in  this  State.  Counsel  on  both  sides  in  their  briefs 
have  referred  to  many  of  these  cases,  which  we  will  not  review  in 
detail.  It  is  sufHcient  to  say  that  it  will  be  found,  upon  exanjina- 
tion  of  all  of  thein,  that  the  differences,  if  any,  that  exist  between 
cases  are  apparent  rather  than  real,  and  that  they  have  resulted,  not 
fronn  a  deviation  from  this  rule,  but  from  the  iippllcation  ot  it  to  the 
(pets  of  each  particular  case,  because  it  is  a  recognized  principle  that 
there  can  be  no  ironclad  rule  applicable  alike  to  idl  cases,  but  that 
"the  application  of  all  rules  of  construction  must  necessarily  be 
varie<l  by  the  lan<;uaK6  used  by  the  testator,  the  object  being  to 
arrive  at  his  intention,  to  be  t^athered  from  the  entire  will." 
(Hujshes  V.  Hughes,  12'B.  Monroe,  115;  Wills  v.  Wilis,  85  Ky.,  492; 
Bradley  v.  Bkillman,  3  Kv.  Law  Rep.,  731.)  The  most  recent  case 
of  the  kind  decided  by  this  court  is  that  of  Hood,  «&c.  v.  Dawson, 
17  Ky.  Law  Rep.,  880,  in  which  the  le^tator,  after  leavinjj:  all  of  his 
estate  to  his  wife  for  life,  at  her  death  devisC'd  a  certain  farm  to  Jas. 
W'ilsim,  son  of  Robert,  with  the  provision  that,  if  the  devisee  died 
"loavin^c  no  child  or  children  of  his  own,"  the  farm  should  jro  to 
certain  nephews  named  in  the  will.  The  court,  in  construing  this 
provision  of  the  will,  recognized  and  approved  the  rule  referred  to, 
and  said  that  "cases  involving  similar  or  substantially  similar  lan- 
guage in  other  tesUiments  have  so  often  been  before  this  court  that 
the  meaning  to  be  attached  to  the  one  now  under  consideration  is 
believed  to  be  a  question  of  authority  and  precedent  rather  than  of 
argument." 

In  this  case  it  is  contended  by  the  learned  counsel  for  appellees 
that  the  provision  in  the  twenty-fifth  clause  of  the  will  of  Abner 
Baker,  for  the  disposition  of  the  property  devised  to  his  two  daugh- 
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ters,  Patsey  and  Almyra,  in  the  event  either  of  them  "should  die 
without  bodily  issue/'  refers  or  is  limite<i  to  the  death  of  either 
before  the  death  of  the  testator.  And  so  the  lower  court,  in  effect, 
held.  But,  under  the  rule  as  stated,  this  can  not  be  the  proper  con- 
struction of  that  provision.  Patsey  and  Alnriyra  were  not  devisees 
in  remainder.  They  were  to  be  the  first  takers  of  the  portion  left 
to  them  under  the  will,  and  by  the  rule,  at  the  death  of  the  tesfator, 
they  took  a  fee  in  the  property  in  terms  absolute,  but  subject  to  be 
defeated  in  the  event  of  their  death  without  issue.  This,  it  seems 
to  us^  is  the  plain  meaning  of  the  will  thus  ascertained,  and  there  is 
nothing  in  the  will  or  in  the  circumstances  of  the  testator  or  of  the 
objects  of  his  care  and  bounty,  as  shown  t)y  the  record  before  us, 
that  affords  any  indication  that  the  testator  had  any  other  purpose 
or  intention  in  this  regard. 

But  Patsey  and  Aimyra  Baker  having,  under  the  will  of  their 
father,  been  vested  with  a  defeasible  fee  in  the  lands  devised  to 
them,  the  questions  are  raised,  what  was  the  character  of  their  re- 
spective interests  therein,  and  what  effect,  if  any,  did  the  death  of 
Patsey  have  upon  the  interest  therein  of  Almyra,  who  survived 
Patsey;  and  what  interest,  if  any,  in  the  property  passed  to  the 
appellees,  Mrs.  Cundall  and  Mrs.  McKee,  by  the  will  of  Almyra 
and  by  her  deed  of  June  1,  1892?    The  answer  to  these  questions  is 
not  difficult.    The  property  was  devise<l  to  them  jointly  by  the  fif- 
teenth and  twenty-second  clauses  of  the  will,  without  any  words  of 
survivorship  as  between  them,  and  there  is  nothing  in  the  will  upon 
which  we  would  be  Justified  in  holding  that  it  was  the  intention  of 
the  testator  that,  upon  the  death  of  one  of  them,  the  other  should 
succeed  to  the  whole  of  the  property.    But  it  is  contended  that,  by 
the  terms  of  the  twenty-filth  clause  of  the  will,  the  defeasance  therein 
provided,  upon  the  death  of  either  of  them,  was  intended  to  operate 
alike  upon  the  title  of  both.     We  do  not  so  construe  this  provision 
of  the  will.    The  words  are,  "in  the  event  that  either  one  of  my 
daughters,  Patsey  and  Almyra,  should  die  without  bodily  issue, 
then  such  portion  of  my  estate  as  is  devised  to  them  shall  revert 
back,''  etc.    Manifestly  the  use  of  the  words  "as  is  devised  to  them^'*^ 
in  this  clause,  indicates  that  the  testator  understood  fully  that  the 
interest  his  daughters  would  take  in  the  property  devised  to  them 
by  the  fifteenth  and  twenty-second  clauses  of  his  will  would  be  m 
joint  interest.    But  it  would  be  too  technical  a  construction  to  hold 
that  he  intended  that  the  death  of  either  of  his  daughters  without 
issue  should  operate  to  divest  the  survivor  of  her  interest  in  the 
property.    Such  a  construction  would  be  wholly  inconsistent  with 
any  purpose  the  testator  may  have  had  to  provide  suitably  for  the 
<?omfortable  support  of  each  of  his  daughters  afier  his  death,  because 
such  a  provision  would  have  made  it  possible  for  the  property  in- 
tended for  their  enjoyment  to  be  eventually  divided,  in  the  life- 
lime  of  the  survivor,  to  others  who  had  already  been  bountifully 
provided  for  by  the  testator  during  his  life  and  by  his  will.    We 
hold,  therefore,  that  the  titles  of  each  «>f  these  daughters  of  the 
testator  to  her  interest  in  the  property  devised  to  them  jointly  was 
a  fee  simple  title,  subject  to  be  defeated  alone  by  her  death  "with- 
out bodily  issue." 

It  follows  from  the  foregoing  conclusions  that  Almyra  Baker 
acquired  no  interest  in  the  property  in  question  under  the  will  of  her 
sister  Patsey.  But  it  also  follows  that,  upon  the  dieath  of  Patsey, 
Almyra,  being  one  of  the  children  of  Al)ner  Baker,  became  entitled, 
under  the  twenty-fifth  clause  of  his  will,  to  an  interest  in  the  moiety 
of  Patsey  in  the  portion  of  the  estate  that  was  devise*!  to  them^  her 
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title  to  which  had  been  defeated  by  her  death  without  issue.  After 
the  defeasance  the  words  of  the  clause  are  **8uch  p«)rti<)n  of  my 
•estate  as  is  devised  to  them  shall  revert  back  to  and  be  equally  divided 
between  the  rest  of  my  children  and  the  children  of  those  who  are 
dead."  Tt  is  immaterial  whether  we  construe  the  words  ** revert 
back  to"  to  refer  to  the  estate  or  to  the  descendants  of  the  testator, 
aince,  in  our  view,  the  result,  in  either  case,  would  be  the  same. 

The  material  question  to  he  settled  is,  who  were  to  become  enti- 
tled to  the  property  in  controversy  upon  the  defeat  of  the  title  of  the 
first  takers  under  the  will.  We  hold  that  the  words  **the  rest  of  my 
children  and  the  children  of  those  who  are  dead"  mean  his  children 
and  the  descendants  of  his  dead  children,  per  stirpes ^  who  were  sur- 
viving at  the  death  of  Patsey  and  of  Almyra  respectively;  so  that, 
at  the  death  of  Patsey,  the  three  surviving  children  of  Abner  Baker 
(Almyra  included),  and  the  descendants,  per  stirpes^  of  such  of  his 
■other  children  as  were  then  dead,  hecame  entitled,  under  the  will, 
to  an  equal  division  ^^between^^  them  of  Patsey's  interest  in  the  prop- 
•erty,  and  at  the  d<^ath  of  Almyra  the  children  of  Abner  Baker  and 
the  descendants  of  his  dead  children,  who  were  survivinjr  at  that 
time,  became  likewise  entitled  to  an  efjual  division  ^^between^^  them 
of  the  portion  of  said  property  to  which  Almyra  was  entitled  under 
the  will. 

A  different  construction  of  this  last  provision  of  the  clause  is  con- 
tended for  by  counsel  for  appellees  on  the  authority  of  Purnell  v. 
Culbertson,  12  Bush,  370.  The  construction  we  have  given  to  it, 
however,  is  fully  sustained  by  the  case  of  LHckland\s  heirs  v.  Down- 
ing's  ex'ors,  II  B.  Monroe,  32,  M'hich  we  follow.  The  two  cases  are 
not  inconsistent,  a>  each  case  stands  upon  its  own  distinguishing 
facts,  which  is  recognized  and  explained  in  the  former. 

But,  as  we  have  seen,  Almyra  became  entitled  under  the  will,  as 
oneof  the  surviving  children  of  Aimer  Bakier,  to  a  share  of  the  portion 
of  her  sister  Patsey,  at  the  death  of  the  latter.  Therefore,  under 
the  will  of  Almyra,  and  by  the  deed  executed  liy  her  on  the  1st  day 
of  June,  1892,  the  appellees,  Mrs.  Cundall  and  Mrs.  McKie,  are 
entitled  to  some  interest  in  the  property,  htit  no  more  than  was 
absolutely  vested  in  her  by  virtue  of  the  will  of  Abner  Baker  at 
the  death  of  Patsey.  It  will  be  th'-"  duty  of  the  lower  court,  in  the 
progress  of  the  action,  to  ascertain  the  extent  of  their  said  interest, 
and  to  make  such  orders  as  will  secure  It  to  them. 

For  the  foregoing  reasons  the  judgment  of  the  lower  court  is 
revei-sed  and  the  cause  remanded,  with  directions  to  proceed  in  the 
<rause  consistently  with  this  opinion. 


Cottle,  &c.  v.  Howerton. 
(Filed  May  1,  1896— iVo<  to  be  reported.) 

Vi'rhai  division  of  land — Adverse  possession — Where  the  joint  ownerH  of  a 
tract  of  land  without  exeoatioi^  deeds  of  partitioti  agreed  upon  a  division  of 
the  land,  fixing  the  iitie  between  them,  perdOOfl  claimint^  auder  one  of  them 
who  have  been  in  the  actoal,  adverse  pOiMe^^iou  of  their  part  of  the  laud  for 
iDore  than  thirty  jrears  have  acquired  a  pos^sessury  title. 

O'Bear  &  Bigstaff  and  Jno.  T.  Hazelrigg  for  appellants. 
Jno.  P.  Salyer  for  appellee. 
Appeal  from  Morgan  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Paynter. 

James  Howerton  and  Uriali  Cotilo  owned  and  occupied  lands  in 
the  same  section  of  Morjran  county.  It  appears  theVe  was  vacant 
land  between  their  respective  boundaries  of  land.  On  the  20th  of 
March,  1S38,  th"  Commonwealth  of  Kentucky  issued  to  them  a 
patent  for  a  part  if  not  all  of  this  vacant  land,  which  grrant  contained 
4U0  {icre-*,  situated  on  the  Lickini?  river.  .The  patentees  sold  some 
porthir.st)f  the  4(M»-acre  tract.  On  the  27th  day  of  April,  1848,  they 
sold  and  conveyed  to  A.  J.  Howerton  169  acres  of  it.  As  to  sales- 
by  the  patentees  for  other  parts  of  the  tract  the  record  Is  silent. 

On  the  2()th  of  June,  18()1,  Janjes  Howerton  executed  and  delivered 
a  deed  to  A.  J.  Howerton,  which  purports  to  convey  **all  said  James^ 
Howerton,  sr.'s,  right  and  title  in  a  survey  of  41H)  acres  patented  ta 
stiid  Howerton  and  Uriah  Cottle.'' 

By  virtue  of  sales  under  execution,  made  in  1860,  which  execu- 
tions were  issued  against  Uriah  Cottle,  and  a  sheriff's  deed  made  in 
18G7  in  virtue  of  the  sale,  it  is  claimed  that  A.  J.  Howerton  acquired 
the  iintlivided  interest  of  Uriah  Cottle  in  the  unsold  part  of  the  400- 
acre  tract. 

A.  J,  Howerton,  in  1887,  made  the  appellee,  Susan  Howerton,  a 
deed  Inr  a  certain  boundary  of  land  winch  covers  the  land  in  dispute. 
She  brinj^s  this  acii»>n  seekinjr  to  recover  damages  of  the  appellants 
lor  entering  her  boundary,  cutting  and  removing  timber  therefrom^ 

The  answer  admits  the  cutting,  etc.,  of  the  timber,  but  denies  that 
the  plaintiff  is  the  owner  <>f  the  land,  and  asserts  that  the  title 
thereto  is  in  the  defendiint,  Bertiiena  Cottle. 

The  htnd  in  ccnitrovorsy  is  covered  by  the  4()0acre  patent.  The 
record  does  not  show  thai  James  Howerton  and  Uriah  Cottle,  by  a 
writing  or  suit,  ever  par-titione^i  the  land  between  them,  neither 
does  it  show  that  the  patentees,  by  themselves  or  tenants,  ever  had 
a  residence  on  it.  Howerton  le-ided  on  a  tract  at  the  uf»per  end 
and  CotHe  on  a  tract  at  the  lower  end  of  same. 

A.  J.  Howerton,  appellee's  vendor,  lived  within  the  boundary  of 
it  for  f«)rty-seven  years,  but  on  the  165)-acre  tract  which  the  patentees 
conveyed  him  in  1848;  but  testities  that,  since  the  year  of  18G7,  he- 
has  been  using,  occupying  and  claiming  to  the  full  extent  of  the 
patent  boundary. 

On  the  part  "of  the  appellants  it  is  claimed  that  the  patentees, 
Howerton  and  Cottle,  agiet^d  upon  a  division  line  running  as  fol- 
lows: Beginning  at  the  moutli  of  a  drain,  near  the  Cottle  ford  on 
the  Jjicking  river,  and  ran  with  the  drain  to  the  top  of  the  ridge». 
and  thence  to  a  road,  etc.;  anci  that  Cottle,  under  the  agreement, 
was  to  have  the  land  bel<»w  this  line  and  Howerton  the  land  above  it. 

Cottle  gave  a  mortgage  an  his  lower  place,  and,  as  claimed  by 
appellants,  on  all  the  land  to  the  division  line  described.  Appellee 
contends  that  it  was  only  on  his  lower  place.  At  any  rate  the  mort- 
gage was  enforced,  the  land  soM  and  the  commissioner's  deed  tt»  the 
purchaser.  Barber,  rightfully  or  wrongfully,  as  the  case  may  be,, 
covered  the  land  in  dispute. 

The  records  of  the  pn»ceeding  to  enforce  the  mortgage  and  the 
mortgage  were  destroyed  t>y  tire  many  years  aijo.  The  commis- 
sioner's deed  to  Barber  was  made  on  the  2nth  of  JCovember,  18o7^ 
On  the  16th  of  February,  1K51I,  Barber  executed  a  deed  {)urportiug 
to  convey  to  Susan  Bailey  the  same  land  which  the  commissioner  of 
the  court  conveyed  him. 

Appellant  Berthena  Cottle  claims  the  land  under  the  will  of  her 
mother,  Susan  Bailey. 
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It  will  be  observed  that  the  deed  to  Susan  Bailey  antedates  the 
deed  froin^  James  Howerton  to  A.  J.  Howerton  for  his  riKht  and  title 
to  the  400-acTe  tract, 

A  number  of  witnesses  testify  that  the  patentees  told  them  the 
line  running  up  the  drain  was  the  division  line  between  their  lands. 
Witnesses  testify  that  at  a  **shooting:-mateh,"  which  had  occurred 
forty  years  before  they  were  giving  their  depositions  (in  189-),  the 
patentees  were  present  and  acknowledged  the  division  line  which 
ran  up  the  drain.  There  is  also  in  evidence  that  Uriah  Cottle  was 
in  pt^sessiou  of  the  land  below  the  drain  and  claimed  it;  that  he 
surrendered  the  possession  of  the  land  to  Mrs.  Bailey;  that  she 
held  it  to  her  death  and  after  that  Berthena  (X)ttle  until  this  contro- 
versy arose. 

It  is  in  evidence  that,  while  the  negotiations  were  going  on  between 
Barber  and  Mrs.  Bailey,  Barber  and  A.  J.  Howerton  pointed  out  the 
line  runnmg  up  the  drain  as  the  division  line  between  the  Howerton 
and  Cottle  lands. 

There  is  evidence  tending  to  prove  that  A.  J.  Howerton,  after  his 
purchases  of  the  Cottle  and  Howerton  interests  in  the  40()-acre  pat- 
ent, cautioned  per*<ons  working  for  him  not  to  cut  over  this  line. 

There  is  no  rojiradiction  of  the  witnesses  who  ^ave  evidence  as 
ti»  what  the  pa  <  lit  es  told  them  as  to  the  agreed  line,  nor  is  there 
juiy  cnntradiftinii  of  tlie  vvitne>ses  who  prove  that  Barber  and  A.  J. 
Howerton  fjointed  out  to  Mrs.  Bailey,  when  she  wiis  buying  the 
Cottle  land,  that  the  drain  was  the  line.  A.  J.  Plowerton  does  not 
deny  that  he  was  pres.Mit  and  pjinte  I  out  the  liaa  to  Mrs.  Biiley. 

The  conclusion  is  irresistible. 

1st.  That  James  Howerton  and  Uriah  Cottle  aizreed  upon  the  lines 
running  up  the  drain  as  the  division  line  of  the  4iM)-acre  tract. 

2«l.  That  Uriah  Cottle  was  in  possession  of  the  land  below  and  to 
that  line  until  Mrs.  Bailey  purchased  it. 

8d.  That  Mrs.  Bailey's  deed  from  B.irker  purported  to  convey  her 
the  (bottle  lands,  which  embraced  the  part  in  controversy,  and  that 
she  entered  upon  the  boundary  and  claimed  to  the  extent  thereof, 
and  at  her  death  Berthena  Cittle  continued  in  the  possession  of  it. 

Uriah  Cottle  claimed  it  as  his  own  and  had  possession  of  it  with  the 
knowledire  and  consent  of  Jimes  Howerton.  A.  J.  Howerton  ap- 
pears to  have  k»iown  that  to  bn  true,  b3cause  he  pointed  out  the  line 
up  the  drain  when  Mrs.  Bailey  b')Light  the  land.  Shesucceede  I  Uriah 
Cottle  in  the  possession  of  the  land  in  ISol)  under  a  deed,  and  from 
that  time  openly  and  notoriously  claim -"d  it  as  her  own.  F.-om  that 
time  on  It  hn  been  in  the  a-tud,  a  ivv-rs.^  possession  of  B9rthena 
Cottle  and  Mrs.  Bailey,  through  whom  she  claims  title. 

After  A.  J.  Howertcm's  purchases,  to  wit,  in  I8(JI  and  18B7,  he 
never  did  any  act  which  deprived  appellants  or  Mrs.  Bjiley  of  the 
actual  possession  of  the  p«rcel  in  controversy — never  having,  made 
any  improvements  on  it  or  enclosed  any  part  of  it. 

We,  therefore,  conclude  that  if  Mrs.  Bailey  did  not  acquire  the 
fee  simple  title  to  the  land  in  dispute  by  her  purchas3  from  Birb?r 
she  and  Mrs.  Cottle  have  acquire  I  a  possessory  title  by  an  actual, 
adverse  possession  for  more  than  thirty  years. 

It  follows  that  Susan  Howerton  had  neither  title  nor  possession  of 
the  land  when  the  alleged  trespass  was  committed. 

The  judgment  is  reversed,  with  directi(ms  to  dismiss  the  peti- 
tion. 
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City  op  Louisville  v.  Leatherman,  <&c. 

{Filed  May  2,  1896.)  ^ 

1.  Comtnon  schools — Property  not  subject  to  assessment  for  street  improvements — 
The  property  of  the  LoaiBTille  School  Board,  held  by  it  for  the  use  of  the 

•State  to  carry  on  the  system  of  common  schools  established  ander  the  Con- 
stitution, can  not  be  subjected  to  pay  assessments  for  the  cost  of  street  im- 
provements, as  to  subject  it  to  saoh  assessment  would  be  to  appropriate 
the  property  to  another  purpose  than  that  of  the  school  system,  which  is 
forbidden  by  the  Constitution. 

2.  Liability  of  city  fop  work  contracted  for — The  city  having  authority  to  con- 
tract for  the  work,  but  no  authority  to  make  it  a  char^^e  upon  the  abutting 
property  which  belonged  to  the  school  board,  it  was  liable  to  the  contractor 
for  the  cost  of  the  work. 

H.  S.  Barker  for  appellant. 
R.  H.  Blain  and  John  M.  Rimsey  for  appellees. 
Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 
Opinion  of  the  court  by  Judg:e  DuRelle. 

This  record  brinsfs  up  for  decision  the  question  whether  public 
•school  property,  belonging  to  the  Louisville  School  Board,  can  be 
subjected  to  the  payment  of  an  a-jse^i-iinaat  for  the  orijjinal  construc- 
tion of  a  street. 

Sections  2833-4,  Kentucky  Statutes,  provide  that  the  orig:inal  con- 
struction of  a  street  shall  be  at  ihe  cost  of  the  owners  of  lots  in  each 
fourth  of  a  square,  and  that  a  lien  therefor  shall  exist  on  the  land, 
wnich  may  be  enforced  by  proceedings  in  court.  The  remedy,  there- 
fore, if  any,  is  by  a  judi^ment  for  the  enforcement  of  the  lien  and 
the  sale  of  the  property,  and  the  question  is  whether  the  property  of 
•the  school  board  held  by  it  f*)r  the  use  of  the  State  to  carry  on  the 
system  of  common  schools  established  under  the  Constitution  is  sub- 
ject to  execution  levy  or  to  decretal  sale  to  satisfy  a  lien  for  street 
improvements. 

In  our  opinion  it  can  not  be  so  subjected.  The  Constitution  provides 
for  a  common  school  system  and  for  the  creation  of  a  fund  to  main- 
tain it,  which  shall  be  appropriated  '*to  no  other  purpose."  (Section 
183-4.) 

The  statutes  enacted  in  pursuance  of  these  provisions  of  the  (>on- 
stitution  provide  for  a  board  of  education,  a  superintendent  of  pub- 
lic instruction,  county  superintendents  and  school  trustees  as  aj^encies 
of  the  State  to  carry  out  the  constitution  il  requirements.  (Kentucky 
-Statutes,  section  4337,  et  seq,) 

Both  in  the  counties  and  the  municipalities  the  school  trustees  hold 
the  school  property  in  trust  for  the  State  for  the  use  of  the  public 
schools.    Section  4437,  et  seq,^  and  2949,  et  seq.) 

The  beneficial  use  of  the  property  is  the  State's.    The  salaries  of 
•the  teachers,  bein?  paid  them  for  public  purposes,  are  not  subject  to 
garnishment.    (Allen  v.  Russell,  78  Ky.,  105.) 

The  powers  of  the  school  board  to  sue  and  be  sued,  etc.,  are  lim- 
ited to  doin^'so  '^for  school  purposes. ^^    (Section  2949.) 

Being  Stale  property  there  is  no  need  of  an  exception  in  the  law 
to  exempt  the  property  held  in  trust  by  the  school  board  from  sub- 
jection to  a  lien  for  taxes  or  assessments.    (City  v.  Commonwealth, 
1  Duvall,  296;  17  Ky.  Law  Rep.,  445.) 

Moreover,  it  would  seem  that  the  appropriation  of  any  part  of  the 
/und  or  the  taxes  which  have  been  devoted  to  the  purposes  of  the 
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common  school  system  to  the  p ly men t  either  of  Keneral  tjixation 
for  the  support  of  the  State  jfovernm?nt  or  of  speciMl  assess tn en ts  to 
pay  the  co-^t  of  street  improvements  would  be  an  appropriation 
thereof  to  another  purpose  than  that  of  the  school  system,  and, 
thereftire,  forbidden  by  section  184  of  the  Constitution.  (Collins  v. 
Henderson,  1!  Bush,  88;  Auditor  v.  Holland,  14  Bush,  151.) 

As  the  city  had  authority  to  contract  for  the  work,  but  no  author- 
ity to  make  it  a  charge  upon  the  abutting  property  which  belonged 
to  the  school  board,  it  was  lirtble  to  the  contractor  fi)r  thH  cost  of 
the  work,  and  the  chancellor  correctly  so  held.  (Ciiy  v.  Nevin,  10 
Bush,  iMi);  Craycroft  v.  Selvage,  10  Bush,  698.) 

Judgment  affirmed. 


BussELL  &  Co.,  &o.  V.  Martin,  &c. 
(If'Uecl  Mai/  1,  1896— iVb/  to  be  reported.) 

\^  Juii^nient  suppofteJ  by  ez'Uence — The   evxdenoe    beiat;    ooofliotinj;,   this. 
ooart  iriU  not  disturb  the  fiuding   of   the   ma-ster   oommiAsioner   and  of  the 
chancellor  na  to  the  cost  of  certnio    repAird   opoa  Hawmill  property,  aod  as 
to  the  rental  valae  of  the  property. 

2.  Priority  of  liens — Where  a  mortgage  was  exeoated  to  secure  oatstanding^ 
notes  for  the  parchas'j  price  of  the  mortgaged  property,  and  dubseqneotly 
a  mort^a^e  was  excepted  apon  the  same  property  to  indemnify  sareties  in 
a  note  executed  for  money  borrowed  to  pty  off  one  of  tha  notes  embraced 
in  the  former  mort/ai^e,  the  lien  of  the  first  mortt^a^ees  to  secure  the  notes 
still  anpaid  is  saperior  to  the  lien  create  1  by  the  second  mortgage,  there  be- 
ing no  agreement  npou  the  part  of  the  holders  of  the  first  m«)rtgage  to  re- 
lease their  lien. 

J.  J.  Coruelis4>n  for  appellants. 

B.  F.  Day  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Landes. 

After  a  careful  examination  of  the  record  of  this  case  we  have  not 
been  able  to  find  any  good  reason  for  disturbing  the  judgment  of 
the  lower  court  contirniing  the  report  of  the  master  comuiissioner, 
which  ascertained  the  cost  of  the  repairs  on  the  sawmill  property 
which  were  made  by  the  appellees,  and  the  reasonable  amount  of  the 
rent  of  the  same  property  durin^.:  the  time  they  had  it  in  possession 
or  after  the  execution  sale  up  to  the  sale  of  it  made  by  the  master 
under  the  judgment  of  the  court  enforcing  the  mortgages  upon  it  in 
favor  of  Russell  <fe  Co.  and  the  Martins 

The  testimony  taken  as  to  these- matters  is  voluminous  and  con- 
flicting, as  is  usimlly  the  case  on  similar  questions,  and  as  the  master 
and  the  trial  court  were  fully  <-ompetent  to  estimate  such  matters, 
and  had  all  of  the  facts  before  them  and  all  of  the  parties  and  wit- 
nesses who  testified,  we  will  not  disturb  the  findings  and  judgment 
in  these  matters. 

This  brings  us  to  the  material  question  to  be  determined,  and  that 
is,  whose  lien  on  the  sawmill  property  was  first?  that  of  appellants, 
Kussell  &  Co.,  or  that  of  the  appellees?  The  mortgage  under  which 
Russell  &  Co.  claimed  was  executed  by  H.  H.  Hatton  and  others  on 
the  17th  day  of  May,  1889,  and  it  was  given  to  secure  the  outstand- 
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ing:  notes  for  the  purchase  price  of  the  property^  and  that  of  the  ap- 
pellees was  executed  by  H.  H.  Hatton  on  the  18th  day  of  March, 
1891,  to  sei'ure  not  anv  part  of  the  purchase  price  of  the  property,  but 
a  note  executed  by  Hatton  to  the  appellees  for  money  paid  by  them 
as  sureties  for  money  borrowed  to  jiay  off  one  of  the  not€?s  of  Russell 
&  (]().,  and  which  was  embraced  in  their  mortgage. 

The  lower  court  atljudp^ed  the  property  in  favor  of  appellees,  but 
after  a  careful  exaininntlon  of  the  question  in  all  of  its  aspects  we  are 
constrained  to  hold  that  the  court  erreri  in  so  adjudging.  Although 
it  is  alleged  in  their  pleadings  the  appellees  wholly  failed  to  eslab- 
lish  by  the  eviden'ja  and  the.c.iurt  did  not  find  that  Ru^^sell  &  Co. 
ever  released  or  agreed  to  release  their  lien  on  the  property  created 
by  their  niortgage  of  May  17,  ISSO,  and  at  the  timt»  the  mortgage  of 
March  18,  1891,  was  executed  to  appellees,  tw(»  of  the  notes  owing 
Russell  tfe  Co.,  which  were  secured  bv  their  mortgage,  were  unpaid. 
Tt  is  true  that  by  the  mortga'^e  of  January  8,  1891,  executed  by  II. 
H.  Hatton  and  wWe  to  Rijss-*!!  &  C^).,  on  the  i»ouseand  lot  belonging 
to  Mrs.  Hatton,  in  <^r  near  Mt.  Sterlinjj,  which  was  alleged  to  have 
been  the  homestead  of  Mrs.  Huion,  these  tvvr*  not«»s  were  secured, 
but  this  was  done  with  the  airreemeut  set  forth  in  the  mortgage  that 
the  time  for  the  pwment  of  the  notes  should  b?  extended,  and  the 
evidence  is  conclusive  that  before  «i^d  at  the  time  it  was  executed  it 
was  the  understanding  bi'tvve^n  Russell  &  Co.  and  Mr.  and  Mrs. 
Hitton  that  the  mortgage  upon  the  house  and  lot  should  not  been- 
for.'ed  until  Russell  <&  Co.  hi  I  exhausted  their  sai'l  lien  on  the  saw- 
mill property.  If  there  had  t)eeii  anasfreement  on  the  part  of  Russell 
&  Co.  to  release  their  lien  upon  the  sawmill  property,  on  the  faith  of 
which  appellees  took  their  mortgage,  it  would  have  been  different, 
.  as  Russell  A  Co.  would  in  that  event  have  been  (\stopped  from  assert- 
injr  priority.  But,  as  we  have  saiii,  the  evidence  wholly  failed  to  es- 
tablish the  claim  that  such  an  agreement  was  made,  and  there  was 
certainly  no  actual  release  oftheir  said  mortgage*  lien  by  Russell  tfe  Co. 

It  follows  that  the  lower  court  ought  to.  have  adjudged  the  pri- 
ority in  (avor  of  Russell  &  Co.,  and  that  the  judgment  must,  there- 
fore, be  reversed.  ' 

'Upon  the  return  of  the  case,  if  it  shall  be  found  that  the  amc)unt 
for  which  the  said  null  property  was  sold  by  the  master  under  the 
judgment  to  enforce  the  nmrtjjajres  is  not  sufficient  to  .satisfy  the  lien 
debtadjuflged  to  Russell  &  Co.,  they  will  be  entitled  to  have  the  pro- 
ceeds of  tlie  sale  of  the  lot,  which  was  sold  under  the  decree  to  enforce 
the  morttrage  of  January  8,  1891,  on  the  house  and  lot,  as  far  as  may 
be  needed,  applied  to  satisfy  the  remainder  thereof,  and  the  court 
will  make  such  orders  as  may  be  required  for  that  purpose,  and  to 
secure  what  is  left  of  the  pniceeds  of  the  sale  of  the  house  and  lot  to 
Mrs.  Hatton  as  directed  in  the  said  decree. 

The  judgment  is  reversed  and  the  cause  remanded  for  proceedings 
consistent  with  this  opinion. 


Louisville  &  Nashville  R.  R.  Co.  v.  Queen  City 

Coal  Co. 

(riled  May  6,  1896.^ 

1.  Common  carrier — Jiluit  an/uire  facilities  for  transporting  commodities — In- 
sufficiency  of  rolling  stock — Liability —it  \a  the  daty  of  r  common  oarrier  to 
acquire  facilities  for  the  tranBportatioii  of  commodities  which  he  ^ives  the 
pQblic  to  nuderrttaud  he  is  engaged  in  transporting.     Bot  he  is  not  required 
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to  RDticipnte  an  unexpected  press  of  basiness  and  to  keep  extra  rollinijr 
stock  to  meet  snch  contiiiKoncy. 

Where  a  railroad  company  by  rennon  of  a  ^^t^trike  of  miners  in  the  coal 
mines  on  a  certHia  division  of  the  road,  npoti  which  it  depended  to  obtain 
«oal  ni«ed  in  the  operation  of  its  road,  whs  compelled  to  take  mach  of  its 
rolling  stock  from  that  division  of  its  road  in  order  to  trHn!>(inrt  coal  from 
more  distant  fields  for  its  own  use.  these  facts,  wliich  are  established  by  the 
evidence,  constitute  a  sufficient  excuF^e  for  its  refusal  to  furnish  the  owners 
of  a  coal  mine  on  that  line  of  its  road  with  engines  and  cars  for  the  trans- 
portation of  their  cohI.,  And,  therefore,  a  verdict  aj^ainst  the  carrier  for 
damages  on  account  of  such  refusal  is  not  supported  by  the  evidence. 

2.  Seromi  a(^peal — Res  Jitituatu—'HUei  measure  of  damajfcs  laid  down  by 
the  Superior  Court,  upon  a  former  apptrfal  in  this  ci"*e  would  control  if  the 
evidence  were  nnfficient  to  authorize  a  recovery,  rei^ardles^  of  the  view  of 
this  court  as  to  the  correctness  of  the  opinion  of  th  it  co.irt  upon  that  ques- 
tion. 

r 

J.  A.  Craft  and  J.  W.  Alcorn  for  appellant. 
Appeal  from  Laurel  Circuit  Court. 
Opinion  of  the  court  by  Judj^e  Paynter. 

Ea.st  Bernstadt  is  a  station  on  the  Knoxville  hranch  of  the  L.  &  N. 
K.  R.  Co.,  and  situated  within  the  territory  wherein  coal  inininer  is 
carried  on,  known  as  the  Laurel  di.strict.  The  Queen  City  Coal  Co. 
operated  a  mine  and  shippi'd  its  coal  from  East  Bernstadt  on  appel- 
lant's road.  After  the  middle  of  Aufjfust,  1S87,  uiitil  some  time  in 
the  foUowinjJT  September  tiie  appellant  refused  to  furnish  appellee 
<?oal  cars  lor  the  shipment  of  coal.  It  had  been  the  custon)  of  the 
apjiellant  to  so  fnrnii^h  cohI  cars  to  the  appellee  previous  to  that 
tiuie.  On  or  about  the  Kith  of  Au«iust,  18S7,  appellant's  atrent  ^ave 
theapf>ellee  notice  that  no  cars  would  l)e  fiirnishe:!  for  the  shipment 
of  eoal  to  private  persons. 

This  action  was  instituted  by  appellee  to  recover  da majres  of  appel- 
lant on  account  of  such  refusal.  The  appellant  is  a  common  carrier, 
had  provided  itself  with  cars  and  enjrlnes  suitable  for  the  transpor- 
tatifMi  of  coal,  and  by  that  method  and  in  receivinjr  and  carrying: 
coal  had  notified  the  puplicit  was  enj^ajred  in  the  business  of  carrying 
crial.  The  fact  that  it  carried  such  coal  as  w«s  offered  for  shipment 
before  and  after  the  time  inenlioned  showed  it  had  provided  itself 
with  reasonable  facilities  and  appliances  for  the  transportation  of  coal 
from  the  Ljiurel  district.  It  is  the  duty  of  a  common  carrier  to  ac- 
quire facilities  for  the  transportation  of  commodities  which  he  gives 
the  public  to  understand  he  is  engaged  in  transporting.  In  doing  so 
he  is  only  required  to  place  himself  in  such  situation  as  will  enable 
him  to  carry  the  quantity  of  such  commodities  as  may  be  ordinarily 
expected  to  seek  transportation.  He  is  not  required  to  anticipate  an 
unprecerienteu  an<l  unexpected  press  of  business  and  to  keep  extra 
rolling  stock  to  meet  such  contingency.  (Hutchison  on  Carriers,  sec- 
tion 292.) 

"He  may  refuse  goods  beyond  the  facilities  he  possesses  for  trans- 
porting them.  When,  by  reason  4»f  unusual  pressure  of  business, 
the  roiling  stock  of  a  railroad  is  inadequate  for  the  transportation 
of  freight  the  company  mav  decline  to  receive  without  incurring 
any  liability."  (Lawson'a  Rights,  Remedies  and  Practice,  section 
1804.) 

The  same  doctrine  is  enunciated  in  H.  &  T.  C.  Ry.  Co.  v.  Smith, 
68  Texas,  322,  and  Thayer,  &c.  v.  Burchard,  99  Mass.,  508. 

A  strike  of  the  coal  mmers  in  the  Laiirel  district  (except  the  mines 
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of  the  appellees)  beffan  l)etween  the  1st  and  loth  of  August,  1887^ 
and  eontined  until  some  time  in  the  following  September.  The  un- 
contradicted testimony  in  this  reconi  shows  that  the  L.  <&  N.  R.  R^ 
Co.  procured  thu  supply  of  coal  (rom  this  district  for  the  use  of  the- 
entffineson  certain  parts  of  its  road;  that  when  the  strike  bej^an  thi» 
supply  failed;  that  it  was  then  compelled  to  take  much  of  its  rolling^ 
stock  used  for  transportation  of  coal  from  the  Laurel  district  to  the 
Henderson  division  to  transport  coal  from  the  mines  on  that  division 
to  supply  coal  for  its  engine-';  that  the  rolling  stock  which  had  l>eea 
used  on  the  Knoxvilie  branch  for  the  transp<»rtation  of  coal  was  nec- 
essarily used  for  the  purpose  for  carrying  coal  for  the  use  of  its  en- 
gines, for  carrying  cross  ties  for  its  road,  etc.;  that  the  change  of  the 
base  of  supplies  caused  delay  in  getting  the  coal  cars  from  the  Knox- 
vilie branch  to  the  Henderson  division  ;  that  the  distance  from  the 
Laurel  mines  to  Louisville,  where  the  coal  was  carried  for  distribu- 
tion to  the  enginer<,  was  150  miles,  and  from  mines  from  which  coal 
was  carried  over  the  Henderson  division  it  was  220  miles,  thus  re- 
quiring more  cars  and  entrines  to  transport  the  needed  coal;  that 
soon  after  the  strike  ended  the  railroad  be^fan  to  furnish  the  appellee 
and  others  coal  operators  in  the  Laurel  district  with  cars  necessary 
to  transport  their  coal. 

These  facts  excused  the  appellant  in  its  refusal  to  furnish  appellee 
with  cars  to  carry  coal  while  the  conditions  existed  which  we  have 
related.  The  only  testimony  introduced  to  contradict  the  undis- 
puted testimony  for  the  appellant  is  the  testimony  of  some  witnesses- 
to  the  effect  that  on  occasions  during  the  strike  some  empty  coal 
cars  were  seen  in  switches  on  the  Knoxvilie  branch.  Admitting  this 
to  be  true,  it  does  not  contradict  the  testimony  of  the  witnesses  of 
the  appellant  materially.  Some  of  these  cars  might  have  been  out 
of  repair,  others  awaiting  engines  to  haul  them  to  other  coal  naines- 
on  the  Henderson  division,  and  the  others  awaiting  the  necessary 
business  of  the  appellant.  After  the  strike  began  all  local  coal  trains 
were  discontinued. 

The  appellant  was  not  bound  to  take  an  engine,  gather  up  coal 
cars  and  transport  the  coal  of  the  appellee.  The  appellant  owed  a 
duty  to  the  public  to  keep  its  freight  and  passenger  trains  on  its  lines 
of  road  running.  It  could  only  do  this  by  obtaining  the  necessary 
fuel  for  its  engines.  To  obtain  this  it  was  necessary,  as  appears  from 
this  record,  to  change  rolling  stock  from  the  Knoxvilie  to  the  Hen- 
derson division.  It  was  far  more importi^nt  that  the  appellant  should 
continue  its  general  freight  and  passenger  business  on  such  lines  as 
were  supplied  with  fuel  from  Louisville  than  to  transport  the  coal 
for  the  appellee.  The  evidence  offered  by  the  apoellee  did  not  in  a 
material  degree  contradict  that  of  appellant,  and  the  verdict  is  not 
supported  by  the  evidence.  For  that  reason  a  new  trial  should  he 
granted. 

We  have  not  considered  the  question  as  to  the  measure  of  dam-' 
ages  had  the  plaintiff's  evidence  sustained  the  verdict,  because  the 
rule  as  stated  in  the  opinion  of  the  Superior  Court  must  control  m 
this  case,  regardless  of  our  view  as  to  the  correctness  of  the  opinion 
of  that  court  on  that  question. 

The  judgment  is  reversed,  with  directions  to  grant  the  appellant 
a  new  trial,  and  for  further  proc*eedings  consistent  with  this  opinion.. 


Tlie  K^i^t^cky  Ij:aW  Reporter. 
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MooRE  V.  Commonwealth. 
{Filed  April  15,1896— A^o<  to  be  reported.} 

1.  Practice  in  criminal  cases — The  qnestion  of  dnplioity  in  an  indictment 
ean  be  raiBed  properly  only  by  a  demarrer  and  not  by  a  motion  to  quash. 
Sach  a  motion  raiRes  only  the  qoestions  named  in  section  158  of  the  Crim- 
inal Code. 

2.  Motion  to  set  aside  indictment — Even  if  the  motion  to  set  aside  the  indict- 
ment be  treated  as  having  the  effect  of  a  demurrer  it  came  too  late  after  the 
conclusion  of  the  testimony  for  the  Commonwealth. 

3.  Practice  in  criminal  cases— '"Where  the  facts  charged  in  an  indictment  do 
not  constitute  an  offense  the  court  during  the  trial  may  quash  the  indiot- 
iD«-nt,  or  the  defendant  may  move  in  arrest  of  judgment. 

4.  Deadly  loeapon — Under  an  indictment  under  section  1166  of  the  Ken- 
tucky Statutes  it  was  proper  to  submit  to  the  jury  the  question  whether  ani 
az-bandle,  when  used  as  it  was  in  the  particular  case,  was  a  "deadly  weapon.'^' 

5.  Iitstructions — As  there  was  no  testimony  tending  to  show  either  that  the 
wonndiof;  was  the  result  of  a  sudden  affray  or  was  done  in  sudden  heat  and 
passion,  an  instruction  requiring  the  jury  to  believe  that  the  wounding  was 
done  under  both  of  these  conditions,  in  order  to  find  the  defendant  guilty 
only  of  a  misdemeanor,  did  not  prejudice  the  defendant,  as  the  court  might 
properly  have  omitted  the  instruction  altogether. 

R.  C.  Rives  for  appellant. 
W.  8.  Taylor  for  appellee. 
Appeal  from  Marion  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

Upon  the  calling  of  the  indictment  in  this  case  for  trial  the  appel- 
lant, who  stood  charged  with  maliciously  wounding  one  O'Daniel 
with  a  deadly  weapon  and  with  intent  to  kill  him,  neither  demurred 
to  the  indictment  nor  moved  to  set  it  aside,  but  pleaded  '*not 
guilty." 

Upon  the  conclusion  of  the  State's  testimony^he  moved  to  set 
aside  the  indictment  for  want  of  certainty,  and  to  the  order  of  the 
vol.   18—9 
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court  overruling  his  motion  he  saved  an  exception,  and  complains 
here  that  the  court  should  have  quashed  the  indictment  for  its  un- 
certainty. 

The  action  of  the  trial  court  was  proper  for  two  reasons: 

1st.  Because  tlie  question  of  duplicity  in  the  pleading  could  be 
raised  properly  only  Uy  a  demurrer,  and  not  by  a  motion  to  quash. 
(Section  IGo  and  article  11  of  chapter  11  of  Title  6,  Criminal  Code.) 

By  such  a  motion  only  the  questions  were  raised  of  whether  a 
substantial  error  had  been  committed  in  the  summoning  or  forma- 
tion of  the  grand  jury  uhicli  found  I  he  indictment,  cu*  whither  soine 
person,  other  than  the  jrrand  jurors,  whs  present  when  it  was  found, 
or  whether  the  indictment  w-as  found  and  presented  in  the  manner 
required  hy  the  Code.    (Section  loK,  Criminal  Code.) 

In  the  second  place,  even  if  the  motion  be  treated  as  liaving  the 
eflect  of  a  demurrer,  it  came  too  late. 

Under  section  157  the  di^l'endant,  upon  his  arraignment  or  upon 
the  call  of  the  indictment  for  trial,  must  either  move  to  set  it  aside 
or  pletul  thereto. 

It  is  not  contended  here  that  the  facts  charged  in  the  indictment 
do  not  constitute  an  offense.  In  such  case  the;  court  during  the  trial 
may  quaNh  the  indictment  (section  2-J8),  or  the  defendant  may  move 
in  arn^t  of  judgment.     (Sections  275-6.) 

The  sect  aid  contention  of  appellant  is  that  an  axe  handle,  the  in- 
strument with  which  the  wounding  was  inflicted,  is  not  a  ''deadly 
weapon"  within  the  meanintr  of  the  section  under  which  the  indict- 
ment was  found  (section  11(36,  Kentucky  Statutes),  and,  therefore, 
that  the  submission  of  the  qui^stion  to  the  jury  whether  it  was  such 
a  weapon,  used  as  it  wvts  in  tlds  case,  was  an  error  to  his  prejudice. 
A  diflerent  conclusion,  however  has  heen  repeatedly  announced  by 
this  court.  (Commonwealth  v.  Duncan,  91  Ky.,  5i)2;  P>win  v. 
Commonwealth,  y<>  Ky.,422;  Kiggs  v.  Coiiimonwealth,  17  Kv.Law 
Ref.,  lOlo.) 

It  is  also  contended  that  the  instruction  permitting  the  jury  to  find 
the  defendant  guilty  only  ol  a  misdemeanor  if  they  believed  that 
the  woun<ling  was  *'the  result  of  a  sudden  affray,  and  was  done  in 
suihlen  heat  and  passion,"  was  prejudicial  because  it  recjuired  the 
Woundintr  to  have  been  the  result  of  hoth  a  sudden  affray  a/^c/ of 
sudden  heat  aiid  passion,  when  the  statute  uses  these  expressions 
disjunctively  (section  1242,  Kentucky  Statutes).  There  is  not  the- 
slightest  evidence,  hovvev(»r,  that  ttie  wounding  was  done  under 
either  of  these  conditions,  and  no  error  would  have  been  comnutted 
if  the  instructifin  had  heen  withheld  entirely. 

Judgment  affirmed. 


•  Throc^kmorton  v.  Commonw^ealth. 
LF'ded  May  1,  1896— iV^o^  (o  be  reported,) 

1.  Local  oHion — SiiJIiiieHcy  </  indicfment — Nt',:^al'7'in_i^  exceptions — An  iiidict- 
lueDt  under  thf  .•.peeml  act  «>f  the  Le^iKlHture  proliibitin^r  the  sale  of  spir- 
itQOus,  vinous  .-.nd  malt  liquors*  in  j:\oljertsi)u  county  should  negntive  the 
exceptions  contnined  in  the  ftatutf.  Thn  indictment  in  this  case  under  that: 
statute  is  ilefective  in  failintf  to  charge  thai  the  defendant  was  not  a  prac'- 
ticing  })hysician.  and,  as  such,  did  not  prescribt  whisky  alleged  to  have  been 
sold;  but  the  allegation  that  the  liquor  sdid  was  whisky  whs  sufficient  to 
negative  the  exception  as  to  the  hule  of  wine  t*)r  sacramental  purposes.  And 
the  allegation  that  the  quantity  sold  whs   a    pint  whs   sullicient   to    negative 
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the  exception  as  to  the  sale  by  distillers  or   their  agents  in  quantities  not 
less  than  ten  gallons. 

2.  Indictment — Local  option — Recording  certificate  of  election — As  the  statute 
provides  that  it  shall  be  in  fall  force  when  the  clerk  of  the  county  court 
shall  have  recorded* the  certificate  of  the  canvassinf^;  board  to  the  effect  that 
ti  majority  of  the  votes  at  an  election  to  take  the  sense  of  the  voters  as  to 
the  sale  of  liquor  have  been  cast  against  the  sale,  the  indictmeut  in  this  case 
ie  defective  in  failing  to  allege  that  the  certificate  was  recorded  as  required. 
The  statement  that  the  act  was  io  force  is  a  mere  conclusion  of  the  pleader. 

3.  Elections — Validity  t?/— The  fact  that  the  act  fixed  as  the  day  for  holding 
the  election  to  take  the  sense  of  the  voters  a  day  on  which,  under  the  law, 
an  election  for  school  trustees  was  required  to  he  held  did  not  render  it  vio- 
lative of  the  requiremem  of  the  Constitution  that  ''all  elections  8hall  be  free 
^ud  equal." 

O.  8.  Diinintr,  Sarnu?l  H  )1  ne<  an  I  W.  H.  Holt  for  appellant. 

W.  S.  Taylor  for  appellee. 

Appeal  from  Robertson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  indictment  is  under  an  act  of  the  General  Assembly  (volume 
2,  Acts  1887-88,  page  554),  prohibiting  the  sale  of  spirituous  liquors, 
etc.,  in  Robertson  cciunty. 

The  act  coitiins  PXC3p^if)as  wh'iL'h  this  c:)',j''t  hell  in  C.)rnmon- 
wealth  V.  Hildroth,  <Jtc  ,  17  Kv.  Law  Rkp.,  1124,  should  be  nega- 
tived in  the  indictment.  Some  of  the  exceptions  are  negatived  in 
the  indictment.  Exceptions  other  timn  those  which  were  negatived 
are  found  in  section  2  of  the  act  in  question,  which  provides  the  act 
'does  not  apply  to  the  procuring  or  use  of  wine  for  sacramental  pur- 
poses or  to  a  regular  practicing  physician,  who  in  good  faith  pre- 
scribes the  same  as  a  medicine  to  his  patients,  or  to  a  distiller  or  his  • 
agent  who  sells  in  quantities  not  less  than  ten  gallons,  which  is  not 
to  be  drank  on  the  premises  where  sold  or  those  adjacent  thereto. 
The  indictment  charges  that  the  liquor  sold  was  whisky,  and  the 
quantity  sold  was  a  pint. 

This  charge  sufficiently  ne^rativos  the  excei)tion  which  author- 
izes the  procurement  and  use  of  wine  for  sacr.i mental  purposes  be- 
cause it  charjres  that  whisky  was  sold;  therefore  it  could  not  be  wine 
for  sacramental  purposes  which  the  accused  sold.  It  likewise  neg- 
atives the  exception  as  to  the  distiller  and  his  ajjent,  because  they 
are  only  authorized  to  sell  in  quantities  not  less  than  ten  ijallons. 
If  the  accused  were  a  distiller  or  an  ajjent  of  a  distillf^r  he  was  not, 
therefore,  authorized  to  sell  a  pint,  hence  would  not  be  protected 
by  the  exception  in  the  statute.  The  indictment  does,  however,  fail 
to  charge  that  the  defendant  was  not  a  practicine  physician  and  as 
such  did  not  prescribe  the  whisky  to  Hitt  as  his  patient.  For  this 
omifssion  the  indictment  is  defective. 

The  act  under  consideration  was  not  to  become  operative  until  ap- 
proved by  a  majority  of  voters,  etc.  If  a  majority  of  the  votes  cast 
were  against  the  sale  of  liquor  the  certificate  of  the  board  (fanvass- 
ingr  the  votes  should  be  to  that  effect,  ''unrl  the  clerk  of  the  county 
court  shall  at  once  record  the  same  in  his  office,  and  then  the  provis- 
ion of  this  act  shall  be  in  full /o?•Cf^" 

Tlie  indictment  fails  to  charge  that  the  certificate  was  recorded  by 
the  clerk  of  the  Robertson  County  Court.  As  the  act  did  not  go  in 
force  until  it  was  so  recorded  it  is  nece-isary  to  state  that  fact  to  show 


132  HILL.    &C.    V.    CREEL   CO. 

the  act  was  in  force.    If  it  were  not  in  force  the  prosecution  could 
not  be  maintained. 

To  state  the  act  was  in  force  was  a  mere  conclusion  of  the  pleader; 
but  to  say  the  certificate  was  recorded  by  the  county  court  clerk  of  Rob- 
ertson county  would  be  an  alienation  of  a  fact,  tojrether  with  the  al- 
legation,of  other  essential  facts,  would  show  the  act  was  in  force. 
(Commonwealth  v.  Day,  15  Ky.  Law  Rep.,  385.) 

The  act  required  the  election  to  take  the  sense  of  the  voters  on  the 
question  of  the  approval  of  its  provisions  should  be  held  on  the 
2d  day  of  June,  1888. 

It  is  contended  that  as  under  the  law  there  was  an  election  on 
that  day  of  school  trustees  in  Robertson  county,  the  election  to  put 
the  act  in  force  was  violative  of  the  Constitution,  because  it  is  de- 
clared in  the  Bill  of  Rij^hts  that  "all  elections  shall  be  free  and 
eq|ual." 

The  declaration  that  all  elections  shall  be  free  and  equal  does  not 
mean  that  every  person  shall  have  the  rijrht  to  vote,  refirardless  of 
mental  condition  or  sex,  or  that  there  shall  be  no  restriction  upon 
the  right  to  vote  or  a  (jualitication  prescribed  for  the  voter.  It  doe» 
not  mean  that  every  person,  regardle&s  of  age,  sex,  mental  or  moral 
condition,  shall  have  the  right  to  be  elected  and  hold  an  oflBce.  It 
means  there  shall  be  no  restriction  placed  upon  the  right  to  vote  or 
to  be  a  candidate  for  oltice  bepause  of  wealth  or  social  position;  that 
caste  can  not  give  to  or  deprive  anyone  of  the  right  to  vote.  This, 
view  might  be  elaborated,  but  it  is  profitless  to  do  so  in  this  case. 
It  is  certain  that  when  the  General  Assembly  gives  the  electors  the 
right  to  exercise  the  elective  franchise  twice  on  the  same  day  it  can 
not  be  said  the  elections  are  not  free  and  equal. 

The  iudgment  is  reversed,  with  directions  that  a  new  trial  be- 
grantee!  the  defendant,  and  that  the  court  sustain  the  demurrer  to- 
the  indictment  for  the  reason  we  have  given. 


Hill,  &c,  v.  Creel  Co. 
{Filed  May  1,  1896— iVb^  to  be  reported.^ 

1.  Husband  ami  wife — SettUfnent  upon  ii}ife — Preference  of  creditor — Ki^hfs  of 
partnership  and  individual  creditors — Where  a  married  woman,  empowered  to- 
trade  aB  a  feme  sole^  boui^ht  a  stock  of  merchnnditie  with  her  own  money,  the 
bosineKft.  by  her  permission,  being  condacted  by  her  hosband  and  brother 
under  a  firm  name  consisting  of  the  name  of  the  husband  and  the  word» 
**and  company,"  the  hirsband  and  brother  having  no  interest  in  the  property 
except  what  profits  they  might  make,  and  the  possession  of  the  property 
upon  the  sabseqnent dissolution  of  the  alleged  firm  was  restored  to  the  wife,, 
an  individual  creditor  of  the  husband  can  not  complain  of  that  transfer  to 
the  wife  as  a  fraudulent  preference,  for  if  the  wife  was  a  creditor  at  all  she 
was  a  creditor  of  the  firm,  the  debts  of  which,  including  the  wife's  debt,  ex- 
ceeded the  value  of  the  stock;  so  whether  the  wife  be  treated  as  the  real 
owner  of  the  property  all  the  while,  or  as  a  creditor  of  the  firm,  and  as  thus 
becoming  the  possessor  of  it,  the  individual  creditor  of  the  husband  has  no 
ground  of  complaint. 

2.  Sa*iie — It'  it  should  be  conceded  that  the  rule  is  that  the  whole  of  the^ 
wife's  personal  property,  except  her  separate  estate,  becomes  upon  her  mar- 
riage the  property  of  the  husband,  that  rule  has  no  application  in  this  case 
for  the  reason  that  the  property  with  the  prcioeeds  of  which  the  propertyin 
question  here  was  bought  was  by  a  judgment  of  court  settled  upon  the  wife- 
as  her  separate  estate,  and  no  creditor  of  the  husband  then  complained  of 
that  settlement. 
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Jdhn  M.  Wilkins,  R.  Rodes  and  W.  G.  Bullitt  for  appellants. 

W.  B,  Gaines,  E.  W.  Hines  and  B.  F.  Proctor  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Hazelrjofg. 

.  The  appellee  company  is  a  creditor  of  the  appellant,  P.  J.  Hill,  ' 
and  at  its  suit  the  court  below  subjected  to  sale  in  satisfaction  of  its 
debt  a  china  store,  which  was  claimed  by  the  appellant,  Nellie  R. 
Hill,  wife  of  her  co-appellant.  Whether  she  was  in  fact  such  owner 
is  the  chief  question  on  this  appeal.  Ordinarily  this  would  be  a  ques- 
tion of  fact,  and  in  case  of  a  conflict  of  tt'stimony  we  should  affirm 
the  finding  below.  But  it  can  scarcely  be  said  that  such  a  conflict 
exists  here.  The  facts  are  rather  easily  determined  from  the  proof. 
The  resulting  legal  effect,  however,  is  of  somewhat  moie  difficult 
solution. 

It  is  argued  that  the  whole  of  the  wife's  personal  property,  upon 
her  marriage,  unless  it  be  her  separate  estate,  becomes  her  hus- 
band's, the  common  law  rule,  it  is  said,  not  having  been  changed 
by  statute.  But  conceding  this  rule  it  has  no  application  here.  By 
a  judgment  of  the  Warren  Circuit  Court  in  1888  certain  personal  es- 
tate, «)f  the  value  of  some  $2,(KX)  was  settled  upon  the  wife,  Nellie 
R.  Hill,  as  her  separate  property,  and  she  was  empowered  to  act  as 
Si  feme  sole.  This  property  was  Kiven  her  in  lieu  of  money  she  had 
received  from  her  mother's  estate,  and  which  she  had  loaned  her 
husband.  No  creditor  of  the  husband  then  complained  of  this  set- 
tlement, and  it  appears  moreover  that  his  debts  were  then  satisfac- 
lorily  adjusted  and  subsequently  paid.  This  personallj'  consisted  of 
two  jacks,  one  jennet,  two  stallions,  one  mare  and  four  milch  cows, 
and  the  history  of  its  disposition  is  traced  with  more  than  usual 
clearness  in  this  record.  It  is  indisputable  that  the  china  store  was 
bought  with  the  very  money  and  f>roperty  of  the  wife.  This  was  in 
1892.  It  is  true  that  she  permitted  her  brother  and  husband  to  do 
the  business  of  the  store  as  P.  J.  Hill  &  Co.,  but  she  testifies  that  they 
had  no  interest  in  the  property,  save  what  profits  they  might  make, 
and  she  is  the  witness  of  the  appellee,  having  been  called  by  it. 
No  creditor  of  that  firm,  it  may  be  observed  here,  is  complaining,  it 
being  conceded  that  by  the  agreement  of  transfer  the  property  as 
well  as  Mi's.  Hill  individually  is  liable  for  any  such  indebtedness. 

Prior  to  the  suit  of  the  appellf^e  this  alleged  firm  was  dissolved, 
and  Mrs.  Hill,  the  real  owner  of  the  property,  reasserted  her  right 
of  possession  therein.  This  is  held  to  be  a  fraudulent  preference  of 
the  creditor  by  P.  J.  Hill,  and  hence  the  judgment  of  sale  on  behalf  of 
the  attaching  creditor,  the  appellee.  If  Mrs.  Hill  was  a  creditor  at 
all  she  was  a  creditor  of  Hill  <&  Co.,  and  if  preferred  it  was  by  that 
firm.  This  the  firm  had  the  right  to  do,  so  far  as  appellee  is  con- 
cerned, because  its  property  was  first  liable  for  the  firm's  indebted- 
ness. Its  debts,  including  Mrs.  Hill's,  exceeded  the  value  of  the 
stock,  and  the  individual  creditors  of  P.  J.  Hill  are  not  prejudiced. 
So  whether  we  treat  Mrs.  Hill  as  the  real  owner  of  the  property  all 
the  while,  or  as  a  creditor  of  Hill  &  Co.,  and  as  thus  becoming  the 
possessor  of  it,  the  result  is  the  same,  and  no  ground  of  complaint  is 
given  the  individual  creditor  of  P.  J.  Hill.  The  judgment  below 
does  not  purport  to  aflect  any  creditor  of  the  firm,  and  none  such  are 
parties  here. 

The  judgment,  so  far  as  it  affects  Mrs.  Hill,  is  reversed  for  proceed- 
ings consistent  herewith,  and  is  Jiffirmed  on  the  cross  appeal  and  as 
*o  P.  J.  Hill. 
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Smither,  <feC.  V.  McGlNNlS. 

Cl'iled  May  6,  1896--iVo«  to  be  reported,) 

Estoppel — The  mere  nilenoe  of  one  wh08«  property  is  sold  under  attach- 
ment against  another  does  not  estop  him  from  reclaiininfic  his  property,  the- 
purchaser  knowinf?  all  abont  the  title  at  the  time  he  purchased. 

Lindsay  &  Botts  for  appellants. 

Chas.  Strother  and  J.  J.  Orr  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellee,  C.  T.  McGinnis,  was  the  owner  of  three-fifths  of  » 
crop  of  tobacco  he  had  raised  on  the  farm  of  the  appellant,  Smither. 
His  brother  had  planted  the  crop  and  rented  the  land  upon  which  it 
was  raised  from  Smither,  and  becominfj  involved  in  trouble  and 
landed  in  jail  sold  the  crop  in  the  field  to  the  appellee. 

By  the  terms  of  the  contract  the  appellee  agreed  to  pay  certain 
claims  or  debts  that  were  owing  by  his  brother  to  these  defendants, 
and  specifically  mentioned  in  the  agreement.  When  the  tobacco  was 
purchased  by  the  one  brother  from  the  other  the  appellee  took  pos- 
.session,  worked  the  tobacco,  hired  hands  for  that  purpose,  rut  ana 
housed  it.  The  parties  to  whom  B.  McGinnis  was  indebted,  and 
whose  debts  the  appellee  had  agreed  to  pay,  obtained  an  attachment 
against  B.  McGinnis  prior  to  the  sale  to  the  appellee  and  had  it 
levied  on  the  tobacco  after  it  was  cut  and  then  sold  under  the  attach- 
ment to  satisfy  the  debts  due  them  t)y  B.  McGinnis. 

The  appellee  was  not  a  party  to  that  action.  At  the  sale  of  the  to- 
bacco the  landlord,  Smither,  purchased  it,  took  it  to  Louisville  and 
sold  it  for  greatly  more  than  ho  uave  for  it.  The  appellee  then  insti- 
tuted this  action  below  to  recover  the  value  of  the  tobacco,  less  the 
amount  of  the  debts  he  ha<l  assumed  to  pay. 

Smither,  the  purchaser  of  the  tobacco,  defends  on  the  ground  that 
appellee  is  estopped  from  settintr  up  any  claim  because  he  stood  by 
and  saw  the  tobacco  sold  without  making  any  objection.  The  pr(K)f 
shows  that  he  said  to  Smither  at  the  time  of  the  sale  that  ho  intended 
to  get  his  pay  out  of  it  for  the  work  he  had  done,  and,  besides, 
Smither  knew  it  was  appeUeeVs  tobacco.  It  had  been  cultivated  on 
his  farm  by  the  appellee.  The  latter  had  hired  hands  with  the  knowl- 
edge of  Smither,  and  in  fact  Smither  knew  of  the  contract  and  so 
did  all  the  parties  to  the  transaction. 

The  doctrine  of  estoppel  applies  in  cases  where  the  party  seeking 
relief  htis,  by  his  conduct  or  acts,  induced  others  to  act,  and  of 
which  he  afterwards  complains 

In  this  case  the  parties  knew  it  was  appellee's  tobacco,  and  the 
court  told  the  jury  such  being  the  case  they  must  find  for  the  plain- 
tiff*, unless  they  believed  that  plaintiff*,  after  his  purchase  and  at  and 
before  the  time  of  sale,  by  his  statements  and  acts  to  and  in  the  pres- 
ence of  Smither  gave  Smither  reasonable  grounds  lo  believe  the 
plaintiff  had  abandoned  his  purchase,  and  shall  believe  Sniither  was 
deceived  thereby,  they  will  find  for  the  defendant. 

It  seems  to  us  this  presented  the  law  of  the  case  as  favorably  as 
the  defendants  were  entitled  to  have  it.  Smither  bought  the  to- 
bacco with  his  eyes  open,  and  it  was  needless  for  the  appellee  to  have 
given  the  information  the  appellants  already  had.  It  is  not  pre- 
tended they  have  lost  anything.    Their  debts  have  been  paid,  and 
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the  only  question  here  is,  shall  the  defendants  ^et  not  only  their 
debts  but  several  hundred  dollars  over,  or  shall  the  plaintiff  recover 
what  his  tobacco  sold  for,  less  the  costs  and  expenses  of  sale?  The 
question  is  readily  answered  in  the  absence  of  proof  showing  an  es- 
toppel, and,  mere  silence  on  the  part  of  the  owner  is  not  an  estoppel 
where  the  party  purchasing  knows  all  about  the  title. 
Judgment  affirmed. 


SiMBALL  V.  Williamson,  &c. 

(Filed  May  7,  1896— A'b^  to  be  rep<n^ted.) 

Transfer  of  5*ock  procured  hy  fraud — Oince/iation  of  contract — Laches — In  this 
action  to  cancel  the  trnn^fer  made  by  plaintiff  of  certain  Aharea  of  stock  in 
a  corporation  to  the  president  of  the  corporation,  upon  the  );ronnd  that  the 
transfer  watt  procured  by  false  and  frandnlent  representations  and  conceal- 
ment of  material  facts,  the  chancellor  properly  held  that  the  representations 
of  the  defendant  were  snch  as  wonld  entitle  plaintiff  to  relief,  bnt  erred  in 
holdiufi^  that  he  had  been  K^il^y  ^^  nuch  laches  in  asserting  his  ri>;ht  as  to 
preclude  him  fronj  recoverinjf .  The  evidence  shows  that  plaintiff  had  no 
knovrledf(e  of  the  fraad  until  a  short  time  before  he  instituted  this  suit. 

William  Goebel  for  appellant. 

W.  W.  deary  and  George  Washington  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Ilazelrigg. 

The  appellant  was  the  ownor  of  five  per  cent,  of  the  capital  stock 
of  the  Central  Railway  and  Bridge  Co.,  a  corporation  organized  to 
construct  a  bridge  owr  the  Ohio  river  between  Newport,  Kentucky, 
and  Cincinnati,  Ohio,  and  avers  in  his  petition  that  on  March  20, 
1890,  the  appellee,  Williamson,  then  president  of  the  company,  by 
false  and  fraudulent  representations  and  conceal iiient  of  material 
facts,  induced  appellant  to  tnm^fer  his  stock  to  him  for  a  nominal 
consideration.  The  rhancellor  held  the  rei)re^entation.s  of  William- 
son such  as  would  entitle  appellant  to  a  cancellation  of  the  transfer, 
but  denied  him  relief,  anci  dismissed  his  petition  because  of  his 
lacheft  in  asserJing  his  rigtit  thereto. 

It  appears  that  various  efforts  by  the  interested  parties  had  been 
made  since  the  organization  of  the  cotnpany  to  effect  a  contract  for 
the  construction  of  the  bridge,  all  resulting  in-  failure,  when,  by  a 
resolution  of  (he  board  of  directors,  the  appellee  was  empowered  to 
negotiate  ihe  bonds  and  securities  of  the  company  for  the  purpose  of 
securing  funds  for  such  construction,  and  while  occupying  that  rela- 
tion to  the  st«>ckholders  he  approached  the  appellant  and  induced 
him  to  surrender  his  etitire  interest  in  theenterj)rise  by  representing 
that  he  had  failed  altoi:ether  to  negotiate  the  stock  or  bonds  of  the 
company,  and  had  despaired  of  obtaining  any  contract  by  which 
there  would  be  nny  profit  whatever  to  the  stockholders  and  promot- 
ers, but  that  he  was  then  ncgc^tiating  with  certain  parties  whose 
names  were  not  disclosed,  and  w-ould  be  able  to  effect  an  arrange- 
ment by  which  all  who  had  advanced  money  would  have  it  re- 
imbursed or  repaid  to  them,  providecl  he  was  able  to  turn  over  to 
those  parties  all  the  capital  stock  of  the  company,  and  unless  he 
was  able  to  do  this  the  parties  would  not  touch  the  securities  at  all. 

Appellant  testifies  that  Williamson  asked  him  to  turn  over  his  inter- 
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est  to  him,  as  all  the  other  stockholders  had  done  save  one,  and  whose 
transfer  he  would  get,  in  order  that  he  might  turn  the  whole  capitul 
stock  and  securities  over  to  the  parties  who  would  build  the  bridge; 
otherwise  it  would  not  be  built,  and  the  money  advanced  by  him 
(Williamson),  amounting  to  some$12,(K)0,  would  be  lost  to  him, as  well 
as  the  small  sums  advanced  t>y  the  other  stockholders;  that  no  one 
connected  with  the  company  would  be  allowed  to  retain  any  interest 
whatever  in  the  enterprise.  Upon  these  representations,  and  mainly 
to  save  Williamson  from  so  great  a  loss,  the  appellant  testifies  that 
he  at  once  transferred  his  interest. 

This  account  of  the  transaction  is  denied  by  Williamson,  but  it  is 
substantially  corroborated  by  two  other  witnesses,  and  we  agree 
with  the  chancellor  that  SimralPs  version  of  the  affair  must  be  taken 
as  the  true  one. 

It  develops  that  within  a  few  days  after  this  transfer  contracts 
were  closed  between  the  president,  Williamson,  and  another  officer 
acting  with  him,  and  the  King  Bridge  Co.,  at  Cleveland,  Ohio,  by 
which  some  |;8(X),000  of  the  capital  stock  was  retained  for  the  com- 
pany, W^illiamson  and  his  associate;  and  for  the  balance  of  the  slock, 
viz,  $700,000,  and  the  bonds  of  the  company  to  the  extent  of  $1,000,- 
000,  less  $800,000  to  be  given  Williamson  and  two  associates  for  ob- 
taining rights  of  way,  the  King  Bridge  Co.  agreed  to  build  the 
structure. 

Upon  this  state  of  case  it  requires  no  citation  of  authority  to  show 
that  Simrall  is  entitled  to  a  cancellation  of  his  transfer.  W^illiamson 
was  acting  in  the  capacity  of  trustee,  and  it  was  not  so  much  the 
duty  of  Simrall  to  inquire  into  the  facts  for  himself  as  it  was  the 
duty  of  the  trustee  to  disclose  them  in  full;  and,  manifestly,  he  could 
not  make  any  statement  of  fact  to  mislead  or  deceive  the  stock- 
holder. Certainly  there  were  no  negotiations  pending  at  the  time  of 
the  transfer  by  which  certain  parties  had  agreed  to  build  the  bridge 
upon  the  conditions  named  by  Williamson.  This  alone  was  a  ma- 
terial and  misleading  fact,  inducing  the  transfer. 

As  we  have  seen,  the  learned  chancellor  so  found,  but  based  his 
finding  against  the  appellant  upon  the  fact  that  the  latter  learned 
within  a  few  weeks  that  Williamson  had  not  obtained  the  interest 
of  any  one  of  the  stockholders,  and  had  accepted-  employment 
as  attorney  from  Williamson  or  the  Central  Bridge  Co.  in  certain 
proceedings  to  condemn  the  rights  of  way  for  the  bridge. 

We  fail  to  see  the  force  of  this  reasoning.  It  is  true  he  must  then 
have  known  that  Williamson  still  retained  his  position  as  president 
of  the  Central  Bridge  (>o.,  but  as  the  proceedings  to  condemn  must 
have  been  by  that  company,  there  was  nothing  in  Williamson's  re- 
tention of  the  otfice  of  president  inconsistent  with  his  former  repre- 
sentation that  his  only  compensation  was  to  be  the  money  he  had 
advanctni,  and  as  to  Krohn  it  was  known  that  negotiations  were  still 
pending  to  have  him  transfer  his  interest. 

It  is  not  contended  that  Simrall  had  any  definite  knowledge  of 
the  terms  of  the  Cleveland  contracts  when  he  accepted  employment, 
and  he  testifies  he  did  not  have  any  knowledge  of  ihem  until  a  short 
time  before  the  institution  of  this  suit  to  cancel  the  transfer. 

The  material  facts  of  this  case  are  reviewed  by  Judge  Taft  in  the 
suit  of  Krohn,  another  com plaininir  stock  holder,  against  Williamson, 
in  Krohn  v.  Williamson,  62  Fed.  Rep.,  869,  and  in  the  same  case  by 
Judge  Severens  on  an  appeal  to  the  Circuit  Court  of  Appeals,  66 
Fed.  Rep.,  655.  The  conclusions  we  have  reached  are  in  accord  with 
those  reached  in  the  Federal  courts. 

To  the  end  that  the  transfer  of  March  20,  1890,  may  be  set  aside 
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and  the  prayer  of  the  petition  be  granted,  the  judgment  below  is  re- 
versed and  cause  remanded  for  further  proceedings  consistent  with 
this  opinion. 


Brent  v.  Long,  Ac. 
(/''iled  May  8,  1896.) 

1.  Suit  to  recover  land — Conveyances — Pleading — Under  a  deed  conveyinsf  land 
to  hoaband  and  wife  for  hfo,  with  remainder  to  their  *'ri^ht  heir8."  both  htiR* 
band  and  wife  having  died  without  ii«8ae,  the  land  pasRed  to  their  oollater^il 
heirs  as  remaindermen.  And  in  an  action  by  the  heirs  of  the  husband  to 
recover  the  land  the  defendant,  who  does  not  by  his  answer  assert  claim  to 

.the  land,  can  not  complain  in  this  court  for  the  first  time  that  the  heirs  of 
the  wife  were  not  joined  as  plaintiffs. 

2.  Pleading — The  requirement  of  the  Code  that  in  an  action  for  the  recov- 
ery of  land  '4he  answer  of  the  defendant  must  state  whether  or  not  he 
claims  it  or  any  part  of  it"  is  imperative,  and  without  such  a  statement  in 
his  pleading  he  can  not  be  allowed  to  avail  himself  in  defending  the  action 
of  any  advantage  derived  from  any  claim  he  may  have  to  the  land,  but  is  to 
be  treated  as  a  trespasser. 

3.  Instructions — The  court  properly  refused  an  instruction  to  the  jury  tell- 
in^^  them  what  would  not  be  evidence  sufficient  to  establish  the  true  line 
between  the  lots  of  plaintiffs  and  the  defendant,  as  such  an  instruction 
wonld  wave  been  error,  for  the  reason,  if  for  no  other,  that  it  would  have 
been  making  the  court  instead  of  the  jury  the  judge  of  the  weight  and  effect 
of  the  evidence. 

4.  Same — It  would  have  been  improper  to  instruct  the  jury  with  regard  to 
the  abstract  proposition  of  law  that  where  both  parties  to  an  action  for  the 
recovery  of  laud  claim  title  throu((h  the  same  person,  or  from  the  same 
source,  neither  party  is  required  '^to  show  tiUe  bnck  of  that  pert^on''  or 
source,  and  as  to  what  would  be  the  result  of  that  propoi^ition  of  Ihw  as 
bearing;  on  the  rights  of  the  parties  to  this  action,  as  that  wonld  have  been 
to  submit  to  the  jury  the  qut-stion  of  deft-ndani's  title,  which,  under  the 
pleadings,  could  not  be  permitted. 

Thornton  &  Kerr  for  appellant. 
Z.  Gibbons  and  Nelnis  &  Bickers  for  appellees. 
Appeal  from  Fayette  Circuit  C<»urt. 
Opinion  of  the  court  by  Judge  Landes. 

The  appellees  sued  the  appellant  in  the  Fayette  Circuit  Court  to 
recover  a  small  strip  or  parcel  of  land  fronting  on  Third  street,  be- 
tween Broadway  and  Mill  street,  in  the  city  of  Lexington,  and  de- 
scribed as  running  Ivack  at  right  antrlt-s  with  third  street  *'(me 
hundred  feet,  more  or  less,  to  Frazier's  line.^'  They  allegetl  that 
they  were  the  owners  and  entitled  to  the  possession  of  this  strip  or 
parcel  of  land,  and  that  the  appellant  **now  holds  and  has  lor  the 
last  three  years  wrongfully  held  said  land,  and  kept  plaintiffs  out  of 
IKJSfiession  thereof.'' 

The  chain  of  title  under  which  they  claimed  the  land  was  not  set 
out  in  the  petition,  but  the  title  papers  introduced  in  evidence  and  the 
testimony  of  witnesses  tended  to  establish  the  fact  that  the  land  sued 
for  was  a  part  of  a  lot  that  was  conveyed  by  William  W.  Whitney 
to  Samuel  Liong,  by  deed  bearing  date  the  28th  day  of  May,  A.  1). 
1844,  in  trust  for  Henry  Long  and  Harriet  Long,  his  wife,  with  re- 
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mainder  over  after  their  death,  which  deed  will  be  more  particularly 
referred  to  hereafter. 

In  his  answer  the  appellant  denied  that  the  plaintiffs  were  "the 
owners  or  entitled  to  the  po^seasion  of  the  strip,  parcel  or  lot  of  land'* 
described  in  the  fietition.  This  was  followed  by  the  further  denial 
"that  he  now  holds  or  for  the  last  three  years,  or  for  any  length  of 
time,  has  wrongfuUjj  held  the  said  land,  or  that  he  has  wronfifully 
kepi  the  plaintiffs  out  of  possession  thereof  for  any  length  of  time." 
No  claim  was  made  by  the^ippeilant  in  his  answer  that  he  was  the 
owner  of  the  strip  of  land  sued  for,  or  of  any  part  of  it,  or  that  he 
was  for  any  reason  entilled  to  the  possession  of  it. 

The  Whitney  deed  of  May  28,  1844,  under  Avhich  the  appellees 
elaim,  describes  the  lot  conveyed  to  Samuel  Long:  in  trust  as  fnllows: 
"Beginning  on  the  southwest  side  of  Third  street,  thirty-five  feet 
from  the  lower  side  of  an  alley  running  from  Third  to  New  street^ 
beinir  the  corner  of  what  was  formerly  Henry  Ctissell's  lot;  thence 
with  Third  street  thiity  five  fee^t,  more  or  less,  towards  Slain  Cross 
street,  now  Broadway;  thence  parallel  with  Broadway  eighty  feet, 
more  or  less,  towards  New  street;  thence  parallel  witlfi  New  street 
thirty-five  feet,  more  or  less,  to  said  Cassell's  lot;  thence  with  said 
Cassell's  lot  eighty  feet,  more  or  less,  to  the  beginning." 

The  trust  declared  whs  in  substance  for  the  use  and  benefit  of  Har- 
riet Long  during  her  natural  life,  who  was  to  be  permitted  uninter- 
ruptedly to  use  and  enjoy  it  as  her  se|:iarate  property  during  her  life» 
with  power  in  the  trustee,  on  her  request,  to  exchange  or  sell  it,  and 
to  re-invest  the  proceeds  in  other  property  upon  the  same  trusts,  etc., 
"and,  alter  the  said  Harriet  Long,  remainder  to  said  Henry  Long 
for  and  during  his  natural  life;  and,  after  the  death  of  said  Henry, 
renjainder  to  said  ('aaroline  L<infer  and  the  heirs  of  the  body  of  said 
Henry,  of  his  said  wife  Harriet  begotten;  or,  in  case  of  the  death  of 
said  Caroline  during  the  life  of  either  the  said  Henry  or  the  said 
Harriet,  and  in  default  of  said  heirs  of  the  body  of  said  Henry,  re- 
mainder  to  the  riyht  heirs  of  said  He.nrii  and  Harriet  in  tee  simple 
forever." 

Caroline  Long,  whose  name  appears  in  the  foregoing  extract,  was 
named  at  the  beginning  of  the  K\Qk^i\  as  one  of  the  beneficiaries, 
and  Wiis  the  only  child  of  Hariiet  by  a  former  husband,  and  died 
before  the  death  of  ell  her  said  Henry  or  Harriet.  Henry  died  be- 
fore Harriet,  without  i>3ue,  and,  altlM)ugh  the  latter  married  again 
after  the  death  of  Henry,  she  died  without  ever  having  had  other 
i^sue  besides  Caroline, 

By  the  deeds  ottered  in  evidence  the  title  ti»  this  lot  was  traced 
regularly  back  to  Thomas  .January,  who,  by  iUed  bearing  date  the 
2d  duy  of  December,  A.  D.  1817,  conveyed  it  to  Stephens  &  Wins- 
low,  I'very  deed  giving  "ihirty-five  fe(»t.  iKore  or  /f'.v.s,"  as  the  front- 
age of  the  lot  on  Thiid  street,  except  the  last-named  deed,  which 
gave  it  as  ^'thirtji/-fivefeet.^* 

The  testimony  also  showed  that  the  ap[)ellant  was  the  owner  of  a 
lot  adjoining  the  lotclaime<l  by  the  appellees  under  the  chain  of  title 
running  back,  as  stated,  to  Thomas  January,  and  lying  between  the 
said  lot  and  Bioadway,  and  the  dee<ls  in  the  chain  of  his  title  de- 
scribe iiis  lot  as  fronting  (^ii^hty  feet  on  Broadway,  and  running  back 
from  Bn»adway,  with  Third  street,  towards  Mill  street,  one  hundred 
fret.  His  title  is  traced  back  to  th^'  said  Thomas  January,  who,  by 
deed  dated  the  l2lh  day  of  November,  A.  I).  1821,  conveyed  the  said 
lot  to  William  Macl)ean. 

It  appears  from  the  face  of  this  deed  that  the  grantor,  several 
years  before  it  was  made,  had  given  his  bond  to  the  grantee  for  a 
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title  to  this  and  another  lot  embraced  in  the  deed,  as  the  statement 
is  made  that  the  deed  was  executed  "in  conformity  with  my  bond 
to  said  Macbean,  dated  14th  January,  ]814." 

The  evidence  further  shows  that  the  appellant  purchased  this  lot 
during  the  lifetime  of  Harriet  Long,  and  while  she  was  in  possession 
of  the  lot  claimed  by  the  appellees,  and  that,  in  enclosing  his  lot,  in 
order  to  get  the  depth  of  one  hundred  feet  called  for  in  his  deed,  he 
took  within  his  enclosure  a  few  feet  of  ground  that  had  been  within 
the  enclosure  of  and  that  were  claimed  by  Harriet  Long,  and  that 
are  now  claimed  by  the  appellees  as  part  of  the  lot  embraced  in  the 
deeds  from  Thotnas  January  in  1817,  down  to  that  of  William  W. 
Whitney  in  1844. 

As  we  have  seen  under  the  Whitney  deed  the**right  heirs"  of 
Henry  and  Harriet  Long— that  is,  those  who  under  the  law  of  de-* 
descent  would  inherit  the  property  of  each  of  them  in  case  he  or 
she  died  intestate— were  made  the  ultimate  remaindermen,  contin- 
gent upon  the  death  of  Caroline,  during  the  life  of  either  of  them, 
and  upon  the  death  of  Henry  without  heirs  of  his  body.  Conse- 
quently, at  the  death  of  Harriet,  the  JHSt  survivor,  Carnline  having 
previously  died,  and  Henry  having  left  no  heirs,  of  his  hody,  the 
title  to  the  lot  vested  absolutely  in  their  **right  heirs."  The  evi- 
dence in  the  case  tended  to  show,  «nd  there  was  no  conflict  on  that 
question,  that  the  appellees  were  the  only  surviving  colhiteral  heirs 
of  Henry  Lonji;  but  there  was  no  te>timony  showing  that  any  of  the 
appellees  were  the  collateral  heirs  of  Harriet,  who  died  in  the  year 
1887,  or  who  were  her  heirs. 

The  issues  raised  and  presented  by  the  pleadings  which  we  have 
quoted  were  narrowed  down  to  the  questions: 

1st.  Whether  the  appellees  had  any  title  under  which  they  had 
the  right  to  claim  the  posses^iion  of  the  strip  of  ground  sued  for; 
and, 

2d.  Whether  the.a}  pellant  was  in  possession  of  it,  or  of  any  part 
of  it. 

No  question  was  raised  in  theplea^lings,  or  at  all  so  far  as  the  record 
shows,  its  to  any  defect  of  parties,  nor  does  it  appear  that  any  resist- 
ance was  ujade  in  the  court  below  to  a  recovery  by  the  appellees  on 
the  ground  that  the  **right  heirs"  of  Harriet  Long  were  not  joined 
as  plaintiffs  with  the  appellees. 

At  I  he  coDclu^Nion  of  the  testimony  the  court,  on  its  own  motion, 
gave  f<iur  insirueiions  to  the  jury,  all  of  which  were  excepted  to  by 
the  appelhmr.  In  the  first  instruction  theco^irt  submitted  in  proper 
form  the  question  of  the  relation  of  the  appellees  as  heirs  of  Henry 
Lcjng,  ami  told  the  jury  in  substance  that  if  the  heirship  was  estati- 
lishetl  by  the  evidence,  and  if  the  strip  of  land  in  controversy  was 
embraced  in  the  >aid  deed  from  Thomas  January  to  Stephens  <fe 
Winslow,  and  if  the  appellees  derived  their  title  to  the  land  sued  for 
from  those  claiming  under  the  latter,  and  if  the  appellees,  or  those 
or  any  of  them  under  whom  they  claimed,  were  in  the  possession  of 
the  siiid  land  at  the  time  the  appelUnt  enclosed  it,  or  if  the  land  in 
controversy  was  not  embraced  in  the  said  deed  from  Thomas  Janu- 
ary to  Stephens  cV:  Winslow,  but  wiis  embraced  in  the  deed  !rom  said 
January  to  William  Macbean,  and  that  the  appellees,  or  those  under 
whom  they  claimed  had  the  land  in  controversy  in  their  possession 
and  claimed  it  as  their  own  continuously,  notoriously  and  uninter- 
ruptedly for  a  period  of  fifteen  years  before  the  appellant  took  pos- 
sessiod  of  it,  that  the  laWwas  for  the  appellees,  and  that  they  should 
so  find. 

In  the  second  instruction  the  jury  were  told  that  they  should  tind 
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for  the  appellant  unless  they  believed  from  the  evidence  that  the 
appellees  were  entitled  to  recover  under  the  state  of  facts  submitted 
in  the  first  instructien.  They  were  then  told  that  if  they  found  for 
appellees  they  should  state  in  their  verdict  the  amount  of  land  they 
were  entitled  to  recover,  and  find  for  them  a  sum  which  would  fairly 
compensate  for  being  deprived  of  the  land  by  appellant  from  the 
time  it  was  wronjrfully  taken  to  the  date  of  the  trial.  By  the  last 
instruction  the  jury  were  directed,  in  case  they  found  for  appellant, 
to  so  state,  and  no  more. 

The  testimony  was  conflicting;  as  to  the  number  of  feet  of  ground 
claimed  by  appellees  that  were  enclosed  by  the  appellant  as  part  of 
his  lot,  but  under  the  foregoing  instructions  the  jury  in  their  verdict 
found  the  number  to  be  three  feet  and  three  and  one-half  inches; 
and, as  their  finding  on  that  question  seems  to  be  sustained  by  a  pre- 
ponderance of  the  evidence,  the  verdict  ought  not  to  be  disturbed 
on  account  of  the  conflicting  testimony. 

The  material  question  to  be  decided  is  as  to  the  correctness  of  the 
first  instruction.  Unquestionably  if  Harriet,  who  was  the  wife  of 
the  said  Henry  Long,  and  who  survived  him,  left  heirs  surviving 
her,  they  became  entitled  at  her  death,  under  the  Whitney  deed,  as 
joint  tenants  with  the  appellees  to  an  interest  in  the  lot  einbracecl  in 
said  deed,  including  the  strip  of  ground  sued  for  in  this  action,  if  it 
was  a  part  of  said  lot  and  embraced  in  the  deed. 

It  is  insisted  that  the  hell's  of  Harriet  ought  to  have  l)een  joined 
as  plaintiffs  in  the  action  with  appellees;  but,  no  objection  having 
been  made  in  the  court  below  on  account  of  the  failure  to  join  them, 
we  hold  that,  although  they  would  have  been  proper  parties  to  the 
action  upon  the  issues  made  in  the  pleadings,  the  attitude  of  the  ap- 
pellant is  such  that  he  can  not  he  allowed  to  make  the  objection  for  the 
first  time  in  this  court.  The  Civil  Code  (section  125,  subsection  22) 
provides  that,  in  an  action  for  the  recovery  of  land,  **the  answer  of 
the  defendant  mu*«t  state  whether  or  not  he  claims  i7,  or  anij  part  of 
ity  This  requirement,  we  hold,  is  imperative — the  defendant 
^^tnust  fifate^^^  etc. 

In  Bailey,  &c.  v.  McConnell,  &c.,  12  Ky.  Law  Rep.,  — ,  which 
was  an  action  to  recover  land,  this  court  held  that  the  answer  of  the 
defendants  was  defective  because  it  did  not  contain  the  statement 
required  by  the  Code  alM)ve  quoted.  Without  such  statement,  if  a 
defendant  claims  the  land  he  is  sued  for,  he  can  not  be  allowed  to 
avail  himself,  in  defending  the  action,  of  any  advantage  derived 
from  any  claim  he  may  have  to  the  land.  He  can  not  be  allowed 
to  assert  his  title  to  the  land  in  such  an  action  as  against  the  con- 
flicting claim  of  the  plaintiff  on  the  mere  denial  that  the  plaintiff's 
title  or  claim  of  right  of  p«>ssession  is  not  good.  In  this  case  the 
appellant,  in  his  answer,  saw  proper  only  to  deny  the  right  and  title 
of  the  appellees  to  the  land  sued  for  HUd  that  he  then  held  it.  The 
denial  that  he  had  wrotigfully  held  the  land  or  that  he  had  wrong- 
fully kept  the  appellees  out  of  possession  for  the  time  alleged  in  the 
petition,  or  for  any  length  of  time,  can  not  be  considered  as  a  sutfi- 
cient  denial  of  anything  alleged  in  the  i)etition,  and  no  more  can  it 
be  considered  an  assertion  of  his  right  to  the  land.  So  that,  upon 
the  issues  made,  the  appellees  could  not  be  held  to  prove  anything 
more  than  that  they  had  such  a  title  to  the  land  they  were  suing  for 
as  would  give  them  the  right  of  possession,  and  that  the  appellant 
was  in  possession  of  the  land  they  claimed  in  the  action.  If  the 
evidence  established  their  right  to  the  land  as  right  heirs  of  Henry 
Long  under  the  Whitney  deed,  they  certainly  had  the  right  of  pos- 
session as  against  a  wrongdoer,  even  though  they  were  joint  tenants 
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with  the  riurht  heirs  of  Harriet.  It  was  upon  this  view,  evidently, 
that  the  first  instruction  was  based,  and  we  hold  that,  upon  the 
issues  made  in  the  action,  the  court  did  not  err  in  jjiving  it,  and 
that  the  substantial  rights  of  the  appellant  were  not  prejudiced  by 
the  fact  that  the  heirs  of  Harriet  were  not  made  parties  to  the  action. 
In  this  view  of  the  case  the  othet  instructions  that  were  given  are 
free  from  error. 

Certain  instructions  were  asked  for  by  the  appellant  and  refused 
hy  the  court,  and  this  is  also  complained  of  as  error.  They  are  not 
numbered,  and,  therefore,  must  be  co^nsidered  as  a  whole. 

After  carefully  examining  them  we  are  not  able  to  see  that  there 
is  anything,  either  in  the  pleadings  or  the  evidence,  that  would  have 
justified  the  court  in  giving  thenj.  What  was  requested  in  respect 
to  an  estopi>eI  would  have  been  clearly  erroneous,  because  an  estop- 
pel was  not  set  up  in  the  answer  as  a  defense  to  the  action,  and  also 
be<*ause  there  was  no  evidence  upon  which  to  base  it.  The  proposed 
instruction  as  to  what  would  not  have  been  evidence  sufilcient  to 
establish  the  true  line  between  the  lots  of  plaintiffs  and  the  defend* 
ant  would  have  been  error,  if  for  no  other  reason,  that  it  would 
have  been  making  the  court,  instead  of  the  jury,  the  judge  of  the 
weight  and  eflect  of  the  evidence.  And  then  it  would  have  been 
improper  to  instruct  the  jury  with  r^ard  to  the  abstract  proposition 
of  law  that,  where  both  parties  to  an  action  for  the  recovery  of  land 
claim  title  through  the  same  person  or  from  the  same  source,  neither 
party  is  required  **to  show  title  tmck  of  that  person"  or  source,  and 
as  to  what  would  be  the  result  of  that  propositicm  of  law  in  this 
action  as  bearing  on  the  rights  of  the  parties  to  the  action,  because 
that  would  be  submitting  the  question  of  appellant's  title  to  the 
jury,  which,  as  we  have  seen,  could  not  be  permitted  upon  the  issues 
made  by  the  pleadings. 

What  we  have  held  with  reference  to  the  first  instruction  is  decj- 
sive  of  this  case,  and  the  alleged  errors  with  regard  to  the  testimony 
allowed  or  refused  n^ed  not  be  noticed;  and,  finding  no  error  prejtJ- 
dieial  to  the  substantial  rights  of  the  appellant,  the  judgment  is 
afilrmed. 


Warren  v.  Commonw^ealth. 
{Filed  3fayS,  1896.) 

1.  Prejudicial  error — Upon  the  trial  of  appellant  for  murder  he  was  not 
prejodiced  by  testimony  to  the  effect  that  the  deceased  left  a  wife  and  four 
ebildren,  and  that  his  wife  had  been  sick  ever  since  her  husband's  death; 
oor  was  he  prejudiced  by  the  appeal  made  by  the  prosecnting  attorney  to 
the  jnry  to  have  regard  to  the  reputation  of  the  State  and  county  in  arriy- 
ing  at  their  verdict,  especially  as  the  lowest  penalty  for  voluntary  man- 
9lai]|;hter  was  imposed,  showing  these  thinju^g  did  not  have  the  effect  to 
infloence  the  minds  of  the  jury. 

2.  Impeachment  of  defendant  in  criminal  case  when  offered  as  witness — A  de- 
fendant m  a  orirainal  case  who  offers  himself  as  a  witness  in  his  own  behalf 
submits  himself  to  the  same  cross-examination  to  which  any  other  witness 
may  be  subjected,  and  may,  under  control  of  the  court,  be  cross-examined 
as  to  specific  facts  tending  to  disgrace  or  degrade  him,  although  such  facts 
are  irrelevant  to  the  main  issue;  and  while  the  court  should  protect  him 
from  unnecessary  annoyance,  and  especially  from  inquiries  into  discredita- 
ble transactions  of  a  remote  date,  yet  the  court  in  this  case  did  not  abuse  its 
diMsretion  in  requiring  the  defendant  to  answer  upon  cross-examination 
whether  he  had  any  employment,  and  how  long  since   he   had  had  work,  the 
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parpo»e  beini;  to  show  that  he  was  a  trifling  person  with  no  fiied  employ- 
meut. 

3.  Same — It  was  not  improper  to  allow  a  witness  to  be  asked  upon  croas- 
examinntion  how  often  he  had  been  in  jail,  and  if  he  did  not  make  it  a 
buKiu^^8  to  lie  around  drunk  durinii^  elections  and  to  **bleed'*  candidates. 

4.  Sfiine — The  defendant  having  introduced  testimony  to  show  that  a  wit- 
ness for  the  Commonwealth  was  a  ^*too}{h  negro,"  it  was  proper  to  permit 
the  Commonwealth  to  introdooe  a  witnei«R  to  sui^tain  his  moral  character. 

5.  Juv,>luntiity  m.instaiiiihter — as  there  was  no  evidence  of  a  shooting  with- 
ooi  the  indent  to  kill,  alt  hough  there  may  have  been  no  intent  to  kill  the  de- 
ceased, there  whs  nottiing  to  justify  an  instruction  as  to  involuntary 
manslaughter. 

(J.  Instmctiou  upon  self  dtfensc — As  the  instructions  given  fully  covered  the 
law  of  sell-defense  the  court  did  not  err  in  refusing  an  instruction  asked  by 
the  defendnnt  upon  that  subject. 

Hobson  «fe  O'Meara  for  appellant. 
\V.  S.  Taylor  for  appellee. 
Appeal  froui  Hardin  Circuit  Court. 
Opinion  of  the  court  by  Judge  DuRelle. 

This  appeal  is  prosecuted  from  a  judgment  of  conviction  for  vol- 
untary manslaughter. 

The  first  ground  urged  for  reversid  is  that  the  Commonwealth, 
against  objection  by  the  defense,  was  allowed  to  prove  thai  the  de- 
ceased left  a  wife  and  four  children,  and  his  wife  had  been  sick  ever 
since  her  husbandVs  death,  and  that  the  Commonwealth's  attorney 
was  permitted  in  his  argument  to  the  jury  to  comment  upon  the 
fact  that  the  defense  had  objected  to  an  explanation  of  the  absence  of 
the  widow  from  the  trial. 

Tfie  evidence  does  not  seem  to  be  particularly  material,  but  in  our 
Judgment  did  not  operate  to  the  prejudice  of  the  substantial  rights  of 
the  defendant.  Neither  this  evidence  nor  the  speech  of  the  prosecu- 
tion to  the  effect,  customary  in  such  cases,  in  regard  to  the  reputa- 
tion of  this  Slate  for  crimes  of  violence  and  the  disgrace  which  it 
was  claimed  would  come  upon  the  county  in  the  event  of  a  failure 
to  convict  the  defendant,  appear  to  have  had  the  effect  to  inflame 
the  minds  of  the  jury,  for  the  penalty  imposed  was  the  lowest  per- 
mitted for  voluntary  manslaughter. 

The  n^'xt  objection  is  that  upon  cross-examination  of  the  defend- 
ant, wlu)  was  sworn  as  a  witiicrs  in  his  own  behalf,  the  prosecution, 
against  objection,  was  permitted  to  ask  (iiieslions,  the  ettect  of  which 
was  to  discredit  liim  as  a  witness  l^efore  the  jury.  Th(se  questions 
were  as  to  whether  he  had  any  employment,  how  long  since  he  had 
hadv  work,  and  whether  his  cripple  foot  had  prevented  his  working 
four  or  five  years  before  it  became  injured.  Undoubtedly  these  <iues- 
tions  were  asked  for  the  purpose  of  discredit! ntr  him  as  a  witness  by 
showing  from  his  answers  that  he  was  a  trifling  person,  with  no 
fixed  employment.  The  (|uestions  wtTe  entirely  irrelevant  to  the 
comnn'ssion  or  circumstances  of  the  homicide,  and  if  he  had  denied 
the  facts  suggestwi  by  them  he  could  not  have  been  contradicted. 
When  a  defendant  puts  himself  on  the  stand  as  a  witness  he  thereby 
subnnts  himself  to  such  cross-examination  as  any  other  witness  may 
be  subjected  to.    (Burdette  v.  Commonwealth,  1)3  Ky.,  77.) 

A  witness  may,<m  cross-examination,  bo  asked  any  questions  which 
tend  **to  shake  his  credit  by  injuring  his  character,'^  and  may  be 
compelled  to  answer  such  (juestions,  though  it  is  said  that  **the  court 
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has  the  right  to  exercise  a  discretion  in  such  cases,  and  to  refuse  to 
comj)el  such  questions  to  be  answered,  when  the  truth  of  the  matter 
su$?gestefi  would  not,  in  the  opinion  of  the  court,  nffect  the  credi- 
bility of  the  witness  as  to  the  matter  ti>  which  he  is  required  to  tes- 
tify/" (Am.  and  Eng.  Ency.  Law,  section  7,  page  1U9,  quoting:  from 
Stephen's  Dij?estof  theLavv  of  Evidence.)  And  it  is  said  in  Taylor  on 
Evidence,  section  1462,  that  "it  seems  to  be  genera lly  conceded  that, 
where  the  answer  which  the  witnesrf  may  give  will  not  immediately 
and  certainly  show  his  infamy,  hut  will  only  indirecJhf  iend  to  dis- 
grace him,  he  may  be  compelled  to  reply."  (See  also  Green  leaf  on 
Evidence,  section  4r)6.) 

We  are  not  to  le  understood  as  holding  that  counsel  are  to  be  al- 
lowed unrestricted  lil>erty  in  eross-examination  of  this  character,  or 
that  a  witness  is  to  be  compelled  to  submit  to  an  exploration  of  the 
most  remote  passayfes  of  his  past  life  by  means  of  fishing  questions 
in  regard  to  scandalous  or  discreditable  acts.  As  said  in  Wharton 
on  Evidence,  **every  man  is  entitled  to  sucli  a  measure  of  oblivion 
for  the  past  as  will  protect  him  from  having  it  ransacked  by  mere 
volunteers."  And  in  Taylor  on  Evidence,  section  14G(M>1,  it  is  said: 
*'No  doubt  cases  may  arise  where  the  judge,  in  the  exercise  of  his 
discretion,  would  very  properly  interpose  to  protect  the  witness  fnmi 
unnecessary  and  unbecominir  annoyani-e.  For  instance,  all  inquiries 
into  discreditable  transactions  of  a  remote  date  might,  in  general,  be 
rightly  supprc»sseil,  for  the  interests  of  justice  can  seldom  require  that 
the  errors  of  a  man's  life,  long  since  repented  of  and  forgiven  by  the 
community,  should  be  recalled  to  remembrance  at  the  pleasure  of 
any  future  litigant.  >So  qut»stions  respecting  alleged  improprieties  of 
c<jnduct,  which  furnish  no  real  ground  for  assuming  that  a  witness 
who  could  be  guilty  of  them  would  not  be  a  man  of  veracity,  might 
very  fairly  be  checked.  Kut  the  rule  of  protection  should  not  be 
further  extended;  for,  if  the  injury  relates  to  trnnsactions  campara- 
tively  recent,  bearing  directly  upon  the  moral  principles  of  the  wit- 
ness and  his  present  character  for  veracity,  it  is  not  ej^sy  to  perceive 
why  he  should  be  privileged  from  answering,  notwithstanding  the 
answer  may  disgrace  him." 

And  so  this  court,  in  the  case  of  Buniotte  v.  Commonwealth,  be- 
fore referred  to,  citing  with  approval  Kansas  v.  Pfefferle,  80  Kan- 
sas, 90,  arrived  at  the  conclusion  that  according  to  the  tendency  of 
modern  authorities,  as  well  as  upon  principle,  a  witness  may,  for 
the  purpose  of  impairing  his  credibility,  '*be  cross-ex « mined  as  to 
specitic  facts  tending  to  disgrace  or  dejirade  him,  although  such 
facts  are  irrelevant  and  collateral  to  the  main  issue,  and  we  see  no 
good  reason  whatever  why  such  test  may  not,  in  a  proper  and  per- 
tinent manner,  and  under  control  of  the  court ^  be  applied."  In  our 
opinion  the  (|uestions  complained  of  do  not  call  fca-  revision  by  this 
court  of  the  exercise  of  discretion  by  the  trial  judge.  What  has  been 
said  upon  this  ol)jection  applies  also  to  the  objection  made  to  the 
questions  as!<e<l  of  another  witness,  namely,  how  often  he  had  been 
in  jail,  and  if  he  didn't  make  it  a  t)usiness  to  lie  around  p]lizabeth- 
town  drunk  during  elections  and  bleeding  candidates.  The  answer 
$riven  that  he  had  been  in  jail  something  less  than  a  thou.-and  times, 
^  and  that  he  had  been  in  town  and  gone  home  without  getting  full 
when  he  had  money  to  get  whisky  with,  would  indicate  that  the 
question  was  a  proper  one  on  the  cross-examination  of  that  wit- 
ness. 

It  is  further  objected  that  the  State  was  permitted  to  introduce  a 
witness  to  sustain  the  moral  character  of  the  negro,  Franklin.  The 
objection  is  based  on  the  ground  that  the  defense  had  not  attempted 
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to  impeach  his  peneral  moral  character,  **but  only  his  character  for 
peace  and  quiet,  and  bein^  a  tou^^h  ne^ro."  In  response  to  this  it  may 
be  said  that  the  statement  of  the  witneas  that  Franklin  was  a  tough 
negro  would  undoubtedly  be  understood  by  jurors  generally  as  put- 
ting in  issue  his  general  moral  character. 

This  brings  us  to  the  errors  alleged  in  the  instructions.  The  de- 
fense asked  an  instruction  as  to  involuntary  manslaughter  upon  the 
theory  that  there  is  no  distinction- in  principle  between  the  uninten- 
tional dischari;e  of  h  pistol  and  bullet  from  a  pistol  glancing  where 
it  could  not  reasonably  be  anticipated  to  strike.  The  distinction  lie* 
in  the  intent.  There  is  no  evidence  in  this  case  of  a  shooting 
without  the  intent  to  kill.  (Conners  v.  Commonwealth,  13  Bush, 
718.) 

The  defendant  Either  did  not  kill  Vittitoe  at  all,  or  killed  him 
while  defending  himself  against  Franklin,  or  killed  him  while  at- 
tempting to  kill  Franklin.  There  was  nothing  in  the  case  to  justify 
an  instruction  upon  involuntary  manslaughter.  (Trimble  v.  Com- 
monwealth, 78  Ky.,  178.) 

The  defense  also  complains  of  the  refusal  of  the  court  to  give  the 
following  instruction: 

'*^.  If  at  the  time  defendant  shot  and  killed  Vittitoe,  if  he  did  so 
shoot  and  kill  him,  he  believed  and  had  reasonable  grounds  to  be- 
lieve that  his  life  was  in  imminent  danger,  or  that  he  was  in  immi- 
nent danger  of  receiving  great  bodily  harm  at  the  hands  of  Sheed 
Franklin,  and  that  he  had  no  other  apparently  safe  means  of  escape 
except  by  shooting  him,  and  in  attempting  to  shoot  said  Franklin 
he  accidentally  shot  said  Vittitoe,  then  the  law  is  for  the  defendant 
and  the  jury  should  ho  find." 

In  lieu  of  the  instruction  asked  the  court  gave  instructions  4  and  5^ 
which  seem  to  us  to  fully  cover  the  law  of  self  defense  as  applicable 
to  the  evidence  adduced  in  that  behalf  in  this  case. 

Judgment  affirmed. 


Fish  v.  West's  adm'r. 
iFiled  May  9,  1896— iVo/:  to  be  reported,) 

Vendor  aftii  veil tiei: — Quit- claim  deed — In  thif)  aotioo  npoa  one  of  two  notes 
execnted  for  the  parohnae  prioe  of  land,  the  other  hnvini;  been  paid,  as  it 
appeard  from  the  evidence  that  the  title  to  a  part  of  the  land  is  in  another 
than  the  vendor,  and  the  vendee  has  never  accepted  any  conveyance,  only  a 
quit-claim  deed  beiuff  tendered,  the  coort  should  hnve  dismissed  the  peti- 
tion, the  land  to  which  the  vendor  haA  no  title  beinfl;  worth  as  mooh  as  the 
amount  of  the  note  saed  on.  The  defen.^e  that  by  the  contract  the  vendor 
was  only  required  to  convey  by  quit-claim  is  not  sustained  by  the  evidence. 

J.  R.  Burnam  for  appellant. 

J.  A.  Sullivan  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazel rigg. 

Appellant  bought  from  R.  B.  West,  administrator  of  W.  W.  West 
and  ajrent  of  his  heirs,  a  tract  of  some  240  acres  of  land  in  Rockcas- 
tle county,  for  which  he  executed  his  two  notes  of  $480  each,  due  re- 
spectively on  the  2oth  of  June  and  December,  1890. 

No  other  writings  were  executed.    Tiie  first  note  appears  to  have 
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been  promptly  paid;  but  after  the  appellant  had  moved  a  sawmill  on 
the  land,  which  was  unenclosed,  and  known  as  forest  or  **wlld" 
land,  one  Segaser  notified  him  that  of  the  alleged  West  tract  he  was 
himself  the  owner  of  some  135  acres  by  older  patent,  and  exhibited 
his  title  therefor.  West  having  died  his  successor.  Long,  the  pres- 
ent appellee,  was  notified  of  the  trouble. 

It  seems  dear  from  the  record 'that  Segraser  and  not  West  is  the 
owner  of  this  land;  still  if  the  contract  only  required  the  Wests  to 
convey  by  quit  claim,  as  contended  by  the  appellee,  the  collection  of 
the  note  now  sued  on  must  be  enforced. 

It  appears  that  four  tiersons  were  present,  and  only  four  when  the 
contract  was  made,  viz:  "K.  B.  West,  who  died  shortly  after  that 
and  before  the  deferred  payment  became  due;  W^  C.  Fish,  the  father 
of  the  appellant,  Ned  McHone,  and  the  appellant.  McHone  proves 
only  that  the  sale  was  by  the  acre  and  not  in  gross,  and  does  not 
speak  of  the  character  of  the  title  to  be  made.  Appellant  and  his 
father  say  that  the  Wests  were  to  make  a  deed  of  general  war- 
ranty. 

There  is  nothing  in  the  record  contradicting  this  positive  and  un- 
equivocal testimony. 

It  is  true  that  the  deed  which  Moore  afterwards  prepared  at  the 
instance  of  Wesi  and  when  Fish  was  not  present  only  warranted  the 
title  sp>ecially,  and  it  appears  that  this  deed  was  thereafter  left  with 
appellant,  who  was  a  deputy  county  court  clerk,  for  the  purpose  of 
taking  the  acknowledgements  of  such  of  the  grantors  as  might  ap- 
pear before  him  as  such  oflRcer,  and  some  of  them  did  acknowledge 
it  before  him.  However,  when  he  discovered  the  difference  between 
the  deed  which  he  says  he  prepared  at  the  time  of  the  contract  and 
gave  to  West  and  the  one  to  which  he  was  taking  acknowledge- 
ments, he  testifies  he  at  once  notified  the  remainder  of  the  parties 
interested  who  had  not  signed  it  that  they  could  sign  if  they  liked^ 
but  he  would  not  accept,  and  he  mentions  the  names  of  those  he  so 
informed. 

This  statement  is  not  contradicted  but  is  corroborated  by  C.  A. 
Moore,  one  of  the  heirs.  It  is  not  contended  that  Fish  has  accepted 
any  conveyance,  and  the  one  tendered  is  a  quit  claim  deed.  We  are 
convinced  that  the  appellant  ought  not  to  be  made  to  pay  for  thi» 
135  acres. 

The  proof  is  clear  enough  that  the  land  embraced  by  the  Segaser 
title  was  worth  as  much  »s  the  amount  of  the  unpaid  note,  and  the 
petition  should  be  dismissed. 

Judgment  reversed  for  that  purpose. 


Lynch  v.  Commonwealth. 
iFiled  April  16,  1896— iVb/  to  be  reported.) 

Former  conviction — Bar — Former  conyiction  for  a  breach  of  the  peace  is  & 
bar  to  a  sabseqnent  proBecation  for  assanlt  and  battery,  based  apon  ^he  act 
constituting  that  breach  of  the  peace. 

A  conviction  before  a  police  coart  under  a  warrant  charging  the  defend- 
ant with  disorderly  oondact  nnder  a  manicipal  ordinance  is  a  bar  to  this 
prosecution  for  assanlt  and  battery  based  apon  the  same  act,  the  act  com-^ 
plained  of  as  disorderly  conduct  bein{(  nothing  less  than  a  breach  of  the 
peace  and  the  warrant  having  been  issued  and  trial  had  in  good  faith,  and 
not  for  an  apparent  purpose  to  defeat  or  forestall  justice. 

vol.   18 — ID 
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Price  &  Vinson  for  appellant. 
W.  S.  Taylor  for  appellee. 
Appeal  from  Boyd  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

It  has  been  held  by  this  court  that  former  conviction  for  a  breach 
of  the  peace  is  a  bar  to  a  subsequent  prosecution  for  assault  and  bat- 
tery, based  upon  the  act  constituting  that  breach  of  the  peace.  (Com- 
monwealth V.  Foster,  3  Met.,  1;  Commonwealth  v.  Hawkins,  11 
Bush,  604;  Commonwealth  v.  Bright,  78  Ky.,  238.) 

It  was,  therefore,  error  on  trial  of  this  prosecution  to  exclude  from 
the  jury  evidence  showing  that  appellant  had  been  previously  ar- 
rested, tried  and  convictcS  before  the  police  court  of  Catlettsburg 
for  the  same  act  constitutinsr  the  assault  and  battery,  for  which  he 
was  indicted,  tried  and  convicted  in  the  case  before  us.  It  is  true 
his  trial  and  conviction  before  the  police  court  was  under  a  warrant 
charging  him  with  disorderly  conduct  under  a  municipal  ordinance, 
and  the  punishment  therefor  was  prescribed  by  such  ordinance;  still 
the  act  was  none  less  than  a  breach  of  the  peace,  althouerh  called 
disorderly  conduct;  and  as  the  warrant  was  issued  and  trial  was  had 
in  good  faith,  and  not  for  an  apparent  purpose  to  defeat  or  forestall 
justice,  we  do  not  see  why  the  conviction  should  not  be  held  a  bar 
to  the  present  prosecution. 

Wherefore,  the  judgment  is  reversed  for  a  new  trial  conforming 
with  this  opinion. 


Bagsdale  v.  Ezell  and  wife. 
(Filed  May  6,  1896.) 

Damages  for  criminal  assault — Instructions — In  this  ftction  by  husband  and 
-wife  to  recover  damages  for  an  alleged  criminal  assaolt  by  defendant  upon 
the  wife,  only  one  witness  being  introduced  npou  each  side,  it  was  error 
after  instructing  the  jury  that  the  burden  of  proof  was  on  the  plaintiff  to 
tell  them  that  "t.his  does  not  necessarily  mean  that  the  plaintiff  must  have 
two  witnesses  to  the  wrongful  act,  but  that  the  case  in  all  its  facts  and  cir- 
cumstances given  in  evidence  must  preponderate  in  their  judgment  in  favor 
of  the  plaintiffs."  While  the  instruction  is  not  objectionable  as  an  abstract 
proposition,  it  is  misleading.  The  court  should  simply  have  told  the  jury 
that  if  they  believed  from  the  evidence  that  the  defendant  assaulted  the 
plaintiff,  as  charged  in  the  petition,  the  plaintiffs  are  entitled  to  recover  not 
only  the  actual  damage  sustained,  but  such  further  sum  by  way  of  exemplary 
damages  as  the  case  may  warrant,  not  exceeding  the  amount  claimed. 

2.  Instructions  —Thh  word  ** preponderance"  should  be  omitted  from  such 
instructions,  as  it  is  calculated  to  mislead. 

3.  Evidence— \X  appearing  that  a  short  time  after  the  alleged  assault  de- 
feudant  returned  to  the  house  of  plaintiffs  and  left  a  message  for  the  hus- 
band to  the  effect  that  a  certain  person  named  had  agreed  to  let  him  have 
the  tobacco  plants  he  desired,  it  was  not  competent  for  plaintiffs  to  prove 
that  the  person  named  had  no  tobacco  plants  to  spare. 

W.  G.  Bullitt,  C.  H.  Bush  and  Fenton  Sims  for  appellant. 
J.  E.  Kelly  for  appellees. 
Appeal  from  Trigj?  Circuit  Court. 
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•Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  case  was  appealed  oris^inally  to  the  Superior  Court,  and  the 
judgment  below  reversed  because  of  an  erroneous  instruction. 

On  the  return  of  the  case  the  identical  instruction  was  jjiven  and 
the  plain  mandate  of  the  Superior  Court  disregarded.  The  action  is 
for  an  allegred  criminal  assault  made  on  the  plaintiff,  a  married 
"woman,  her  husband  being  also  a  party  to  the  action.  The  assault 
is  proven  by  the  testimony  of  the  plaintiff  (the  wife),  and  disproven 
by  that  of  the  defendant.  Facts  and  circumstances  are  detailed  by 
-each  witness  in  support  of  their  testimony,  all  of  which  went  to  the 
jury  and  were  doubtless  considered. 

The  court  below,  as  there  was  but  one  vvitnes«<  establishing:  the 
assault,  took  occasion  to  say  to  the  jury  that  no  greater  amount  of 
testimony  than  that  of  one  witness  was  necessary  to  make  out  the 
plaintiff's  cause  of  action,  and  this,  as  the  Superior  Court  held,  was 
calculated  to  impress  the  jury  with  the  l»elief  that,  in  the  opinion  of 
the  trial  judge,  the  case  had  been  made  out  for  the  plaintiff  and  a 
recovery  must  follow.  The  court  on  the  first  trial,  in  telling  the  jury 
the  burden  of  proof  was  on  the  plaintiffs,  said  that  *'this  does  not 
necessarily  mean  the  plaintiff  must  have  two  witnesses  to  the  wrong- 
ful act,  but  that  the  case  in  all  its  facts  and  circumstances  given  in 
evidence  must  preponderate  in  their  judgment  in  favor  of  the  plain- 
tiflfe." 

On  the  return  of  the  cause  on  the  second  trial  this  identical  instruc- 
tion was  given  without  any  qualification  or  explanation.  As  an  ab- 
stract proposition  the  instruction  is  not  open  to  objection,  but  where 
a  trial  court  undertakes  to  place  the  right  of  recovery  upon  the  pre- 
ponderance of  testimony  in  favor  of  the  plaintiffs  or  those  holding 
the  affirmative  of  the  issue,  it  often  t)ecomes  necessary  to  explain 
what  is  meant  by  the  preponderance  of  proof,  and  in  doing  so  a  jury 
is  often  misled  by  the  trial  court.  On  an  issue  of  fact  the  party  hold- 
ing the  affirmative  or  making  the  charge  must  make  out  his  case, 
and  when  testimony  is  introduced  on  both  sides  as  in  this  case  the 
Jury  should  be  told:  **If  they  believe  from  the  evidence  the  defend- 
ant, Kas^ale,  assaulted  the  plaintiff  as  charged  in  the  petition  the 
plaintifl^  are  entitled  to  recover  not  only  the  actual  damage  sus- 
tained, but  such  further  sum  by  way  of  exemplary  damages  as  the 
case  may  warrant,  not  exceeding  the  amount  claimed." 

If  it  required  only  one  witness  to  make  out  plaintiff's  case  it  re- 
quired only  one  witness  to  make  out  the  defense,  and,  therefore,  the 
jury  should  be  left  to  determine  from  the  evidence  in  connection 
with  the  facts  and  circumstances  detailed  by  each  which  of  the  two 
is  to  be  believed.  Facts  and  circumstances  in  support  of  the  main 
issue  when  proper  go  to  the  jury  as  evidence,  and  it  is  unnecessary 
for  the  court,  after  the  admission  of  these  facts,  to  call  the  attention 
of  the  jury  to  them  by  saying  they  must  be  considered  or  they  may 
decide  for  the  plaintiff,  although  he  has  but  two  witnesses  to  the 
main  transaction  and  the  defendant  has  three  or  more.  The  man- 
ner of  the  witness,  the  circumstances  detailed  by  him  may  lead  the 
jury  to  believe  that  he  is  mistaken  or  that  no  credence  is  to  be  given 
his  statements.  At  least  it  is  for  the  Jury  to  determine  from  the  evi- 
dence whether  or  not  the  plaintiff  is  entitled  to  recover,  or  has  the 
•defendant  by  his  testimony  shown  that  no  cause  of  action  exists. 
The  word  preponderance  should  be  omitted  from  such  instructions, 
as  it  is  only  calculated  to  embarrass  the  jury  when  considering  the 
issue. 

There  is  another  serious  error  commited  by  the  court  below  in  the 
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admission  of  testimony.  On  the  same  day  and  in  a  short  time  after 
the  alleged  assault  it  is  shown  the  defendant  returned  to  the  home 
of  the  plaintiffs  in  company  with  his  hrother,  and  told  Ihe  family  to 
say  to  the  husband  of  the  plaintiff  that  he  had  seen  a  man  by  the 
name  of  Cooper,  who  had  agreed  to  let  him  (the  husband)  have  to- 
bacco plants.  It  seems  the  husband  was  a  tenant  of  the  sister  of  the 
defendant,  and  was  scarce  of  tobacco  plants. 

In  order  to  show  that  the  return  to  the  house  by  defendant  was  for 
some  other  purpose,  or  with  a  view  of  con  trad  ictinj?  Cooper,  the 
court  permitted  the  introduction  of  two  witnesses  over  the  objection 
of  defendant  to  state  that  one  Henry  Dawson,  who  lived  on  Cooper's 
farm,  told  them  that  Cooper  had  no  tobacco  plants  to  spare.  That 
this  testimony  should  have  been  rejected  is  too  manifest  to  discuss. 

Reversed  and  remanded  for  a  new  trial,  and  proceedings  consistent 
with  this  opinion. 

The  court  delivered  the  following  response  to  a  petition  for  re- 
hearing May  27,  1896: 

If  as  contended  the  instructions  were  not  excepted  to,  and  this 
seems  to  be  the  case,  still  there  is  left  the  objection  to  the  incompe- 
tent testimony  that  must  necessitate  a  reversal. 

Petition  overruled. 


Traders  Deposit  Bank  v.  Hoffman,  &c. 

(Fifed  May  7,  1896.) 

1.  Prefcvcncf  of  creditors-— V^\\^xq  it  IB  Boaght  to  hnve  an  act  of  preference 
committed  by  an  inpolvent  debtor  declared  to  operate  as  an  apsi^^nment 
nnder  the  statute,  both  the  debtor  and  the  preferred  creditor  are  necessary 
parties  to  the  action. 

2.  Commencement  of  action — Warniti^  order — It  is  not  suffioient  that  the  pe- 
tition in  snch  an  notion  be  filed  within  9\x  months  after  the  act  complained 
of.  The  action  most  be  commenced  within  that  time,  as  required  under  sec- 
tion  39  of  the  Civil  Code,  and  it  is  not  commenced  until  a  summons  is  issued 
or  a  warning  order  is  made;  nor  is  it  commenced  by  the  issnins^  of  a  sum- 
mons against  a  defendant  who  is  known  by  the  plaintiff  to  be  a  nonresident, 
a  warning;  order  being  the  process  provided  for  brin^^in^  nonresidents  be> 
fore  the  court. 

Although  this  action  was  commenced  as  to  the  debtor  within  six  months^ 
yet  as  no  warning  order  was  taken  within   that  time  against   the  preferred 
creditor,  who  was  known  to  be  a  nonresident,  the   action  was  properly  dis^ 
missed.     The  issuing  of  summons  against  the  nonresident  defendant  within, 
six  months  was  not  snfiQcient. 

O'Rear  <fe  Bigstaff  for  appellant. 

J.  J.  Cornelison  and  Collins  <fc  Fenley  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  hy  Judge  Paynter. 

The  petition  M'as  filed  on  the  18th  day  of  July,  1891,  against  G. 
W.  Goodpaster  and  Chas.  L.  Gray,  and  H.  H.  Hofi'man  seeking 
to  have  the  property  of  Goodpaster  and  Gray,  who  were  partners- 
under  the  firm  name  of  G.  W.  Goodpaster  <fe  Co.  subjected  to  9ipro 
rata  distribution  among  their  creditors,  includintr  the  plaintiff.  As^ 
a  ground  therefor  it  is  alleged  that  Goodpaster  and  Gray,  in  contem- 
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plation  of  insolvency  and  with  a  design  to  prefer  Hoffman  to  the 
exclusion  of  the  plaintiff  and  their  other  creditors,  procured  Hoff- 
man to  institute  a  suit  on  the  16th  of  March,  1891,  in  the  United 
States  Circuit  Court  agrainst  them,  to  sue  out  an  attachment  therein 
against  them  and  to  levy  it  on  their  property;  and  that  hy  another 
consent  suffered  a  judgment  against  them  and  a  sale  of  all  their  prop- 
erty in  satisfaction  of  Hoffman's  debt. 

A  summons  was  issued  to  Montgomery  county  against  Good  paster 
and  Gray  and  executed  on  them. 

We  will  assume  that  a  summons  was  issued,  when  the  petition  was 
filed,  to  Kenton  county  against  Hoffman,  and  from  time  to  time 
thereafter  until  the  warning  order  was  made  against  Hoffman  April 
il,  1893.  It  appears  that  Hoffman  during  this  time  was  a  nonresi- 
dent of  the  State,  and  known  to  he  such  by  the  plaintiff. 

Section  3,  article  2,  chapter  44,  General  Statutes,  is  as  follows: 
**Any  number  of  persons  interested  may  unite  in  the  petition,  but  it 
shall  not  be  necessary  to  make  any  persons  defendants  except  the 
debtor  and  transferer,  and  the  action  and  proceedings  as  to  the  mode 
of  proving  claims  and  otherwise  shall  be  conducted  as  actions  and 
proceedings  for  the  settlement  of  the  estate  of  deceased  persons 
are  now  required  to  be  conducted,  as  far  as  the  same  are  applica- 
ble." 

It  is  necessary  that  the  debtor  and  the  transferer  shall  be  made 
parties  to  the  action  which  seeks  to  have  the  debtor^s  estate  as- 
f5ifi:ned  and  distributed.  (Savings  Bank  v.  McAllister,  83  Ky., 
lol.) 

The  transfer,  which  inures  to  the  benefit  of  creditors  generally,  is 
subject  to  the  control  of  a  court  of  equity  upon  the  petition  of  any 
person  interested,  filed  within  six  months  after  the  act  which  oper- 
ates as  the  transfer.  It  is  not  sufficient  that  the  petition  be  tiled 
within  the  six  months,  but  the  action  must  be  commenced  as 
required  under  section  39,  Civil  Code.  (Cecil  v.  Howard,  10  Bush, 
97.) 

It  it  not  commenced  until  a  summons  is  issued  or  a  warning  order 
made  thereon. 

In  Hoffman  v.  Brungo,  <!tc.,  83  Ky.,  404,  it  was  urged  that  the 
action  was  not  commenced  in  the  meaning  of  the  statute  because 
no  summons  was  issued  airainst  the  nonresident,  Hoffman.  A  warn- 
ing order  had  been  made  in  proper  time. 

The  court  held  that  it  was  not  necesvSary  to  have  had  issued  a  sum- 
mons asrainst  Hoffman,  and  said;  **The  only  summons  known  to  the 
Jaw  by  which  he  could  have  been  brought  before  the  court,  where 
no  actual  service  could  be  had,  was  adopted — that  is,  a  warning 
order." 

The  court  did  not  decide  the  question  involved  in  this  case  as  to 
whether  a  summons  issued  on  the  petition  against  the  nonrasident 
within  six  months  from  the  act  in  contemplation  of  insolvency,  etc., 
would  have  been  sufficient  to  constitute  a  fis  pendens.  Had  the  plain- 
tiff relied  upon  the  summons  in  this  case  to  bring  Hoffman  before 
the  court,  and  it  could  never  have  been  executed  on  Hoffman,  then 
however  much  property  Goodpaster  <fe  Co.  may  have  had,  other 
than  that  which  Hoffman  received  by  the  judgment,  the  court  was 
powerless  to  pass  upon  the  question  as  to  the  effect  of  the  acts,  which 
it  is  claimed  operated  as  a  transfer  of  their  property  for  the  benefit 
K)f  all  their  creditors,  because  the  transferee  was  not  before  the 
<!ourt. 

The  question  to  be  determined  by  the  action  was  as  to  the  effect 
of  the  acts  of  Goodpaster  &  Co.,  of  which  complaint  was  made. 
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When  the  court  decided  that  the  acts  of  Goodpaster  &  Co.  consti- 
tuted a  transfer  of  their  projjerty  for  the  benefit  of  all  their  creditors 
then  Hoffman's  liability  for  the  property,  the  proceeds  of  which  he 
received,  was  determined.  He  was  interested  in  the  trust  estate^ 
and  the  disposition  of  it,  as  well  as  the  personal  liability.  He  had 
such  an  interest  in  the  estate  and  proceedings  as  enabled  the  plain- 
tiff to  bring  him  before  the  court  by  warning  order. 

The  Code  gave  the  plaintiff  the  means  by  which  the  nonresident,, 
Hoffman,  could  be  brought  before  the  court  in  its  action.  The  one 
that  was  intended  to  enable  a  party  4o  proceed  against  a  nonresi- 
dent. In  fact  it  was  the  only  sunmions  known  to  the  law  by  which 
he  could  be  brought  before  the  court  when  actual  service  could  not  be 
had.  From  the  nature  of  the  proceeding  the  questions  should  be 
speedily  determined. 

Where  the  plaintiff  chose  to  have  a  summons  issued  against  one 
known  to  it  to  be  a  nonresident  it  did  so  at  its  peril.  When  it  failed 
to  avail  itself  of  the  process  whicli  was  intended  to  bring  the  non- 
resident before  the  court  its  suit  was  not  commenced  in  time  to  have 
determined  the  question  as  to  the  effect  of  the  act  of  which  it  com- 
plained. This  conclusion  renders  it  unnecessary  to  discuss  the  ques- 
tion «s  to  whether  the  Judgment  in  the  United  States  Circuit  Court 
would  have  been  a  bar  to  this  action. 

The  judgment  dismissing  the  petition  is  affirmed. 


Bannon  v.  Hawkins,  &c. 

(Filed  May  8,  1896— iNo^  to  be  report e(L) 

1.  Settlement  of  partnership — Necessity  for  reply — In  this  action  for  an  ac- 
counting between  partners,  in  which  the  plaintiff  alle{;ea  in  hia  petition  that 
defendant  waa  to  keep  the  acconnta  and  has  refnaed  to  permit  plaintiff  10 
examine  the  booka  or  to  make  a  settlement  with  him,  an  answer  Rettiiif;  np 
the  condition  of  the  partnership  and  the  liability  of  the  one  to  the  other  in 
the  conduct  of  the  partnerahip  bn.^ineKg  required  no  reply. 

2.  Entries  on  partnership  hooks — May  be  corrected — While  the  entries  in  part- 
nership books  are /r/wa/rf<r/>  correct,  yet  when  an  error  is  shown  to  have 
been  committed  it  should  be  corrected,  and  the  error  may  be  established  by 
other  books  connected  with  the  partnership. 

8.  Judgment  not  disturbed — This  court,  in   the  absence  of  the  firm  books, 
will  not  disturb  the  judgment  of  the  chancellor  based  upon  the  report  of  a 
commissioner  stating  in  detail  the  partnership  transaction,  neither  the  set-^ 
tlement  nor  the  proof  on  which  it  ia  based  showing  any  error. 

Lane  <&  Burnett  for  appellant. 

O'Neal,  Phelps  <fe  Pryor  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  action  is  for  an  accounting  between  partners,  and  that  a  set- 
tlement be  made  between  them,  with  the  averment  that  the  appel- 
lant was  to  keep  the  accounts  and  has  refused  to  permit  plaintifib  to- 
examine  the  books  or  to  make  a  settlement  with  them.  The  answer 
setting  up  the  condition  of  the  partnership  and  the  liability  of  the- 
one  to  the  other  in  the  conduct  of  the  partnership  business  required 
no  reply,  and  the  case  having  gone  to  the  commissioner  we  perceive- 
no  error  in  the  adjustment  of  the  accounts  between  them. 
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It  is  true  the  books  of  a  firm  or  the  entries  are  prima  facie  correct; 
but  when  an  error  is  committed,  either  on  the  debit  or  credit  side, 
the  entry,  if  improper,  can  be  corrected,  or  if  an  omission  to  malce 
entries  is  shown  the  error  should  be  corrected,  and  the  error  may  be 
established  by  other  books  connected  with  the  partnership,  as  was 
done  in  this  case. 

There  is  a  complete  statement  in  detail  of  the  partnership  trans- 
actions b^*  the  commissioner,  to  whom  thecase  was  referred,  and  this 
being  sustained  by  the  chancellor  must  be  sustained  by  this  court 
in  the  absence  of  the  books  of  the  firm,  and  when  neither  the  set- 
tlement nor  the  proof  on  which  it  is  based  shows  any  error. 

The  claim  made  that  there  is  no  change  against  the  appellees  for 
the  $15  they  were  entitled  to  each  week  is  unfounded,  as  we  under- 
stand they  were  charf:ed  with  that  sum,  $7.50  each,  and  the  defend- 
ant allowed  the  same  sum,  as  agreed  upon  by  the  written  contract 
between  them,  and  the  only  correction  made  by  the  commissioner 
was  in  refusing  to  allow  the  defendant  this  weekly  sum  after  the 
work  terminated. 

We  find  no  exception  to  the  report  for  the  failure  to  charge  the 
plaintiffs  with  the  sums  received  by  them,  viz,  $15  per  week,  under 
the  contract,  nor  do  we  find  where  the  appellant  has  been  charged 
with  what  he  was  entitled  to  under  the  contract,  $7. oi)  per  week,  and 
must,  therefore,  assume  that  these  sums  were  prop'r^rly  entered  on 
the  book  as  charges  against  the  parties,  resulting  in  the  profits  as  re- 
ported by  the  commissioner. 

Judgment  afiirmed. 


Oil  City-  Land  &  Improvement  Co.  v.  Porter. 

{Filed  Mat/  9,  1896.) 

Corporations — Suhscriptious  to  stock — Subscriber  presumed  to  kno'io  provisions  of 
charter — Concealment  oj  facts — A  (subscriber  for  Ahares  in  a  corporation  mast, 
ttt  hift  peril,  inform  hiint^elf  with  regard  to  the  provisions  of  its  charter  or  of 
its  articles  of  incorporation.     Thererefore,  where  at  the  time  a  subhcriber 
execnted  his  notes  for  the  amoant  of  his  subscription  the  company  had  been 
regolarly  incorporated,  he  was  chargeable  with  notice  of  a  provision  in  the 
articles  of  incorporation  authorizing  the  company  *'to  subscribe  for  stock 
in  other  companies  or  corporations,"  and  can  not  escape  liability  npon  the 
groand  that  at  the  time  he  verbally  a^^reed,  prior  to  the  incorporation  of  the 
company,  to  make  the  sobscription,  the  fact  was  concealed  from  him  that  it 
was  contemplated  that  the  proposed  corporation  should  subscribe  for  1,000 
shares  of  the  stock  of  another  corporation,  which  subscription  was   after- 
ward made,  there  being  nothing  to  show  that  the  person  who  solicited  hia 
BQbBcription  was  then  the  agent  of  any  of  the  promoters  of  the  oorporatioDy 
or  that  any  of  the  promoters  or  other  subscribers  knew  that  any  conceal- 
ment had  been  made.     And  the  fact  that  bis  name  was,  without  his  knowU 
edge  or  authority,  signed  to  a  subscription  paper  setting  out  the  fact  that 
the   proposed   corporation  was  to  take  the  1,(.00  shares  of   the  stock  of 
aootber  oorporation  does  not  affect  the  question  of  his  liability,  which  ex- 
ists by  reason  of  the  execution  of  the  notes,  whereby  he  actually  sabscribed 
for  the  stock  he  had  prior  to  that  time  verbally  agreed  to  take. 

Stune  d  Sudduth  for  appellant. 

Lewis  McQuown  and  E.  \V.  Hines  for  appellee. 

Appeal  from  Barren  Circuit  Court. 


IS2  OIL   CITY    LAND   &   IMPROVEMENT   CO.    V.    PORTER. 

Opinion  of  the  court  by  Jud^e  Landes. 

The  appeal  in  this  case  was  certified  to  this  court  by  the  Superior 
Court,  which  court  had  reversed  a  judgment  rendered  by  the  Barren 
Circuit  Court  in  an  action  in  whicli  the  appellant  company  was 
plaintiff  against  the  appellee  upon  two  promissory  notes  executed 
by  the  appellee  for  stock  in  the  appellant  company,  for  which  he 
had  subscribed  or  agreed  to  take.  The  company  was  incorporated 
and  organized  in  November,  1889,  under  chapter  56  of  the  General 
Statutes,  and  the  articles  of  incorporation  were  recorded  in  the  office 
of  the  clerk  of  the  county  court  of  Jefferson  county. 

The  general  nature  of  the  business  of  the  corporation,  as  provided 
in  the  articles,  was  to  buy,  lease,  sell  and  improve  lands,  and  to  ac- 
quire timt)er,  mineral,  oil  and  natural  gas  privileges.  Besides,  by 
one  of  the  provisions  of  the  articles,  the  company  was  authorized  to 
subscribe  for  stock  in  other  companies  or  corporatiofis .  By  a  pros- 
pectus or  * 'subscription  list,*'  bearinsr  date  the  IGth  day  of  October, 
1889,  many  of  the  promoters  and  proposed  stockholders  of  the  com- 
pany then  in  contemplation  pledged  themselves  respectively  to  take 
certain  amounts  of  the  capital  stock,  which  was  to  be  fixed  at  $100,- 
000,  in  shares  of  a  par  value  of  $100  per  share,  but  which  the  sub- 
scribers were  to  take  «nd  pay  for  at  the  rate  of  $25  per  share.  This 
paper  contained  the  following  paragraph:  "It  is  proposed  to  organ- 
ize a  town  company,  purchase  these  lands  and  build  a  town.  The 
Kentucky  Southern  Oil  and  Gas  Co.  have  agreed  to  locate,  within 
ninety  days,  a  large  refinery  on  the  property,  this  company  agreeing 
to  donate  ten  acres  for  this  purpose,  besides  subscribing  for  one 
thousand  shares  of  the  said  Kentuckif  Southern  Oil  and  Gas  Co.  at 
$5  per  share^  to  be  paid  upon  completion  of  said  refinerify 

The  lands  which  it  was  proposed  to  purchase  for  the  contemplated 
town  site  were  situated  in  Barren  county,  on  the  railroad  between 
Glasgow  Junction  and  the  city  of  Glasgow.  The  lands  were  even- 
tually purchased  and  laid  off  into  lots,  the  oil  refinery  built  on  the 
land  donated  for  the  purprwe,  and  one  thousand  shares  of  the  Ken- 
tucky Southern  Oil  and  Gas.  Co.  taken  by  the  appellant  company, 
and  paid  for  at  $5  per  share,  with  the  money  received  from  the 
subscribers  to  the  capital  stock  of  the  appellant  company. 

About  the  10th  of  October,  1889,  three  days  after  the  date  of  the 
"subscription  list"  above  referred  to,  appellee,  through  the  solicita- 
tion of  Judge  Ritter,  then  of  Barren  county,  and  one  of  the  promoters 
of  the  organization  of  the  appellant  company,  and  a  subscriber  to  said 
preliminary  or  subscription  paper,  agreed  to  take  forty  shares  of  the 
stock  of  the  proposed  company,  which  was  communicated  to  one  of 
the  promoters  in  Louisville  by  Ritter  by  a  letter  written  by  him, 
and  the  name  of  the  appellee  was  signed  to  the  paper  by  the  person 
to  whom  the  letter  of  Ritter  was  addressed,  thus  apparently  pledg- 
ing the  appellee  in  writing,  in  advance  of  the  actual  incorporation 
and  organization  of  the  company,  to  take  and  pay  for  forty  shares  of 
the  stock  of  the  company  at  $5  per  share. 

The  proof  does  not  show  that  the  appellee  authorized,  either  ver- 
bally or  in  writing,  the  signing  of  his  name  to  this  paper,  and  there 
is  nothing  in  the  record  to  show  that  he  even  knew  that  it  was  ex- 
pected that  he  would  sign  the  paper.  But  it  satisfactorily  ap[>ears 
from  the  evidence  that  he  recognized  that  he  was  pledged  to  take 
forty  shares  of  the  stock  of  the  company  on  the  terms  named,  for 
when  it  was  ne<'essary  that  there  should  be  a  meeting  of  those  who 
were  pledged  to  take  the  stock  for  the  purpose  of  organizing  the 
company,  which  meeting  was  called  for  and  held  on  the  4th  day  of 
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November,  1889,  he  verbally  authorized  Bitter,  who  attended  the 
meeting  at  Louisville, to  represent  him  and  vote  his  stock,  for  which 
he  was  pledged,  in  the  organization  of  the  company  under  the  ar- 
ticles of  incorporation,  which  it  seems  were  formulated  and  recorded 
on  the  2d  day  of  November.  And  afterwards,  in  the  month  of  Jan- 
uary, 1890,  he  executed  his  three  notes  to  the  organized  company 
for  $363.83:1  each,  covering  the  amount  of  stock  which  he  had  ver- 
bally agreed  to  take,  one  of  which  notes  he  subsequently  paid  off. 
Failing  to  pay  the  other  two  notes  after  they  fell  due,  the  company 
'Commenced  action  on  both  of  them  in  the  Barren  Circuit  Court  on 
the  18th  day  of  September,  1891. 

Defense  was  made  to  the  action  on  the  alleged  ground  that  he  was 
not  aware,  when  he  told  Hitter  that  he  would  take  forty  shares  of 
the  stock  of  the  company,  that  it  was  proposed  to  subscribe  for  the 
one  thousand  shares  of  the  stock  of  the  Kentucky  Southern  Oil  and 
<jras  Co..  which  fact  he  averred  was  fraudulently  concealed  from  him 
by  Ritter,  and  he  alleged  that  the  expenditure  of  $5,0()0  of  the  cash 
of  the  appellant  company  for  the  stock  of  said  Oil  and  Gas  (.o.  was 
made  without  his  knowledge  or  consent,  and  was  unlawful  and 
without  authority,  and  was  a  misappropriation  of  the  assets  of  the 
appellant  company  to  the  extent  of  $5,0()0.  It  was  also  alleged  that 
the  Kentucky  Southern  Oil  and  Gas  Co.  had  become  insolvent, 
which  was  true,  and  that  the  appellant  company  was  also  insolvent, 
which  latter  insolvency  was  brought  ahout  principally  by  the  al- 
leged unauthorized  expenditure  of  the  $5,000  aforesaid,  while  it  was 
claimed  in  behalf  of  the  ap!)el]ant  company  that  it  was  necessary 
that  it  should  recover  the  money  due  on  the  notes  of  appellee  in 
order  that  the  ccunpany  might  be  al)le  to  pay  its  debts.  The  case 
having  been  transferred  to  etjuity,  the  appellee  sought  to  have  a  re- 
ceiver appointed,  and,  having  made  his  answer  a  cross  petition 
against  the  directors  of  the  company,  he  prayed  that  they  might  be 
compelled  to  account  for  the  said  $5,0(M),  that  the  aifairs  of  the  com- 
pany might  be  settled  up,  and  the  company  restrained  from  collect- 
ing the  notes  sued  on. 

The  allegations  of  fraudulent  concealment  and  of  unlawful  and 
unauthorized  expenditure  of  the  money  of  the  apoellant  company 
were  denied  both  by  the  company  and  the  deiendants  in  the  cross 
]^tition.  These  were  the  principal  matters. in  issue,  and  there  was 
much  testimony  taken,  especially  on  the  ehar^re  <if  fraud.  But  while 
the  testimony  was  conflicting  the  court  below  found  on  the  issues 
made  in  lavor  of  the  appellee,  and  by  its  judgment  cancelled  the  ap- 
pellee's subscription  to  the  capital  stock  of  the  appellant  company, 
«nd  dismissed  the  petition  of  the  plaintiff  and  the  cross  petition 
against  the  directors,  but  gave  a  judgment  over  against  the  appel- 
lant company  for  the  amount  paid  by  the  appellee  on  jthe  note  paid 
by  him  for  the  one-third  of  his  subscription. 

Conceding  that  the  appellee  never  saw  the  subscription  paper  to 
which  his  name  was  si^rned  as  above  stated  before  he  was  sued  on 
the  notes,  and  that  Ritter  did  not  tell  him  that  it  was  the  purp<«e  of 
the  company  when  orj>anized  to  subscribe  for  one  thousand  shares 
of  the  Kentucky  Southern  Oil  and  Gas  Co.,  and  that  he  even  inten- 
tionally concealed  that  purpose  from  him,  still  it  would  not  follow 
that  the  appellee  was  entitled  to  have  the  notes  he  executed  for  the 
stock  he  agreed  to  take,  or  his  subscription  for  the  stock,  which  was 
made  binding  on  him  when  heexe<!uted  the  notes,  if  not  before,  can- 
celled, or  to  have  the  money  he  paifi  on  the  first  note  repaid  to  him 
by  the  company.  There  is  not  the  slightest  evidence  in  the  record 
that  Ritter  was  the  agent  of  any  of  the  promoters  of  the  proposed 
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corporation  at  the  time  he  solicited  the  appellee's  subseription,  or 
that  any  of  the  other  promoters  or  subscribers  knew  that  any  con- 
cealment had  been  made,  if  indeed  it  was  purposely  made  by  Rit- 
ter,  of  the  fact  complained  of  by  the  appellee.  He  was  not  legally 
bound  on  the  subscription  paper,  because  it  does  not  appear  that  any- 
one had  authority  from  him  to  Mern  his  name  to  it,  and  if  he  had 
been  thus  bound  it  would  have  been  only  by  reason  of  the  fact  that 
it  was  a  mutual  undertaking  on  the  part  of  all  of  the  subscribers.. 
But  when  the  company  was  reprularly  incorporated  and  its  organiza- 
tion completed  there  was  a  different  condition  of  affairs.  It  was  not 
until  nearly  two  months  after  this  that  the  appellee  did  actually  sub- 
scribe f<»r  the  stock  which  he  had  previously  agreed  to  lake,  and  thus 
became  legally  bound  to  the  body  corporate  for  his  subscription. 
There  is  no  evident'e  that  the  company  or  any  of  its  officers  or  agents 
deceived  him,  or  induced  him  by  any  fraudulent  means  to  execute 
his  notes  for  the  price  of  the  stock,  of  to  pay  for  any  part  of  it.  It 
must  be  presumed  that  at  the  time  he  executed  the  notes  and  paid 
one  of  them  he  knew  the  provisions  of  the  charter  or  articles  of  in- 
corporation of  the  company  under  which  his  subscription  was  made 
and  of  which  he  thus  became  a  member.  (Wight  v.  Shelbv  R.  R. 
Co.,  16  B.  Monroe,  4;  Parks  v.  R.  R.  Co.,  23  Ind.,  r»T2;  Jenkins  v. 
Prewitt,  7  Blackford,  829;  Walker  v.  R.  R.  C<).,  34  Miss.,  255;  Elli- 
son v.  M(»bile  A-  Ohio  R.  R.  Co.,  36  Miss.,  572.) 

He  nmst,  therefore,  be  charged  with  knowledge  that  the  articles 
of  incorporation  contained  the  provision  which  has  been  referred  to, 
and  which  authorized  the  purchase  or  subscription  for  stock  in  other 
corporations.  And  we  hold  that  this  applies  as  well  to  charters  formed 
under  the  general  law  authorizing  the  organization  of  corporation* 
as  to  those  enacted  directly  by  the  Legislature.  The  rule  on  thi& 
subject  is  well  state<l  in  the  opinion  of  the  Superior  Court  in  the  fol- 
lowing language:  '*It  is  a  general  rule  that  when  a  person  is  induced 
to  become  a  stockholder  of  one  of  these  ussociations  by  false  repre- 
sentations fraudulently  made  by  an  agent  thereof  or  by  the  fraudu- 
lent concealment  of  any  material  tacts  touching  the  condition  of  the 
company  the  contract  is  voidable  at  thp  option  of  the  subscriber,  and 
may  be  annulled  by  him.  Such  fraudulent  representations  or  con- 
cealments, however,  must  be  concerning  facts  not  within  the  knowl- 
ed{£e  of  the  suhscriber.  Where  they  touch  the  powers  of  a  ci^rpora- 
tion  under  its  charter  they  are  matters  of  law  and  will  not  vitiate 
the  subscription.  Where  a  party  makes  a  contract  he  must  at  hia 
peril  inform  himself  of  the  legal  consequences  of  his  undertaking. 
So  a  subscriber  for  shares  in  a  corporation  must  at  his  peril  inform 
himself  with  regard  to  the  provisions  of  its  charter  or  of  its  articlek 
of  incorporation.*' 

The  appellee  has  failed  to  show  a  state  of  fact  that  would  author- 
ize the  court  to  decree  the  cancellation  of  his  contract  of  subscription 
tor  the  stock  of  the  appellant  company. 

The  judgment  of  the  lower  court  cancelling  his  subscription,  dis- 
missing the  petition  and  recovering  against  the  appellant  in  favor  of 
appellee  the  amount  of  the  note  paid  by  him  for  one-third  of  hi* 
said  subscription  is,  therefore,  reversed  and  cause  remanded,  with 
directions  to  render  a  judgment  against  the  appellee  for  the  amount 
due  on  .the  two  notes  suecl  on.  And  if  further  proceedings  are  nec- 
essary to  settle  the  aflairs  of  the  appellant  company  they  may  be 
had,  but  to  be  consistent  with  this  opinion. 
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Daisy  Realty  Co.  v.  Brown. 
{Filed  May  9,  1896— iVb^  to  he  reported.) 

1.  Breach  oj  covenant — Dedication  of  street — Pleading — In  this  action  to  re' 
cover  dama^^es  for  breach  of  a  covenant  in  a  deed  that  the  grantor  *'i3  law- 
fnlly  seized  in  fee  simple  of  the  property  conveyed,*'  that  be  "has  good  right 
and  foil  p<»wer  to  convey,'*  and  that  the  "property  is  free  from  all  inonm> 
branees,'*  it  being  alleged  in  the  petition  that  a  part  of  the  parcel  of  ground 
conveyed  had  been  dedicated  afl  a  atreet  by  the  recording  of  a  plat,  designat- 
ing it  as  snch,  a  denial  in  the  answer  of  knowledge  or  information  snfiicient 
to  form  a  belief  as  to  the  making  of  the  plat  and  the  recording  of  the  same 
is  not  good,  as  the  plat  being  a  matter  of  public  record  is  presumptively 
within  defendant's  knowledge;  and  there  being  no  sufficient  denial  of  the 
acts  constituting  a  dedication,  a  denial  that  there  was  a  dedication  is  but  a 
conclusion  of  the  pleader,  and,  therefore,  not  good. 

2.  PUadin^ — A  pleading  is  to  be  construed  most  strongly  against  the 
pleader,  therefore,  when  there  is  an  allegation  of  want  of  knowledge  or  in- 
formation sufficient  to  fo^m  a  belief  as  to  certain  facte,  followed  by  a  denial 
of  those  facts,  it  must  be  concluded  that  the  denial  was  based  upon  the  al- 
leged want  of  knowledge  or  information,  and  if  the  fscts  are  such  that  they 
are  presumed  to  be  within  the  knowledge  of  the  pleader  the  denial  is  not 
good. 

3.  Dedication  of  itreet—W,  is  immaterial  in  this  case  whether  or  not  the  city 
accepted  the  dedication  of  the  street,  for  as  the  defendant's  grantor  and 
others  who  joined  in  making  and  recording  the  plat  made  conveyances  to 
various  persons  based  upon  the  plat,  those  grantees  acquired  an  interest  in 
the  streets,  and  they  could  not,  therefore,  be  appropriated  to  private  uses. 
Therefore,  the  defendant's  covenant  of  seisin  was  broken. 

O'Neal  &  Pryor  for  appellanf. 

N^.  G.  Rogers  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Paynter, 

In  a  deed  from  the  Daisy  Rpalty  Co.  to  Brown,  purporting  to  con- 
vey a  certain  parcel  of  ground  in  Louisville,  in  addition  to  a  cove- 
nant of  general  warranty,  there  appears  the  following  language, 
to  wit:  **And  the  said  first  party  further  covenants  with  the  said 
second  party,  his  heirs  and  assigns,  that  it  is- lawfully  seized,  in  fee 
simple,  of  the  property  herein  conveyed;  that  it  has  good  right  and 
full  power  to  convey  the  same;  that  the  said  property  is  free  from 
all  incumbrances.'' 

This  action  is  to  recover  damages  for  the  alleged  breach  of  the 
covenants  of  warranty  in  the  deed  in  this,  that  the  ground  which  the 
deed  attempts  to  convey  is  part  of  Twenty-first  street  in  the  city  of 
Louisville,  and  was  so  at  the  time  this  deed  was  made. 

The  petition  alleges  that  B.  H.  Bristow  owned  8  acres,  of  which 
the  ^ound  described  in  the  deed  is  a  part;  that  others  owned  land 
adjoining;  that  in  1875  some  of  them,  together  with  Bristow,  caused 
to  be  prepared  a  plat  dividing  the  land  off  into  lots,  by  streets  and 
alleys,  and  in  proper  numbers;  t^atthe  plat  was  signed  by  the  par- 
ties, acknowledged  and  recorded;  that  Twenty-first  street,  from 
Dumesnil  south,  was  laid  out  as  a  public  street;  that  it  was  dedi- 
caUd  to  public  uses;  that  the  ground  which  was  attempted  to  be 
conveyed  to  Brown  was  the  eastern  half  of  Twenty-first  street,  from 
Dumesnil  street  south,  to  a  depth  as  named  in  the  deed. 

An  attested  copy  of  the  plat  is  made  part  of  the  petition. 
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Appellant  attempts  to  traverse  the  allegations  of  the  petition  as  to 
the  plattins:  of  the  land  and  a  record  of  same  and  as  to  the  allega- 
tion that  Bristow  was  its  jrrantor,  by  saying  it  has  no  knowledge  or 
information  sufficient  to  form  a  belief,  etc.  This  is  no  traverse  of 
these  allegations  of  the  petition.  The  plat  is  a  matter  of  public 
record  and  presumptively  within  its  knowledge.  (Barrett  v.  God- 
shaw,  12  Bush,  598.)  Certainly  it  was  presumed  to  know  whether  or 
not  Bristow  was  its  immediate  or  remote  grantor. 

While  the  answer  follows  these  allegations  of  want  of  information 
or  knowledge,  etc.,  with  denials  that  the  sireet  was  dedicated  to 
public  uses  or  that  the  city  of  Louisville  ever  accepted  the  dedica- 
tion or  became  entitled  to  the  use  thereof,  these  denials  are  insuffi- 
cient to  traverse  the  allegations  of  the  petition,  because  we  must 
conclude  that,  as  the  defendant  disclaimed  information  or  knowledge 
of  the  facts,  the  denials  were  therefore  made.  As  the  pleadings 
must  be  strongly  construed  against  the  pleader  it  is  proper  to  so 
interpret  the  pleading  as  we  have  in  this  case.  Besides,  where  there 
was  no  travei*se  of  the  facts  which,  if  true,  showed  a  dedication  of 
the  street,  a  mere  denial  that  there  was  a  aedication  of  it  to  public 
uses  would  be  insufficient  to  make  the  issue  as  to  whether  the  ground 
was  dedicated  to  public  uses.  It  would  be  a  conclusion  of  the 
pleader. 

It  is  alleged  in  the  petition,  and  not  denied,  that  Bristow  and  the 
others,  who  joined  in  making  and  recording  the  plat,  made  convey- 
ances 10  various  persons  of  lots  based  upon  the  plats,  and  relying  on 
Twenty-first  street,  from  Dumesnil  street  south,  as  being  a  public 
street. 

We  accept  this  as  being  true,  as  it  is  not  denied.  The  parties  to 
w^hom  such  conveyances  were  made  have  an  Interest  in  the  street, 
and  Bristow  and  his  vendees  are  estopped  from  denying  that  it  was 
dedicated  to  public  use.  Bristow  could  not,  after  such  conveyance, 
nor  his  vendees,  appropriate  the  street  to  private  uses;  therefore  it 
would  be  immaterial  whether  or  not  the  dty  accepted  the  dedica- 
tion. The  instant  the  deed  was  made  there  was  a  breach  of  the 
covenants  of  warranty  contained  in  the  deed,  and  the  plaintifl"  was 
entitled  to  maintain  the  action. 

There  was  a  warranty  that  the  grantor  was  "seized  in  fee  simple" 
of  the  property;  that  it  had  ** good  right  and  full  power  to  convey 
the  same,''  and  that  it  is  **free  from  all  incumbrances."  (Mercantile 
Trust  Co.  V.  South  Park  Resident  Co.,  94  Ky.,  271.) 

The  judgment  is  affirmed. 


WELL,  &c,  V.  Deposit  Bank  of  Eminence. 

(I'iled  May  9,  1896— A^o^  to  be  reported. ) 

FraudHlcnt  conveyances — Where  a  frtther  coUeoted  and  retained  money  be- 
longfin^  to  hia  children,  who  were  adults,  under  an  agreement  with  them  to 
convey  to  each  of  them  a  town  lot,  conveyances  subsequently  executed  pur- 
suant to  that  agreement  are  neither  actually  nor  constructively  fraudulent 
as  to  creditors.  In  the  absence  of  any  evidence  as  to  the  value  of  the  lots, 
the  court  can  not  assume  that  the  price  was  an  inadequate  one. 

L.  C.  Willis  and  J.  C.  Beckham  for  appellants. 
G.  G.  Gilbert  for  appellee. 
Appeal  from  Shelby  Circuit  Court. 
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Opinion  of  tlie  court  by  Jud^e  Hazelriggf. 

In  this  action  to  settle  the  estate  of  W.  T.  Hardin,  deceased,  the 
Deposit  Bank  of  Eminence  obtained  a  judgment  against  the  admin- 
istrators, and  an  execution  thereon  to  be  levied  of  assets,  which 
was  returned  in  substance  '*no  property  found."  They  thereupon 
filed  additional  pleadings  seekinsr  to  set  aside  conveyances  made  by 
Hardin  to  his  children,  of  certain  lots  of  ground  in  Parkland,  Jef- 
ferson county,  upon  the  ground  that  the  grantor  was  insolvent  in 
1887  when  the  grants  were  made,  and  the  conveyances  were  wholly 
voluntary,  and,  therefore,  void  as  to  the  bank's  debt,  which  was 
then  subsisting. 

The  action  was  abandoned  as  to  all  save  the  appellants,  Caldwell 
&  Lewis,  sons-in-law  of  the  grantor. 

Upon  final  hearing  the  court  adjudged  a  sale  of  the  property  to 
satisfy  the  debts  of  the  bank,  but  adjudged  the  grantees  the  sum  of 
$200  each  of  the  purchase  money  upon  the  ground  that  they  had  in 
fact  paid  that  much  to  the  trrantor  for  the  lots  in  question. 

It  appears  indisputably  that  in  1887  \V.  T.  Hardin,  then  supposed 
to  be  solvent  by  his  business  associates,  including  the  appellee,  col- 
lected and  retained  the  sum  of  about  $1,500  which  belonged  to  his 
children,  and  did  so  upon  an  agreement  between  him  and  his  chil- 
dren, who  were  adults,  to  convey  to  each  of  them  a  lot  in  the  town 
in  question.  In  pursuance  of  that  agreement  he  conveyed  to  the  ap- 
pellants the  lots  now  sought  to  be  sold  for  the  bank's  debt. 

There  is  no  proof  whatever  of  the  value  of  the  lots  at  the  time  of 
their  conveyance,  and  we  can  not  assume  even  that  the  price  was 
an  inadequate  one. 

It  is  entirely  manifest  from  the  record  that  the  conveyancas  were 
neither  voluntary  nor  fraudulent  either  in  fact  or  constructively. 

The  judgment  is  reversed,  with  directions  to  dismiss  the  appellee's 
^'supplemental  counterclaim  and  cross  petition"  against  the  appel* 
lants,  and  for  proceedings  consistent  with  this  opinion. 


Fristoe,  Ac.  v.  Laytham,  &c. 
CirUed  May  12,  1896— iVb<  to  be  reported.) 

1.  Vendor  ami  vendue — Defective  title — Fraud — Where  actaal  frand  on  the 
part  of  the  vendor  is  bho^n  the  vendee  is  entitled  to  relief  on  aocoant  of  a 
defect  in  the  title,  althon^h  he  is  in  the  nndistarbed  possession  of  the  land 
under  a  conveyance  with  covenants  of  general  warranty. 

2.  Construction  of  clause  of  will ^  Life  estate  with  poiuer  of  disposition — K.  de- 
vise of  land  by  a  father  to  his  children  for  life,  with  power  to  dispose  of 
same  by  will,  there  being  no  devise  over  in  the  event  of  their  failure  to  ex- 
ercise the  power,  vests  in  each  one  the  fee  simple  title  to  his  part  of  the 
land,  and,  althoagh  the  alienation  of  the  land  is  expressly  forbidden,  a  sale 
and  conveyance  by  one  of  the  children  passes  a  good  title  to  his  share,  th& 
restriction  upon  alienation  being  void. 

G,  R.  Gill  and  E.  L.  Worthington  for  appellants. 

T.  C.  Campbell  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy, 
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This  action  was  instituted  in  the  Mason  Circuit  Court  by  Frank 
Laytham,  Ac.,  against  the  appellant,  Silas  F.  Fristoe,  to  recover 
judgment  on  a  note  executed  for  balance  due  on  purchase  money  for 
a  tract  of  land  sold  and  conveyed  by  said  Laytham  and  wife  to  said 
Fristoe,  and  also  seeking  to  enforce  a  lien  on  the  land  given  to  secure 
the  payment  of  the  purchase  money. 

The  appell4nts  resisted  the  recovery,  and  sou^cht  a  rescission  of  the 
contrsict  upon  the  ground  that  the  Hupellee  did  not  have  a  good  and 
sufficient  title  to  the  land  so  sold  ana  conveyed  to  Fristoe. 

The  court  below  sustained  a  demurrer  to  the  answer,  and,  appel- 
lant failiniir  to  amend,  judgment  was  rendered  for  the  amount  claimed 
and  also  /or  a  sale  of  enough  of  the  land  to  pay  same,  and  the  land 
has  been  sold,  and  to  reverse  the  judgments  aforesaid  this  appeal  is 
prosecuted. 

The  answer  of  appellants  sufficiently  charges  that  the  vendors 
were  guilty  of  knowingly  and  fraudulently  misrepresenting  the  title 
to  the  property  conveyed;  and  it  is  also  averred  in  the  answer  that 
appellant  relied  upon  the  false  representations,  and  but  for  the  repre- 
sentations and  statements  of  vendors  that  they  had  and  could  con- 
vey a  clear  and  unencumbered  title  appellants  would  not  have  made 
the  purchase. 

It  was  incumbent  upon  appellants  to  point  out  the  defects  in  the 
title,  and  this  they  have  attempteci  to  do,  and  the  principal  question 
for  decision  is  whether  or  not  the  facts  stated  in  the  answer  show 
that  appellee  did  not  have  a  good  title  to  the  land  sold. 

It  is  alleged  in  substance  in  the  answer  that  the  vendor,  Laytham, 
obtained  such  title  as  he  had  by  virtue  of  a  sale  made  under  judg- 
ment of  the  Mason  Circuit  Court,  in  the  suit  of  Joel  Laytham  v. 
McElwain;  that  Walter  E.  Neal  had  sold  the  land  to  one  Kumlong, 
and  he  to  McElwain,  and  to  satisfy  the  pure  base- money  notes  of 
McElwain  the  land  was  bought  as  above  stated;  that  Walter  E,  Neal 
derived  his  title  solely  under  the  will  of  his  father,  Elias  Neal,  and 
that  under  said  will  he  only  owned  a  life  estate  in  his  father's  land, 
and  such  other  life  estate  of  his  brothers  and  sisters  as  he  could  pur- 
chase or  as  might  come  to  his  hands  through  inheritance  by  the 
death  of  a  brother  or  sister,  and  could  own  no  more  and  could  con- 
vey no  other  estate  than  that  which  he  held  under  the  will  or  by  in- 
heritance, and  such  purchase  would  be  subject  to  the  conditions  and 
limitations  of  the  will. 

It  is  further  alleged  in  the  answer  that  Walter  E.  Neal  attempted 
to  buy  out,  and  did  buy  out,  a  number  of  the  heirs  of  Elias  Neal, 
and  to  rent  their  respective  life  estates  from  them,  but  all  of  such 
vendors  of  Walter  E.  Neale  made  the  distinct  reservations  made  in 
Elias  Neale's  will,  and  specially  declare  that  should  Walter  E.  vio- 
late the  same  in  any  way  the  title  to  the  land  conveyed  to  him  shall 
revert  to  the  respective  vendor's  legal  heirs;  that  some  of  Elias 
Neale's  children  are  living,  and  many  grandchildren;  that  between 
thirty  and  forty  acres  of  the  land  so  sold  is  covered  by  the  will  of 
Elias  Neale,  and  includes  all  the  improvements,  orchard  and  two 
springs,  dwelling  house,  barn  and  garden;  that  it  is  worth  in  the 
proportion  of  three  acres  to  one  of  the  other  part;  that  the  balance 
of  the  land  would  be  of  comparatively  little  value  without  the  said 
thirty  or  forty  acres. 

Elias  Neale  devised  all  his  property  to  his  wife  during  her  life, 
and  after  her  death  all  his  land  is  be<|ueathed  to  his  children, 
Thomas,  Martha,  Waller,  George  and  Tabitha,  to  each  an  equal 
quantity,  as  exhibited  in  a  plat  accompanying  the  will.  He  then  de- 
scribes each  parcel  by  numbers,  each  containing  sixteen  and  one-half 
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acres.  Then  follows  the  following  clause  in  the  will,  viz:  "It  being: 
expressly  understood  that  I  Rive  and  bequeath  the  above- described 
parcels  of  land  to  my  said  several-named  children  for  and  dur- 
ing the  term  of  their  natural  lives,  without  the  power  to  sell  or 
convey  any  right  to  the  same  during  said  period;  and  with  the  fur- 
ther condition  that  they  are  not  to  rent  to  nor  allow  to  be  occupied 
by  any  person  or  persons,  except  a  brother  or  sister  or  their  familias, 
any  part  or  parcel'of  said  lanas  during  the  time  for  which  it  is  be- 
queathed to  them  severally.  Further  than  that  I  choose  to  exercise 
no  control,  but  leave  them  at  liberty  to  dispose  of  the  same  at  the 
expiration  of  their  several  lives  as  they  may  think  proper.*' 

Appellee's  contention  is  that,  inasnmch  as  the  answer  failed  to  al- 
lege that  the  vendor  is  insolvent  or  a  nonresident,  it  was  for 
that  reason  insufficient;  also  that  under  the  will  Ellas  Nenle's  chil- 
dren took  a  life  estate  under  the  will  as  devisees,  and  took  the  fee  as* 
heirs  at  law  of  Elias  Neale,  and  that  the  restriction  on  their  pow;er 
of  alienation  is  ahsf)lutely  void. 

This  court  has  often  held  that  where  HCtual  fraud  was  shown  on 
the  part  of  the  vendor  the  vendee  was  entitled  to  relief,  although 
he  was  in  the  undisturbed  pf>ssession  under  a  conveyance  with  cove- 
nants of  general  warranty.  Hence  the  contention  of  appellees  in  that 
respect  can  not  avail,  but  it  seems  to  us  that,  inasmuch  as  the  chil- 
dren of  Elias  Neale  took  un<ler  his  will  a  life  estate,  with  full  power 
to  dispose  of  the  land  at  their  death,  they  became  invested  with 
a  complete  and  perfect  title. 

It  will  be  seen  that  no  provision  is  made  in  the  will  respecting  the 
land  in  the  event  the  power  given  should  not  be  exercised.  It  is 
true  that  the  will  forbids  the  sale  during  life,  also  forbids  the  occu- 
pancy or  use  of  the  land  by  any, person  except  some  of  the  devisees 
or  their  families,  but  these  pnivisions  were  manifestly  intended  for 
the  beneftt  of  the  several  devisees,  and  it  is  ntit  claimed  that  any  of 
the  devisees  are  complaining  or  seeking  to  interfere  with  appellants' 
enjoyment  or  possession  of  the  land;  hence  it  seems  to  us  that  the 
answer  failed  to  show  a  valid  defense. 

The  judgment  of  the  court  below  is,  therefore,  affirmed. 


Marion  National  Bank  v.  Phillips'  adm'rs,  &c. 
{Filed  May  13,  'iS^G—Not  to  be  reported.) 

1.  Cross  appeal — An  appellee  can  DOt  com  plain  by  ctobs  appeal  of  a  jodg- 
ment  in  favor  of  his  oo-appellee,  as  a  cross  appeal  can  affect  only  the  ap- 
pellant. 

2.  Misappropriation  of  proceeds  of  fiote — Where  notes  were  executed  to  a 
bank  to  be  sobstitnted  in  renewal  of  other  notes  npou  which  the  sareties 
were  bound,  and,  notwithstanding  the  cashier  knew  this,  the  proceeds  were 
otherwise  appropriated,  the  chancellor  properly  refused  to  render  jadgment 
in  favor  of  the  bank  upon  the  notes.  While  it  is  not  entirely  clear  that  the 
cashier  knew  the  purpose  for  which  the  notes  were  executed,  the  finding  of 
the  chancellor  to  the  effect  that  he  did  have  such  knowled^re  will  not  be  dis- 
turbed. 

8.  Protest — Notice  of  dishonor — As  the  parties  were  joint  makers  of  the 
notes  and  the  paper  was  not  placed  on  the  footing  of  a  forei^^n  bill  of  ex- 
change, there  was  no  necessity  for  protest  or  notice  of  dishonor. 

W.  J.  Lisle  for  appellant. 

S.  A.  RuBsell,  Samuel  Avritt  and  J.  P.  Thompson  for  appellees. 
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Appeal  from  Marion  (circuit  Court. 
Opinion  of  tlie  court  by  Judge  Hazelrigg. 

On  this  appeal  the  bank  is  the  only  appellant,  and  complains  that 
the  trial  court  ought  to  have  given  it  judgment  against  the  appel- 
lees, I^eeaiid  others,  on  various  notes  signed  by  them  as  the  sureties* 
of  Warren.  It  does  not  complain  because  the  conveyance  by  War- 
ren to  Lee  of  the  Spalding  avenue  property  was  not  set  aside  as 
fraudulent,  and,  therefore,  the  co-appellees  of  Lee  can  not  complain 
of  this  feature  in  the  judgment  for  the  reason  that  their  cross  appeal 
affects  only  the  appellant  and  not  their  co-appellee,  Lee.  (Mcfcay 
v.  Mayes,'l7  Ky.  Law  Rep.,  827.) 

For  the  same  reason  the  Judgment  giving  to  Lanham  &  Barr  a 
preference  for  their  claim  as  mechanics  can  not  be  disturbed.  In- 
deed while  a  brief  is  filed  for  them  they  are  not  in  fact  parties  to- 
this  appeal. 

*  It  appears  that  while  a  judgment  was  given  the  bank  on  some  of 
the  notes  it  was  referred  on  others,  for  the  reason  that  they  were 
executed  to  be  substituted  in  renewal  of  other  notes  to  the  bank  upon 
which  the  sureties  were  bound,  and,  notwithstanding  that  the  cashier 
knew  this,  the  proceeds  were  otherwise  appropriated. 

It  is  not  entirely  clear  that  the  cashier  knew  the  purpose  for  which 
these  notes  were  executed  by  the  appellees,  but  the  finding  of  the 
chancellor  to  the  efl^ect  that  he  did  have  such  knowledge  must  be 
given  much  weight,  and  his  judgment  on  the  facts  will  be  approved. 
On  the  cross  appeal  it  is  the  contention  of  counsel  that  judgment  should 
not  have  been  given  on  any  of  the  notes  against  the  sureties,  because 
they  were  entitled  to  notice  of  the  dishonor  of  the  paper  at  matu- 
rity, and  as  no  such  notice  was  given  or  the  paper  protested  they 
are  released.  Such  is  not  the  law.  The  parties  were  joint  maker* 
of  the  notes,  joint  obligors  and  primarily  liable  to  the  bank.  There 
were  no  endorsers  and  the  paper  was  not  placed  on  the  footing  of  a 
foreign  bill  of  exchange. 

Judgment  affirmed,  both  on  the  original  and  on  the  cross  ap- 
peals. 


^l\e  K^i^tiicky  Ij^aW  Reporter^ 
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American  Acx::ident  Co.  v.  Fidler's  adm'x. 
(Filed  May  12,  1896— A'b^  to  be  reported.) 

1.  Acciiient  insurance — Plea  in  abatement— -Yn  an  action  upon  an  accident  in- 
sorance  policy  which  provided  that  no  action  Bhonld  be  instituted  nntil 
thirty  day«  after  proof  of  losi*,  a  plea  that  the  action  waa  instituted  within 
that  time  was  a  plea  in  abatement,  and  as  it  was  not  offered  until  the  next 
term  after  a  plea  in  bar  had  been  filed  it  came  too  late. 

2.  Waix'er  of  notice — Question  for  jury — The  reqaireraent  of  the  policy  that 
immediate  notice  of  the  accident  or  death  shall  be  ^iven  may  be  waived  by 
the  company  or  its  {^eoeral  agent;  and  the  evidence  in  this  case  as  to  whether 
there  had  been  such  waiver  being  conflictiug,  it  was  a  question  for  the 
jury. 

3.  Expert  testimony — The  opinions  of  nonprofessional  witnesses  are  never 
received  where  the  inquiry  is  into  a  subject-matter,  the  nature  of  which  re- 
quires some  peculiar  habit,  study  or  scientific  knowledge  to  enable  one  to 
understand  it  and  form  a  correct  judgment  thereon. 

It  is  not  competent  for  persons  who  are  neither  professional  nurses  nor 
physicians  to  testify  that  a  person  died  from  the  effects  of  a  fall  and  not 
from  typhoid  fever. 

4.  Same — Where  the  cause  of  the  death  of  a  person  is  in  question  nonpro- 
fessional witnesses  may  detail  his  symptoms' as  they  appeared  to  them  from 
day  to  day,  where  they  are  such  as  one  of  ordinary  observation  could  detect* 
and  on  those  statements  h  hypothetical  case  can  be  presented  to  those 
skilled  in  diseases,  and  their  opinions  given  as  to  the  cause  of  death. 

C.  A.  Hardifi  and  Phelps  <&  Thuiu  for  appellant. 

Bell  &  Bell  for  appellee. 

Appeal  from  Anderson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  action  is  on  a  policy  of  insurance  against  death  by  accident 
from  external  causes. 

The  main  question  is,  did  the  insured  die  from  typhoid  fever  or 
was  his  death  from  a  fall,  caused  by  his  body  coming  in  contact  with 
vol.  1 8 — II 
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a  telephone  wire  that  threw  him  some  ten  feet  on  his  back  and  se- 
riously injuring;  him? 

There  are  some  preliminary  questions  fo  be  determined  before  go- 
Ins  to  the  merits  of  the  controversy. 

The  appellant  offered  to  tile  a  plea  in  abatement  after  pleading  to 
the  merits,  and  at  a  term  subsequent  to  the  tiling  of  the  plea  in  bar. 
That  plea  came  too  late,  and  the  fact  the  policy  provides  that  no  ac- 
tion shall  be  instituted  until  thirty  days  after  proof  of  loss  is  in  abate- 
ment of  the  action  only,  and  will  not  be  heard  after  making  up  the 
main  issue  by  proper  pleading. 

It  is  also  insisted  the  appellee  is  not  entitled  to  recover  because 
of  her  failure  to  give  immediate  notice  of  the  accident  or  death  as 
the  policy  required.  Such  a  notice  may  be  waived  by  the  company 
or  its  general  agent,  as  well  as  the  ne<*essity  of  proof  of  loss,  which 
seems  to  have  l»een  done  in  this  case.  At  least  the  jury  so  found. 
Tlie  agent  advised  the  widow  and  administratrix  she  had  twelve 
months  in  which  to  make  this  proof  and  give  the  notice,  and  in  this 
she  is  sustained  by  other  testimony.  The  agent  denies  any  such 
waiver  or  that  he  gave  such  advice,  and  it  became  a  question  for  the 
jury  as  to  v\  hether  or  not  there  was  a  waiver,  and  from  the  defense 
in  this  case  if  the  proof  had  been  made,  a  refusal  to  pay  would  have 
followed. 

This  judgment  must,  however,  be  reversed,  because  of  the  admis- 
sion of  testimony  of  nonexperts  to  prove  the  deceased  died  from 
the  effects  of  the  fall  and  not  from  typhoid  fever.  The  widow  of  the 
dead  man,  her  sister  and  mother,  also  J.  C.  Willis,  were  each  and 
all  permitted  to  testify,  not  only  to  the  symptoms  of  the  patient 
such  as  would  neceasarily  come  to  their  knowledge  when  nuising 
him,  but  from  those  symptoms  to  give  it  as  their  opinion  the  de- 
ceased did  not  have  typhoid  fever.  They  did  not  pretend  to  be  ex- 
perts in  medical  science,  or  to  have,  nursed  more  than  two  or  three 
typhoid  patients.  The  attending  physician  said  the  deceased  died 
of  typhoid  fever,  and  the  fall  was  not  the  cause  of  the  death  or  the 
cause  of  the  disease,  and  in  this  he  is  sustained  by  other  testimony 
from  learned  medical  men,  and  we  know  of  no  rule  of  evidence 
that  would  permit  the  testimony  of  those  unskilled  in  the  profession 
to  speak  as  experts  on  such  a  subject.  The  symptoms  manifested  by 
the  patient  from  day  to  day,  and  such  as  one  of  ordinary  observation 
could  detect,  were  properly  allowed  to  be  detailed  by  the  witnesses 
and  to  go  to  the  jury  as  evidence. 

On  these  statements  a  hypcjthetical  case  could  be,  as  was  done  in 
this  case,  presented  to  those  skilled  in  the  character  and  treatment  of 
diseases,  and  their  opinions  given  as  to  the  cause  of  the  death  of 
plaintiff's  intestate. 

The  case  of  Accident  Ins.  Co.  v.  Thomas,  13  Ky.  Law  Rep.,  593, 
where  the  opinion  of  the  nurse  was  received,  it  appeared  the  witness 
had  been  a  professional  nurse  for  half  a  century,  and  his  familiarity 
with  the  disease  was  unquesti(ine<l,  and  entitled  his  opinion  to  great 
weight;  but  in  this  case  the  opinions  of  the  four  witnesses  are  not 
bas^  on  any  such  knowledge  of  diseases  as  would  entitle  their 
opinions  to  be  considered  by  the  jury. 

In  Rogers  on  Expert  Testimony,  section  6,  page  10,  it  is  said:  *^But 
the  opinions  of  nonprofessional  witnesses  are  never  received  where 
the  inquiry  is  into  a  subje(*t-matter,  the  nature  of  which  requires 
some  peculiar  habit,  study  or  scientitic  knowledge  to  enable  one  to 
understand  it  and  to  form  a  correct  judgment  thereon." 

The  witness  may  state  the  facts  in  relation  to  the  issue  raised,  and 
his  opportunity  for  forming  an  intelligent  opinion  as  to  the  condition 
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of  the  sick  man,  but  where  the  witness  is  not  versed  by  reason  of  his 
want  of  study  or  sl^ill  in  regard  to  the  subject  about  which  he  is 
■asked  to  form  an  opinion,  such  testimony  is  incompetent  and  should 
oot  be  iiermitted  to  go  to  the  jury. 

When  the  question  involved  does  not  lie  within  the  ranjje  of  com- 
mon experience  or  common  knowledf^e,  but  requires  special  expe- 
rience, then  the  opinions  of  witnesses  skiile<l  in  tiie  particular  science 
must  be  resorted  to,  and  it  is  manifest  in  this  case  the  opinion  of 
nonexperts  was  clearly  inadmissible.  (Rogers  on  Expert  Testi- 
mony, 8.) 

Reversed  and  remanded  for  proceedings  consistent  with  this 
opinion. 

The  court  delivered  the  followinu:  response  to  a  petition  for  re- 
iiearing  June  17,  1896: 

If  counsel  had  taken  the  pains  to  examine  Ko^fprs  on  Expert  Tes- 
timony in  the  library  he  would  have  found  the  citation  made  by 
the  court  to  be  correct.  In  rendering:  the  opinion  pa;^e  G  was  given 
instead  of  page  10. 

It  will  be  conceded  that  from  the  necessities  of  the  case,  as  said  by 
the  same  author,  it  is  sometimes  essential  that  the  opinions  of  ordi- 
nary witnesses  should  be  received,  and  this  court  has  gone  so  far  as 
to  permit  the  opinions  of  witnesses  (nonexperts)  as  to  the  sanity  or 
insanity  of  those  alleged  to  be  incompetent  to  transact  the  business 
affairs  of  life  where  the  witness  has  known  the  habits,  character  and 
<x>nduct  of  the  party,  and  from  ordinary  observation  would  be  able 
to  judge  of  the  condition  of  his  mind,  but  this  court  has  never  ad- 
Judged,  when  the  character  of  the  case  requires  scientific  knowledge 
to  enable  one  to  form  a  correct  judgment,  that  one  not  an  expert  and 
who  has  never  studied  or  invescigated  the  question  at  issue,  nor 
whose  personal  observation  and  experience  has  not  been  sufficient  to 
enable  the  witness  to  understand  the  question,  is  a  competent  wit- 
ness to  prove  that  which  can  only  be  acquired  t)y  a  scientific  knowl- 
edge of  the  subject,  or  from  an  experience  that  enables  one  to  under- 
stand the  issue.  The  opinion  of  one  having  no  experience  in  the 
^M^ienee  of  surgery  should  have  no  weight  when  eminent  surgeons  are 
present  and  have  testified  that  a  limb  was  improperly  amputated,  or 
that  it  was  not  necessary  to  save  the  life  of  the  patient,  nor  where 
the  disease  is  pronounced  to  be  typhoid  fever  by  educated  physicians 
is  it  competent  t(>  prove  by  one  inexperienced  in  the  treatment  of 
diseases,  and  who  had  never  made  a  study  of  medicine,  that  the 
physicians  were  mistaken. 

It  is  said  in  Rogers  on  Expert  Testimony  that  **the  testimony  of 
experts  is  inadmissible  upon  a  matter  concerning  which,  with  the 
aame  knowledge  of  the  facts,  the  opinion  of  anyone  else  would  have 
as  much  weight.  It  is  admissible  when  the  facts  are  obscure  and 
<ain  only  be  made  clear  by  and  through  the  opinions  of  persons  skilled 
in  relation  to  the  subject-matter  of  inquiry.'' 

It  is  insisted  that  this  rule  is  not  to  be  followed,  and  that  one  un- 
skilled in  the  treatment  of  diseases,  either  as  nurse  or  otherwise,  will 
be  permitted  to  contradict  the  testimony  of  an  expert  by  giving  an 
opinion  adverse  to  his.    Such  is  not  the  law. 

Petition  overruled. 
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Thomas  v.  Louisville  &  Nashville  R.  R.  Co. 
(Filed  May  13,  1896— Aor^o  be  reported.) 

Negligence — Pleading — If  the  petitiou  in  an  notion  for  nep^Iif^ence  speciffeft- 
the  nefflif^ence  oomplnined  of,  the  plHiutiff  cnn  not  recover  npon  »howiD^  n 
different  character  of  neii^lif^ence;  and  the  Rame  rnle  applies  if  the  plaiDtifT 
specifies  the  particnlar  officer  or  K^ent  who  is  chargfd  with  the  neglif^ent 
act. 

In  thiK  action   against  a   railroad  company  to   recover  damnj^es  for  per- 
sonal injuries,  the   petition   alleKiug   that  the  injuries  were   caused   by  th«» 
negligence  of  the  engineer,  there  can  be  no  recovery  on  account  of  the  neg- 
ligence of  the  fireman. 

B.  F.  Proctor  and  Thos.  H.  Hines  for  appellant. 

J.  A.  Mitchell,  H.  W.  Bruce  and  Wm.  Lindsay  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazel  rigs:. 

While  attemptins:  to  effect  a  coupling  of  rars  at  Guthrie  the  ap- 
pellant,  a  brakeman,  was  somewhat  seriously  injured  by  the  backing- 
of  the  live  part  of  the  train  on  him  without  nntire, and,  as  he  testities, 
without  any  signal  from  him. 

On  the  other  hand  the  fireman,  who  was  receiving  his  signals,  tes- 
tifies that  the  appellant  signaled  for  the  train  to  move  hack  slowly,, 
and  this  signal  was  communicated  to  the  conductor,  who  obeyed  it 
as  directed,  and  that  while  the  train  was  being  moved  according  to 
the  appellant's  signal  he  was  hurt  i)y  his  own  negligence. 

It  appears  that  the  engineer  was  at  his  post  and  attended  to  his- 
duties  with  all  proper  care.  It  is  not  contended  otherwise.  In  his 
original  petition  the  appellant  attributes  his  injury  to  the  gross  neg- 
ligence of  the  agents  and  servants  of  the  company  who  \vere  his  su- 
periors, but  in  an  amendment  filed  to  make  his  original  pleading 
more  definite  he  avers  that  his  injury  was  caused  by  the  gross  neg- 
ligence of  the  engineer  in  backing  the  train  on  him  without  a  signal 
so  to  do,  and  that  this  is  the  negligence  complained  of  in  his  original 
petition. 

This  averment  was  put  in  issue,  and  manifestly  furnished  the  only 
issue  which  the  defendant  was  called  on  to  meet.  The  instructions 
properly  confined  the  jury  to  a  consideration  of  this  issue  and  forbid 
a  recovery  for  negligence  on  the  part  of  the  fireman. 

It  is  well  settled  that  if  the  petition  sppcities  the  negligence  com- 
plained of  the  plaintiff  can  not  recover  upon  showing  a  different 
character  of  negligence,  and  the  same  rule  applies  if  the  plaintiff 
specifies  the  particular  officer  or  agent  who  is  charged  with  the 
negligent  act.  Any  other  rule  would  put  the  defendant  at  a  disad- 
vantage and  mislead  it  by  tendering  a  false  issue. 

The  verdict  of  the  jury,  after  proper  instructions,  was  against  the 
plaintiff,  and  the  judgment  must  be  affirmed. 


Tayix)r  v.  Harbison's  ex'tx. 

{Filed  May  13,  1896— A^o^  to  be  reported.) 

Judgment  supported  hy  the  evidence — The  e?idence  is  sufficient  to  support  the 
judgment  of  the  chancellor  disallowing  appellant's  clHim  af^aiust  the  estatei. 
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■«f  a  deceRBed  attorney  for  an  amoant  which  was  allowed  to  decedent  as  ad- 
•ditional  compen»ation  for  his  Rervicee,  as  appellant's  attorney,  for  which 
services  as  appellant  allef^es,  he  had  already  been  paid  in  fall.  The  evidence 
fails  to  establish  the  charf^e  that  the  order  of  court  direotinf?  the  payment 
oot  of  f  onds  belonf^ing  to  the  estate  of  appellant's  deceased  hoHband  was 
earreptitioQAly  obtained  by  the  attorney,  and  also  negatives  the  claim  that 
•appellant  was  in  ignorance  abont  it. 

J.  P.  Thompson  for  appellant. 
FInley  Shuck  for  appellee. 
Appeal  from  Marion  Circuit  Court. 
Opinion  of  the  cx)urt  by  Jud^e  Landes. 

In  an  action  commenced  in  the  Marion  Circuit  Court  by  Mrs.  Oc- 
tavia  Harrison,  who  i.s  the  widow  as  well  as  the  executrix  and  sole 
devisee  of  W.  B.  Harrison,  deceased,  the  appellant  was  made  a 
party  defendant,  to  whom  it  was  allegred  the  said  W.  B.  Harrison 
was  indebted  at  the  time  of  his  death  upon  two  notes,  aggregating 
the  sum  of$2,(K)0. 

The  appellant  is  the  widow  of  Bannister  Taylor,  decea*«efl,  and 
after  the  death  of  her  husband  employed  thesHid  W.  B.  Harrison 
as  her  attorney  to  represent  her  in  the  proceeding  to  establish  a 
paper  which  was  alleijed  by  her  to  be  his  last  will.  The  probate  of 
this  instrument  whs  resisted  by  some  of  the  heirs  of  Bannister  Tay- 
lor, anti  after  a  hmgaiid  bitter  cnnlest,  which  was  carried  from  the 
county  court  of  Marion  county  to  the  circuit  court,  and  finally  to  this 
courCextendinj?  over  a  period  of  eijrht  or  nine  years,  the  contestants 
were  successful,  and  thn  paper  was  decided  not  to  be  the  last  will  of 
Bannister  Taylor.  In  the  meantime th*^  appellant  was  appointed  cu- 
ratrix  of  the  estate  «)f  lier  hushnnd,  and  alter  the  final  determination 
of  the  contest  overhi.salIep:ed  will  she  was  appointed  administratrix  of 
his  estate-  During;  the  whole  time,  from  the  bej^inning  of  the  pro- 
ceedings t(»  establish  the  will  to  the  final  judgment  in  those  proceed- 
ings, \V.  B.  Harrison  acted  as  the  attorney  of  the  appellant,  both  in 
the  contest  over  the  will  and  in  advising  her  as  to  the  management 
of  the  estate  which  she  had  charge  of  as  curatrix,  consisting  of  both 
real  and  personal  property,  and  worth  probably  no  less  than  $50,- 
(KM).  In  all  of  this  business  he  was  for  most  of  the  time  her  sole  at- 
torney, and  after  this  he  was  employed  by  her  to  defend  an  action 
against  her  which  was  brought  to  surcharge  her  accounts  ms  curatrix 
and  administratrix  of  the  estate,  and  was  pending  at  the  time  of  his 
death  in  April,  1891. 

The  claims  which  the  appellant  held  against  W.  B.  Harrison  were 
for  money  which  she  had  in  hand  belonging  to  the  estate  of  her  hus- 
band pendini^  the  a<'ti(»n  to  surcharge  her  accounts,  atid  the  indebt- 
ness  was  evidenced  by  two  notes  or  acknowledgments  executed  by 
W.  B.  Harrison  to  her,  one  for  $1,500,  bearing  date  the  23  day  of 
September,  1887,  the  other  bearing  date  the  14  day  of  October,  1887, 
for$5<J0,  and  t)0lh  were  made  payable,  with  interest  at  the  rate  of 
€  per  centuin  per  annum,  at  the  termination  of  the  said  action  to  sur- 
charge. 

These  notes  were  properly  verified  by  J.  P.  Thompson,  adminis- 
trator (ie  donis  jwn  ot  Bannister  Taylor,  deceased,  wno  was  made 
-a  party  defendant  on  his  petition,  in  which  he  set  them  up  as  claims 
against  the  estate  of  W.  B.  Harrison,  deceased.  He  claimed  them, 
too,  as  belonging  to  him  as  administrator  of  the  estate,  but  it  was 
afterwards  conceded  that  they  belonged  to  the  appellant.    In  addi- 
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tion  t(i  these  claims  the  appellapt  set  up  a  claim  for  $750  which  she- 
alleged  W.  B.  Harrison  had,  without  right  and  without  her  knowl- 
edge and  consent,  procured,  to  be  allowed  and  paid  to  him  by  order 
of  court  as  additional  compensation  for  his  services  as  her  attorney, 
when  she  alleged  he  had  been  paid  in  full  for  all  of  his  services  ex- 
cept an  amount  due  him  and  which  was  admitted  to  be  a  proper 
credit  on  the  said  note  or  acknowledgment  for  $1,500  for  services 
rendered  in  the  Court  of  Appeals  of  date  the  15th  day  of  June* 
1890. 

As  an  offset  the  appellee  set  up  a  claim  for  the  services  rendered 
by  her  husband  as  attorney  of  the  character  and  for  the  period  above 
described,  and  for  an  amount  which  the  testimony  tended  to  estab- 
lish was  just  and  right  for  the  amount  and  character  of  services  ren- 
dered, credited  by  what  the  proof  showed  he  had  received  during^ 
the  time  from  the  appellant  or  from  the  estate  of  Bannister  Taylor. 
The  amount  claimed  for  the  whole  service  was  $3,750»  and  the  sum 
actually  received  by  W.  B.  Harrison  therefor,  admitted  or  proved 
to  have  been  $1,550,  and  the  balance  it  was  sought  to  have  allowed 
as  a  credit  on  the  two  notes,  aggregating  $2,000,  thus  leaving  a  balance 
still  going  to  the  estate  of  W.  B. "Harrison  on  said  account.  On  final 
hearing  the  lower  court  adjudged  that  the  appellee  was  not  entitled 
to  any  further  credit  on  the  two  notes  aforesaid  on  account  of  her 
claim  for  the  services  of  her  husband  as  attorney  set  up  by  her,  and 
gave  ri  judgment  against  appellee  as  executrix  for  the  full  amount  of 
the  said  notes,  with  a  credit  on  the  $1,500  note  for  $100  **for  legal  ser- 
vices in  the  Court  of  Appeals  of  date  the  15th  day  of  June,  1890." 
At  the  same  time  the  court  adjudged  that  the  appellant  take  nothing 
on  her  claim  set  up  by  her  for  $750  alleged  to  have  been  wrongfully 
received  by  W.  B.  Harrison  under  said  order  of  court  procured  to 
be  made  by  him  without  right  and  without  her  knowledge  and 
consent.  Both  parties  excepted  to  the  action  of  the  court  upon  their 
respective  claims,  and  each  of  them  prayed  an  a|>pea]  to  this  court. 

The  case  now  before  us  is  on  the  appeal  of  Mrs.  Taylor.  It  seems* 
that  the  court  based  the  disallowance  of  the  claim  of  the  appellee 
for  additional  services  of  her  husband  as  attorney  for  the  appellant 
on  the  fact  that  although  the  claim  was  fully  proved  as  to  the 
amount  ol  services  and  their  value,  Mr.  Harrison,  as  the  proof  war- 
ranted the  court  in  finding,  had  himself  placed  a  value  of  $1,550  on 
his  said  services,  and  that  the  court  and  all  parties  were  bound 
thereby. 

The  only  question  that  the  court  had  to  decide  on  that  claim  was  one 
of  fact.    But  that  branch  of  the  case  is  not  before  us,  because  although 
the  appellee  i>rayed  an  appeal  from  the  judgment  disallowing  her 
claim  for  additional  services  of  her  husband  for  the  appellant,  she 
has  not  prosecuted  her  appeal,  either  by  original  or  cross  appeal,. 
Consequently  the  judgment  on  that  branch  of  the  case  can  not  now 
be  reviewed.    The  question  respecting  the  claim  of  the  appellant  for 
the  $750  was  also  a  question  of  fact,  and  it  appears  that  the  whole 
case  was  very  carefully  considered  by  the  lower  court.  The  evidence- 
wholly  failed  to  establish  the  charge  that  the  order  of  the  court  di- 
recting the  payment  of  this  sum  out  of  funds  belonging  to  the 
estate  of  Bannister  Taylor  was  surreptitiously  obtained  by  W.  B.. 
Harrison,  and  on  the  other  hand  it  negatived  the  claim  that  the  ap- 
pellant was  in  ignorance  about  it.    True  she  may  not  have  known 
personally,  and  doubtless  did  not  know  about  it  at  the  time,  or  for 
a  long  time  afterward*  but  her  son-in-law  and  agent,  who,  the  evi- 
dence showed,  was  very  careful  in  attendhig  to  the  litigation  for  her^ 
certainly  had  the  opportunity  to  know  all  about  it,  and  he  testified 
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to  facts  showinjr  thHt  he  did  know  of  it  some  time  previous  to  the 
death  of  W.  B.  Harrison.  And  this  $750  was  part  of  the  $l,;5t50  which 
\V.  B.  Harrison  received  for  his  many  years  of  professional  service 
for  his  client,  and  the  incident  was  an  important  part  of  the  evidence 
to  the  lower  court  of  the  estimate  of  W.  B.  Harrison  as  to  the  value 
of  his  services. 

The  judgrment  disallowing  this  claim  accords  with  our  view  of 
what  was  right  and  just,  as  does  also  the  judgment  requiring  the  ap- 
pellant to  pay  all  the  costsaccruintr  or  arising  out  of  the  contest  over 
the  said  claim,  and  upon  the  whole  case  the  judgment  is  affirmed. 


Pettit  v.  Marble. 
{Filed  May  13,   1896— iVb^  to  be  reported.) 

1.  Second  tifft'. I / — Res  judiiata — The  conclusioDA  aDnoanced  by  the  Superior 
Court  DpoD  a  former  appeal  iti  this  case  must  be  accepted  as  the  law  of  the 
nase,  however  erroneous  they  may  appear  to  this  court. 

2.  Practtce — W  hat  is  part  of  reconi — An  amended  petition  filed  in  vacation^ 
and  upon  which  summons  was  issued  and  served,  having;  been  treated  as 
part  of  the  record  by  counsel  for  defendant  in  his  brief  tiled  with  the  trial 
court,  and  also  corisidered  by  the  court  as  part  of  the  record,  as  evidenced 
by  special  reference  thereto  in  its  opinion,  it  must  be  treated  as  a  part  of 
the  record  here,  although  never  noted  of  record,  and,  althoug^h  no  answer 
was  filed,  the  plnintiff  having  sought  by  evidence  to  sustain  its  allegations,, 
and  no  allegation  which  it  contained  being  taken  as  true  in  the  preparation 
of  the  case  or  on  the  trial. 

3.  Practice  in  Daviess  Circuit  Court — Although  the  plaintiff  could  not  have 
forced  a  trial  of  the  case  at  the  time  when  it  was  tried  because  he  did  not 
make  a  request  of  the  clerk  of  the  court  to  place  the  case  on  the  equity 
trial  docket  before  the  first  day  of  the  trial  as  required  by  the  special  act 
regulating  the  practice  in  the  Daviess  Circuit  Court,  yet  the  cous»'Ut  of  the 
defendant  to  a  submission  nnd  trial  authorized  the  court  to  proceed  with 
the  case  as  if  it  had  regularly  been  placed  on  the  equity  trial  di>cket  by  the 
clerk. 

4.  Conversion — The  Superior  Court  having  held  on  the  former  appeal  that 
the  sale  by  defendant  of  timber  which  he  and  plaintiff  owned  jointly  could 
be  treated  by  plaintiff  as  a  conversion  of  his  interests,  the  fact  that  defend- 
ant rescinded  the  contract  of  sale  did  not  change  the  legal  effect  of  the  act 
which  the  Superior  Court  had  held  to  be  a  conversion  of  the  timber,  and 
even  if  it  did  the  subsequent  sale  by  defen*dant  to  another  was,  under  the 
law  as  determined  on  the  former  appeal,  still  such  a  conversion  of  plaintiff's, 
interest  as  entitled  him  to  maintain  this  action. 

Sweeney,  Ellis  &  Sweeney  for  appellant. 

C.  S.  Walker  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

By  the  opiDion  of  the  Superior  Court  on  the  former  appeal  it  was 
deterrainea  that  Marble  was  the  owner  of  one-half  of  all  the  timber 
on  the  l,4(M)-acre  tract  suitable  for  manufacturinjp^  purposes;  that 
Marble  is  not  liable  to  render  services  in  converting  timber  into  lumr 
ber  because,  in  the  language  of  the  opinion,  ''the  dissolution  of  the 
firm  of  Pettit  <&  Marble,  and  the  placing  of  their  property  in  the 
Owensboro  Lumber  Co.  (except  this  timber  which  was  expressly  re- 
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served)  was  a  sufficient  consideration  for  releasing  Marble  of  his 
duty  to  render  service  without  compensation;"  that  Marble  had  the 
rijfht  to  treat  the  sale  of  timber  by  Pettit  to  Kerr  *'a9  an  absolute 
conversion — a  complete  destruction  of  his  estate." 

The  Superior  Court  had  complete  jurisdiction  of  the  appeal,  and 
the  conclusions  which  it  enunciated  must  be  accepted  as  the  law  of 
this  case,  however  erroneous  they  may  appear  to  this  court.  This 
case  is  not  here  on  appeal  from  the  Superior  Court. 

The  amended  petition  which  was  file<l  by  Marble  on  the  return  of 
this  case,  in  which  it  was  alleged  that  Pettit  and  Kerr  had  rescinded 
the  contract  of  the  sale  of  the  timber;  that  Pettit  had  sold  the  land, 
including  the  timber,  to  Hill,  and  that  Hill  had  sold  the  timber,  etc., 
must  be  treated  as  part  of  the  record  in  this  case.  It  does  not  appear 
to  have  been  filed  on  a  rule  day  under  the  provisions  of  the  special 
act  relating  to  the  tiling  of  pleadings  in  vacation  with  the  clerk  of  the 
Daviess  Circuit  Court,  but  was  filed  in  vacation,  and  upon  which  a 
summons  4vas  issued  and  served  on  Pettit  and  Hill.  They  did 
not  file  an  answer  to  it,  nor  does  it  appear  to  have  been  noted  of  rec- 
ord. 

Testimony  was  taken  in  relation  to  the  allegations  which  it  con- 
tained. In  the  brief  filed  by  counsel  for  Pettit  with  the  trial  judge 
it  was  treated  as  part  of  the  record.  In  the  opinion  of  the  court  it 
was  regarded  as  part  of  the  record  by  special  reference  thereto.  No 
allegations  which  it  contained  were  taken  as  true  in  the  preparation 
of  the  case,  nor  by  the  court  on  the  trial  of  it. 

The  appellee  sought  by  evidence  to  sustain  the  allegations  of  the 
amended  petition.  The  appellee  could  not  have  forced  a  trial  of  the 
case  at  the  term  when  it  was  tried  because  appellee  does  not  seem 
to  have  made  a  request  of  the  clerk  of  the  court  to  place  the  case  on 
the  equitv  trial  docket,  as  required  by  the  special  act  supra,  before 
the  first  day  of  the  term  during  which  the  Judgment  was  rendered. 

The  appellant  seemed  to  have  desired  a  trial  of  the  case  as  wellas 
did  the  appellee,  so,  by  consent,  the  case  was  submitted  and  tried. 
His  consent  to  the  submission  and  trial  of  the  case  certainly  was  a 
waiver  of  any  right  he  had  to  have  required  before  trial  that  the 
case  be  placed  on  the  equity  trial  docket  in  the  manner  provided  by 
the  act.  The  consent  authorized  the  court  to  proceed  with  the  case 
as  if  it  had  been  regularly  placed  on  the  equity  trial  docket  by  the 
clerk. 

The  fact  that  Pettit  rescinded  his  contract  of  sale  with  Kerr  did 
not  nor  could  it  change  the  legal  eflect  of  his  act  which  the  Superior 
Court  held  to  be  a  conversion  of  the  timber.  However,  if  it  did, 
the  sale  to  Hill  under  the  law  as  determined  on  the  former  appeal 
as  to  the  effect  of  Pettit's  act  in  selling  the  timber,  there  was  still 
such  a  conversion  of  Marble's  interest  in  the  timber  as  entitled  him 
to  maintain  this  action. 

Certainly  a  voluntary  rescission  of  the  contract  of  sale  by  Pettit 
and  Kerr  (to  which  Marble  was  no  party)  pending  the  suit,  and  a 
sale  by  Pettit  to  Hill  of  the  timber,  does  not  remove  the  case  from 
the  conclusive  effect  of  the  law  as  determined  by  the  Superior  Court. 
The  testimony  abundantly  sustains  the  judgment  of  the  court  fixing 
the  amount  of  recovery. 

The  judgment  is  atfirmed. 
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MuiR,  Ac.  V.  Pbttit. 
(Filed  May  13,  1896— iVb<  to  be  reported.) 

Execution  sale  set  aside — Inadequacy  of  price — Failure  to  divide  property  — 
Where  the  life  estate  in  real  property  was  sold  under  exeoation  for  $29.60, 
the  fee  in  the  property  beinf;  worth  from  $2,500  to  $3,000,  and  the  ezeeation 
debtor  bein((  only  thirty-seven  years  of  age,  the  chancellor  properly  set  aside 
the  sale  and  sheriff^s  deed,  the  property,  which  was  sasoeptible  of  division, 
hayinij^  been  sold  by  the  sheriff  as  a  whole  wlthoat  any  examination  and  with- 
out any  knowledge  of  its  condition,  and  the  amount  for  which  it  was  sold 
being  in  excess  of  the  amount  of  the  execution,  including  interest  and 
■costs. 

Z.  Gibbons  for  appellants. 

R.  J.  O'Mahoney  and  T.  T.  Forman  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrlgg. 

This  action  was  brou^rht  by  the  appellee  to  set  aside  a  deed  of  his 
life  interest  in  certain  real  property  in  LexlnRrton,  made  by  the  sher- 
iff in  virtue  of  a  sale  under  an  execution  against  the  appellee,  and 
at  which  sale  the  appellant,  G.  W.  Muir,  became  the  purchaser  at 
the  price  of  $29  60. 

The  value  of  the  fee  in  the  property  is  shown  to  have  been  from 
$2,500  to  $3,(XM),  and  the  age  of  the  execution  debtor  was  thirty-seven. 
Steps  lookuig  to  the  redemption  of  the  property  miscarried,  probably 
because  of  the  state  of  imbecility  under  which  the  debtor  then  la- 
bored, and,  at  the  expiration  of  the  time  for  redemption — the  e(|uity 
of  redemption  having  also  been  sold  and  bouirht  by  appellants — 
conveyance  was  made  in  due  form  by  the  sheriff. 

The  pro|)erty  was  covered  by  two  houses — one  a  two-story  brick, 
of  the  rental  value  of  some  $18  per  month,  and  the  other  a  small 
frame,  of  the  value  of  about  $6  per  month,  with  a  fence  conveniently 
dividing  the  premises,  and  they  were,  in  fact,  so  rented  and  occu- 
pied at  the  time  of  the  sale  in  1H86  by  tennnis  of  the  appellee;  yet  for 
this  pittance  the  sheriff,  without  an  examination  of  the  property  and 
without  knowledjre  of  its  condition  and  capacity  ft)r  division,  levied 
on  and  sold  the  whole  to  one  of  the  appraisers  of  the  property.  It 
further  appears  that  the  amount  for  which  the  property  was  sold  was 
in  excess  of  the  amount  of  the  execution,  including  interest  anci 
cost«.  The  chancellor  promptly  set  aside  the  deeds  on  final  hearing, 
and  ordered  an  accounting  between  the  parties  lor  the  value  of  rents, 
improvements,  etc.,  since  the  occupancy  by  apjKiilants. 

This  judgment  meets  with  our  approval  and  is  affirmed. 


Myers'  adm'r  v.  Douglass. 
{Filed  May  15,  189(5.) 

Verification  of  ple^din^ — Waiver  of  objection — An  objection  to  a  pleadiofi^ 
upon  the  grOQUd  it  is  Dot  veriiied  by  oath  miiitt  bn  made  before  the  00m- 
mencemeDt  of  the  trial,  otherwise  it  will  be  rej^arded  as  waived. 

In  an  action  npon  a  promissory  note  an  answer  pleadiuj;  von  est  factum 
ahonld  have  been  verified  by  oath,  but' an  objection  to  it  upon  the  ground  it 
was  not  80  yerified  came  too  late  after  trial  and  verdict. 
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Hill  &  McRoberts  for  appellant. 
W.  G.  Welch  and  R.  C.  Warren  for  appellee. 
Appeal  from  Lincoln  (circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

This  action  was  on  a  promisory  note.  The  plea  was  7ion  estfac^um^ 
After  a  trial  and  verdict  for  the  defendant  the  plaintilT  moved  the 
court  for  a  judgment  for  him,  notvvithrfianding  the  verdict,  because 
the  answer  was  not  verirted. 

Until  after  the  verdict  no  question  seems  to  have  been  made  that 
there  was  no  verification  of  the  answer.  There  is  no  question  made 
nor  could  there  be  that  the  answer  did  not  contain  facts  sufficient  to 
constitute  a  good  plea  of  non  est  factum. 

Section  478,  Kentucky  Statutes,  provides  that  **the  execution  of 
a  writinir  on  which  a  suit  or  defense  is  founded  or  its  assignment 
shall  only  be  denied  by  answer  or  other  pleading  verified  by 
oath." 

It  is  obvious  that  the  answer  should  have  been  verified  by  oath. 
The  courts  on  having  its  attention  called  to  the  want  of  verification 
of  the  answer,  could  have  refused  to  allow  it  to  be  filed;  or,  having 
permitted  it  to  be  filed  without  verification,  then  certainly  on  de- 
fendant's refusal  to  verify  it  would  have  authorized  the  court  to- 
have  stricken  it  from  the  record.  There  was  no  objection  to  the  filing 
of  the  answer,  nor  was  there  any  motion  to  recjuire  the  defendant  to 
verify  it. 

Section  138,  Civil  Code  of  Practice,  provides  that  '*no  objection 
shall  be  taken  after  the  commencement  of  the  trial  to  any  pleading 
for  the  want  of  or  a  defect  in  the  verificatioti.'* 

While  the  statute  requires  the  verification  of  the  answer,  yet  the 
Code  provides  when  the  objection  sliall  be  made.  If  not  then  made 
it  is  waived. 

The  judgment  is  affirmed. 


AULTMAN  &  Co.,   &C.    V.  S.MITH. 

(Filed  3Iay  15,  18%— iVo^  to  be  reported,) 

Veriitct  suf>porteii  by  eviiitfice — In  this  aotion  by  appellant  to  recover  of  ap- 
pellee the  price  of  a  separator  and  a  straw  stacker  sold  to  him  by  appellant^ 
the  testimony  conduces  to  soRtaiu  appellee^s  contention  that  the  stacker, 
which  WHS  boQ^ht  by  him  some  time  after  he  hoat^ht  the  separator,  was- 
bought  upon  condition  that  if  the  separator,  of  which  complaint  had  already 
been  made,  failed,  after  a  further  test,  to  do  satisfactory  work,  appellant 
would  take  both  back,  and,  the  testimony  bein^  conflicting,  this  court  will 
not  disturb  the  finding  of  the  jury  upon  that  issue. 

Hobson  <&  O'Meara  for  appellants. 

W.  H.  Marriott  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellee  bought  a  separator,  and  later  on  a  straw  stacker  of 
the  appellants,  and  declining  to  pay  for  theai  this  suit  followed. 
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The  proof  conduces  to  show  that  the  separator  proved  substantially 
worthless  during  the  season  of  1892,  and  appellee  offered  to  surren- 
der it,  but  was  induced  to  keep  it  for  further  trial  upon  a  contract 
that  it  would  be  made  entirely  satisfactory  to  him.  Thereupon  ap- 
pellee, at  the  solicitation  of  the  local  agent,  executed  his  note  for  a 
sum  less  than  the  original  purchase  price,  but  had  put  in  it  the  words 
**signed  under  attached  guarantee." 

This  guarantee  was  to  be  executed  by  the  company  and  sent  to  the 
appellee,  which,  however,  was  never  done,  nor  was  the  machine 
ever  made  fit  for  service,  though  notice  of  the  unfitness  was  given 
the  agent. 

This  note  was  executed  in  February,  1893,  and  in  the  spring  or 
early  summer  of  that  year  the  appellee  bought  the  stacker  upon  the 
condition,  as  he  testifies,  that  if  the  separator  failed  to  do  satisfactory 
work  the  company  would  take  them  both  back,  the  appellee  having 
the  season  of  1893  within  which  to  test  the  separator.  The  appellant 
contends  that  he  sold  the  statrker  to  the  appellee  for  $lo'),  and  at  the 
same  time  settled  the  controversy  over  the  s*^parator  by  appellee 
agreeing  to  pay  $250  therefor,  provided  only  that  the  separator 
worked  all  right,  and  if  it  did  not  then  appellee  was  to  give  the 
company  immediate  notice;  that  the  company  not  having  received 
any  such  notice,  the  purchas.^  price  of  both  machines  was  due  under 
the  terms  of  the  agreement. 

The  proof  is  conflicting,  but  it  certainly  conduces  to  sustain  the 
appellee.  The  court  carefully  submitted  the  theory  of  the  plaintiff 
tothe  jury  in  its  first  instruction,  under  which,  if  the  jury  had  adopted 
the  company's  contention,  a  verdict  for  $400  would  have  resulted, 
and  in  subseqCkent  unobjectionable  instructions  submitted  the  law 
looking  to  the  release  of  the  appellee  or  to  his  right  to  damages  for 
breach  of  the  warranty  set  up  by  him. 

There  was  no  error  of  a  sul^stantial  kind  in  the  rulings  of  the  court 
on  the  introduction  of  testimony. 

Judgment  affirmed. 


Harlan,  &c.  v.  Braxdales  adm'r. 
{Filed  May  15,  1896— iVb^  to  be  reported^ 

1.  Appellate  practice — Motion  for  new  trial — Jodgment  having  been  rendered 
on  the  24th  day  of  th«t  month,  a  motion  for  new  trial  made  on  the  27th  day 
of  the  month  wh8  too  late,  and  therefore  the  caAe  is  to  be  treated  aA  if  there 
had  been  no  motion  for  new  trial. 

2.  ^aw^— In  the  absence  of  a  motion  for  new  trial  in  an  ordinary  action 
in  which  the  law  and  facta  have  been  sabmitted  to  the  conrt,  nothing  can  be 
considered  by  thia  conrt  except  the  qoeatiiin  whether  the  pleadings  stated  a 
caQfie  of  action  and  whether  the  evidence  heard  and  properly  presented  by  a 
bill  of  exceptions  anthorized  the  judgment,  and,  there  being  no  bill  of  ex- 
ceptions in  this  case,  the  only  question  for  review  is  as  to  the  saffloiency  of 
the  pleadinirs. 

3.  Reversible  errors — In  the  absence  of  the  evidence  this  coart  can  not  say 
that  the  lower  conrt  erred  in  refusing  to  allow  certain  credits  indorsed  on 
the  note  sned  on. 

R.  J.  Breckinridge  for  appellants. 
R.  P.  Jacobs  for  appellee. 
Appeal  from  Boyle  Circuit  Court. 
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Opinion  of  the  court  by  Jud^e  Paynter. 

This  action  was  brought  on  three  promissory  notes,  the  execution 
of  which  is  admitted. 

The  law  and  facts  were  submitted  to  the  court.  The  parties  did 
not  request  it,  and  the  court  did  not  state  the  conclusions  of  fact  found 
separately  from  the  conclusions  of  law. 

The  Judgment  was  rendered  on  the  24th  day  of  January,  1894, 
and  on  the  27th  day  of  January,  1894,  the  motion  and  ground  for  a 
new  trial  were  entered.  The  application  for  a  new  trial  was  not 
made  within  three  judicial  days  after  the  judgment  was  rendered; 
therefore,  the  case  must  be  considered  as  if  no  application  for  a  new 
trial  had  been  made.    (White  v.  Crutcher,  IBush,  472.) 

It  follows  that  nothing  could  have  been  brought  to  this  court  for 
review  except  the  inquiry  as  to  whether  the  pleadings  stated  a  cause 
of  action,  and  whether  the  evidence  heard  and  properly  presented 
by  a  bill  of  exceptions  authorized  the  judgment.  (Helm  v.  Coffey 
80  Ky.,  176.) 

There  is  no  bill  of  exceptions.  It  follows  that  the  only  question 
for  the  court  to  review  is  the  sufficiency  of  the  pleadings.  The  suf- 
ficiency of  the  petition  was  not  qu(^lloried  below,  nor  is  it  suargested 
•on  this  appeal  that  it  does  not  state  a  cause  of  action.  The  petition 
does  state  a  cause  of  action. 

It  is  alles^ed  in  the  petition  that  no  part  of  the  notes  have  been 
.paid.  It  is  alleged  in  the  answer  that  certain  payments  have  been 
made  on  the  notes.  On  one  of  the  notes  the  answer  pleads  two  pay- 
ments, one  for  $60  and  the  other  for  $168,  and  claims, the  endorse- 
ments on  the  back  of  the  note  show  them. 

These  allegations  are  traversed  by  the  reply,  but  a  payment  of  $68 
is  admitted.  The  court  found  that  the  proper  cretlit  was  $68.  It 
is  urged  that  the  endorsement  on  the  note  sustains  appellant's  con- 
tention. The  evi(ience  which  the  court  heard  is  not  before  us.  We 
can  not  tell  what  evidence  was  heard  or  what  explanations  were 
made  as  to  the  meaning  of  the  endorsements  on  the  back  of  the 
note.  In  the  absence  of  such  evidence  we  must  conclude  it  author- 
ized the  conclusion  of  the  court. 

The  judgment  is  affirmed. 


Guthrie,  &i\  v.  Smith. 
{Filed  May  16,  1896— A'o^  /o  be  reporled.) 

Apf*enate  jurisdiction — Amount  in  ront'oversy — Upon  appeal  by  a  defendant 
the  value  in  nontroversy  is  the   nnQouut  of  the  judurment   rendert^d  a^^aini^t 
him  and  not  the  amount  claimed  by  plaiutifF.     And   an   the  amount   of   the 
jud(;rof»nt  rendered  against  appellants  in  this  case  is  less  than  one  htindred 
dollars  this  court  has  not  jurisdiction  of  the  appeal. 

Fenton  Sims  and  J.  C.  Dabiiey  for  appellants. 

R.  A.  Burnett  for  appellee. 

Appeal  from  Trigg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

J.  G.  Smith  instituted  this  action  in  the  Trigg  Quarterly  Court 
against  T.  G.  Guthrie,  &c. 
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It  is  substantially  alleged  in  the  petition  that  by  the  order  and  di- 
rection of  the  defendants,  T.  it,  Guthrie,  G.  S.  Austin  and  J.  M. 
Taylor,  that  the  defendant,  B.  F.  Lenean,  wrongfully  seized  and 
then  held  one  surrey,  the  property  of  the  plaintiif,  of  the  value  of 
$158,  and  that  plaintiff  haa  been  damaged  therehy  in  the  sum  of 
$100.  The  defendants  answered  but  did  not  claim  title  to  the  sur- 
rey, nor  show  a  right  to  seize  and  hold  the  same,  although  they  de- 
nied the  wrongful  seizure,  etc. 

The  judgment  of  the  quarterly  ^ourt  shows  that  the  surrey  was 
delivered  to  plaintiflT,  and  his  right  to  same  not  being  controverted 
by  defendants,  but  plaintiff 's  right  to  damages  being  controverted  a 
jury  trial  was  awarded  and  the  jury  returned  the  following  ver- 
dict: '*We,  the  jury,  find  for  the  plaintiff  $85.25;  Esfj.  Guthrie,  $15; 
George  Austin,  $15;  Lenean,  $5;  Esquire  Taylor.  25  cents. 

**W.  L.  Dunn,  Foreman,^^ 

Thereupon  the  court  rendered  judgment  against  each  of  the  parties, 
for  the  sums  preceding  their  names.  Afterwards  the  appellants, 
Guthrie  and  Austin,  appealed  to  the  Trigg  Circuit  Court,  executing 
ajoint  appeal  bond.  The  circuit  court,  on  motion  of  appellee,  dis- 
missed the  appeal,  as  we  suppose,  upon  the  ground  that  the  court  had 
not  jurisdiction  of  the  amount  in  controversy,  and  from  that  judg- 
ment Guthrie  and  Austin  have  appealed  to  this  court.  It  is  not  nec- 
easary  to  decide  whether  or  not  the  circuit  court  erred  in  dismissing 
the  appeal,  for  it  is  clear  that  at  most  there  is  not  exceeding  $85.2i5> 
in  controversy,  hence  this  court  has  no  jurisdiction  of  this  appeal. 

The  case  of  Dunning  v.  Lacey,  9G  Ky.,  611,  conclusively  settles  the 
law  of  this  case. 

It  results,  therefore,  that  this  appeal  must  be  dismissed. 


Trent,  &c.  v.  Colvin. 
i Filed  May  15,  1896— iVb/!  to  be  reported.) 

1.  Grounds  for  neiv  trial — The  BtRtement  that  the  verdict  is  "contrary  to- 
law"  it*  too  general  and  indefinite  to  be  considered  aa  a  ground  for  new  trial. 

2.  Forcible  detainer — Description  of  properly -^-K  warrant  of  forcible  deta'ner 
need  not  set  out  the  boundaries  of  the  land  alleged  to  be  detained.     A  gen-- 
eral  description  is  sufficient. 

In  this  case  a  description  of  the  property  as  "one  hoose  and  the  lower 
portion  of  the  farm  on  the  waters  of  Beaver  creek,  in  Anderson  oonnty,"  is- 
Bofficieutly  definite. 

C.  B.  Butner  and  Jno.  I.  Felix  for  appellants. 
W.  H.  Morgan  and  L.  H.  Carter  for  appellee. 
Appeal  from  Anderson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Landes. 

This  is  an  appeal  from  a  judgment  of  the  Anderson  Circuit  Court,, 
rendered  on  the  trial  of  a  traverse  by  the  appellants  of  the  verdict 
of  a  jury  against  them  upon  an  inquest  for  a  forcible  detainer,  held 
by  a  justice  of  the  peace  of  Anderson  county,  under  a  warrant  sued 
out  on  the  21st  day  of  February,  1894,  by  the  appellee,  charging  that 
the  appellants  did,  on  a  certain  date,  **forcibly  detain  from  the  said 
John  Colvin  one  house  and  the  lower  portion  of  the  farm  on  the 
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waters  of  Beaver  Creek,  in  Anderson  county,  *  *  *  which  the 
said  C.  S.  Trent  and  John  Trent,  tenants  of  said  John  Colvin,  now 
hold  a<;ainst  him."  By  their  verdict  the  jury  in  the  circuit  court 
found  the  appellants  guilty  of  the  forci hie  detainer  charged  in  the 
warrant,  upon  which  a  judjrinent  of  restitution  was  rendered.  Ap- 
pellants entered  their  motion  for  a  new  trial  in  due  time,  alleging 
for  grounds,  first,  error  in  the  instructions  to  the  jury;  second,  irregu- 
larity of  the  jury  and  of  the  prevailing  party  which  prevented  them 
from  having  a  fair  trial;  third,  surprise  which  could  not  hav^e  been 
provided  against;  and,  fourth,  that  the  verdict  was  not  sustained  by 
sufficient  evidence  and  was  contrary  to  law. 

It  appears  from  the  record  that,  by  consent  of  parties,  the  court 
instructed  the  jury  orally,  but  the  record  does  not  show  what  the 
instructions  were  or  that  they  were  excepted  to  l)y  the  appellants. 
Besides,  the  record  does  not  di*<cover  any  irregularity  or  improper 
conduct,  either  on  the  part  of  the  jury  or  of  the  appellee,  nor  is 
there  anything  in  the  record  to  show  that,  by  reason  of  surprise, 
their  substantial  rights  were  prejudiced.  So  that  the  three  last  men- 
tioned grounds  for  a  new  trial  have  nothing  to  sustain  them,  nor 
was  there  any  attempt  made  by  counsel  in  their  brief  to  sustain 
them. 

With  regard  to  the  statement  that  the  verdict  was  ''contrary  to 
law,"  that,  as  has  often  been  held,  is  too  general  and  indefinite  a 
statement  to  admit  of  consideration  as  a  irround  for  a  new  trial, 
where  there  is  no  specification  of  particular  errors  alleged  to  have 
been  committed  by  the  court  during  the  progressof  the  trial.  (Jones 
V.  Wocher,  <&c.,  90  Ky.,  230.)  So  that  the  only  questions  before  us 
are:  first,  whether  the  warrant  is  sufficient  to  support  the  judgment; 
i(nd,  second,  whether  the  evidence  is  sufficient  to  sustain  tlie  verdict. 

Upon  the  first  question,  it  appears  that,  at  the  beginning  of  the 
trial,  and  before  the  jury  was  impaneled,  the  appellants  moved  the 
court  to  quash  the  warrant  on  the  ground  that  the  description  there- 
in of  the  land  charged  to  have  been  forcibly  detained  was  too  indefi- 
nite and  that  the  court  overrulcHl  the  motion.  In  our  opinion  the 
desciption  of  the  land  and  premises  set  out  in  the  warrant  was  suffi- 
cient for  the  purpose  of  identifying  what  the  appellants  were 
charged  with  lorcioiy  detaining  against  the  appellee.  It  is  not 
required  in  such  cases  that  the  boundaries  of  the  land,  the  posses- 
sion of  which  it  is  sought  to  recover,  shall  be  set  out  in  the  warrant. 
It  is  only  necessary  that  the  warrant  shall  contain  a  general  descrip- 
tion of  it.  (Civil  Code,  section  454;  M(K)re  v.  Massie,  8  Littell,  297.) 
In  this  case  the  appellants  were  charged  to  be  the  tenants  of  the 
appellee  and  with  detaining  from  and  holding  against  him  ^*one 
house  and  the  lower  portion  of  the  farm  on  the  waters  of  Beaver 
creek,"  in  Anderson  county,  and  this  certainly  was  sufficient  to  in- 
form them  what  house  and  premises  the  ap|>ellee  wanted  them  to 
return  to  him,  the  possession  of  which,  if  they  were  his  tenants, 
they  received  from  or  held  under  him.  We  hold,  therefore,  that  the 
court  did  not  err  in  refusing  to  quash  the  warrant. 

UiKDn  the  question  as  to  the  sufficiency  of  the  evidence  to  sustain 
the  verdict,  very  little  need  be  said.  We  think  there  is  no  doubt, 
from  the  evidence,  that  the  appellants  agreed  to  hold  the  land  as  the 
tenants  of  the  appiellee  aAer  he  purchased  it  from  the  Mansfield  Ma- 
chine Works,  and  this  agreement  was  binding  on  them,  notwith- 
standing the  fact  that  the  appellee,  at  the  time,  had  only  a  bond  for 
the  title  to  the  property.  It  is  true  that  only  one  of  the  appellants 
signed  the  rent  contract,  but  the  other,  according  to  his  own  testi- 
mony, knew  of  the  contract  and  the  nature  and  object  of  it,  and 
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continued  to  live  on  the  premises,  after  it  was  executed,  with  the 
one  who  signed  it,  and,  so  fHr  as  the  record  shows,  he  never  notified 
the  appellee  that  he  claimed  the  land  against  him  or  that  he  would 
not  hold  it  under  him.  We  think  the  evidence  fully  justified  the 
jury  in  finding  as  they  did,  and  that  their  verdict  ought  not  to  be 
disturbed.  The  appellants,  however,  are  not  precluded  t)y  the  ver- 
dict and  judgment  from  asserting  in  the  proper  action  any  claim 
they  or  either  of  them  may  have  to  the  land  as  against  the  appellee, 
growing  out  of  any  arrangements  that  may  have  been  made  between 
them  with  regard  to  the  purchase  of  it  by  the  appellee.  But  they 
can  not  be  permitted  to  repudiate  their  contract  with  the  appellee 
after  he  has  performed  what  he  undertook  to  do  with  reference  to 
the  land,  which,  according  to  the  evidence,  was  undertaken  and 
performed  at  the  re«iuest  and  for  the  accommodation  of  the  appel- 
lants. 
There  being  no  error,  the  judgment  is  affirmed. 


CaVANAUGH    v.    VVILI-.SON. 

{Filed  May  16,  1896— iVb^  to  be  reported.) 

1.  Appearance — Where  a  defendant,  althooj^h  not  sommoned  to  answer  the 
petition,  entered  her  appearance,  and  the  allegationa  of  the  petition  were 
on  her  naotion  taken  to  be  controverted  as  if  ahe  had  answered,  the  court 
had  jarif«diction  of  her  person,  and  a  jodf^inent  against  her  was  not  void. 

2.  Execution  sales  —  Wnt  of  posiession  —Where  land  sold  nnder  exeoation  had 
previously  been  sold  under  execution  in  favor  of  another  creditor,  the  sub- 
«eqnent  redemption  of  the  land  by  the  debtor  from  the  firnt  Hale  inured  to 
the  benefit  of  the  purchaser  at  the  second  sale,  and  he,  having  obtained  a 
sheriff's  deed,  is  entitled  to  a  writ  of  possession.  He  can  not  be  regarded 
as  having  purchased  merely  the  equity  of  redemption  and  as  having  lost  the 
benefit  of  his  purchase  by  failing  to  redeem  the  land. 

3.  Same — As  the  debtor  did  not  in  her  answer  ask  that  the  purchaser  be 
required  as  a  condition  of  being  put  in  possession  to  indemnify  her  for  the 
amount  she  pnid  to  redeem  the  land,  the  lower  court  was  not  authorized  to 
grant  snch  relief. 

Lane  &  Burnett  for  appellant. 

A.  E.  Willson,  W.  W.  Thum  and  Burton  V^nce  for  appellee^. 
Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 
Opinion  of  the  court  by  Judge  Lewis. 

March  19,  1888,  in  certain  consolidated  actions  personal  judgments 
were  rendered  in  favor  of  Kate  Kiley  and  others  against  Catherine 
Cavanaugh  and  others.  From  each  of  those  judgments  an  appeal 
was  prayed  by  Catherine  Cavanaugh  to  the  Superior  Court  and  a 
aupersedeas  bond  executed.  But  the  transcript  not  having  been  filed 
within  the  time  required  by  the  Civil  Code,  the  appeal  was,  on  mo- 
tion of  appellee,  dismissed  with  damages. 

Thereafter  execution  on  each  Judgment  was  issued  and,  by  the 
proper  officer,  levied  on  a  certain  lot  of  land  belonging  to  Catherine 
Cavanaugh  and  sold  in  the  manner  required  by  statute.  At  that 
sale  appellee  A.  E.  Willson,  being  the  highest  and  best  bidder,,  be- 
<*ame  tne  purchaser,  and,  subsequently,  the  officer,  in  due  form, 
executed  to  him  a  deed. 
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Afterwards,  February  6,  1891,  Willson  moved  the  court  for  a  writ 
of  possesy-ion. 

April  ]3«  1891,  the  judgment  now  appealed  from  was  rendere<l  sus- 
taining the  motion  ft>r  the  writ. 

As  this  record  now  appears  to  us  the  various  Jud&rments  were 
valid,  unsatisfied  and  unreversed;  and,  as  the  plaintiffs  appear  ta 
have  been  entitled  to  the  exei*utions  that  issued,  the  sale  was  regu- 
larly made  and  the  deed  properly  executed,  the  lower  court  was 
bound  to  adjudge  the  purchaser,  Willson,  entitled  to  the  writ  of 
possession. 

The  objection  that  the  judgments  were  void  because  the  court  did 
not,  at  the  date  of  the  judgments,  have  jurisdiction  of  the  person  of 
Catherine  Cavanauvrh,  can  not  avail,  because,  though  not  summoned 
to  answer  the  pleading  of  each  plaintiff,  she  did  enter  her  appearance 
and  the  various  allegations  were,  on  her  motion,  taken  to  be  contro- 
verted, as  if  she  had  answered  to  each. 

In  answer  to  the  motion  appellant  stated  the  fact  that,  in  June,. 
1888,  under  an  execution  in  favor  of  Meyer  &  Ffeiffer,  the  same  lot 
was  sold  and  purchased  by  them,  though  at  less  than  two  thirds  of 
the  value  thereof,  and  that  she  had  until  June  4,  1889,  to  redeem  itj. 
that  in  the  meantime  the  sale,  was  made  to  appellee  Willson,  ana 
was,  consequently,  a  sale  of  only  her  equity  of  redemption;  but  he 
never  did  redeem  the  lot  and  thus  lost  the  benefit  of  his  purchase, 
and  that  as  she  did,  July  31,  1889,  redeem  the  lot  by  paying  to  Mey- 
er &  Pfeiffer  the  purchase  price,  she  re-acquired  the  at>solute  fee  and 
appellee  Willson  last  the  benefit  of  his  purchase. 

In  our  opinion  the  redemption  of  the  lot  by  appellant  enured  to- 
the  benefit  of  Willson,  the  purchaser,  and  is  not  an  obstacle  to  the 
writ  of  possession.  She  did  not,  in  her  answer,  ask  that  appellee  be 
requirerf,  as  a  condition  of  being  put  in  po-^session,  to  indemnify  her 
for  the  amount  she  so  paid  Meyer  &  Pfeiffer,  and  the  lower  court 
was  not  authorized  to  grant  such  relief. 

Judgment  afiirmed. 


Long  v.  Commonwealth. 
(I'Ued  May  15,  1896— iVb^  to  be  reported.) 

Deadly  ^'^Qff^ — Instructions — Upon  the  trial  of  appellant  nnder  an  indict- 
ment for  willTmly  aDtf-malicioosly  rttriking  and  woandint;  with  intent  to  kill,, 
it  appearing  from  the  evidence  that  the  inBtroment  used  was  an  iron  weight,, 
the  appellant  was  not  prejodiced  by  an  instruction  telling  the  jury  that  **by 
the  words  *a  deadly  weapon,'  as  used  in  the  instructions,  is  meant  a  weapon 
with  which  death  could  be  produced  when  ui^ed  in  the  manner  in  which  de- 
fendant used  it  on  the  occasion  mentioned.'*  It  was  thus  left  to  the  jury  ta 
determine,  from  its  size  and  weight  and  the  manner  of  its  use,  whether  th& 
instrument  used  was  a  deadly  weapon. 

Boles  &  Duff  for  appellant. 

W.  S.  Taylor  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelriggf. 

In  a  justice's  court  in  Barren  county,  and  while  one  Nuckols  was. 
being  recognized  by  the  court  to  appear  as  a  witness  befor©  the  grand 
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jury  against  the  appellant,  Long:,  and  hi^  brother,  the  appellant, 
without  notice  to  the  witness,  stepped  up  behind  him  or  to  his  side 
and  struck  him  a  severe  blow  on  the  head  with  an  iron  weight. 

Upon  indictment  and  trial  for  thus  maliciously  striking  and  wound- 
ing Nuck<ils  the  appellant  was  found  guilty  and  his  punishment  fixed, 
at  confinement  in  the  penitentiary  for  one  year. 

The  (»ourt  properly  instructed  the  jury  under  the  language  of  the 
statute  under  which  the  indictment  was  found,  as  well  as^n  the  law 
of  wounding  in  sudden  heat  and  passion  and  of  assault  and  battery, 
and  no  objection  is  urged  against  the  instructions  so  given,  but  it  is 
urged  that  No.  5  is  erroneous.  It  reads  as  follows:  **By  the  words 
'a  deadly  weapon,'  as  used  in  instructions  1,  2,  3  and  4,  is  meant  a 
weapon  with  which  death  could  be  produced  when  useci  in  the  man- 
ner in  which  defendant  used  it  on  the  occasion  mentioned  in  the  in- 
dictment." 

This  instructitm  assumes  that  the  defendant  did  use  the  weight, 
but  this  is  admitted;  nor  is  there  any  conflicting  testimony  as  to  the 
manner  of  its  use.  The  only  disputed  question  connected  with  the 
transaction  was  the  size  and  weight  of  the  iron  instrument  used. 
From  its  size  and  weight  and  the  manner  of  its  use  the  jury  was  to 
determine  whether  it  was  a  deadly  weapon— that  is,  one  which  so 
used  could  produce  death. 

We  are  not  able  to  see  in  what  respect  the  instruction  was  preju- 
dicial to  the  rights  of  the  defendant  under  the  proof.  It  is  also  sug- 
gested that  the  punishment  is  excessive.  If  we  were  authorized  to 
consider  this  feature  of  the  verdict  we  are  not  prepared  to  agree  with 
counsel.  The  attack  was  made  under  {>eculiar  circumstances.  The 
hand  of  the  witness  was  uplifted  before  the  court  while  he  was  being 
recognized  to  appear  against  the  appellant  was  charged  with  a  felony. 
The  blow  thus  inflicted  upon  a  wholly  defenseless  victim  might 
easily  have  produced  death.  As  it  was,  an  ugly  wound  was  inflicted 
and  under  peculiarly  aggravating  surroundings. 

Judgment  affirmed. 


Row  v.  Dyer,  &o. 
{Filed  May  14,  lH\d^—Notto  be  reported.) 

Trespass — TitU  to  land — In  this  action  to  recover  a  tract  of  land  and  dam*' 
ages  for  the  catting  of  timber  thereon,  and  also  to  restrain  the  defeudants- 
from  further  trespaps,  the  evidence  shows  that  the  title  is  in  plaintifiP  and 
not  in  defendants,  and  the  conrt  should  have  granted  the  relief  son^ht,  the 
catting  of  the  timber  being  admitted. 

John  L.  Scott  &  Son,  W.  H.  Holt  and  Augustus  Averitt  for  ap- 
pellant. 

Howes  &  Patrick  and  B.  G.  Williams  for  appellees. 

Appeal  from  Magoffin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

This  action  was  instituted  by  the  appellant  against  Butler  Dyer  to* 
recover  twenty-six  acres  of  land  and  damases  for  the  cutting  of  tim- 
t>er  thereon.  Plaintiff  by  amende<l  petition  made  the  other  ap- 
pellees, except  Jackson,  parties,  and  alleged  that  they  had  cut 
valuable  timber  on  said  land,  and  sought  to  obtain  judgment  against 
vol.   1 8 — 12 
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them,  and  also  obtained  an  injunction  to  restrain  the  appellees  from 
farther  trespass. 

Appellee  J3yer  answered  and  elainied  the  land  and  admitted  that 
he  authorized  the  cutting  of  the  timber  sued  for,  and  other  appellees 
on  a  license  from  Dyer  to  cut  the  timber.  Jackson  was  made  a  party 
on  his  own  motion,  and  also  claimed  the  land.    Appellant  and  ap- 

Eellees,  Dyer  and  Jackson,  all  claimed  under  title  derived  from  the 
eirs  of  John  Trusty,  deceased.  The  evidence  shows  John  Trusty 
owned  a  farm  at  the  time  of  his  death,  and  that  a  portion  of  it  was 
devoted  in  some  way  to  the  payment  of  his  debts,  a  portion  set  apart 
to  the  widow  as  dower,  and  the  residue  of  the  farm  set  apart  to  the 
ehiklren,  and  it  appears  that  they  sold  to  certain  parties  their  inter- 
est in  that  farm,  upon  which  the  widow  and  heirs  resided,  and  after- 
wards sold  the  land  in  contest  to  appellant,  who  is  a  son-in-law  of 
said  decedent. 

The  twenty-six  acres  in  contest  does  not  adjoin  the  said  farm — at 
least  seems  to  have  been  no  part  of  it — but  was  a  separate  tract  or 
parcel.  Hence  the  bonds  and  deeds  relied  on  by  appellees  did  not 
pass  the  title  of  the  Trusty  heirs  to  the  vendees,  under  and  through 
whom  appellees  claim,  and  besides  this  the  proof  is  clear  that  such 
vendees  did  not  contract  for  nor  claim  to  have  bought  the  land  in 
contest. 

The  court  below,  upon  final  hearing,  dismissed  plaintiff's  petition, 
^dissolved  the  injunction  and  ac^udged  the  proceeds  of  the  sale  of  the 
timber  to  appellees,  and  from  that  judgment  this  appeal  is  prose- 
cuted. 

Jackson's  claim  to  the  land  was  also  adjudged  to  be  invalid,  but 
he  has  not  appealed. 

It  seems  10  us  that  the  judgment  appealed  from  is  erroneous,  and 
the  same  is  reversed  and  cause  remanded,  with  directions  to  render 
a  Judgment  in  favor  of  appellant  for  the  recovery  of  the  land,  and  to 
perpetuate  the  injunction  and  to  adjudge  to  plaintiff  the  value  of 
the  timber  sued  for  and  for  proceedings  consistent  with  this  opinion. 


Mt.  Sterling  National  Bank  v.  Greene. 

{^Filed  May  14,  18%.) 

1.  Baitks^  Refusal  to  pay  check  of  depositor — If  a  bank  refases,  without  Bnffi- 
oient  JDStiiioation,  to  pay  the  check  of  a  customer,  the  customer  has  an  ac- 
tion for  damages  against  the  bank. 

2.  Set'off  of  batik  against  deposit — Where  the  cnstomer,  either  before  the 
check  i8  drawn  or  before  the  bank  has  notice  of  it,  becomes  indebted  to  the 
bank  in  an  amoont  eqoal  to  or  greater  than  the  amount  of  his  deposit,  the 
bank  may  refuse  to  honor  his  check;  and  in  order  to  Kive  the  bank  this  right 
it  IS  uoi  necessary  that  it  should  apply  the  deposit  as  a  credit  on  the  custo- 
mer's indebtedness,  the  simple  refusal  to  pay  the  check  being  all  the  appro- 
priation needed  for  that  purpose. 

Tyler  &  Apperson  for  appellant. 

A.  T.  Wood,  B.  F.  Day,  Z.  T.  Young  and  C.  P.  Chenault  for  appel- 
lee. 

Appeal  from  Montgomery  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 
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James  Greene  brougrht  this  action  to  recover  of  the  Mt.  Sterling 
National  Bank  $5,000  damages,  his  cause  thereof  bein^  stated  substan-' 
tially  as  follows:  That  October  17, 1892,  he  drew  his  check  on  defend- 
ant for  $1,000,  payable  to  the  order  of  Sally  A.  Bratton,  which  was 
October  27,  1892,  duly  presented  for  payment;  but  that  although 
when  said  check  was  drawn  and  delivere(i,  as  also  when  it  was  pre- 
sented by  Sally  A.  Bratton  for  payment,  plaintiff  had  ample  money 
on  deposit  and  to  his  credit  in  the  bank  to  pay  said  che<*k,  and  de- 
fendant refused  to  pHy  and  caused  the  check  to  i)e  protested,  and 
thereby  injured  plaintiff's  credit  and  standing  in  the  community  as 
-an  honorable  l)usiness  man  to  his  jrrf*Ht  dnmage,  etc. 

As  ground  of  defense  defendant  stated  in  its  answer  substantially 
that  Decern l)er  2,  1891,  plain titl'  executed  and  delivered  to  it  his 
promissory  note,  agreeing  to  pay  six  iimnths  thereafter  $5,671.31, 
which  became  due  June  2,  1892;  that  Octt^her  :i7,  J892,  said  note  was 
still  due  and  unpai(i,  and  was  for  largely  more  th^n  plaintiff  then 
had  on  deposit  and  to  his  cretlit  in  delenilant's  bank;  that  because  it 
had  a  lien  upon  and  right  of  set-off  aj^ainst  amount  of  plaintiff's 
<'redit  on  that  day  as  depositor,  defendant  refused  to  pay  said  check 
and  retained  the  amount  of  his  deposit  until  October  31,  1892,  when 
payment  was  actually  made  by  bin)  of  the  note,  and  then  defendant 
released  its  lien  and  plaintiff  drew  ehecks  in  favor  of  other  parties 
for  the  entire  amount  of  his  deposit,  which  were  paid  as  pre- 
sented. 

To  that  answer  a  general  demurrer  was  filed  and  sustained,  demur- 
rer to  the  petition  having  been  |)reviously  overruled,  and  verdict 
and  judgment  being  subsequently  rendered  in  favor  of  plaintiff  for 
$2,000,  the  defendant  appealed. 

It  seems  to  be  well  settled  that  the  obligation  of  a  bank  to  pay 
-checks,  drafts  and  orders  of  a  depositor  so  long  as  it  has  in  its  pos- 
session funds  ot  his  sufficient  to  do  so,  and  which  are  not  incumbered 
by  the  attaching  of  an  earlier  lien  in  favor  of  the  bank,  and  the  re- 
•clprocal  right  of  the  depositor  to  have  them  paid  are  so  far  substan- 
tial that  if  the  bank  refuses  without  sufficient  justification  to  pay  the 
check  of  a  customer  .the  customer  has  his  action  for  damages  against 
the  bank.    (Morse  on  Banks  and  Banking,  section  458.) 

As,  therefore,  the  statements  in  the  petition    constitute  prima 
Jade  a  cause  of  action,  the  demurrer  to  it  was  properly  overruled- 

But  in  the  language  of  the  Masonic  Saving  Bank  v.  Bang's  adm'r, 
S  Ky.  La\v  Rep.,  16,  "The  right  of  a  bank  to  a  general  lien  on  the 
money  and  funds  of  the  depositor  in  its  vaults  for  the  payment  of 
the  tmlance  of  the  general  account  of  the  depositor  is  recognized  by 
all  the  elementary  l^oks  of  l>ank  and  banking  and  sustained  by  an 
unbroken  line  of  American  decisions." 

In  Pursiful  v.  Pineville  Bank,  17  Ky.  Law  Bep.,  38,  it  is  said 
by  this  court  that  there  fs  no  difference  of  opinion  as  to  the  right 
•of  a  bank  under  the  doctrine  of  set-off  to  have  applied  to  payment 
of  a  note  held  by  it  against  a  depositor  unappropriated  funds  he 
may  have  deposited  in  the  bank  to  his  credit. 

As  aptly  and  correctly  said  in  Herndon  v.  The  Louisville  Banking 
€o.,  decided  by  the  Superior  Court,  10  Ky.  Law  Rep.,  584,  **the 
relation  between  the  bank  and  the  depositor  is  that  of  debtor  and 
creditor,  and  as  lon^  as  it  exists  the  bank  must  honor  the  drafts  and 
<;hecks  of  the  depositor  in  the  order  in  which  they  are  presented  to 
the  extent  of  the  deposit,  but  when  on  account  of  any  legitimate 
transaction  between  the  parties  the  relation  is  shifted  and  the  balance 
of  the  account  is  against  the  depositor,  it  seems  to  us  that  upon  prin- 
<nple  the  bank  should  not  be  required  to  respond  to  the  demand  of 
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the  holder  of  the  check,  which  whs  drrtwn  before  this  altered  ccmdi- 
tion  of  affairs,  but  of  which  the  bank  had  no  notice  until  after* 
ward." 

In  this  crtse,  however,  the  depositor,  prior  to  and  at  the  date  of  the- 
check,  was  indebted  to  the  bank  by  a  promissory  note  past  due  an 
amount  greater  than  what  he  had  on  deposit,  and,  therefore,  occu- 
pied the  relative*  attitude  of  debtor. 

In  sustaining  thedeiriurrer  to  the  answer  the  lowerci>urt  expressed 
an  opinion  that  defendant  had  a  lien  on  the  deposit  of  plaintiff, and  the- 
right  at  the  time  of  presentation  of  the  check  by  the  holder  for  pay- 
ment to  appropriate  the  entire  amount  then  on  <leposit  belonging  to 
plaintiff  to  the  payment  of  said  note  due  from  plaintiff  to  defendant. 
But  the  demurrer  to  the  answer  was  nevertheless  sustained,  because 
in  the  languajre  of  the  court  the  defendant  failed  on  the  presentation 
of  the  check  toappropriate  said  dep(  sitand  apply  the  sameasacredit 
on  the  said  note  and  thereby  released  its  lien. 

It  seems  to  us  the  reason  for  that  decision  is  not  sutncient.    The 
question  is  whether  at  the  time  the  check  was  presented  the  bank 
had  the  right  to  refuse  payment.    If  it  did,  then  its  simple  refusal  to- 
honor  the  check  was  proper  exercise  of  that  right,  and  all  the  appro- 
priation needed  for  that  purpose. 

In  our  opinion  the  facts  stated  in  the  answer  constitute  sufficient 
justification  of  the  bank  refusing  to  pay  the  check  in  question,  andi 
prima  facie  sufi^cient  ground  of  defense  to  the  action.  And  as  this 
record  stands  defendant  was,  on  the  pleadings,  entitled  to  judgment. 
We  need  not  refer  to  the  instructions  further  than  to  say  having  l>een 
given  upon  incorrect  hypothesis  they  are  necessarily  erroneous. 

For  the  primary  error  in  sustaining  demurrer  to  the  answer  the 
Judgment  is  reversed  and  cause  remanded  for  new  trial  consistent, 
with  this  opinion. 

Judge  Hazelrigg  not  sitting. 


Rudy's  adm'b,  Ac.  v.  Shelby villk  &  Louisville  Turnpike. 

BOAD  Co. 
tFiled  May  16,  1896— iVb^  to  be  reported.) 

1.  Tunt pikes —  IVriiien  contract  not  ajffeciett  6y  farol  ngtetment — In  this  aotion 
against  a  turiipiko  road  company  to  recover  the  arooont  of  toll  allet^ed  to 
have  been  wrougfnlly  collected  by  defendant  at  h  toUgate  on  a  branch  road,, 
which  gate  plHintiffs  insist  the  defend  bad  no  right  to  erect,  the  agreement 
with  the  sabscribers  onder  which  the  defendant  built  tlie  roud  being  a  writ* 
ten  one,  it  vhs  not  competent  for  the  plaintiffs  to  show  a  oontemporaueooa^ 
parol  agreement  not  to  erect  a  tollgate,  snch  an  agreement  being  incousist* 
ent  with  the  writing. 

2.  Hfght  to  erect  toilgates—k\\.\iO\x%\i  the  amendment  to  defendant's  charter 
anthorizing  it  to  boild  the  branch  road  gave  it  no  express  authority  to  col> 
lect  toll,  yet  as  the  act  to  which  the  amendment  applied  gave  ample  power,, 
and  the  road  when  built  became  a  branch  of  the  main  road  and  its  control 
and  management  subject  t(>  the  existing  laws  of  the  corporation,  nothing 
more  was  necessary  to  authorize  the  collection  of  tolls  upon  the  branch 
road. 

8.  ^iam^— The  provision  of  an  amendment  to  the  charter  giving  authority 
to  charge  and  collect  tolls  for  certain  kinds  of  travel,  and  to  erect  speciaL 
gates  therefor,  did  not  have  the  effect  to  take  away  the  right  to  collect  tolls, 
for  all  kinds  of  travel  which  had  previously  been  given. 

D.  M.  Bodman  for  appellants. 
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IE.  J.  McDerinott  and  J.  F.  Bullitt  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

'Opinion  of  the  court  by  Judge  Hazelrigg. 

Frior  to  1874  a  dirt  road  led  from  the  village  of  St.  Matthews  near 
liOuisville,  northeastwardly  toward  Westport,  in  Oldham  county. 
Between  St.  Matthews  and  Goose  Creek  on  that  road,  a  distance  of 
«ome  three  miles,  a  number  of  persons  resided,  whose  route  to  Louis- 
ville mi^ht  either  be  over  the  Brownsboro  turnpike,  situated  on  the 
north,  or  over  the  Shel|;)yvi lie  pike  on  the  south.  These  residents 
had  procured  a  i-harter  for  a  turnpike,  but  had  despaired  of  building 
a  road  when,  by  a  written  contract  with  the  She! by ville  Turnpike 
•Co.,  it  was  agreed  that  the  residents  should  give  the  company  ''a«<  a 
bonus*'  the  sums  of  money  set  opposite  their  names  respectively, 
and  the  right  <»f  way  for  the  purpose  of  making  a  turnpike  from  St. 
Matthews  to  Goose  Creek,  the  compiiny  to  build  the  road  **sixteen 
feet  wide,  twelve  feet  of  metal  rock  eleven  inches  deep,  and  four 
feet  with  broken  stone,  etc."  Attached  to  the  sitrnatures  of  a  num- 
ber of  these  residents  were  certain  conditions  and  stipulations  to  be 
observed  hy  the  campany. 

It  is  ihe  contention  of  these  residents,  represented  here  by  the  ap- 
pellants, Rudy  and  others,  that  a  part  of  the  contract  under  which 
the  n»ad  was  built  and  these  sums  paid  was  that  no  toUgate  should 
be  erected  on  this  road  for  all  time,  and  no  toll  collected  for  travel 
thereon  unless  at  gates  erected  on  ifs  main  road;  and  the  company 
having  in  1882  erected  a  tollgate  near  St.  Matthews  on  the  new  road, 
this  suit  was  brought  in  October,  1889,  to  recover  back  the  amounts 
■of  toll  wrongfully  collected  thereat. 

The  chancellor  held  that  the  terms  of  the  written  agreement  under 
which  the  company  undertook  to  build  and  did  build  the  road  could 
not  be  barred  by  a  contemporaneous  parol  agreement  inconsistent 
with  the  writing,  and,  moreover,  that  the  proof  of  such  agreement 
was  **wholly  insufficient  and  unsatisfactory,"  and  refused  to  enter  a 
judgment  upon  **such  vague  and  shadowy  evidence,"  and  in  these 
conclusions  we  concur. 

In  answer  to  the  contention  of  plaintiff's  counsel  that  the  company 
lacked  the  necessary  legislative  authority  to  erect  gates  and  collect 
toll  on  the  road  in  question  the  charter  and  amendments  thereto 
tseem  conclusive. 

It  is  true  thai  in  the  amendment  authorizing  it  to  build  the  Goose 
Creek  branch  no  t^xprej^s  authority  to  collect  t(»ll  is  given,  but  the 
act  lo  which  the  amendment  applied  gave  ample  power,  and  the 
road  when  built  became  a  branch  of  the  main  road  and  its  control 
and  management  subject  to  the  existing  laws  of  the  corporation. 
But  if  power  were  lacking  here  it  is  found  in  the  amended  and 
'Consolidated  charter  of  February,  1882. 

The  uppellee  is  given  "such  powers  and  authority  as  are  usual  and 
incidenr  to  turnpike  corporations  in  Kentucky,  and  such  as  are  nec- 
essary to  carry  out  the  purposes  of  this  act,"  and  it  is  given  power 
*'to  hold,  own,  manage  and  operate  the  turnpike  road  now  owned 
by  said  company,  *  *  together  with  all  the  branch  roads  owned 
by  said  company,"  and  might,  **for  five  continuous  miles  of  its  road, 
-erect  and  keep  tollgates  thereon,  etc." 

We  agree  with  the  learned  judge  below  that  the  word  **road," 
appearing  in  the  sixth  section  of  the  act  of  1882,  **does  not  have  the 
rtstricted  meaning  of  referring  exclusively  to  defendant's  main  road 
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but  obviously  refers  to  and  embraces  the  main  road  and  branch  roads^ 
specified  in  section  5  of  said  act." 

Obviously  the  act  of  1890  attempting  to  construe  the  act  of  1882: 
can  not  affect  the  prior  rights  of  the  parties,  whatever  prospective 
effect  may  be  jfiven  it. 

Aside  from  all  this,  however,  the  act  of  March  6,  1884  (chapter  318» 
acts  of  1888,  volume  1,  prtg:e  583),  jrlves  express  authority  to  the  ap- 
pellee to  charge  and  collect  toll  *' for  wajfons  and  other*  wheeled 
vehicles  haulintr  produce  to  or  from  the  railroad  station  at  St.  Mat- 
thews," and  provided  for  the  erection  of  special  gates  for  that  pur- 
pose; and  while  toll  for  no  otiier  species  of  travel  .^eems  to  be 
authorized  by  the  act  last  mentioned  the  plaintiff  has  not  attempted 
to  distinguish  between  the  tolls  paid  in  conformity  with  this  and  the 
light  tolls  which,  according  to  apellants'  contention,  might  have  been 
unauthorizt^'d  by  it.  We  believe,  however,  that  the  right  to  collect 
tolls  for  all  kinds  of  travel  was  conferred  by  the  acts  prior  to  the  one 
of  1884,  and  that  this  rii:ht  continued  in  spite  of  an  implication  to 
the  contrary  in  the  act  iHst  mentioned. 

The  judgment  dismissing  the  petition  is  affirmed. 


Shelbyville  &  Louisville  Turnpike  Road  Co.  v.  Hite,  Ao^ 
(Filed  Mai/  15,  1S96— Not  to  be  reported.) 
E.  J.  McDermott  and  J.  F.  Bullitt  for  appellant. 
D.  M.  Rodman  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

This  case  is  similar  in  all  respects  to  that  of  Rudy's  adm'r,  <fec.^ 
against  Shelbyville  T.  P.  R.  Co.,  this  day  decided,  supra^  except 
that  the  chancellor  gave  a  judgment  for  some  $550  in  favor  of  Sim- 
coe  and  others,  living  on  the  Goose  Creek  rtmd,  and  the  company 
has  appealed. 

Upon  the  principles  decided  in  the  Rudy  case  the  judgment  must 
be  reversed,  with  directions  to  dismiss  the  petition. 


TiLLETT  v.  Curd. 

(Fited  May  16,  1896— iVo^  to  be  reported,) 

Homcstend — The  homesteHd  of  the  wife  contioaes  after   her  death  for  ihe^ 
benefit   of    the   sDryivint;    hatband;  and  where  hasbaud    aud  wife  execnted 
a  mortgage  upon  the  wife's  land  to  secure  her  debt,  in  enforcing  the  mort- 
gage lien  after  the  wife's   death   it  was   error   to   subject  the  homestead,  th& 
land  being  sufiicient  to  satisfy  the  debt  and  still  secure  the  homestead  to  th& 
husband.     Therefore,  a  homestead  of  the  value  of  $1,000  should   have  been 
set  apart  to  the  husband  aud  the  residue  of  the  tract  subjected  to  the  pay- 
ment of  the  debt. 

John  H.  Welch  and  W.  R.  Welch  for  appellant. 
Bronaugh  &  Bronaugh  for  appellee. 


MILLER    V.    CAVANAUGH.  l8j 

Appeal  from  Jessamine  Cireuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  wife's  land  was  niortg:aj?ed  to  secure  a  debt  for  borrowed  money- 
she  owed  her  mother,  the  note  executed  by  the  liusband  and  wife. 
The  husband  and  wife  lived  on  the  land  at  the  wife's  death.  She 
died,  as  is  alleged,  in  March,  1894,  and  whether  before  or  after  the 
law  firivinjf  the  husband  a  life  estate  in  one-third  of  the  wile's  land 
does  not  appear,  nor  is  it  material  to  this  inquiry. 

After  the  wife's  death  the  appellee,  who  is  the  mortgagee,  filed 
suit  to  foreclose  the  mortgage,  and  the  court  below  solclthe  home- 
stead of  the  husband  to  pay  the  debt.    This  was  error. 

In  Ellis  V.  Davis,  90  Ky.,  183,  it  was  held  that  the  husband  was  enti- 
tled to  a  homestead  in  the  land  of  the  wife,  and,  therefore,  the  land 
or  enough  of  the  tract  should  have  been  sold  to  pay  the  note  and 
the  homestead  allotted  to  the  husband  in  the  remainder  of  the  tract. 
The  chancellor  proceeded  on  the  idea  that  it  was  the  husband's  debt, 
and,  the  mortgage  to  the  creditor  passing  the  homestead,  it  was- 
proper  to  subject  it.  This  would  have  been  true  if  there  had  been 
no  other  security  for  the  debt,  but  the  land  itself  was  bound  by  rea- 
son of  the  mortgage,  and  of  sufficient  value  to  pay  the  debt  and  se- 
cure the  homestead  to  the  husband. 

This  case  is  made  stronger  for  the  husband  because  it  is  alleged 
the  money  was  all  used  by  the  wife,  and  in  fact  the  loan  made  to 
her;  still  this  fact  does  not  control  the  case,  as  the  husband  was  enti- 
tled at  the  death  of  the  wife  to  this  exemption.  If  the  hur^band  had 
died  the  owner  the  homestead  would  have  heen  secured  to  the  wife^ 
and  the  latter  being  the  owner  does  not  change  the  rule. 

Reversed  and  remanded  for  proceedings  consistent  with  this  opin- 
ion. 


Miller  v.  Cavanaugh. 
{Filed  Ma.if  19,  1896.) 

1.  Interest — A  note  payable  ten  years  after  date.  **with  interest  at  the  rat^^ 

of  6  per  cent,  per  annom  from until  paid,"  bears  interest  from  date- 

and  not  nnerely  from  maturity.  It  \^  not  reasonable  to  uuppose  the  parties- 
were  contracting  for  interest  for  a  time  snbstequeiit  to  the  time  fixed  for 
payment,  when  the  law  would  allow  interest  from  that  time  without  a  con- 
tract. 

2.  Motion  for  appointment  of  receiver — Appeal nncc — If  there  was  any  irre{?u- 
larity  in  permitting  the  plaintiff  without  notice  to  enter  a  motion  for  th& 
appointment  of  a  receiver  and  to  file  an  amended  petition  the  defendant 
waived  his  right  to  complain  by  euterin^^  his  appearance  to  the  motion  and 
by  filing  an  answer  t(»  the  amended  petition. 

L,  J.  Moore  for  appellant. 
Bronston  &  Allen  for  appellee. 
Appeal  from  Fayette  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

This  action  is  on  a  note  executed  by  Miller  to  Cavanaugh  for  $500, 
payable  two  years  after  date,  *'vviih  interest  at  the  rate  of  6  per  cent, 
per  annum  from until  puid." 

The  judgment  gave  interest  from  the  date  of  the  note.  It  is  in- 
sisted that  it  was  error  for  the  court  to  give  interest  Irom  the  date  of 


l84  SWEARINGEN   V.    ABBOTT,    EX'OR. 

• 

the  note  upon  the  principal;  that  when  an  obligation  is  silent  as  to 
when  interest  is  to  run  the  law  implies  that  it  bears  interest  only 
from  the  time  it  falls  due. 

We  concede  this  to  be  the  correct  rule  when  a  case  arises  for 
its  application.  This,  however,  is  not  that  kind  of  a  case.  The 
blank  date  does  not  brin^  the  case  within  the  rule.  The  obligation 
is  not  silent  as  to  interest,  but  provides  that  it  is  to  draw  interest 
at  the  rate  of  6  per  cent,  per  annum  until  paid.  It  was  to  be  paid  at 
the  end  of  two  years  and  '*with  interest.*' 

It  provides  for  an  annual  interest.  It  can  not  be  said  that  the 
note  only  draws  interest  after  maturity.  It  was  to  be  paid  at  a  ^iven 
date,  and  it  is  i\n reasonable  to  suppase  that  a  note  for  the  payment 
of  money  on  a  particuhir  day,  with  interest  at  a  certain  rate  per 
annum  until  paid,  could  be  construed  to  mean  that  the  interest 
should  commence  on  the  day  of  payment  and  not  before,  for  the  law 
would  give  interest  from  that  date. 

The  language  specifyinj?  interest  shows  that  it  was  the  intention  of 
the  parties  that  the  note  should  draw  interest  from  date.  We  con- 
elude  that  the  parties  were  contracting  for  interest  on  the  note  for  a 
period  of  time  when  the  note  would  not  draw  interest  except  for 
such  contract,  and  not  for  a  time  subsequent  to  the  date  when  the 
note  was  to  be  paid.  It  was  useless  to  make  a  contract  for  interest 
after  the  default  of  payment,  when  the  law  would  allow  interest 
on  the  note  from  such  time. 

We  think  Winn  v.  Young,  1  J.  J.  M^,  52,  supports  our  conclusion. 
Besides,  the  petition  alleges  that  defendant  agreed  and  promised  to 
pay  the  note,  with  interest  from  its  (hite  until  paid.  The  answer 
fails  to  controvert  this  allegation.  The  allegations  of  the  petition,  we 
think,  are  sufficient  to  authorize  a  recovery  on  the  note. 

The  plaintiff  held  the  note  in  suit  and  four  others  for  the  balance 
of  the  purchase  money  which  the  defendant  had  agreed  to  pay  him 
for  a  house  and  lot  in  Lexington,  Ky.  The  plaintiff  without  notice 
entered  a  motion  to  place  the  property  in  the  hands  of  a  receiver, 
And  also  offered  and  the  court  permitted  an  amended  petition  to  be 
filed.  Defendant  filed  an  answer  to  the  amended  petition  and  re- 
sisted the  motion  to  place  the  property  in  the  hands  of  a  receiver. 
On  the  hearing  of  the  njotion  the  defendant  tiled  such  affidavits  as 
be  desired. 

If  there  was  any  irregularity  in  entering  the  motion  and  filing  the 
amended  p)etition  the  defendant  waived  his  right  to  complain  by  en- 
tering his  appearance  to  the  motion  and  filing  an  answer  to  the 
amended  petition. 

Without  reviewing  the  facts,  suffice  it  to  say  that  we  are  not  in- 
clined to  disturb  the  judgment  of  the  court  placing  the  property  in 
ihe  hands  of  a  receiver. 

The  judgment  is  affirmed. 


SWEARINGEN    V^.  ABBOTT,  EX'OR. 

{Filed  May  19,  1896.) 

Sale  of  infanW*  fcal  estate — Where  infants  owned  a  one- fourth  interest  in 
Temaiuder  in  a  piece  of  real  estate  which  was  indivisible,  it  wh?  error,  upon 
their  petition  by  next  friend,  to  order  a  sale  of  the  property,  althoo^^h  the 
father  as  life  tenant  sought  by  crops  petition  to  enforce  a  lien  upon  the 
property,  and  the  owner  of   the  other  three-fourths  consented   to  the  sale. 
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The>«stAte  of  the  infaDts  is  not  an  estate  io  possession  within  the  meaning 
of  section  490  of  the  Godet  and» therefore,  there  can  not  be  a  sale  under  that 
section.  If  the  father  has  a  lien  he  may  enforce  it,  or  if  the  joint  tenant 
desires  a  sale  she  may  bring  the  action  for  that  pnrpose,  bat  in  an  action 
brought  by  the  infants  there  can  not  be  a  sale  unless  the  case  is  one  in  which 
•a  sale  is  authorized  by  the  statotes  regulating  the  sale  of  infants*  real  es- 
tate. 

Bullitt  &  Shield  for  appellant. 

Gibson  <&  Marshall  and  Humphrey  &  Davie  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

While  it  is  manifest  the  property  in  this  case  is  indivisible,  and 
perhaps  it  is  to  the  interest  of  the  infants  that  it  should  be  sold,  still 
the  proceedings  do  not  follow  the  provisions  of  the  Code  authorizing 
the  s*ile  of  infants  real  estate. 

It  is  true  the  owner  of  three-fourlhs  of  the  realty  consents  to  the 
sale,  and  the  life  tenant  by  cross  petition  is  seeking  to  subject  the 
realty  to  the  satisfaction  of  a  lien,  yet  the  infants  by  their  next 
friend  could  not  bring  the  action  becjiuse  they  were  not  in  posses- 
sion, and  although  with  a  vested  estate  the  possession  is  with  the 
life  tenant  and  the  other  joint  owner.    (Malone  v.  Conn,  95  Ky., 

This  is  not  a  sale  for  debt  within  section  489  of  the  Code,  or  a  pro- 
ceeding under  491,  but  an  attempt  to  sell  under  section  490.  because 
the  estate  whs  vested  in  the  infants.  Whether  or  not  the  title  passed 
by  reason  of  the  cross  petition  of  the  father  is  a  (|uestion  of  doubt; 
but  the  purchaser  is  complaining,  and  it  is  not  only  proper  but  es- 
sential that  these  statutes  regulating  the  sale  of  infants^  realty  should 
be  complied  with.  If  the  father  has  a  lien,  let  him  enforce  it;  or,  if 
the  joint  tenant  wants  it  sold,  let  her  bring  the  action,  and  not  by  the 
next  friend  of  the  infants  without  an  averment  bringing  th«^  case 
within  either  of  the  sections  of  the  Code  under  which  the  realty  of 
infants  can  l>e  sold. 

Section  490  not  only  requires  that  the  estate  should  be  vested,  but 
the  possession  mustbeuith  the  Infants.  Here  they  have  no  right 
to  enter  because  of  the  life  estate  in  the  father. 

Reversed  and  remanded,  with  directions  to  set  aside  the  sale  and 
dismiss  the  petition. 


PiNOKARD,   RECEIVER,  &i\   V.    DaVIS,   &C, 

{rUed  May  19,  1896.) 

Aulhority  of  Uivn  tuarshol  io  execute  froi  ess  from  tiicuit  couit — The  trflrphal  of 
«  town  of  the  fifth  class  hns  no  authority  to  execnte  an  order  of  Httachmeut 
from  the  circuit  coDrt.  although  the  order  be  directed  to  him.  The  power 
•conferred  apon  the  marBhal  by  the  charter  of  towtiB  of  the  fifth  cIh88  "to 
•execute  and  return  all  proceRA  iasued  and  directed  to  him  by  any  legal  au- 
thority" must  be  restricted  to  process  isjiued  and  directed  by  mnoicipal  au- 
thority. 

H.  P.  Willis  for  appellants. 
Tho8.  H.  Hines  for  appellees. 
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Ap|)eal  from  Bracken  Circuit  Court. 
Opinion  of  the  court  by  Judj^e  Hazelri^rtr. 

In  «n  notion  in  the  circuit  court  an  order  of  attachment  was  issued 
by  the  clerk  and  directed  to  the  marshal  of  the  town  of  Aujirasta — a 
town  of  the  fifth  class.  The  process  was  duly  served  on  the  ^v- 
nishee,  but  in  a  contest  between  the  attaching  creditor  and  a  subse-* 
quent  clHiinant  of  the  fund  sought  to  be  attached,  the  trial  court  held 
the  service  ineffectual  to  create  a  lien,  and  adjudged  the  fund  to  the 
junior  claimant. 

On  appeal  it  is  contended  that  while  the  provisions  of  the  Code 
(subsection  2,  section  6G7)  do  not  designate  such  an  officer  as  one  to- 
whom  such  process  may  be  directed,  yet  power  to  execute  it  is. 
conferred  on  him  by  section  3629  of  the  Kentucky  Statutes  (charter 
of  towns  of  the  fifth  class),  provided  the  process  be  dire<'ted  to  him* 
That  section  provides  that  the  department  of  the  police  of  said  city 
shall  be  uiuler  the  direction  and  control  of  the  city  marshal,  and  for 
the  suppression  of  any  riot,  public  tumult,  etc.,  he  shall  have  the 
powers  I  hat  are  conferred  upon  sheriffs  by  the  laws  of  the  State,  and 
shall  in  all  respects  be  entitled  to  the  same  protection,  and  then  fol- 
lows this  languajre,  which  is  that  relied  on  by  appellant:  **He  shall 
and  is  hereby  authorized  to  execute  and  return  all  process  issued  and 
direcrted  to  him  by  any  legal  authority.*' 

Then  f<illows  further  rej^ulations  with  respect  to  the  duties  of  the 
manshid  in  the  police  court  »nd  in  the  city.  It  seems  to  us  that  the 
power  t<»  execute  process  conferred  by  the  language  quoted  must  be 
restricted  to  process  issued  and  directed  by  municipal  authority.  The 
marshal  is  an  officer  of  the  city  government,  an  appointee  of  the 
council,  and  sustains  somewhat  the  same  relation  to  the  city  and 
its  governmental  affairs  as  the  sheriff  dots  to  the  county.  We  can 
not  believe  this  statute  intended  to  add  his  name  to  the  list  of  officers 
authorized  by  the  Code  to  execute  process  and  orders  of  attachment 
in  the  circuit  court. 

As  iheie  was  no  authority  on  the  part  of  the  marshal  to  execute 
the  pn  ce  s,  there  was  none  on  the  part  of  the  clerk  to  issue  and  di- 
rect it  to  him,  and  its  service  created  no  lieu. 

Judgment  affirmed. 


Brown,  ass'ek  v.  Marion  National  Bank. 

(J^'iled  Maj/  19,  1896—^0^.  (o  be  reported.) 

Sicomf  (if/'ea/ — Kis  JudKatn— k\\\iO\x^\\  the  opinion  upon  a  former  appeal 
in  this  crtPe  (y2  Ky.,  «07)  in  incourtiMent  with  the  opinion  in  the  case  of  Syd- 
ner  V.  Ml.  Sterling  National  Bank,  94  Ky.,  ii31,  }*'t  tht^  judgment  on  the 
former  appeal  18  the  law  in  thin  case,  and  as  the  judgment  now  appealed 
from  IH  in  accordHUce  viith  the  mandate  of  this  court,  it  must  be  affirmed. 

H.  W.  Rives  for  appellant. 

W.  J.  Lisle  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Landes. 

This  cause  is  before  us  apun  on  appeal  from  the  judgment  entered 
in  the  court  below  on  the  mandate  from  the  judgment  rendered  here 
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on  the  former  appeal,  which  is  reported  in  92  Ky.,  607.  The  com- 
plaint is  that  the  judgment  now  appealed  from  the  court  below  failed 
to  deduct  from  the  face  of  the  notes  allowed  to  be  proved  against  the 
estate  in  the  hands  of  the  appellant,  as  assignee  for  the  benefit  of  ttxe 
creditors  L.  and  E.  Baxter,  usurious  interest  that  had  been  epi braced 
in  the  notes  on  renewals,  and  the  case  of  Snyder  v.  Mt.  Sterling  Na- 
tional Bank,  94  Ky.,  231,  is  referred  to  as  inconsistent  with  the  view 
expressed  on  that  point  in  the  opinion  on  the  former  appeal.  The 
two  cases  are  undoubtedly  not  in  harmony  on  the  point  mentioned. 
Nevertheless  we  hold  that  the  judgment  on  the  former  appeal  is  the 
law  of  this  case,  and  since  the  judgment  now  appealed  from  seems 
to  be  in  accordance  with  the  mandate  from  this  court  it  must  stand, 
and  is,  therefore,  affirmed. 


Mattingly  v.  Stone's  adm'b. 
i Filed  May  20,  1896— iVb<  to  be  reported,) 

1.  Partnership — Termination  of-^k  written  coDtrnct  between  Appellant  and 
Rppellee,  by  which  appellee  ncqoired  an  interest  in  two  difftilleriea  owned 
and  operated  by  appellant,  in  cuuaideration  of  the  Iransfer  to  appellant  of 
a  V7  laable  brand  rwnfd  by  appellee,  created  a  partnerahip  between  them 
which  could  not  be  terminated  by  appellant  at  his  will  and  pleasure. 

2m  biettlcthcnt  oj  parinenhip — Compensation  of  partner  for  services — A  8  the  par- 
ties, by  the  terma  of  the  written  contract,  were  each  to  perform  servicer  and 
and  to  render  the  af^sistauce  necensary  to  the  proper  conduct  of  the  busiuesH, 
and  appellee  failed  to  render  any  asaiatance  in  the  management  of  the  bnA- 
iness*,  leaving  it  entirely  to  appellant,  who  also  furnished  the  capital,  in  thia 
action  for  a  settlement  of  the  partnership  the  appellant  is  entitled  to  com- 
pensation for  his  services. 

C.  S.  Walker  for  appellant. 

Powers  &  Atchison  and  Little  &  Little  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

By  the  terms  of  a  written  contract  between  M.  P.  Mattinjrly  and 
W.  S.  Stcme  the  latter  became  interestetl  as  a  partner  of  the  former 
in  his  two  distilleries,  one  the  **OW  \V.  >S.  Htone  Distillery,"  the  other 
the  ''Daviess  County  Club  Distillery."  The  consideration  for  the 
interest  was  the  transfer  by  Stone  to  Mattingly  of  the  exclusive  use 
of  a  valuable  brand  belon«:ing  to  Stone,  and  which  Mattingly  desired 
to  appropriate  to  his  own  use  or  that  of  the  two  distilleries. 

The  interest  of  Stone  was  the  one-eighth  part  of  the  stock  ($30,000) 
in  the  Daviess  County  Club  distillery  and  an  interest  of  one-eij^hth 
in  the  Old  W.  S.  Stone  distillery,  its  property  atid  appurtenances, 
the  latter  to  share  in  the  profits,  after  a  certain  period,  in  proportion 
to  his  interest.  Each  party  was  to  render  services,  Stone  running 
the  one  distilhiry  and  Mattinjrly  the  other.  The  general  control  of 
the  business  was  given  to  Mattingly. 

The  partners  failed  to  prosecute  their  business  amicably  and  cer- 
tain suits  followed,  in  one  of  which  Stone  brought  an  action  to 
recover  for  his  services  and  failed,  and  Mattingly  an  action  to  re^ 
scind  the  contract,  with  like  result,  neither  being  entitled  to  relief. 


188  MATTINGLY    V.    STONE'S   ADM'r. 

The  present  action  was  instituted  by  Stone  for  a  settlement  of  the 
partnership,  to  which  various  defenses  were  made. 

The  appellant  insists  there  was  no  partnership  but  a  mere  sale, 
«nd  that  Stone  was  entitled  to  rents  for  his  interest  and  not  profits. 
Ooonsel  for  the  appellant  in  the  cases  heretofore  decided  construed 
the  contract  as  constituting?  a  partnership;  but  whether  so  or  not,  it 
IS  plain  the  parties  were  partners  by  its  terms,  and  a  settlement 
should  be  hacf. 

The  question  of  more  difficulty  than  any  other  arises  from  the  con- 
tention of  the  appellant  that  the  partnership  was  dissolved  in  March, 
1885,  when  the  former  suits  were  instituted  and  the  parties  ceaseci 
to  have  any  business  intercourse.  But  assuminir,  as  we  shall  do, 
that  the  partnership  continued,  and  that  Mattlnt^ly  had  no  potver  to 
end  the  partnership  at  his  will  and  pleasure,  it  then  becomes  proper 
to  ascertain  the  balance  due,  if  anythinjyr,  by  Mattingly  to  Stone. 

Mattin^ly  claims  that  he  has  sustained  damages  by  reason  of 
Stone's  permitting?  other  parties  to  use  this  brand  after  September, 
J883,  when  its  exclusive  use  was  with  Mattimjly.  There  is  nothing 
in  this  defense,  and  the  fact  that  the  Owensboro  Distilling  Co.  was 
to  use  the  brand  until  Daeember,  1.S87,  was  Ivnovvn  to  Mattingly  at 
the  time  of  his  contract,  and  the  entire  defense  as  to  its  use  by  others 
is  an  after-thought,  with  no  merit  in  it. 

The  appellant  claims  compensation  for  the  management  and  con- 
duct of  the  business.  That  was  (iisallowed  by  the  chancellor,  and 
in  this  we  tliini^  is  an  ern)r. 

The  [wrties,  by  the  terms  of  the  written  contract,  were  each  to 
perform  services  and  to  render  that  assistance  necessiry  to  the  proper 
conduct  of  the  business,  and  when  Stone  stood  by  and  s  iw  the  entire 
management  of  the  distilleries  conducted  by  M«ttingly,  with  his 
(Mattinsly's)  own  ca(>ital,  his  labor  and  skill,  it  is  neither  just  nor 
eiiuitablo  that  he  should  be  allowed  nothing  and  Stone  awarded  his 
share  of  the  profits  as  if  he  had  been  an  active  partner. 

The  report  of  the  commissioner  to  whom  the  <*ase  was  referred  is 
plain,  concise  and  brief,  in  which  he  states  that  "Mattingly  furnished 
^11  the  capital  to  carry  on  the  bu«*iness,  for  repairs,  pai<f  taxes  and 
insurance,  and  in  fact  all  the  capital  used  in  carrying  on  the  business 
at  lK>th  houses,  and  the  proof  shows  that  to  furnish  the  capital  and 
manage  the  business  was  worth  $."),o(K)  per  annuo). " 

There  was  paid  to  Stone  by  Mattingly  $1,992,  or  he  obtained  that 
much  from  the  business. 

Stone  rendered  no  service  in  operating,  taking  care  of  or  managing 
Ihe  distilleries. 

With  this  report  the  chancellor  charged  Stone  with  the  $1,992  he 
had  received  and  credited  him  by  his  one-eighth  of  the  pr«»tits, 
which  was  $;3,482.84,  leaving  due  Stone  by  Mattingly  $3, 190.57,  for 
which  judgment  was  rendered. 

While  we  think  $5,000  per  annum  for  the  six  years  is  t<)o  much  to 
allow  Mattingly  for  the  management  of  the  business,  furnishing 
i'apital,  etc.,  he  ought  to  be  allowed  not  less  than  $3,000  per  annum, 
which,  for  the  six  years  would  be  $18,tHH),  one-eighth  of  which 
should  be  charged  to  Stone.  The  one-eighth  would  be  $2,250,  and 
add  to  this  the  $1,992  Stone  had  received  makes  $4,242.  This  sum 
taken  from  Stone's  part  of  the  net  profits,  as  reported,  $5,482.84, 
leaves  Mattingly  indebted  to  Stone  in  the  sum  of  $1,240.84,  for  which 
judgment  should  be  rendered,  after  first  charging  the  net  profits 
with  the  court's  cost  of  the  litigation  below*. 

Reversed  and  remanded  that  this  may  be  done. 
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BYBEE  V.  Bybee. 
{Filed  May  22,  18U6— iVb^  to  be  reported.) 

1.  Devise — Advancements — Where  the  teBtator,  affer  mflkiof;  BpeciHl  devMes 
to  those  entitled  to  hi8  boonty,  devioed  the  renidne  of  his  estate  to  hie  three 
AOD8  eqnally,  the  fact  that  he   placed   a    valnatinn   upon  the  property  «o  de-- 
vised  showed  merely  hia  estimate  of  the  valbe  of   the    property  and  wa«i  noi. 
intended  as  a  direction  that  in   making;   the  division  the  value  of  the  prop- 
erty  previonisly  devised  should  be  accounted  for. 

2.  J^eturn  of  no  pmpetty — A  rt  turn  of  no  property  by  the  sheriff  was  a  suffi- 
cient averment  of  insolvency,  and,  where  the  appellee  had  a  clear  ri((ht  to 
enforce  his  claim  against  the  appellant  and  the  same  property  was  made 
liable  as  was  sobject  to  execution  uuder  jndgment,  the  judgment  ^mntinir 
an  enforcement  of  the  appellee's  claim  will  not  be  disturbed  on  the  ground 
that  the  property  could  have  been  subjected  to  sale  under  ordinary  ezeca- 
tion. 

R.  B.  Dahoney,  Boles  <fe  Duff  and  W.  H.  Holt  for  appellant. 

W.  L.  Porter  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

There  is  no  reason  for  adjudKing  the  question  of  advancement^: 
between  the  children  of  the  testator.  He  devised  his  whole  estate, 
and  fixing  the  value  of  the  land  devised  to  the  appellee  at  $5,0U0 
was  merely  to  show  his  estimate  of  the  value  of  the  property  de- 
vised TO  him,  and  not  to  open  the  question  as  to  the  value  of  the 
property  he  had  given  to  each  one  of  his  children. 

The  entire  will  shows  a  purpose  to  dispose  of  all  the  testator  had,, 
and,  after  referring  to  or  makine  the  special  devises  to  each  child 
and  to  his  grnndchildren,  he  concludes  his  will  with  the  following 
clause:  **A1I  of  the  rest  and  residue  t)f  my  estate  that  may  remain 
undisposed  of  by  me  during  life  1  devise  and  bequeath  unto  my 
sons,  R.  D.  Bybee,  George  Bybee  and  Clinton  Bybee,  to  be  equally 
divided  between  themj*^  He  had,  by  previous  provisions  of  his  will, 
given  to  those  entitled  to  his  bounty  what  he  thought  was  proper, 
and  then  provides  that  what  is  undisposed  of  to  be  eqtiaUy  divided 
between  his  three  sons,  never  contemplating  that,  in  this  division, 
the  value  of  the  property  previously  devised  should  be  accounted 
for. 

It  appears  that  the  appellee  had  a  judgment,  with  a  return  ojf  no 
property^  against  the  appellant,  and  while  it  may  be  inferred  from 
the  petition  that  the  property  described  could  have  been  subjected 
to  sale  under  an  ordinary  execution,  as  there  was  no  objection  below 
on  that  ground,  and  the  same  property  is  made  liable  that  was  sub- 
ject to  the  execution,  we  will  not  reverse  the  judgment  for  that 
reason. 

The  return  by  the  sheriff  of  no  property^  and  such  being  alleged  in 
the  petitif>n,  was  a  suttieient  averment  of  insolvency,  and,  with  a 
clear  and  undoubted  right  on  the  part  of  the  appellee  to  enforce  hia. 
claim,  we  will  not  disturb  the  judgment. 

Affirmed. 
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American  Central  Insurance  Co.  v.  Heaverin. 

{Filed  May  21,  1896— iN'b^  to  be  reported.) 

1.  Fire  insurance — Warner  of  notice  of  loss — A  requirement  in  a  policy  of 
fire  in!>nrMnce  thHt  the  moored  phoold  give  to  the  company  immediate  notice 
in  writing  of  Miiy  1op8  was*  waived  hy  a  statement  of  the  (feft«ral  agent  made 
to  the  iiiriiired  two  or  three  day;*  nfter  the  lops  that  it  whr  not  neceppary  to 
give  the  written  notice,  the  locnl  agent,  who  was  ou  the  ground,  having 
given  immediate  notice  to  the  general  agent. 

2.  Faintte  to  furnisli  proojs  oj  loss  wtthitt  tliiity  </"j'j— The  failure  to  furnish 
proofs  of  I0R8  within  thirty  dnvH  hs  required  by  a  provision  on  the  back  of 
the  policy,  which  was  declared  to  be  a  part  of  the  contract,  did  not  deprive 
the  insured  of  his  right  to  recover,  the  proofs  being  famished  before  the  ex- 
piration of  the  time  in  which  the  insured  had  the  right  to  sue,  which  was 
twelve  months  from  the  time  of  the  fire. 

3.  Stiuie — The  clause  containing  the  requirement  as  to  ♦.he  proofs  of  loss 
being  followed  by  a  clause  requiring  the  assured  to  fnrnisn  original  or  du- 
plicate invoices  as  often  as  required,  and  to  submit  to  examination  under 
oath  touching  all  questions  deemej  pertinent  to  the  loss,  further  providing 
that  a  refusal  to  comply  with  *Mhe  above  requirements"  shall  work  a  forfeit- 
nre,  the  provision  for  a  forfeiture  applies  only  to  a  refusal  to  do  the  things 
required  by  the  particular  clause  in  which  that  provision  is  found,  and  not 
to  the  requirement  as  to  proofs  of  loss  found  in  the  preceding  clause.  In 
construing  such  provisions  all  doubts  are  to  be  resolved  in  favor  of  the  in- 
sored. 

C.  S.  Walker  for  appellant. 
Sweeney,  Ellis  <&  Sweeney  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

In  this  case  the  appellant  insurance  com  pan  v  is  resisting:  the  pay- 
ment of  the  loss  sustained  by  r(*ason  of  the  failure  of  the  insured  to 
notify  him  at  once  of  the  destructi<m  of  his  goods  by  tire,  and  his 
failure  to  send  proof  of  loss  within  thirty  days.  These  clauses  in  the 
policy  are,  it  is  insisted,  made  conditions  precedent  to  the  right  of 
recovery  by  reason  of  sectiorts  6  and  7  on  the  face  of  the  policy  that 
read,  ^"^ Proceeding  in  case  qf  loss.  It  being  understood  and  aerreed 
that  all  proceedings  after  a  loss  shall  be  in  accordance  with  the  terms 
and  stipulations  printed  on  the  back  of  this  policy,  which  are  hereby 
declared  to  be  a  part  of  this  contract,  and  are  to  be  resorted  to  in 
order  to  determine  the  rights  and  obligations  of  the  parties  hereunto." 
(7)  '*No  agent  has  power  to  waive  any  condition  of  this  contract." 

In  looking  to  the  back  of  the  policy  we  find  that  **in  case  of  loss 
the  insured  shall  give  immediate  notice  in  writing  to  the  company, 
and  shall  within  thirty  days  after  the  happening  of  the  loss  render 
to  the  company  a  particular  account  of  ihelo-^  under  oath,  etc." 
Another  clause  is,  **The  assured  shall,  whenever  and  as  often  as  re- 
quired, furnish  original  or  certified  duplicate  of  invoices  of  all  prop- 
erty insured,  and  submit  to  examination  under  oath  touching  all 
questions  deemed  pertinent  to  the  loss,  etc.,  and  a  refusal  to  comply 
with  the  requirements  shall  work  a  forfeiture,  etc."  There  was  no 
proof  of  loss  within  thirty  days  furnished  the  company,  and  no  im- 
mediate notice  of  the  fire  or  the  destuiction  of  the  goods  given  the 
company. 

The  local  agent  was  on  the  ground  and  notified  by  telegram  the 
company  of  the  loss,  and  in  a  day  or  two  the  general  agent  came 
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and  the  insured  was  told  by  him  it  was  not  necessary  to  Rive  the 
written  notice.  This  was  a  waiver  by  the  company  of  this  condi- 
tion, but,  if  not,  the  failure  to  furnish  proof  of  loes  within  the  time 
required  did  not  forfeit  the  policy,  as  was  held  by  thi.s  court  in  the 
case  of  the  Kenton  Insurance  Co.  v.  Downs,  90  Ky.,  236.  The  proofs 
of  loss  were  furnished  in  this  case  before  the  expiration  of  the  time 
in  which  the  appellee  had  the  ri^ht  to  sue,  and  this  was  twelve 
months  from  the  time  of  the  fire.  The  appellant  insists  that  clause 
6  of  the  policy  makes  these  endorsements  on  the  back  of  the  instru- 
ment a  part  of  the  contract,  and  the  mensure  or  extent  of  the  liabil- 
ity of  the  company  is  to  be  determined  by  each  and  all  of  them,  and 
in  this  way  attempts  to  disting:uish  the  present  case  from  that  of 
Downs,  in  90  Ky.,  2;3G. 

The  question  at  last  arises,  was  the  failure  to  give  the  notice  and 
make  the  proof  within  the  time  a  forfeiture  of  the  right  to  recover? 
We  think  clearly  not;  nor  did  the  insertion  <»f  the  forfeiture  on  the 
back  of  the  policy,  resulting  from  a  failure  to  answer  (juestions,  ex- 
hibiting invoices,  etc.,  affect  the  questions  of  notice  and  proof  of 
losHj  but  the  forfeiture  must  be  construed  as  applying  alone  to  the 
failure  or  refusal  to  do  these  things  mentioned  in  the  second  clause. 
It  must  be  apparent  to  any  one  examining  the  various  conditions  on 
the  face  of  such  policies  and  the  endorsements  on  the  back  of  such 
instruments  that  they  are  inserted  more  for  the  purpose  of  entrap- 
ping the  unsuspecting  than  to  evidence  a  bona  fide  contract,  and  in 
the  construction  of  such  provisions  the  doubt  should  be  given  to 
those  who  in  good  faith  have  observed  the  essential  provisions  of  the 
policy,  made  necessary  to  guard  and  protect  the  rights  of  the  insur- 
ance company,  as  well  as  that  of  the  msured,  and  in  this  case  there 
is  no  reason  lor  exempting  the  company  from  liability  upon  a  con- 
struction that  at  best  arises  from  implication,  and  must  defeat  the 
ends  of  justice. 

Judgment  atfirmed. 


Anderson  v.  Hall,  &c. 
iFikd  May  21,  IS^Q—Not  to  be  reported.) 

1.  Dmoer — Where,  in  a  proceeding  in  bankroptcy,  a  tract  of  land  contain- 
ing 232  acres  was  sold  to  satisfy  a  lien  which  existed  upon  only  85  acres  of 
the  tract,  in  allotting  dower  to  the  widow  of  thebankropt  the  85  acres  shoald 
be  valued  as  of  the  date  of  the  sale  to  the  purchaser,  and  the  widow  allowed 
as  her  dower  in  that  part  of  the  land  one-third  of  the  remainder  after  de- 
docting  the  amoant  of  the  lien;  and  the  entire  dower  can  then  be  laid  off  as 
one  parcel  out  of  the  entire  282  acres. 

2.  Same — That  part  of  the  land  upon  which  improvements  have  been  made 
by  the  purchaser  should  be  allotted  to  him  and  dower  allowed  to  the  widow 
ont  of  the  unimproved  part  of  the  land,  the  whole  being  valued  in  its  con- 
dition when  sold,  and  without  reference  to  its  enhanced  value  by  reason  of 
the  improvements  made  by  the  purchaser. 

J.  J.  Cornelison  for  appellant. 
Tyler  &  Apperson  for  appellees. 
Appeal  from  Montgomery  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 
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The  husbHnd  of  the  appellant,  Mrs.  Anderson,  owned  and  was  in 
possession  of  dnrini;  his  lifetime  a  tract  of  232  acres  of  land  that 
was  composed  of  several  tracts  he  had  purchased  at  different  times.. 
He  was  adjud$j:ed  a  bankrupt,  and  this  tract  of  land  sold  as  part  or 
his  assets.  On  the  tract  of  85  acres  that  constituted  a  part  of  the  232- 
acre  tract  there  was  a  lien  for  purchase  money,  and  when  this  lien 
was  enforced  the  entire  232  acres  was  sold  to  satisfy  it,  and  not 
merely  the  85  acres. 

The  lien  was  13,572,  and  when  the  sale  was  made  the  85-acre  tracts 
as  we  must  infer,  Wiis  worth  more  than  the  amount  of  the  lien,  as 
this  was  created  in  the  purchase  of  a  life  estate  in  the  vS5  acres,  and^ 
therefore,  this  tract  should  be  valued  as  at  the  date  of  the  sale  to  the 
purchaser,  and  the  amount  exceeding  the  lien  will  show  the  extent 
of  the  dower  interest,  the  widow  bein^  entitled  to  the  one-third  of 
the  remainder,  and  the  entire  dower  can  then,  if  practicable,  and 
of  this  there  can  be  no  doubt,  be  laid  off  as  one  parcel  out  of  the  en- 
tire 232  acres. 

The  entire  232  acres  should  be  valued  on  its  condition  when  sold, 
and  without  reference  to  its  enhanced  value  by  reason  of  the  im- 
provements made  by  the  purchaser.  The  nnode  of  ascertaining  the 
aower  or  of  allotting  it  is  erroneous.  The  land  was  valued  at  $60  per 
acre,  or  $13,869  for  the  entire  tract.  The  lien  was  then  deducted  from 
it,  $3,572,  and  the  value  of  the  improvements,  $4,623,  leaving  a  bal- 
ance of  $5,674,  and  of  this  the  appellant  was  held  entitled  to  one- 
third  for  life,  $1,891,  and  27  acres  allotted  as  dower  in  the  entire  land. 

This,  at  a  glance,  must  be  seen  to  be  error.  It  c^an  not  be  difficult 
out  of  such  a  large  tract  to  find  as  much  as  one-third  in  quality  and 
value  as  of  the  date  of  sale  upon  which  there  has  been  no  improve- 
ments, except  such  as  is  necessary  to  keep  the  farm  up  or  in  ordinary 
repair,  and  instead  of  valuing  the  whole  tract  and  ascertaining  it8 
ennanced  value  by  reason  of  the  improvements,  allot  to  the  purchaser 
that  ^^art  of  the  land  on  which  the  improvements  have  been  made 
by  him  since  his  purchase,  and  in  this  manner  the  dower  can  be 
easily  laid  off.  This  is  on  the  idea  that  the  appellees  own  the  entire 
tract  jointly.  If  not,  dower  will  be  assigned  out  of  each  tract  if 
owned  by  different  purchasers. 

On  the  theory  adopted,  if  the  land  had  been  enhanced  $40  an 
acre  by  reason  of  the  improvements,  the  chancellor  would  have  dis- 
missea  the  petition. 

Reversed  and  remanded  for  proceedings  consistent  with  this  opin- 
ion. 


T^^  Kentucky  I^aW  Reporter^ 
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Bedford,  Ac.  v.  Bedford's  adm'r,  &c. 
{Mled  May  19,  1896.) 

1.  Construction  of  wills — The  ordinary  rules  of  teBtamentary  oonstraotion 
should  always  be  subordinated  to  the  cardinal  rule,  which  is  of  universal  ap- 
plication, that  the  intention  of  the  testator  as  gathered  from  his  entire  will 
must  preTail,  if  not  opposed  to  some  positive  provisions  of  the  law,  or  to 
some  general  principle  of  public  policy. 

Where  a  father  devised  land  to  his  daughter,  **to  go  to  her  child  or  chil- 
dren at  her  death,  or,  if  she  and  her  son  Robert  die  without  children,  the 
estate  to  revert  to  her  four  brothers  now  living,  their  heirs  or  assigns  for- 
ever," the  testator  must  be  held  to  have  intended  that  the  portion  thus  de- 
vised %o  his  daughter  and  her  son  should  revert  to  his  other  children  only  in 
the  ev\bnt  both  of  them  died  without  children  previous  to  hid  death.  And 
the  testator  having  died,  leaving  both  of  them  surviving,  the  daughter  took 
a  life  estate,  remainder  to  her  son  in  fee,  he  being  her  only  child,  and  upon 
his  death  it  passed  to  his  devisves. 

2.  Same — Residuary  clause — The  testator,  after  making  certain  specific  de- 
vises, having  provided,  by  a  separate  clause,  that  the  residue  of  his  estate 
should  go  to  bis  five  living  children,  *'and  should  any  of  them  die  without 
issue  before  they  have  disposed  of  their  interest  in  any  realty  thus  devised, 
their  portion  shall  pass  to  the  others  living  or  having  issue,  their  heirs  or 
assigns  forever,'*  the  restriction,  if  there  be  any,  upon  the  right  of  the  chil- 
dren to  dispose  of  the  property  devised  to  them,  does  not  operate  upon  the 
property  embraced  in  the  specific  devises  to  them,  but  only  upon  that  em- 
braced in  the  residuary  clause. 

8.  Same — The  court  is  inclined  to  the  opinion  that  the  effect  of  the  lan- 
guage quoted  from  the  residuary  clause  is  to  vest  the  children  of  the  testator 
with  the  fee  simple  title  to  the  property  received  under  that  clause,  but  it  ia 
not  necessary  to  decide  that  point. 

4.  Effect  of  cot/ictt— Under  a  codicil  providing  that  upon  the  death  of  the 
testator's  wife  the  property  thereby  devised  to  her  for  life  should  be  divided 
into  five  equal  parts,  four  parts  to  go  to  his  sons  **aud  their  heirs  forever," 
and  the  other  fifth  to  his  daughter,  the  nse  of  the  words  "and  their  heirs  for- 
ever" after  the  gift  to  the  sons,  and  the  omission  of  the  same  words  after 
the  gift  to.  the  daughter,  does  not  evince  an  intention  to  give  the  daughter 

vol.  1 8 — 13 
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any  \e»»  eetnte  than  the  sons,  and,  therefore,  she  takes  a  fee  simple  estate  as 
well  as  the  sons. 

6.  Stiffie  —  ks  the  property  thos  devised  by  the  codicil  to  the  wife  for  life, 
remainder  to  the  children,  was  the  testHtorV  land  **that  had  not  been  spe- 
ciiicRlly  deviled  to  his  children/'  a  provision  in  the  codicil  that  "should  my 
children  or  grandchildren  to  whom  I  hnve  willed  anything  die  without  issoe, 
then  the  property  thoi*  willed  shall  revert  back  to  my  sarvivinf^  children  and 
their  heirs  in  eqnal  proportion,"  does  not  operate  npon  the  specific  devises 
made  to  the  children  of  the  testator  in  the  body  of  his  will,  but  only  to  the 
interest  which  they  take  under  the  codicil. 

6  I ymg  vci'hiut  issue — It  would  not  be  an  unreasonable  com^truption  of 
the  clHiipe  just  quoted  to  refer  the  words  "die  without  issue"  to  the  d«Hth  of 
any  of  the  testator's  children  or  grandchildren  before  the  death  of  the  tes- 
tator; but  it  is  not  necessary  to  decide  that  qncHtion. 

7.  Effert  oj  roi/ni/  ~\S^her*i  the  terms  of  a  will  clearly  pjive  an  estate,  the 
words  of  a  codicil  must  maniret^t  an  equally  clear  intent  to  revoke  or  chsnge 
it  before  they  will  be  allowed  to  have  such  an  effect. 

The  testator  having,  by  the  lirst  item  of  a  second  codicil  to  his  will,  **in- 
stead  of  the  various  devises  contained  in  the  preceding  will,''  left  to  his  wife 
**one  eqnal  third  part  of  all  my  property,  both  real,  personal  and  mixed, 
during  her  natural  life,"  and  provided  that  *'after  ray  death  my  will  and  de- 
sire is  that  the  same  be  equally  divided  between  my  five  children,  their  heirs 
•and  assigns  forever.^'  and  by  subsequent  items  of  this  codicil  referred  to 
«ome  of  the  specific  devises  that  he  made  in  i.he  body  of  his  will,  it  must  be 
concluded  that  he  did  not  intend  that  any  of  his  specific  devises  should  be 
changed  by  the  first  item  of  the  codicil  quoted. 

8.  J^oitOU'  (ontiniiency — When  an  estate  depends  npon  a  double  contingency, 
both  must  concur. 

A  provision  of  the  second  codicil  that  if  the  daughter  should  die  ^'before 
her  son  f>hall  have  arrived  at  the  years  of  mitnrity,  and  should  her  son  die 
without  issue,"  then  the  property  bequeathed  to  her  should  "revert  and  be 
merged  in  the  estate,''  created  a  double  contingency,  the  first  contingency 
being  the  daughter's  death  during  the  minority  of  her  son,  and  the  second 
the  son's  death  without  issue  during  his  minority;  but  even  if  the  second 
contingency  be  construed  to  be  his  death  w<thont  issue  at  any  time,  still 
when  the  sou  reached  his  majority,  his  mother  surviving,  it  became  impos- 
sible for  the  first  contingency  to  happen,  and,  therefore,  the  mother  at  once 
became  the  absolute  owner  of  the  property. 

9.  Charitable  trust — Indefiniteiwss  as  to  beneficiaries — Indefiuiteness  as  to  the 
beneficiaries  does  not  invalidate  a  charitable  trust,  as  that  is  the  one  thing 
that  distinguishes  such  a  trust  from  a  mere  private  trust. 

A  devise  of  property  to  the  State  of  Kentucky  in  trust  "for  the  use  and 
benefit  of  the  children  of  the  State,"  the  profits  therefrom  *Ho  be  appropri- 
ated annually  forever  toward  the  education  of  the  children  of  the  State  of 
Kentucky,  particularly  the  poor  and  most  unintelligent,"  and  "to  oonstitnte 
a  permanent  school  fund,"  is  not  void  for  uncertainty. 

Geo.  T.  Halbert,  Sam  J.  Pugh,  Wm.  Goebel  and^W.  H.  Holt  for 
appellants. 

E.  L.  Worthington  and  Garrett  S.  Wall  for  appellees. 
Appeal  from  Lewis  Circuit  Court. 
Opinion  of  the  court  by  Judge  Landes. 

Mrs.  Elizabeth  M.  Bedford  died  in  Lewis  county  in  the  month  of 
February,  1860,  leaving  a  son,  Robert  Bedford,  who  was  then  thirty- 
two  years  old.  She  made  a  will  a  short  time  before  she  died,  which 
was  duly  probated,  and  which  contains  the  following  devises: 

**]st.  I  give  and  bequeath  to  my  son,  Robert  Bedford,  all  of  my 


BEDFORD,  &C.  V.  BEDFORD  S  ADM  R.  &C         I95 

lands  in  Lewis  county,  to  have  and  to  hold  durinj?  his  natural  life. 
*  *  If  said  Robert  Bedford  should  die  leavinir  a  child  or  children 
of  his  own  body,  then  those  lands  are  to  go  to  those  children  and 
their  heirs  foFever. 

"2d.  I  give  and  bequeath  to  my  son,  Rr)bprt  Bedford,  all  the  lands 
«nd  other  property  I  own  in  the  county  of  Nicholi\s,  to  have  and  to 
hold  during:  his  natural  life.    *    * 

"4th.  In  case  my  son  dies  leavlni?  children  of  his  own  natural  body, 
I  give  and  bequeath  all  my  lands  to  them  nnd  their  heirs  forever. 
But  if  my  son  dies  without  a  child  or  children,  then  I  desire  that 
4ill  my  lands  in  Lewis  and  Nicholas  be  sold,  and  the  money  arising 
from  vsaid  sales  I  trive  and  bequeath  to  the  State  of  Kentucky  in 
trust,  that  the  snid  Scale  will  f.»re\-H»r  hold  the  same  for  the  use  and 
benefit  of  the  children  of  the  StHte;  that  thesiid  State  will  invest 
-said  money  in  some  profitable  bank  stock,  and  the  profits  iher.^from 
I  desire  to  be  appropriated  annu  illy  forever  towards  the  education 
of  the  children  of  the  State  of  Kentucky,  particularly  the  poir  and 
most  unintelligent.  I  desire  that  this  money  con-^titute  a  perina- 
nent  school  fund,  and  the  interest  from  this  fund  be  appropriated 
annually  towards  the  education  of  ihe  children  of  this  State." 

The  testatrix  owned  at  the  time  of  her  death  a  tract  ol  848  acres  of 
land  in  LrwIs  county,  which  she  purch  is-»d  in  the  year  183G.  She 
owned  or  claimed  to  own  also  a  tract  of  20\)  acres,  and  one  of  300 
acres,  both  in  Nicholas  county,  and  an  undivided  interest  of  one 
fifth  in  a  tract  of  about  461)  acres,  situated  in  Nicholas  and  R  )bert- 
son  counties,  under  the  will  of  her  father,  George  M.  Bedinger,  de- 
ceased, who  died  domiciled  in  Nicholas  county,  and  whose  will 
was  probated  and  recorded  in  that  county.  The  question  whether 
she  owned  and  had  the  right  to  dispose  of  the  lands  claimed  under 
her  father's  will  must  be  determined  by  the  meaning  of  several 
•clauses  of  his  will,  which  will  be  referred  to. 

Robert  Bedford  survived  his  mother  twenty-seven  years,  and  died 
in  1887,  in  Mason  county,  leaving  a  wid«)w,  appellant  Susan  M. 
Bedford,  having  made  a  will  by  which  he  devised  to  his  widow  all 
of  his  property.    He  died  without  ever  having  had  issue. 

The  death  of  George  M.  Bedinger  occurred  in  the  year  1843.  He 
left  a  widow,  Henrietta;  four  sons,  Henry  (^.,  Daniel  P.,  Benjamin 
P.  and  Joseph  Bedinger;  and  one  daughter,  the  .«aid  Elizabeth  JVl. 
Bedford.  By  his  will,  after  making  numerous  spet-i fie  devises,  in- 
cluding a  liberal  provision  for  the  comfort  of  his  widow,  he  left  the 
residue  of  his  property  to  his  said  sons  and  daughter.  The  body  of 
his  will  was  written  in  1838,  to  which  were  added  two  codicils,  the 
first  bearing  date  11th  day  of  July,  1842,  and  the  second  the  28th 
<iay  of  May,  1843. 

In  the  body  of  his  will  he  devised  to  his  daughter  a  tract  of  200 
acres  of  land,  using  the  following  language:  **To  my  daughter,  Eliz- 
abeth M.  Bedford,  I  give  and  bequeath  200  acres  of  land  lying  on 
the  east  side  of  the  Maysville  turnpike  road.  *  *  The  property 
bequeathed  to  my  daughter,  Elizabeth  M.  Bedford,  to  go  to  her  child 
or  children  at  her  death,  or,  if  she  and  her  son  Uobert  die  without 
chUdran,  the  estate  to  revert  to  her  four  brothers  now  living,  their 
heirs  or  assigns  forever." 

The  residuary  clause  of  his  will  is  as  follows:  **The  residue  of  ray 
estate,  of  every  description,  with  all  reversions,  I  will  and  bequeath 
to  ray  five  living  children  equally,  and  should  any  of  them  die  with- 
out issue  b^ore  they  have  disposed  of  their  interest  in  any  realty  thxis 
devisedj  their  portion  to  the  others  living  or  having  issue,  their  heirs 
or  aasigua  forever." 
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In  the  first  codicil  of  his  will  he  made  the  foliowinj?  provislonr 
*'My  further  will  and  desire  is  thnt  my  beloved  wife,  Henrietta^, 
should  have  the  use  and  benefit  of  all  my  land  not  specifically  willed 
to  my  children,  and  I  hereby  will  ai>d  bequeath  the  same  to  her  dur- 
ing: her  natural  life,  in  addition  to  the  bequests  heretofore  devised 
to  her,  and  at  her  death  my  will  and  desire  is  that  that  parr  ^iven 
to  my  wife  during  her  llle  should  bedivitled  into  five  equal  parts,, 
four  part!<  to  go  to  my  sons,  Henry  C.  Daniel  P.,  Benjamin  F.  and  Jo- 
seph BtHiinjrer,  and  their  heii-s  forever,  and  the  nther  filth  be(|ueath 
to  my  daughter,  Elizalieth  Bedford,  and  should  my  children  or 
grandchildren,  to  whom  I  have  willed  anything,  die  without  issue,, 
that  then  the  property  thus  will»'d  should  revert  back  to  my  surviv- 
ing children  and  their  heirs  in  equal  proportion." 

Finally,  in  the  sec<md  codicil  to  his  will,  which  was  written  a  short 
time  before  he  died,  he  used  the  follovv  ing  language:  **Firat,  *  * 
instead  of  the  various  devises  contained  in  the  preceding  will,  I  will 
to  my  wife  one  equal  third  part  of  all  my  property,  both  real,  per- 
sonal and  mixed,  during  her  natural  life,  and  after  my  death  my 
will  and  desire  is  that  the  same  be  equally  divided  between  my  fis^ 
children  now  living,  to  wit,  Henry  C,  Imniel  P.,  Benjamin  F.  and 
Joseph  Bedinger  an<l  Elizabeth  M.  Bedford,  their  heirs  and  assigns- 
forever;  *  *  sixth,  it  is  my  will  and  desire  that  in  case  of  the 
death  of  my  daughter,  Elizabeth,  before  her  son  shall  have  arrived  at 
the  years  of  matimty^  and^  should  her  son  die  without  issue ^  that  t he- 
property  bequeathed  shall  revert  and  be  merged  in  the  estate." 

This  suit  was  brought  by  Thos.  S.  Clark,  administrator  de  boni» 
non^  with  the  will  annexed,  of  ElizHdelh  M.  Beilford,  deceased,  tt> 
sell  said  lands  and  have  the  proceeds  paid  to  the  Stnte  of  Kentucky 
in  accordance  with  the  terms  of  her  will.  There  is  no  controversy 
about  Mrs.  Bedford's  ownership  and  her  right  to  dispose  of  the  tract 
of  land  in  Lewis  county,  which  was  purcha-e(i  by  her  in  1836.  But 
the  appellant,  Susan  M.  Bedford,  claims  all  of  the  lands  mentioned, 
both  m  Lewis  and  Nicholas  counties,  under  the  will  of  her  husband,, 
the  said  Ilot)ert  Bedford,  alleging  that  the  dispositi(ui  of  these  lands- 
in  the  will  of  his  mother,  Elizabeth  M.  Bedford,  was  so  vague,  in- 
definite and  uncertain,  esjiecially  in  regard  to  the  I  eneficiaries  of  the 
trust  attempteil  to  be  created,  as  to  render  it  absolutely  void.  Her 
contention  is  that  by  virtue  of  the  provisions  of  the  second  codicil 
of  the  will  of  George  M.  Bedford,  deceased,  Elizabeth  M.  Bedford 
having  died  after  her  son  Robert  reached  his  majority,  the  title  to 
the  lands  in  Nicholas  county  devised  to  her  became  absolute,  and 
that,  being  thus  seized  in  i^e  of  all  the  lands  claimed  by  her,  at  her 
death  they  descended  to  Robert,  and  passed  to  her  under  his  will^ 
the  devise  to  the  State  of  Kentucky  in  trust  being  absolutely  void» 
as  above  stated. 

On  the  other  hand  it  is  claimed  for  the  other  appellants,  the  heirs 
of  the  four  brothers  of  Mrs.  Elizat)eth  M.  Bedford,  all  of  whom  are 
dead,  that  under  the  will  of  George  M.  Bedinger,  deceased,  Mrs.. 
Bedford  had  only  a  life  interest  in  the  Nicholas  county  lands  de- 
vised to  her,  and  that  the  said  Robert  Bedford  having  died  without 
issue  the  said  lands  reverted  at  his  death  and  vested  in  the  four  sons- 
of  thesaid  George  M.  Bedinger,  who  are  named  in  his  will,  or  their 
heirs,  while  the  appellee,  Garrett  S.  Wall,  who  had,  prior  to  the 
commencement  of  the  action,  l)een  appointed  by  the  superintendent 
of  public  instruction,  in  pursuance  of  the  provisions  of  the  General 
Statutes  (section  4397  of  the  Kentucky  Statutes;,  agent  for  the  State 
to  collect  and  take  charge  of  the  money,  claims  that  under  the  will 
of  Elizabeth  M.  Bedford  the  State  is  entitled  to  receive  as  trustee 
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the  proceed:^  of  the  sale  of  all  of  the  lands  intended  to  be  disposed  of 
by  her,  on  the  ground,  asalle^ced,  that  she  owned  the  same  absolutely 
•at  the  time  of  her  death  and  had  the  riufht  to  dispose  of  them,  and 
that  the  said  Robert  Bedford,  to  whom  she  devised  a  life  estate  in 
them,  died  *' without  a  child  or  children." 

On  the  final  hearing  of  the  cause,  the  court  below  In  substnnce  ad- 
Jadired  that  Mrs.  Bedford  owned  all  of'the  lands  above  mentioned  in 
fee  simple,  and  that  they  passed  under  and  in  pursuance  of  her  last 
will,  except  the  20()-acre  tract  in  Nicholas  county,  in  which  it  was 
adjudered  she  had  only  a  life  estate,  and  which,  therefore,  did  not 
pass  under  her  will. 

The  court  accordingly  adjudged  that  the  200-acre  tract  belonged  in 
proi)er  proportions  to  the  heirs  of  the  four  brothers  of  Mrs.  Bed- 
fora.  Joseph  Bedinger,  one  of  the  four  brothers,  being  a  defendant, 
but  having  died  after  the  judi^ment  was  renrlereci,  his  heirs  were  by 
proper  pi oceedings  made  parties  to  the  appeal  in  this  case,  and  the 
judgment  which  we  have  recited  is  before  uh  for  review. 

Although  proper  exceptions  were  taken  in  behalf  of  the  State  or 
its  agent,  with  regard  to  so  much  of  the  said  judgment  as  established 
the  claim  of  Joseph  Bedinjjer  and  others  to  the  2t}0-acre  tract  of 
land,  the  State  or  its  agent  is  no  longer  Cnncernei  in  that  question 
as  the  case  now  stands,  because  no  appeal  was  prayed  or  is  now  pros- 
ecuted from  the  jndgnient  in  behalf  of  the  State.  But  the  question 
as  to  the  correctne-s  of  that  part  of  the  judgment  is  before  us  on 
the  appeal  of  Susan  M.  Bedford,  and  its  solution  depends  upon  the 
meaning  that  is  10  be  given  to  the  clause  of  the  will  of  George  M. 
Beilinger,  by  which  this  tract  of  land  was  devised  to  P^lizabeth  M. 
Bedford,  which  we  have  quoted.  This  question  we  will  notice 
first. 

In  a  preceding  part  of  his  will  the  testator  had  devised  certain 
p>rtlons  of  his  lands  to  each  of  his  four  sons.  To  three  of  them  he 
had  devised  their  respective  portions,  **to  them  and  their  heirs  and 
assijfns  forever."  The  portion  of  his  other  son,  Joseph,  he  devised 
to  trustees,  for  the  use  and  benefit  of  himself  and  his  children,  but 
upf>n  such  a  scheme  as  was  intended  that  he  or  his  children  should 
eventually  have  the  actual  control  and  final  disposition  of  the  land 
or  its  proceeds.  But  to  his  flaughter,  Mrs.  Bedford,  he  devised  the 
200  acres,  limitin&f  her  interest  in  the  land  to  a  life  estate,  by  pro- 
viding that  It  should  go  *'to  her  child  or  children  at  her  deathy^^  and 
this  limitation  to  her  was  followed  by  the  further  provision  that  **if 
Hhe  and  her  son,  Robert,  r//>  without  children ^^^  the  estate  to  revert 
to  her  four  brothers  now  living,  "their  heirs  or  assigns  forever." 

It  is  contended  thatsiiice  both  Mrs.  Bedford  and  her  son  Robert 
died  without  chilrl  or  children  surviving  them,  the  title  to  the  land 
vested  at  the  death  of  the  said  Robert  in  the  said  Joseph  Bedinger 
and  the  heirs  of  Mrs.  Bedford's  other  thretr  brothers,  all  of  whom 
were  then  dead.  But  this  contention  can  not  be  sustained.  In  con- 
struiuif  ti'stamentary  provisions  of  this  kind  it  is  sometimes  quite 
difficult  to  determine  to  what  period  the  words  **dying  without  chil- 
dren," or  words  of  similar  in) port,  refer.  And  often  precedents  are 
of  little  avail  to  aid  in  reaching  a  correct  interpretation  of  such  pro- 
visions on  account  of  the  great  vaiiety  of  forms  of  expressi(»n  in 
wills,  and  of  the  different  meanings  that  are  attached  to  technical 
words  and  sentences  by  different  testators. 

On  this  subject  Mr.  Justice  Miller,  in  Clarke  v.  Boorman,  18  Wall., 
493,  said:  *'No  two  wills,  probably,  were  ever  written  in  precisely 
the  same  language  throughout,  nor  do  any  two  tt^tators  die  under 
the  same  circumstances    in   relation    to   their  estate,  family   and 
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friends.  And  it  would  be  very  unsafe  hs  well  as  unjust  to  expound 
the  will  of  one  man  by  the  construction  which  a  court  of  justice  had 
given  to  that  of  another  merely  because  similar  words  were  used 
in  particular  partes  of  it." 

These  conditions  illustrate  the  necessity  of  limiting  the  ordinary- 
rules  of  testamentary  const  ruction  in  their  application  and  of  subordi- 
nating them  to  the  cardinal  rule,  which  is  of  universal  application^ 
that  the  intention  of  the  testator,  as  gathered  from  his  entire  will^ 
must  prevail  if  not  opposed  to  some  positive  provision  of  the  law 
or  to  some  general  [principle  of  public  policy.  (Schouler  on  Wills*, 
sections  462,  464,  466,  468.) 

Applying  this  cardinal  rule  of  construction,  and  gathering  from 
the  other  provisions  of  thf*  will  of  George  M.  Bedinger  with  regard 
to  these  specific  devises  of  land  to  his  children  that  it  was  his  inten- 
tion that  the  livinsr  beneficiaries  should  be  eventually  the  absolute- 
owners"  of  the  portions  devised  to  them,  it  is  our  opinion  that  he  in- 
tended that  the  portion  devised  to  his  dauuhter  and  her  son  should 
revert  to  his  other  children  only  in  the  event  both  of  them  diea 
without  children  previous  to  his  death. 

Upon  this  construction,  which  we  think  is  a  rational  one,  and  in 
exact  accord  with  the  intetition  of  the  testator  thus  ascertained,  both 
Mrs.  Bedford  and  her  son  Robert  having  survived  the  testator,  the 
former  was  left  with  a  life  estate  in  the  land,  with  remainder  in  fee 
to  the  latter,  which  was  subject  only  to  the  possibility  of  being  di- 
vided upon  the  death  of  Mrs.  Bedford,  leaving  other  children  surviv- 
ing her.  It  follows  that  at  the  death  of  Mrs.  Bedford  the  said  Robert,, 
being  her  only  child,  became  vested  with  the  absolute  title  to  the 
2()0  acres  of  land  in  controversy  under  the  will  of  George  M.  Bed- 
inger, deceased,  and  that  it  T>ii>sed  at  his  death  and  under  his  will 
to  the  appellant,  Susan  M.  Bedford,  unless  the  character  of  his  in- 
terest in  the  land  was  changed  by  subsequent  provisions  of  the  will 
and  codicils,  and  that  question  we  will  now  consider. 

In  the  body  of  his  will  George  M.  Bedinj/er  left  to  his  wife,  Hen- 
rietta, a  farm  of  300  acres,  called  his  **niill  farm,''  for  life,  besides  a 
small  fiirin  of  about  80  acres,  also  for  life,  it  being  the  farm  on  whidi. 
he  lived,  some  nearro  slaves  and  all  of  his  household  and  kitchen 
furniture  and  provisions. 

It  will  be  ob-^yrved,  by  reference  to  the  residuary  clause  of  hi» 
will,  which  we  have  quoted,  that  taking  out  what  he  hnd  left  to  his 
wife  and  the  specific  devises  and  bequests  he  hud  made  to  his  five 
children,  and  some  of  his  grandchildren  named  in  the  will,  he  left 
all  the  residue  of  his  estate  of  every  description  to  his  **five  living 
children."  This  clause  contains  tiie  provision  that  should  any  of  hi» 
five  children  "die  without  issue  before  the)/  have  dfspfhsed  of  their 
intereat  in  any  realty  thus  devised  their  portion  (shall  puss)  to  the 
others  living  or  having  issue.'' 

It  is  ably  contended  by  counsel  for  the  apjiellees,  and  there  i» 
strontr  authority  to  support  the  contention  that  the  language  (juoted 
vested  his  children  with  the  unlimited  right  to  dispose  of  the  prop- 
erty left  them  respectively,  and  that,  therefore,  each  of  them  wa» 
thereby  vc^sted  with  a  fee  simple  title  to  the  property  received  under 
this  clnuse.  We  are  inclined  to  the  opinion  that  this  is  the  legal  ef- 
fect of  the  language  used  when  taken  in  connection  with  the  words,. 
**their  heirs  or  assigns  forever,"  which  occur  at  the  i^xuX  of  the  clau^^e 
quoted  from  But  it  is  nr)t  necessary  for  our  purpose  now  to  decide 
that  point.  We  have  quoted  this  language  to  show  that  the  restric- 
tion, if  there  be  any  in  the  residuary  clause  of  the  will,  does  not 
operate  up<ai  the  property  embraced  in  the  specific  devises  to  the 
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children  of  the  testator,  but  only  upon  the  property  that  pa&sed  to 
them  under  the  residuary  clause.  The  lan^cua^e  is  with  reference  to 
the  dispusal  by  his  children  of  the  '*realty  thus  devised^ ^—ihsit  is, 
devised  to  them  by  the  residuary  clause.  The  language  quoted  is 
susceptible  of  no  other  reasonable  interpretation. 

Coming  now  to  the  first  codicil,  which  was  executfd  on  the  11th 
day  of  July,  1842,  by  that  addition  to  his  will  he  provided  that  his 
wife  should  have  for  life  all  of  his  land  (/tat  had  not  been  specifically 
devised  to  his  children^  in  addition  to  what  had  been  left  to  her  in  the 
body  of  his  will,  and  provided  further  that  at  her  death  all  of  the 
property  left  to  his  wife  durinj;  her  life  should  be  divided  into  live 
equal  parts — "ft)ur  parts  to  go  to  my  sons,  Henry  C,  Daniel  P.,  Ben- 
jamin F.  and  Joseph  Bedinger,  ami  their  heirs  forever^  and  the  other 
fifth  bequeath  to  my  daughter,  Elizabeth  Bedford." 

It  is  contended  by  counsel  for  appellants  that  the  provision  last 
quoted  did  not  vest  Mrs.  Bedford  with  a  fee  in  the  property  to  which 
she  was  entitled  under  the  first  codicil,  but  we  are  of  the  opinion 
that  it  was  intended  by  the  testator  that  all  of  his  children  named 
in  the  codicil  should  have  the  absolute  title  to  the  property  they 
were  respectively  entitled  to  thereunder,  and  that  the  use  of  the  words 
"and  their  heirs  forever,"  after  the  gift  to  his  sons,  and  the  failure 
to  use  the  same  words  after  the  gilt  to  his  daughter,  did  not  evince 
an  intention  on  his  part  that  the  daughter  should  be  vested  with  a 
less  interest  in  her  share  than  his  sons  would  have  in  their  respective 
shares;  but  much  stre^s  is  laid  upon  the  latter  part  of  this  clause  of 
the  codicil,  which  provides  that  **shouId  my  children  or  grandchil- 
dren, to  whom  1  have  willed  anything,  die  without  issue,  that  then 
the  property  thus  wille<i  should  revert  back  to  my  surviving  children 
and  their  heirs  in  equal  proportion,"  and  it  is  contended  that  the 
legal  effect  of  this  part  of  the  clause  was  to  chanjje  the  fee  of  the 
property  devised  to  each  of  his  children  and  to  his  grandchildren 
into  a  defeasible  fee. 

But  while  it  is  unnecessary  to  decide  that  question  here,  owing  to  the 
peculiar  wording  of  the  whole  clause,  it  would  not,  in  our  opinion, 
be  an  unreasonable  construction  of  the  part  of  it  last  quoted  to  refer 
the  words  *'die  without  issue"  to  the  oeath  of  any  of  the  testator's 
children  or  grandchildren  before  the  death  of  the  testator,  as  we  have 
done  in  ccmstruing  the  clause  by  which  the  tract  of  200  acres  of  land 
was  devised  to  Mrs.  Bedford;  but  whether  this  would  be  a  fair  con- 
struction or  not  it  is  quite  evident  that  the  first  codicil  was  not  in- 
tended to  operate  upon  the  specific  devises  made  to  the  children  of 
the  testator  in  the  body  ot  his  will  because  the  land  devised  to  them 
was  expressly  excepted  from  the  devise  therein  made  to  his  wife  of 
all  his  land  '*not  specifically  willed  to  my  children." 

If,  however,  the  clause  now  under  c«»nsi(leratlon  ought  to  receive 
the  construction  contended  for  by  counsel  for  the  appellants,  so  far 
as  thus  construed,  it  would  afiect  the  title  to  the  property  devised  to 
Mrs.  Bedford,  its  operation  is  defeated  by  the  second  codicil,  which 
will  l)e  next  considered. 

The  second  codicil  bears  clato  the  28th  day  of  May,  1813,  not  long 
belore  the  death  of  George  M.  Bedinger.  He  was  led  to  add  this 
codicil  to  his  will  by  the  (act  that  he  had  leased  for  a  term  of  years 
his  residence  and  adjoining  property,  a  part  of  which  had  been  de- 
vised to  his  wife,  which  matle  it  necessary,  in  his  opinion,  *'to  change 
and  explain  many  items  contained  in  the  will  and  codicil,  to  which 
this  is  attacherl."  Consecjuently,  in  the  first  item,  ^'instead  of  the 
various  devises  contained  in  the  preceding  will,"  he  left  to  his  wife 
**one  equal  third  part  of  all  aij/  propertij,  both  real,  personal  and 
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mixed,  during  her  natural  life,"  and  provided  that  ^^af(er  my  death 
my  will  and  desire  is  that  the  same  be  equally  divided  between  my 
Jive  childrerij^^  naming  them^  ^Hheir  heirs  and  assigns  forever  y 

In  other  items  of  this  codicil  he  referred  to  some  of  the  specific 
devises  that  he  had  made,  from  which  we  conclude  that  he  did  not  in- 
tend that  any  of  them  should  be  changed  in  any  way  by  the  first 
item  of  this  codicil  above  quoted;  and  it  is  a  familiar  principle  that 
where  the  terms  of  a  will  clearly  give  an  estate,  the  words  of  a  cod- 
icil must  manifest  an  equally  clear  intent  to  revoke  or  change  it  be- 
fore they  will  be  allowed  to  have  such  an  effect.  (iSturgis  v.  Work, 
122  Ind.,  134,  17  Am.  St.  Rep.,  349.) 

Finally,  in  the  sixth  item  of  this  codicil,  he  provided  that  in  case 
of  the  death  of  Mrs,  Bedford,  ^^before  her  son  shall  have  arrived  at 
the  years  of  maturity^  and  shoidd  her  son  die  mithoid  issne,^^  then 
the  property  "bequeathed"  to  her  should  "revert  and  be  merged  in 
the  estate."  This  is  clearly  a  double  contingency,  upon  the  happen- 
ing of  which  the  reversion  of  the  property  devised  to  Mrs.  Bedford 
under  this  codicil  was  made  to  depenci,  and  the  general  rule  is  that 
when  an  estate  depends  upon  a  double  contingency  both  must  eon- 
cur.    (Phelps  v.  Bates,  54  Conn.,  11;  1  Am.  St.  Rep.,  92.) 

We  have  seen  that  in  this  codicil  the  property  was  devised  to  Mrs. 
Bedford  and  her  four  brothers  in  fee  simple,  but  the  portion  devised 
to  Mrs.  Bedford  whs  made  subject  to  reversion  upon  two  conditions 
or  contingencies:  First,  her  death  during  the  minority  of  her  son; 
and,  second,  his  death  without  issue  during  his  minority. 

We  think  the  second  contingency,  as  We  hnve  stated  it,  is  the 
proper  construction,  but  we  do  not  regard  it  as  material  because  the 
■eflFect  of  the  failure  of  either  event  upon  which  the  reversion  de- 
pended to  happen  was  to  prevent  the  reversion — thut  is,  the  death 
of  Mrs.  Bedford  during  the  minority  of  her  sow,  and  his  death  with- 
out issue  either  during  his  minority  or  after  he  attained  his  major- 
ity—so that  when  the  son  reached  his  majority,  his  mother  surviving, 
every  condition  or  contingency  whs  removed  from  her  title  to  the 
property,  and  she  at  once  became  the  absolute  owner  of  it,  with  full 
power  to  dispose  of  it  in  any  way  she  might  choose  to  do. 

It  follows  that  Mrs.  Elizabeth  M.Bedford  had  the  right  to  dispose 
of  all  her  land  by  will  except  the  tract  of  200  acres,  in  which,  as  we 
have  seen,  she  had  only  a  life  estate,  and  that  the  devise  of  it,  after 
the  death  of  her  son,  to  the  State  of  Kentucky  in  trust  is  valid  unless 
it  is  so  indefinite  and  uncertain  as  to  the  ol^ect  and  the  beneficiaries 
of  the  trust  as  to  render  it  impossible  to  execute  the  trust.  And  this 
we  are  now  to  determine. 

The  clause  of  Mrs.  Bedford^s  will  by  which  the  lands  that  she 
owned  in  Lewis  and  Nicholas  counties,  and  which  she  had  the  right 
to  dispose  of,  were  devised  to  the  State  of  Kentucky  in  trust,  has 
been  quoted.  After  the  termination  of  her  son,  Robert  Be<lf(>rd*s, 
life  estate  in  these  lands  which  was  devised  to  him,  and  upon  his 
death,  without  child  or  children,  ^^he  required  the  lands  to  be  sold, 
and  bequeathed  the  proceeds  of  the  sidles  to  the  State  of  Kentucky 
*'forever  in  trust,"  and  to  be  held  by  the  State  forever  '*for  the  use 
and  benefit  of  the  children  of  the  State,"  the  money  to  be  ''invested 
in  some  profitable  bank  stock,  and  the  profits  therefrom  »  *  *  * 
to  be  appropriated  annually  forever  toward  the  education  of  the 
children  of  the  State  of  Kentucky,  [)articularly  the  poor  and  most 
unintelligent."  She  desired  that  the  money  should  constitute  **a 
permanent  school  fund,  and  the  interest  from  this  fund  beappro])ri- 
priated  annually  towards  the  education  of  the  children  of  this 
i^tate." 
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It  is  contended  that  this  disposition  of  her  property  w«s  invalid 
because  of  indeflniteness^and  that  the  propertv descended  to  her  son, 
Bobert  Bedford,  and  paased  to  his  wife,  appellant  Susan  M.  Bedford, 
under  his  will.  The  allegation  is  that  the  foregoing  devise  "is  so 
uncertain,  indefinite  and  ambiguous  as  to  its  purpose  and  t)eneficiary 
objects  as  to  render  it  insusceptible  of  executiort  or  enforcement,  and 
is,  therefore,  ineffective  and  inoj»erative,  and  should  be  held  for 
naught." 

Counsel  for  appellants  have  wholly  failed  to  sustain  their  conten- 
tion as  to  the  indeiiniteness  and  the  conseciuent  invalidity  of  this 
bequest  of  the  proceeds  of  the  ^aUs  of  the  lands  of  Mrs.  Bedford. 
It  is  definite,  as  has  been  fully  sustuine<l  in  the  arguments  of  counsel 
for  the  agent  of  the  State,  first,  as  to  the  trtjuitee;  second,  as  to  the 
beneficiaries;  and,  third,  as  to  the  object  and  purpose  of  the  trust. 

It  is  not  contended  that  the  Slate  may  not  be  a  trustee  of  a  char- 
ity, nor  that  education  is  not  a  proper  purpose  for  which  charitable 
uses  may  be  created;  but  it  is  contended"  that  the  beneficiaries  are  so 
indefinitely  described  that  they  can  not  be  identified.  Indefiniteness 
in  the  latter  particular  characterizts  all  charitable  trusts  to  a  greater 
or  less  decree,  and  it  is  said  to  he  the  one  thing  that  distinguishes 
such  a  trust  from  a  mere  private  trust.  (2  Pomeroy's  Equity,  sec- 
tion lt»2o;  Russell  v.  Allen,  107  U.  S.  Rep.,  182.) 

In  the  latter  case  the  court  said  that  charitable  trusts  **niay,  and 
Indeed  must  be,  for  the  benefit  of  an  indefinite  number  of  persons, 
forif  allthe  beneficiaries  are  p)ersonaliy  designated  the  trust  lacks 
the  essential  element  of  indefiniteness  which  is  one  characteristic  of 
a  legal  charity.'* 

In  numerous  cases  trust«  of  this  kind  have  been  sustained  by  this 
court  which  it  is  not  necessary  to  review.  (Moore's  heirs  v.  Moore's 
devisees,  A'c,  4  Dana,  ijr)4;  Curling  v.  Curling,  8  Dana,  38;  Attorney 
General  v.  Wallace,  7  B.  Mon.,  (JIl,  Cromie's  heirs  v.  Louisville 
Orphans'  Home  Sr)ciety,  3  Bush,  365;  Peynado  v.  Peynado,  82  Ky., 
o;  Leeds  v.  Shaw's  adm'r,  76.,  79.) 

In  the  Peynado  case  the  heiieficiariis  of  the  trust  were  to  be  **as 
many  little  orphan  children  (males)  from  respectable  families  as  can 
possibly  be  taken"  into  an  orphan  asylum  and  school  that  was  pro- 
vided for,  and  the  trust  was  held  to  he  valid. 

In  the  case  of  Leeds  v.  Shaw  a  hecjUist  was  niade  of  the  income 
of  f*ertain  stocks,  which  was  directed  *-to  he  paid  over  every  year  to 
the  trustees  of  the  Lajrranjie  School  District,  and  by  them  expended 
in  the  education  of  poor  children,  or  towards  the  maintenance  of  a 
good  common  school  in  said  <li.-trict,  eic,"  and  this  was  held  not  to 
be  void  for  uncertainty.  And  so  we  hold  that  the  bequest  in  this 
case  is  sufficiently  definite  in  every  particular,  and  that  it  is  valid. 

For  the  reasons  given  so  much  of  the  judKUient  of  the  court  below 
asadjudired  that  the  tract  of  two  hundred  acres  of  land  in  Nicholas 
county  that  was  devised  to  Elizabeth  M.  Bedford  s|)ecifi'*ally  l»y  the 
will  of  George  M.  Bedinvrer,  deceased,  belonged  to  Joseph  M.  Hedin- 
gerand  others  is  reversed  and  the  cause  remanded,  with  directions 
to  enter  a  judj^ment  in  favor  of  the  appellant,  Susan  M.  liedf(»rd,  for 
the  said  tract  of  land,"  and  so  much  of  the  said  judirment  as  adjudired 
that  the  testatrix,  Elizabeth  M.  Bedford,  had  a  fee  simple  interest 
in  the  tract  of  300  acres,  and  the  one-fifrh  of  the  tract  known  as  the 
Blue  Lick  property,  containing  about  MM)  acres,  in  Nicholas  cramty, 
and  in  the  tract  of  3-13  acres  in  Lewis  county,  and  that  the  same 
passed  under  ht  r  will,  and  that  the  said  lands  be  sold  and  the  pro- 
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ceeds  thereof  paid  to  Garrett  8.  Wall,  the  af^ent  of  the  State  of  Ken- 
tucky, be  affirmed,  and  such  furtht'r  proceedingrs  may  he  had  in  the 
cause  in  the  court  beh)W  as  may  be  necessary  to  execute  the  said 
jud{(ment  of  sale  and  to  secure  the  rights  of  the  parties  in  interest. 


Turner  v.  Johnson. 
{Filed  May  20,  \m^—Not  to  he  reported.) 

1.  Af'/^cnh  —  Th^  collection  by  Rppellant  of  the  jadf^^nient  rendered  in  his 
favor  iu  the  conrt  below,  which  was  for  only  a  part  of  hiH  demand,  does  not 
preclude  him  from  prosecuting  this  appeal. 

2.  Bil/  of  ixceptions — Final  ^/'//^'/j— The  order  over rnliujf  appellant's  motion 
for  a  new  trial  having;  (riven  him  nntil  a  day  iu  a  sabsequont  term  to  file  bill 
of  exceptiouf).  a  bill  of  exceptions  filed  after  tht?  day  thoA  fixed  can  not  be 
considered,  nlthoaji^h  at  the  Kame  term  at  which  the  motion  for  a  new  trial 
was  overrnled  the  court  entertained  a  motion  by  appellant  to  reconsider 
the  order  overruling  the  motion  for  a  new  triiil,  and  reserved  the  decision  of 
the  motion  to  recont^ider  r.nlil  a  hrcrefdit^^  term,  and  did  not  in  fact  dispose 
of  it  until  after  the  time  fixed  for  filing  bill  of  exceptions.  The  order  over- 
ruling Uie  motion  for  a  new  trial  whs  a  final  order,  and  the  court  had  no 
power  over  it  after  the  expiration  of  the  term  at  which  it  was  rendered^ 
aithonuh  it  nttempted  to  reserve  that  power. 

3.  Train/er  lo  ordinary  liocket — This  action  to  recover  the  rental  value  of 
land  during  the  time  it  was  occupied  by  defendant  pending  an  appeal  by 
him  from  h  judgment  in  favor  nf  plaiuiiff  for  the  recovery  of  land,  and  also 
to  recover  damages  on  account  of  wHste,  etc..  was  properly  brought  in  equity^ 
and  the  court  erred  in  transferring  it  to  the  ordinary  docket,  the  multitude 
of  queiitions  and  issues  involved  rendering  a  jury  tri^l  impracticable.  The 
question  of  dHmage  to  the  farm  by  neglect  to  properly  cuWivate  and  care 
to**  the  same  may,  if  either  part}  r«»  desire,  bf»  submitted  to  a  jury  as  an  issne 
out  of  chancery,  but  hU  other  questions  must  be  tried  in  equity. 

Wm.  H.  Holt,  J.  H.  Hazelrig^,  Wood  &  Day,  R.  A,  Mitchell,  C. 
C.  Turner  and  G.  C.  Luck  hart  for  appellant. 

Stone  &  Sudduth,  White  &  Brooks  and  TIhks.  H.  Hinos  for  ap- 
pellee. 

Appeal  from  Montgomery  Circuit  (!ourt. 

Opinion  of  the  court  l»y  Judge  (iuffy. 

[This  Hppejil  is  prosecuted  from  a  judjj^rnent  rendered  in  the  Mont- 
gomery Circuit  (/ourt  in  the  suit  of  Thomas  Turner,  etc.  v.  Thomas 
Johnson;  the  appeal  heinir  prosecuted  hv  Thomas  Turner  and  Squire 
Turner,  13en.  li.  Turner  and  J.  H.  Cassldy.  as.-iffnees  of  Thomas 
Turner,  claiming  that  the  judgment  rendered  was  nmch  less  than 
they  were  entitled  to  rwover,  the  amount  recovered  being  $4,40t{.59, 
appellatils  having  sued  for  $.'{<), 001). 

It  appears  that,  some  time  prior  to  18K4, appellee  had  acquired  the 
lejral  title  to  a  larjre  bodv  of  land  in  Missouri,  formerly  owntnl  by 
the  appellant,  Tlnnnas  Turner.  Appellant  claimed  the  ri^ht  to  re- 
deem said  land  and  have  the  title  restored  lo  him,  which  claim  was 
denied  by  appellee.  A  suit  \\\  the  c.iurt  of  Missouri  was  instituted 
by  appellant  Turner  and  judjjment  rendered  in  his  favor,  from 
which  judkrment  Jolmson  appealed,  and,  on  the  loth  of  April,  1885* 
exeeuled  a  supersedeas  bon«l,  which  su^pendenl  the  jud^rment,  and 
thus  enabled  Johnson  to  continue  in  the  use  and  control  of  said  land 
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until  the  supreme  court  of  Missouri  decided  the  appeal,  which  court 
affirmed  the  judgment  of  the  lower  court. 

It  seems  that  Johnson,  by  reason  of  the  appeal,  and  supersedeas, 
held  the  possession  of  the  land  for  four  years  or  more,  and,  as  matter 
of  law,  became  indebted  to  Turner  on  that  account.  The  bond  stip- 
ulated, in  effect,  that  he  should  pay  the  damasre^  that  Turner  sus- 
tained by  reason  of  the  appeal,  in  the  event  the  Judgment  should  be 
affirmed. 

In  1888  the  administratrix  of  Berry  Robertson  instituted  suit  in 
the  Montgomery  Court  of  C<unmon  Pleas  against  Turner  and  John- 
son, seeking  to  subject  the  indebtedness  due  from  Johnson  to  Turner 
to  the  payment  of  a  judgment  held  by  her  agairtst  Turner.  Prior 
to  this  Turner  had  transferred  to  Perry  nearly  $3,<MH)  of  his  claims 
on  Johnson.  Soon  alter  the  in.stitution  of  said  8uit  of  Robinson'8 
administratrix  Johnson  filed  his  answer,  admitting  an  indebtedness 
of  nearly  $6,000,  setting  up  divers  offsetts  and  assailing  the  priority 
of  Ferry's  claim,  making  his  answer  a  cross  pi^ition  airainst  Turner 
and  others,  askinir  a  settlement  and  accounting  of  the  matters  be- 
tween him  and  Turner  growing  out  of  the  occupancy  of  said  land. 
Turner  answered,  and  set  up  defense  to  plaintiflf's  cause  of  action, 
etc.  On  the  28th  of  December,  1888,  Turner  made  an  assignment  of 
all  that  appellee  owed  him  to  the  other  three  last-named  appellants, 
in  tru-st  for  h11  his  creditors,  subject  to  the  prior  assignment  to  Perry. 
It  seems  that  Roliertson's  administratrix  had  also  a  suit  pending  for 
the  settlement  of  his  estate.  Turner  being  a  party  thereto.  On  the 
8th  of  March,  1889,  these  appellants  and  Perry  filed  this  suit  to  settle 
the  trust,  collect  the  sum  due  from  appellee  and  distribute  the  same; 
and,  on  appellants'  motion,  the  three  suits  were  consolidrt ted.  After- 
wards, on  motion  of  appellee,  appellants  were  required  to  elect 
which  cause  of  action  they  would  prosecute — to  settle  the  trust  or  to 
collect  the  sum  due  from  appellee;  and  appellants  elected  to  prose- 
cute the  suit  for  a  settlement  and  <*<illection  of  the  claim  against 
appellee.  At  the  September  term,  1S89,  on  motion  of  appellee,  an 
issue  out  of  chnncery  w«s  ordered!  hs  to  the  value  of  rents,  <lamage, 
etc.,  to  the  land;  and  at  the  March  term,  1890,  a  jury  trial  was  had 
and  verdict  ren<lered,  which  was  set  aside  on  appellants'  motion. 
Afterwards,  on  motion  of  appellee,  the  cause  was  transferred  to  the 
ordinary  docket.  At  the  Xoveinher  term,  IhOI,  a  trial  by  jury  was 
had,  resulting  in  the  verdict  and  judgment  hereinbefore  stated. 
Appellants'  niOtion  for  a  new  trial  wiis  overruled,  and  appellants' 
have  appealed.] 

Thi**  appeal  was  decided  by  this  court  June  19,  ]89o. 

Appellee  fi  ed  a  petition  for  rehearing  and  a  re-argument  was  or- 
dered, and  atler  he<niiig  the  sMme  the  court  now  withdraws  the  for- 
mer opinion.  Appellee's  motion  to  dismiss  the  appeal,  made  on  the 
grounds  that  appellant  had  collected  the  judgment  recovered  in  the 
court  below,  is  overruled. 

Secticm  757  of  the  Civil  Code  of  Practice  authorizes  this  appeal,  but 
if  it  did  not  authorize  the  appeal  the  ngreed  order  on  page  'My  of  the 
record  would  preclude  appellee  from  pleading  the  collection  of  the 
ju4lgment  in  bar  of  this  appeal. 

It  appears  that  the  judgment  appealed  from  was  rendered  at  the 
November  term,  1891,  of  the  Mnnliioiriery  Circuit  Court,  and  appel- 
lant's njotion  for  a  new  trial  made  and  overruled,  and  time  given 
until  a  day  in  the  November  term,  1892,  to  file  bill  of  exceptions;  af- 
terwards, at  the  same  term  at  which  the  moti<m  for  a  new  trial  was 
overruled,  the  court  entertained  a  motion  by  appellant  to  reconsider 
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the  order  overruling  the  motion  for  a  new  trial  and  reserved  the 
<ronsideration  and  decision  of  said  motion  to  reconsider  until  a  sue- 
•ceedinjf  special  term  of  the  court.    It  seems  that  no  determination  or 
-decision  of  that  question  was  made  until  the  November  term,  1892, 
and  until  after  the  day  fixed  for  filing:  the  bill  of  exceptions,  at  which 
time  the  court  refused  to  set  aside  the  said  order  and  extended  the 
time  for  filing:  the  bill  of  exceptions  to  a  certain  day,  at  which  time 
the  bill  was  tiled  and  approved.    Appellee  insists  on  his  motion  to 
strike  the  bill  of  exceptions  from  the  record.    The  contention  of  ap- 
j)ellee  is  that  the  court  had  no  power  to  set  aside  the  order  overrul- 
ing the  motion  for  a  new  trial  after  the  term  at  which  the  order  was 
made,  and  that  the  order  of  court  reserving  the  right  to  do  so  is  a 
nullity,  as  is  also  the  order  of  the  November  term,  1892,  giving  time 
to  prepare  and  tender  the  bill  of  exceptions. 

The  contention  of  appellant  is  that  the  action  and  order  of  the 
•court  at  the  May  term,  1892,  suspended  the  order  overrullnjr  the 
motion  for  a  new  tri^l,  and  that  thesameso  remainetl  until  the  court 
acted  on  the  motion  lo  reconsider,  hence  that  the  bill  of  exc^-ptions 
was  properly  and  legally  filed  and  approveci.  It  is  manifest  that  the 
learned  judge  of  the  court  below  was  of  the  opinion  thnt  his  action 
had  the  ettect  contended  for  by  appellant,  and  that  he  believed  he 
had  the  power  to  do  so,  and  it  is  earnestly  ureed  by  appellant  that 
we  should  so  treat  the  order  in  question.  It,  however,  seems  clear 
to  us  that  the  order  overrulinj;  the  motion  for  a  new  trial  was  a  final 
order,  and  that  the  court  had  no  power  over  it  after  the  expiration  of 
the  term  at  which  it  was  rendered,  and  that  the  attempt  to  reserve 
that  power  was  unauthorized,  and,  therefore,  a  nullity.  It  results, 
therefore,  that  appellee's  motion  to  strike  the  hill  of  exceptions  from 
the  record  must  be  sustained,  and  the  hill  is  stricken  from  the  rec- 
ord. The  material  and  important  question  in  the  case  is  as  to  whether 
the  court  below  erred  in  tran^^ferrinjj  this  suit  from  thee<|uity  to  the 
ordinary  docket. 

It  seems  to  us  that  the  cause  of  action,  the  object  of  the  suit,  to- 
gether with  the  multitude  r)f  questions  and  issues  involved,  make 
this  a  case  of  equitable  cognizance  and  rendered  a  jury  trial  imprac- 
ticable, and  that  the  court  erred  in  transferring  the  case  to  the  ordi- 
nary docket.  The  question  of  damage  to  the  farm  by  neglect  to 
properly  cultivate  and  care  for  the  same,  may,  if  either  party  so  de- 
sire, be  submitted  to  a  jury  as  an  issue  out  of  chancery,  but  all  other 
questions  must  bo  tried  in  equity. 

A  number  of  questions  have  been  presented  and  argued  which  we 
-deem  it  unnecessary  to  notice*,  and  it  is  to  be  understood  that  this 
opinion  does  not  atfect  or  decide  any  question  in  the  case  not  specif- 
ically mentioned  in  the  opinion. 

For  the  reascin  indicated  the  order  of  the  court  below  retiuirinir  ap- 
pellant to  elect  which  cause  of  nciion  he  would  prosecute,  as  well  as 
the  order  transferring  the  case  to  the  cndinary  d(K*ket  and  overrul- 
ing appellant's  motion  for  a  new  trial,  were  erroneous,  and  the  judg- 
ment is  reversed  and  cause  remanded,  with  directions  to  tran^^fer 
the  case  to  the  equity  docket  and  award  appellant  a  new  trial,  and 
for  proceedinjjs  consistent  with  this  opinion. 
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McLaughlin  v.  Commonwealth. 
{Filed  May  21,  1896— iVb<  to  be  reported.) 

1.  IndUtment  for  rape — Ao  iodiotment  for  rap?  18  not  defeotive  io  failiog- 
to  alleffe  thnt  the  female  npou  vihotn  the  rape  whs  ooinmitted  was  over 
twelve  years  of  age,  aM  that  in  to  be  aoderstood  where  there  Ia  no  allegation 
as  to  her  a^e,  the  panirthmeut  beio^  less  severe  where  she  is  over  twelve 
years  of  age  than  where  she  is  under  that  a'^e. 

2.  Hope — Neither  fciruication  nor  adoltery  ii*  a  degree  of  the  offense  of 
rape,  and  the  failure,  npou  thn  trial  of  appellant  for  rape,  to  in^truot  the 
jary  at*  to  thoae  offenaeA  was  not  error. 

3.  Appeals — This  court  can  not  reverse  in  a  criminal  case  for  an  error  oc- 
curring at  the  hearing  of  the  motion  for  a  new  trial. 

J.  M.  Simmons  for  appellant. 

W.  8.  Taylor  and  Thos.  W.  Thomas  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judsre  Paynter. 

The  accused  was  indicted  for  rape,  tried,  convicted  and  sentenced 
to  the  i)enitentiary  for  ten  years.  The  indictment  is  not  defective 
because  it  failed  to  state  that  Clyde  McFerran,  upon  whom  the  rape* 
is  alleged  to  have  been  committed,  was  over  twelve  years  of  age. 
A  rape  may  be  committed  on  a  female  of  any  age,  but  when  she  )» 
under  twelve  years  of  age  the  punishment  is  greater  than  when  she- 
is  over  that  age. 

When  the  indictment  fails  to  allege  that  the  female  upon  whom  the 
rape  is  committed  is  under  twelve  years  of  age,  then  it  must  be  un- 
derstood as  meaning  she  is  above  that  age.  Neither  fornication  nor 
adultery  are  degrees  of  the  offense  of  rape,  therefore,  it  can  not  bo' 
said  the  court  failed  to  give  the  whole  law  of  the  case  because  it 
failed  to  instruct  the  jury  upon  such  questions. 

This  court  has  no  revisory  power  to  act  upon  the  alleged  error  oc« 
curring  at  the  hearing  of  the  motion  for  a  new  trial.  (Redmon  v. 
Commonwealth.  82  Ky.,  838.) 

The  court  eniertains  not  the  slightest  doubt  of  the  defendant's. 
guilt. 

The  Judgment  is  affirmed. 


Graysoh  v.  Commonwealth. 
{.Filed  May  22,  1896— iVb«  to  be  reported.^ 

Criminal  law — Evidence  of  threats — The  evidence  of  a  defendant  on  trial 
for  hifl  life  is  inevitably  viewed  with  Bu^pioion,  and  if  he  can  corroborate  it 
on  a  material  point  he  Rhonld  be  permitted  to  do  so. 

Upon  the  trial  of  appellant  for  murder  he  should  not  have  been  required 
to  rely  upon  bis  own  evidence  alone  as  to  threats  made  by  deceased  against 
bis  life,  but  should  be  permitted  to  prove  by  others  that  the  deceased  bad 
made  such  threats;  and  while  threats  made  a  year  previously  might  possibly 
be  ooDsidered  as  too  remote,  those  made  one  month  before  were  compe- 
tent. 

John  L.  Scott  &  Son  and  B.  G.  Williams  for  appellant. 
W.  S.  Taylor  for  appallee. 
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Appeal  from  Franklin  Circuit  Court. 
Opinion  of  the  court  by  Judge  DuEelle. 

There  is  but  one  <iuestion  for  decision  in  this  case.  The  instruc- 
tions seem  to  us  to  correctly  state  the  law  of  the  case  as  applicable  to 
the  facts  proven. 

On  the  trial  of  appellant  for  murder  it  was  shown  that  he  came  to 
his  home  and  found  deceased  sitting  in  a  bujjgy  in  front  of  the  house; 
that  a  ditticulty  took  place  between  them;  that  deceased  alighted 
from  his  buggy  and  a  tiifht-took  place,  in  which  the  deceased  was 
shot  and  killed. 

Appellant  was  allowed  to  state  the  circumstances  of  the  two  pre- 
vious ditticulties  with  deceased,  which  toolc  placea  year  and  a  month 
respectively  before  the  killinwr,  and  to  state  threats  made  by  deceased 
against  his  life  on  both  occasions.  But  the  court  refused  to  allow 
him  to  prove  by  others  that  deceased  had  on  those  occasions  as- 
saulted him  and  threatened  his  life.  The  threats  made  a  year  pre- 
viously might  possibly  be  considered  as  too  remote,  but  those  made 
one  month  before  the  killing  were  competent  as  corroborating  his 
statement  of  his  reasons  for  believing  his  life  to  be  in  danger.  It  was 
error  to  compel  him  to  rely  on  his  own  unsupported  evidence  in  that 
behalf.  The  evidence  of  a  defendant  on  trial  for  his  life  is  inevita- 
bly viewed  with  suspicion,  and  if  he  can  corroborate  it  upon  a  ma- 
terial point  he  should  be  jermiited  to  do  so. 

For  this  reason  the  Judgment  below  is  reversed  and  the  cause 
remanded,  with  directions  to  award  appellant  a  new  trial. 


Summers  v.  Sprigg. 
i Filed  Ma}/  22,  1896— iVbi^  to  be  reported.) 

1.  Homestead — The  hasband  is  not  entitled  to  a  homestead  exemption  in 
the  lands  uf  his  wife  until  after  her  death,  her  laudrt  not  being  subject  to 
his  debt8. 

2.  Same — Abandonment — Where  a  debtor  moved  from  a  tract  of  land  owned 
and  occupied  by  him  as  a  homestead  to  a  tract  of  laud  owned  by  his  wife, 
which  was  separated  from  his  land  only  by  a  public  rond,  and  used  both 
tracts  as  if  they  were  contiguous,  it  can  not  be  snid  that  he  has  abandoned 
his  homestead,  and,  his  land  beiug  worth  less  than  $1,000,  he  is  entitled  to 
have  it  set  aside  to  him  as  a  homestead.  # 

J.  P.  Hobson  for  appellant. 

Sprigg  <&  Chelf  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Landes. 

The  appellee  caused  an  execution  in  his  favor  against  the  appel- 
lant to  t>e  levied  on  the  appellant's  interest  in  a  parcel  of  about  12 
acres  of  land  in  Hardin  county,  which  the  appellant  claimed  as  his 
homestead;  and  in  this  action  the  appellant  sought  to  have  the  levy 
quashed  and  to  have  the  land  levied  on  adjudged  to  be  his  home- 
stead. The  court  below  adjudged  that  the  appelant  was  not  entitled 
to  a  homestead  in  the  land  and  dismissed  his  petition,  and  from  that 
Judgment  he  has  appealed. 
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It  appears  that  the  land  levied  on  was  purchased  by  the  Hppellant, 
who  was  a  housekeeper,  and  occupied  by  him  with  his  family, 
c*onsistin^  of  his  wife  and  one  child,  as  a  homestead,  some  time 
l)efore  the  debt  he  owes  appellee  was  crpate<L  It  also  appears  that 
he  moved  from  this  land  to  a  farm  belonging  to  his  wife,  situated 
about  four  hundred  and  forty  yards  from  his  land,  but  connected 
with  his  land  by  a  public  road.  This  occurred  about  ten  years  ajro, 
and  he  has  been  living  with  his  family  tm  his  wife's  land  ever  since 
he  moved  there,  beinsr  all  the  time  a  bona  flie  housekeeper,  but 
has  continually  used  both  tracts  as  if  they  were  conti^^uous,  u<ing 
the  house  cm  his  land  as  farmers  ordinarily  use  such  houses  in  con- 
nection with  his  farming  operations,  and  that  the  land  levied  on  is 
all  the  land  he  owns,  and  that  he  has,  durinsr  all  this  time,  claimed 
it  as  his  homestead  and  that  it  is  of  less  value  than  $1,0(K).  His 
wife's  farm  contained,  originally,  137  acres,  but  in  1890  they  con- 
veyed to  a  brother  of  appellant  an  undivided  half  of  it  for$2,H(lO  and 
mortgaged  the  other  undivide<l  half  to  him  for  $2,500  and  the  whole 
tract  is  worth  $4,r)U(.>. 

It  is  claimed  by  counsel  for  the  appellee  that  this  land  of  appel- 
lant is  subject  to  execution  for  his  debt  a(i;ainst  the  appellant  on  the 
ground  that  he  has  a  homestead  in  his  wife's  land,  and  the  further 
ground  that  the  appellant  had  abandoned  it  when  he  left  it  and 
moved  on  his  wife's  land.  But  this  claim  cannot  he  sustained.  It 
is  true  that  under  the  statute  the  stirvivinir  husband  is  entitled  to  a 
homestead  right  in  the  homestead  of  his  wife  in  like  manner  and 
under  the  same  restrictions  as  are  provided  for  the  widow  respecting 
the  homestead  of  h^*r  deceased  husband.  (Gen.  Stat.,  chap.  88,  art. 
18,  sees.  14  and  lo;  Ky.  Slat.,  sees.  17(i7  and  1708.)  But  the  husband 
is  not  entitled  to  the  exemption  for /i/,v  debts  of  homestead  in  the 
lands  of  his  wife  until  after  her  death,  because,  first,  he  is  entitled 
under  the  statute  to  no  such  homestead  right  durinir  her  life;  and, 
second,  the  wife's  lands  are  not  subject  to  the  debts  of  her  husband. 
The  exemption  allowed  by  the  statute  is  to  the  debtor^  of  the  home- 
stead oM;*erf  6// yi/w,  and  from  or  respecting  his  debts,  (Ky.  Stat., 
sec.  1702;  Johnson  v.  Kessler,  87  Ky.,  458.)  And  while  it*  is  true 
that  it  has  generally  been  held  that  the  debtor,  in  order  to  entitle 
him  to  this  exemption,  must  actually  reside  on  the  land  claimed  as 
a  homestead,  the  statute  does  not,  in  express  terms  ur  by  any  fair 
implication,  make  an  actual  and  continuous  residence  upon  or  occu- 
pancy of  the  land  claimed  as  a  homestead  an  essential  c<mdition  in 
every  case  of  the  right  of  exemption.  There  may  be,  in  accord  with 
the  true  spirit  and  intent  and  in  contemplation  of  the  statute,  such 
an  occupancy  of  the  premises  in  which  a  homestead  is  claimed  as, 
although  not  actual,  would  be  effectual  in  securing  the  right  of  ex- 
emption allowed  by  the  statute.  And  it  has  been  well  settled  that, 
where  there  are  several  contiguous  tracts  or  parcels  of  land  or  sev- 
eral tracts  or  parcels  not  ccmtiguous  but  conveniently  situated  so 
that  they  may  oe  and  are  actually  used  as  one  farm  or  place  of  resi- 
dence, the  actual  residence  being  on  one  of  the  tracts  or  parcels,  they 
must  t)e  regarded  as  the  homestead  of  the  debtor  claiming  the  ex- 
emption, and  that  the  exemption  extends  to  all  of  them  to  the  extent 
of  $1,000  in  value.  (Nichols  v.  Bennett,  <fec.,  5  Ky.  Law  Bep.,  199; 
Bennett  v.  Baird,  81  Ky.,  554;  Rose  v.  Sweeney,  12  Kv.  Law  Bep., 
861;  Slaughter  v.  Karn,  15  76.,  429;  Mason  v.  Columbia  Finance  & 
Trust  Co.,  18  Ky.  Law  Rep.,  40.)  But  in  all  such  cases  the  bona 
Jlde  use  of  the  land  by  the  debtor  for  the  benefit  of  himself  and  fam- 
ily must  be  shown  and  must  be  considered  as  well  as  the  question  of 
actual  resideoce. 
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Upon  the  material  facts  of  this  ease  as  stated,  which  show  that  the 
appellant  has  never  ct^ased  to  claim  the  land  levied  on  under  the 
execution  in  favor  of  the  appellee  as  his  homestead  since  he  removed 
to  his  wife's  land,  an<i  during  the  whole  time  has  used  it  in  ^ood 
faith  in  connection  with  the  use  of  his  wife's  land,  upon  which  he 
actually  resided,  Just  as  if  the  two  tracts  were  contiguous,  it  can  not 
be  said  that  he  has  abandoned  his  homestead.  And  the  interest  Id 
the  land  that  has  l»een  levied  on  being  owned  by  him,  and  being  all 
the  land  he  owned,  und,  accordinjf  to  the  ajjreed  facts,  it  being  worth 
less  than  $1,0<M),  the  ap))ellant  was  entitled  to  have  it  exempted  and 
set  aside  to  him  as  his  homestead,  and  the  court  below  erred  in  re- 
fusing so  to  adjudtre. 

Wherefore*  the  judirment  is  reverse<l  and  the  cause  remanded^ 
with  directions  that  a  Judgment  be  entered  in  favor  of  the  appellant 
consistent  with  this  opinion. 


City  of  Hawesville  v.  Board  of  Education  of  Hawesvilli:' 

{Filed  May  22,  1896.) 

Repeal  of  local  acts — Disposition   of  license  fees  for  privilege   of  selling  liquor 
— Section  364B  of  the  Keatnoky  Statutes,  a  part  of  the  charter  for  towns  of 
the  fifth  claas,  which  provides   that  all   moneys  received  from  licenses  shall 
be  paid  into  the  '^fjceneral  fond,*'  operated  to  repeal  certain  local  acts  reqnir- 
in{;  all  or  a  part  of  the  license  fees  for  the  privilege  of  selling  liqaor  in  the 
city  of  Hawesville,  a  town  of  the  fifth  olaMs,  to  be   paid    to  the  board  of  eda- 
cation  of  the  city;  therefore,  all  license   fees   imposed   and  collected  ander 
the  authority  of  the  city  coanoil  belonf;^  to  th«4  general  f  and  of  the  city,  whil& 
tne  licenses  collected  and  reqaireil  to  be  paid  to  the  State  anthorities  shoald 
be  paid  to  the  ofiicer  authorized  to  receive  the  same. 

R.  Y.  Bush  and  T.  M.  White  for  appellant, 
D.  L.  Adair  for  appellee. 
Appeal  from  Hancock  Circuit  Coupt. 
Opinion  of  the  court  by  Judge  Guffy. 

This  appeal  is  prosecuted  by  the  city  of  Hawesville  from  a  judge- 
ment rendered  in  the  action  of  the  board  of  education  of  Hawes- 
ville against  the  appellant. 

It  appears  that  in  187-  and  1882  and  1888  sundry  acts  of  the  Legis- 
lature were  passed  regarding  the  city  of  Hawesville,  as  well  a» 
organizing  or  incorporating  the  board  of  education,  and  at  one 
time  it  seems  that  the  law  set  apart  all  license  fees  paid  by  vendors 
of  ardent  spirits  in  Hawesville  for  the  benefit  of  the  board  of  edu- 
catiou.  In  1882  an  act  was  passed  extending  the  limits  of  the  said 
town,  etc.,  and  in  1888  an  act  was  passed  giving  the  trustees  power 
to  license  coffee  houses,  etc.,  for  the  sale  of  ardent  spirits,  etc.,  and 
provided  that  eighty  per  cent,  of  such  license  should  be  paid  to  and 
be  for  the  benefit  of  the  board  of  education,  and  the  residue  be  applied 
to  the  payment  of  marshals'  salary  and  police  expenses.  All  parties 
proceeded  to  act  under  and  according;  to  the  provisions  of  the  act  of 
1888,  until  some  months  after  July  3,  1893,  at  which  time  appellant 
refused  to  pay  to  appellee  any  part  of  the  li(*enHe  fees  received  after 
the  act  of  1893.  Therefore,  appellee  instituted  suit  to  recover  the. 
same. 
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The  case  was  submitted  upon  an  agreed  statement  of  facts,  and 
the  court  rendered  judgment  in  favor  of  appellee  for  $688,  and  from 
that  Judfrinent  this  appeal  is  pnisecuted,  that  sum  being  eifirhty  per 
cent,  of  the  license  fees  collected.  Appellee  obtained  a  cross  appeal, 
and  insists  that  the  entire  license  fees  should  be  paid  to  it,  assuming 
and  contending  that  the  act  of  1888  setting  apart  the  twenty  per 
cent,  for  city  purposes,  being  a  change  of  the  former  law,  was  ana  is 
void. 

The  contention  of  appellee  is  that  by  the  charter  of  appellee  and 
aetsof  the  Legislature  it  ae(|uired  a  vested  right  to  all  such  license 
fees,  and  relies  on  the  Dartmouth  College  and  many  other  decisions 
to  support  its  contention.  It  also  contends  that  the  act  of  1893  for 
the  government  of  towns  of  the  fifth  class,  to  which  class  appellant 
belongs,  is  not  inconsistent  with  the  local  laws  quoted  and  relied  on 
by  it. 

It  seems  clear  to  us  that  the  act  of  July  3,  1893,  repealed  all  laws 
inconsistent  with  it,  and  the  several  local  acts  relied  on  by  appellees, 
being  inconsistent  with  the  general  law  of  1893,  were  repealed 
thereby.  Subsection  4  of  section  3637,  Kentuclcy  Statutes,  authorizes 
the  city  council  to  license  vendors  of  spirituous  liquor,  and  requires 
not  less  than  $250  nor  more  than  $1,000  license  fee  to  be  paid. 

ScKBtion  3646  supra  provides  that  all  moneys  received  from  licenses 
shall  be  paid  into  the  general  fund. 

It  seems  dear  to  us  that,  under  the  law  in  force  from  and  after  July 
3,  1893,  all  license  fees  impt>sed  and  collected  under  the  author- 
ity of  the  city  council  properly  belong  to  the  general  fund  of  the  city 
of  Hawesville,  and  the  license  collected  and  required  to  be  piid  to 
the  State  authorities  should  be  paid  to  the  proper  officer  authorized 
to  receive  the  same. 

For  the  reasons  indicated  the  judgment  on  the  cross  appeal  is  af- 
firmed, and  the  judgment  on  the  original  appeal  is  reversed  and 
cause  remanded,  with  directions  to  render  Juilgment  in  favor  of  ap- 
pellant on  its  counterclaim  and  for  proceedings  consistent  with  this 
opiniim. 


Thomas,  &c,  v.  Turner,  Ac. 
(Mled  May  22,  189^— JVbi  to  be  reported.) 

Partition — Iq  partitioning  laud  between  joint  owners,  what  one  or  more^ 
of  them  may  have  previonaly  taken  or  derived  therefrom  and  appropriated, 
whether  consiatinK  of  rents  and  profits  or  timber  or  minerala,  is  a  proper 
and  germane  sobject  of  the  litigation;  therefore, in  this  action  for  partition 
of  land,  it  appearing;  that  one  of  the  joint  owner:)  had  oat  and  carried  away 
a  large  quantity  of  timber  from  the  land  jointly  owned,  the  value  of  their 
share  of  which  the  other  joint  owners  aou^i^ht  to  recover,  it  was  error  to  re- 
quire them  to  elect  whether  they  would  proceed  for  partition  of  the  land  or 
for  recovery  of  value  of  timber  taken.  And  while  they  elected  to  proceed 
for  partition,  yet  as  the  court  afterward  referred  the  matter  to  a  commis- 
sioner, and  each  party  took  proof  in  regard  to  quantity  and  value  of  timber 
taken  and  report  thereof  waA  duly  made,  the  order  requiring  an  election 
sboold  be  treated  as  having  been  set  aside  with  acquiesence  of  all  parties; 
therefore,  in  decreeing  partition  it  was  not  improper  to  deduct  from  the  in- 
terest of  the  joint  owner  who  had  taken  the  timber  so  much  land  as  was  re- 
qnired  to  compensate  the  other  joint  owners  for  their  share  of  the  value  of 
the  timber  taken. 

Beckner  <&  Jouett  for  appellants. 
vol.  18 — 14 
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Wood  &  Day  and  Thos.  Turner  for  appellees. 
Appeal  from  Powell  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Lewis. 

The  priticipnl  questions  involved  on  this  appeal  were  directly  or 
incidentally  determined  in  two  cases  consolidated  and  decided  by 
this  court  June  21,  1890,  the  style  being  Howe,  &c.  v.  Anderson, 
Ac. 

It  appears,  as  recited  in  the  opinion  then  delivered,  that  in  1853 
Kincaid,  claimins;  «nd  heinjr  in  possession,  sold  and  conveyed  to 
Moses  Spencer  a  larjre  body  of  land,  lyinir  in  the  present  counties  of 
Powell  and  Wolf,  arid  described  hy  land  marks;  but  in  18(50  he 
broujfht  suit  in  the  Wolf  Circuit  Court  to  enforce  his  lien  for  pur- 
chase money,  and  the  land  having  been  sold  was  purchased  by  P. 
C.  Bedford  and  Thomas  Turner  at  only  $450,  However,  at  the  next 
term  of  the  court,  an  agreement  was  made  between  them  and  Kin- 
caid's  representative  antl  heirs,  he  hein^  dead,  and  Moses  Spencer, 
W.  T.  Spencer  and  Congleton,  by  which  the  sale  was  without  excep- 
tion contirn)ed,  Bedford  and  'I' urner  agreeing  to  pay  $8(K)  for  an  un- 
divided half  of  the  land,  two-thirds  of  the  other  half  to  be  property 
of  W.  T.  Spencer  and  the  remaining  third  property  of  Congleton. 

In  1867  Bedford  and  Turner  purchased  the  interfst  of  W.  T.  Spen- 
cer, thus  becoming  owner  of  forty  forty-eighths,  and  A.  C.  Turner 
became  owner  of  Congleton's  interest.  In  1868  liedford  conveyed 
his  interest  to  J.  H.  Trimble,  who,  however,  gave  his  obligation 
to  reconvey  ten  forty-eighths  to  Bedford  upon  payment  of  certain 
money. 

In  1870  Trimble  sold  fiveforty-eiarhthsof  the  land  to  James Turley, 
who,  in  1875,  transferred  title  l)ond  therefor  to  Parmela  Fisher.  The 
remaining  five  forty-eighths  was  mortgaged  by  Trimble  to  his  sure- 
ties in  a  revenue  bond,  the  benefit  of  which  mortgage  lien,  as  de- 
cided by  this  court,  enured  to  Howe  and  Marks.  Subsequently 
Trimble,  by  direction  of  Bedford,  reconveyed  ten  forty-eighths  to  T. 
C.  Anderson,  who  conveyed  or  attempted  to  convey  the  entire 
twenty  forty-eighths  to  English. 

In  May,  1875,  on  motion  of  Ander«on  and  Bedford,  the  action  of 
Kincaid  V.  Spencer  was  reinstated  on  the  docket  of  the  Wolfe  Circuit 
Court,  and  Cox,  a  commissioner,  under  order  of  court,  conveyed  the 
<»ntire  tract  of  land  as  follows:  To  Turner,  twenty  forty-eighths;  Wm. 
Mitchtll  and  B.  F,  Chenault,  twenty  forty-eighths,  and  to  Turley, 
eight  forty-eighths  thereof;  and  in  1884  Chenault  and  M.  L.  Ander- 
son, who  hnd  acquired  the  interest  of  Mitchell,  sold  and  conveyed 
the  twenty  forty-eighths  formerly  owned  by  Trimble  to  the  present 
appellant,  J.  M.  Thomas. 

In  one  of  the  two  consolidated  actions  heretofore  before  this  court 
Parmela  Fisher  set  up  claim  to  the  five  lorty-eighthssold  by  Trimble 
to  Turley,  her  vendor,  and  in  the  other  Howe  and  Marks  claimed 
a  mortgage  lien  upon  the  other  live  forty-eighths.  To  each  of  the 
actions  J.  M.  Thomas  was  made  a  party  defendant,  and  the  decision 
by  this  court  in  favor  of  the  parties  plaintiff  therein  involved  loss  to 
him  of  ten  torty-eighths  of  the  twenty  forty-eighths  of  the  tract  of 
land  which  he  claimed  under  Trimble. 

The  judgment  now  appealed  from  was  rendered  in  the  same  two 
actions,  consolidated  with  the  action  of  Thomas  Turner  against  J.  M. 
Thomas,  Ac.  and  J.  M.  Thomas,  &c.,  against  O.  8,  Tenney,  Ac,  and 
according  to  its  terms  Turner  is  owner  of  twenty  forty-eighths;  Potter, 
vendee  of  Tenney,  eight  forty-eighths,  subject  to  a  lien  of  J.  M. 
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Thomas;  J.  H.  Trimble,  five  forty  eifjhths,  subject  to  the  lien  of  Howe 
and  Marks;  Parmela  Fisher,  five  forty-eijrhths,an(J  J.  M.  Thomas  and 
his  vendee,  the  Kentucky  Union  Land  Co.,  ten  forty-eighths. 

Each  of  the  other  parties  allejjed  Thomas  and  his  vendee,  the  Ken- 
tucky Union  Land  Co.,  had  cut  and  converted  to  their  exclusive  use 
and  carried  away  a  large  quantity  of  timber  from  the  land  jointly 
owned,  and  the  value  thereof  was  upon  proof  ascertained  and  report* 
ed  to  court  by  a  commissioner  appointed  for  that  purpose. 

Partition  of  the  land  between  the  joint  owners  was  directed  to  be 
made  by  commissioners  according  to  the  interest  of  each,  as  before 
mentioned,  except  they  are  required  in  making  the  allotment  to  de- 
duct from  the  interest  often  forty-eighths,  belonsring  to  Thoma»<  and 
said  company,  and  leave  with  residue  of  said  tract  so  nmch  of  said 
ten  forty-eighths  as  will  reasonably  compensate  the  other  joint  owners 
in  the  sum  of  $3,018.15. 

There  seems  to  be  no  objection  made  by  appellants  to  the  particu- 
lar mode  adopted  by  the  lower  court  for  making  compensation  to  the 
appellees  for  the  timber  appropriated,  nor  do  we  think  they  can  rea- 
sonably complain  of  the  sum  iiscertaine<J  and  fixed  l)y  \he  judg- 
ment. 

One  ground  for  reversal  is  the  court  having  at  one  term  sustained 
a  motion  requiring  the  other  joint  owners  to  elect  whether  they 
would  prosecute  the  action  for  the  partition  of  the  land  or  for  the  re- 
covery of  the  value  of  timber  taken  and  used  by  Thomas  and  the 
land  company,  and  hail  no  jurisdiction  to  render  any  judgment  as  to 
the  latter  cause  of  action. 

It  is  true  the  court  sustained  the  motion  and  plaintifis  elected  to 
proceed  for  partition.  But  that  action  was  improper,  because  in 
partitioning  land  between  the  joint  owners  what  oiie  or  more  of 
them  may  have  previously  taken  or  derived  therefrom  and  appro- 
priat^-d,  whether  consisting  of  rents  and  profits  or  timber  or  miner- 
als, is  a  proper  and  germain  subject  of  the  litigation.  Besides,  as  the 
court  afterwards  referred  the  matter  to  a  commissioner,  and  proof 
was  taken  by  and  in  behalf  of  each  party  in  regard  to  quantity  and 
value  of  the  timber,  and  report  was  duly  made,  the  order  should 
be  treated  as  having  l>een  set  aside  with  aciiuiescenee  of  all  par- 
ties. 

Another  ground  is  refusal  of  the  court  to  direct  the  issue  as  to  the 
boundary  and  ownership  of  the  land  submitted  to  the  jury.  An  en- 
tirely sufficient  answer  to  that  objection  is  that  there  was  really  no 
issue  left  for  the  jury  to  try.  It  had  been  already  distinctly  decided  by 
this  court  in  the  tw«) cases  of  Howe,  &c.,  against  Anderson  that  J.  M. 
Thomas,  a  party  to  both,  was  entitled  toonly  ten  forty-eighths  of  the 
land;  and,  although  neither  Turner  nor  Potter,  present  appellees, 
was  a  party  to  those  actions,  there  is  not  thesliirhtesi  reason  for  doubt- 
ing the  former  was  owner  of  twenty  forty-eighths  and  the  latter 
eight  forth-ei^hths.  Indeed  the  vendors  of  Thomas  are  estopped 
to  deny  they  are  joint  owners.  The  land  had  to  be  identified 
according  to  the  description  contained  in  Kincaid^s  title  bond* 
which  was  recotrnized  and  adopted  by  the  vendors  of  Thomas  in 
the  deed  of  Cox,  commissiontrr,  mentioned.  It  is  true  we  held 
that  deed  to  be  void  as  to  Howe  and  Marks  and  as  to  Mrs.  Fisher. 
Nevertheless  it  was  a  recognition  by  the  vendors  of  Thomas  as 
the  true  descriptiort  of  the  land.  Whether  the  land  as  now  claimed 
and  owned  is  within  the  boundary  of  a  particular  patent  is  not 
now  material,  because  Kincaid  never  acquired  title  under  anyone^ 
nor  had  any  other  than  a  possessory  title.  The  boundary  of  land 
now  jointly  owned  by  the  parties  to  this  litigation  must,  there- 
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fore,  be  ascertained  without  reference  to  the  lines  or  location  of  any 
other  survey. 

In  our  opinion  the  land  sold  byKineaid  has  been  held  and  claimed 
by  him  and  his  vendees  in  the  manner  and  for  a  len^h  of  time  re- 
quired to  make  a  perfect  title;  and  as  it  is  sufficiently  identified  and 
tne  quantity  of  interest  of  each  point  owner  plainly  shown,  the  lower 
court  properly  adjudRed  a  partition  and  ac(*ountinK  of  timber  taken 
and  appropriated  by  appellants. 

Judgment  affirmed. 


Delaney  v.  Commonwealth, 
iFiled  May  22,  1896— iVb/  to  be  reported.) 

1.  Homicide — Instructions  to  jury — Ab  appellant  was  foand  guilty  only  of 
matislanghter,  the  coort  will  not  inqoire  whether  there  was  any  error  in  the 
instraotions  an  to  mnrder;  nor  will  there  be  any  inquiry  as  to  whether  there 
'was  error  in  the  admission  of  evidence  bearing  apon  the  question  of  the  de- 
l^ree  of  homicide,  as  appellant  conld  not  have  been  prejadioed  thereby. 

2.  Criminal  law — Rescue  of  one  abducted — The  appellant's  brother  having 
been  forced  in  the  nighttime  under  threats  against  his  life  to  leave  his  place 
of  business,  enter  a  carriage  and  go  to  the  county  seat,  several  miles  distant, 
to  marry  the  daughter  of  the  persons  who  thus  abducted  him,  the  appellant 
and  others  had  the  right  to  arm  themselves  and  pursue  the  carriage  in  order 
to  rescue  the  prisoner,  and  to  use  such  force  as  was  reasonably  necessary 
for  that  purpose,  but  they  did  not  have  the  right  to  commence  firing  into 
the  carriage  or  to  make  a  hostile  demonstration  before  demanding  the  release 
of  the  prisoner,  and  especially  so  wnen  instead  of  overtaking  the  carriage 
they  met  it  returning. 

3.  Practice  in  criminal  cases — It  was  too  late  after  all  but  one  of  the  argu- 
ments to  the  jury  had  been  made  to  lay  foundation  for  contradiction  of  a 
witness  who  had  testified. 

4.  Prejudicial  errors — As  the  Commonwealth's  attorney  merely  followed  the 
«xample  of  counsel  for  appellant  iu  referring  to  facts  nor.  proved,  and  was 
interrupted  and  the  matter  brought  to  the  attention  of  the  jury,  they  were 
not  misled  or  appellant  prejudiced  by  what  the  Commonwealth's  attorney 
said. 

5.  Same — While  the  trial  judge  said  rather  more  than  whs  absolutely  neo> 
essary  to  the  jury  on  the  subject  of  agreeioi;  to  a  verdict,  yet  as  he  at  the 
eame  time,  with  equal  emphasis,  admonished  them  not  to  agree  to  bring  in 
a  verdict  they  did  not  conscientiously  approve,  and  they  were  not  kept  to- 
gether an  unreasonable  length  of  time,  the  appellant  was  not  prejudiced. 

I.  A.  Spalding  and  H.  X.  Morton  for  appellant. 
W.  S.  Taylor  for  appellee. 
Appeal  from  Union  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

This  is  the  second  appeal  by  George  Delaney  from  a  judgment  ren- 
dered in  pursuance  of  a  verdict  of  guilty  under  an  indictment  against 
him  and  eight  others  for  the  murder  of  Abbie  Oliver. 

On  the  former  trial  which,  like  the  present,  was  a  separate  one.  he 
was  convicted  of  the  crime  of  murder  and  his  punishment  fixeci  at 
confinement  in  the  penitentiary  for  life.  But  that  Judgment  was  re- 
versed and  the  case  remanded  for  a  new  trial,  at  which  he  was  found 
$:uilty  of  manslaughter  and  his  punishment  fixed  at  confinement  in 
the  penitentiary  for  six  years. 
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The  facts  are  not  materially  different  from  those  developed  on  the 
former  trial  and  recited  in  the  former  opinion.  So  we  need  not  re- 
peat them  in  any  greater  detail  than  necessary  for  an  intelli}2:ent  de- 
cision as  to  the  errors  of  law  complained  of. 

As  appears  from  the  evidence  Henry  Delaney,  a  brother  of  ap- 
pellant, was  by  Taylor  Oliver  and  his  wife  forced  in  the  ni};ht  time, 
under  threats  a^inst  his  life,  to  leave  his  place  of  business  in  the 
town  of  Stursris,  Union  county,  enter  a  carriage  and  go  with  them 
to  Morganfleld,  the  county  seat,  twelve  miles  distant,  to  marry  their 
daughter,  Abhie  Oliver,  who  accompanied  them.  The  excuse  for  thus 
coercing  him,  which  they  did  by  presenting,  she  a  pistol  and  he  a 
gun,  was  that  he  had  seduced  their  daughter,  which  he,  however, 
denied. 

Some  time  after  they  left,  probably  as  soon  as  they  could  be  noti- 
fied and  {gotten  together,  the  parties  indicted,  including  appellant, 
started  on  horseback,  armed  with  shotguns  and  pistols,  in  pursuit 
for  the  purpose  of  rescuing  Henry  Delaney.  They  did  not,  how- 
ever, overtake  the  carriage,  for  Oliver  and  his  party  had  reached 
Morganfleld,  Henry  Delaney  and  Abbie  had  been  married,  though 
against  his  will,  and  the  four  persons  had  reached  what  is  called 
Tur's  Hill,  about  two  miles  from  Morganfleld,  on  their  return  to 
Sturgis,  when  met,  still  in  night  time,  by  appellant  and  his  com- 
panions. 

Very  soon  after  the  two  parties  met  gun?<  and  pistol!^  were  fired, 
resulting  in  wounding  Taylor  Oliver  In  the  arm  and  face,  and  mor- 
tally wounding  Abbie,  who  died  about  fifteen  minutes  after  the 
carriage,  driven  very  rapidly  by  Mrs.  Oliver,  reached  the  residence 
of  a  pernon  on  the  road  about  one  and  one-half  miles  from  the  place 
of  the  rencounter  in  the  direction  of  Sturgis. 

Whether  Taylor  Oliver,  when  called  on  by  one  of  the  |>ersons  in- 
dicted to  halt,  fired  the  first  shot  or  at  all,  or  whether  appellant  fired 
at  those  in  the  carriage,  or  the  wounds  were  infiicted  l»y  others  of 
his  companions,  arequestionn  of  fact,  about  which  the  testimony  is 
conflicting,  and  that  it  was  the  province  of  the  jury  to  decide.  The 
main  inquiry  for  this  court  is  whether  the  lower  court  properly  in- 
structed the  jury.  But  as  appellant  was  found  guilty  of  only  man- 
slaughter we  will  restrict  our  inquiry  to  the  in-«truction.s  relating  to 
that  degree  of  the  homicide  with  which  he  is  charged. 

The  instruction  defining  nian.slaughter  is  as  follows:  **If  the  jury 
believe  from  the  evidence  beyond  a  reasonable  doubt  that  defendant, 
George  Delaney,  shot  and  killed  Abhie  Oliver,  hut  shall  also  believe 
he  did  so  in  a  sudden  affray  without  previous  malice  by  recklessly 
and  unlawfully  shooting  into  a  surrey  in  which  Abbie  Oliver  and 
others  were  at  the  time  traveling,  the  jury  should  find  him  guilty  of 
raansiaufirhter  only  and  fix  his  punishment  at  confinement  in  the 
penitentiary  for  a  [jeri'xl  of  not  less  than  two  nor  more  than  twenty- 
one  years." 

The  court  defined  the  law  of  self-defense  as  applicable  to  this  case: 
**The  court  further  instructs  the  jury  that  if  prior  to  or  on  the  night 
of  the  killing  of  Abbie  Oliver  the  defendant  had  information  that 
Mr.  and  Mrs.  Oliver  contemplated  the  ca|iture  of  Henry  Delaney 
and  to  compell  him  by  force  and  against  his  will  to  marry  Abbie 
Oliver,  then  the  clefendant  not  only  had  the  riirht  to  discuss  the  mat- 
ter with  Henry  Delaney' and  others  but  he  had  the  right  to  bear  arms 
openly  and  to  peaceably  employ  such  means  as  he  deemed  proper 
and  necessary  to  prevent  it;  and  when  they  had  taken  salt!  Henry 
Delaney  as  aforesaid,  if  they  did  It,  that  was  unlawful,  and  the  de- 
fendant, either  alone  or  jointly  with  others,  had  the  legal  right  to 
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peaceably  pursue  and  to  efTt^ct  the  release  of  said  Henry  Delaney  and 
to  use  such  force  as  reasonably  appeared  to  him  to  be  necessary  for 
that  purpose,  and  if  while  he  was  peaceably  seeking:  the  release  of  said 
Henry  Delaney  the  said  Taylor  Oliver  and  wife,  or  either  of  them. 
flrst  fired  on  him,  or  those  in  company  with  him,  the  defendant  had 
the  rijjht,  if  it  appeared  to  him  to  be  necessary  to  save  his  life  or 
prevent  the  infliction  of  ^reat  bodily  harm  upon  him  or  those  in 
company  with  him  to  return  the  tire,  and  if  in  doiner  so  Abbie  Oli- 
ver was  accidentally  or  unintentionally  shot  and  killed,  the  jury 
ought  to  acquit  the  defendant." 

The  jury  found  the  homicide  was  not  committed  with  malice 
aforethoutrht,  or  in  pursuance  of  a  conspiracy  to  take  the  life  of 
Oliver  or  his  wife,  and  that  he  was  ctinscvjuently  not  guilty  of  mur- 
der as  defined  in  previous  instructions,  but  that  it  was  done  under 
circumstances  making  the  offense  manslaufi:hter.  There  is,  however^ 
plainly  stated  in  the  instructic»n  relating  to  exeusable  homicide  two 
distinct  conditions  the  jury  was  required  to  believe  before  finding* 
the  defendant  guilty  of  any  offense  at  all — one  that  the  defendant  or 
other  person  in  his  com prtny  fired  into  or  at  inmates  of  the  surrey 
before  either  Oliver  or  his  wife  fired;  another  that  the  defendant 
himself  fired. 

In  our  opinion  the  instruction  was  quite  as  favorable  to  appellantv 
if  not  more  so,  than  the  law  authorized.  While  he,  accompanied  by 
others,  had  the  right  to  pursue  the  carrli^^e  armed  in  order  to  rescue 
Henry  Delaney,  and  to  use  such  force  as  was  reasonably  necessary  for 
that  purpose,  they  did  not  have  the  rijrht  to  commence  firinjr  into 
the  carriage  or  to  make  n  hostile  demonstration  before  makinj?  of 
Oliver  and  wife  a  demand  to  release  him,  and  especially  would  such 
act  or  demonstration  have  been  unlawful,  inasmuch  as  instead  of 
overtakintr  the  carriage  they  met  the  Olivers  and  Henry  Delaney 
returninjr  from  Morganfield  to  8tury:is. 

Objection  is  made  to  the  ruling  f»f  the  court  cm  the  admission  of 
certain  evidence,  but  as  it  bore  upon  the  qut^stion  of  the  degree  of 
homicide,  of  which  defendant?  was  guilty,  he  was  not  prejudiced  by 
the  ruling,  whether  right  or  wrong,  as  he  was  found  guilty  of  only 
mnnslauuhter. 

It  was  too  late,  after  all  but  one  of  the  arguments  to  the  jury  had 
been  made,  tt>  lay  a  foundation  for  the  contradiction  of  a  witness  wha 
had  testified.  He-^ides,  the  matter  about  which  it  was  announced  he 
could  be  <*ontra<licled  was  not  material. 

Counsel  for  a  defendant  has  no  more  right  than  the  Common- 
wealthVs  attorney  to  go  outside  the  record  in  search  of  facts  not 
proved;  and  if  we  understand  the  complaint  made  in  this  case  it 
was  simply  that  he  followed  the  example  of  appellant's  counsel  and 
referred  to  facts  not  proved.  But  as  he  was  interrupted,  and  the  mat- 
ter broujfht  to  the  attention  of  the  jury,  they  were  not  misled  or 
appellant  prejudice<l  by  what  the  Co nmion wealth's  attorney  said. 
The  lower  court  said  rather  more  than  was  absolutely  necessary  to 
the  jury  on  the  subject  of  agreeing  to  a  verdict,  but  he  at  the  same 
time  with  equal  emphasis  admonished  them  not  to  agree  to  or 
bring  in  a  verdict  they  did  not  conscientiously  approve.  Besides,  they 
were  not  kept  together  an  unreasonable  length  of  time  before  find- 
ing their  verdict. 

In  our  opinion  no  error  of  law  was  committed  on  the  trial  to  the 
prejudice  of  appellant,  and  as  the  issues  of  facts  were  plainly  pre- 
sented to  and  decided  by  the  jury  the  judgment  is  affirmed. 
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Hawes  v.  IKirk,  <Sc. 
(.Filed  May  22.,  1896— JVb^  to  be  reported,^ 

1.  Thirty  yea rs^  statute — The  thirty  yeftr«'  atntnte  of  limitAtion  ia  «  complete 
bar  to  actions  for  the  recovery  of  real  estate,  regardleari  of  disHbilitie^. 

2.  Sale  of  land  by  husband  and  wife  i)y  title  bond — Where  huttbaud  and  wife 
sold  by  title  bond  the  wife's  land  in  which  thb  husband  had  a  life  e.state,  al- 
thoof^h  the  sale  was  void  as  to  the  wife,  the  parohaser's  adverse  poA^iinAsion 
of  thirty  years  bars  a  rec<»v«ry  by  the  wifeV  heirs,  as  the  thirty  years'  stat- 
Qte  betran  to  run  '.it  once,  and  not  merely  upon  the  termination  of  the  hus- 
band's life  estate. 

Cochran  &  Son  for  appellant. 
W.  H.  Wadsworth  for  appellees. 
Appeal  from  Mason  Circuit  Court. 
Opinion  of  the  court  by  Judjre  Guflfy. 

The  appellant,  Hawes,  hrous:ht  suit  a^rainst  the  appellees,  alleg:in(r 
in  substance  that  Wm.  Moran  died  the  owner  of  certain  lands,  in- 
cluding the  tract  in  contest,  leaving  certain  named  children,  amomg 
them,  these:  Elizabeth,  who  intermarried  with  Ashton  Turner  in 
1842,  and  to  them  was  born  an  only  child,  who  married  one  Hawes, 
and  died  leaving  the  appellant  her  only  child;  that  Mrs.  Turner  died 
in  187-,  and  Ashton  Turner  died  in  1887. 

The  appellant  claims  to  own  one-third  of  the  50-acre  tract  of  land, 
described  in  the  petition,  as  heir  at  law  of  Sarah  Turner,  and  seeks 
to  have  the  tract  divided  and  his  one-third  assigned  to  him.  The 
appellees  pleaded  adverse  possession  of  more  than  thirty  years  be- 
fore the  institution  of  this  suit,  which  was  denied  by  appellant. 
Judgment  was  rendered  in  favor  of  defendants.  We  think  the  pos- 
session was  established  by  the  proof.  It  seems  that  Th(w.  Moran 
purchased  or  claimed  to  purchase  from  the  other  heirs  of  Wm.  Mo- 
ran the  land  in  contest  as  early  as  1846',  and  that  he  and  those  claim- 
ing under  and  through  him  seem  to  have  held  and  occupied  the  same 
adversely  ever  since.  But  the  appellant  contends  that,  the  sale  by 
Turner  and  wife  being  by  title  bond  the  same  is  void  as  to  Mrs. 
Turner,  and  that,  Mr.  Turner  having  a  life  estate,  the  sale  was  valid 
as  to  hill),  and  that  he  lived  until  1887,  until  which  time  appellant 
had  no  cause  of  action,  hence  the  statute  of  limitation  can  not  bar 
appellant's  right  to  recover  ;  and  that  former  decisions  of  this  court 
holding  the  statute  to  be  a  bar  in  such  cases  should  be  overruled. 

This  court  has  often  held  the  thirty  years  statute  to  be  a  complete 
bar  to  actions  for  the  recovery  of  real  estate,  regardless  of  disabilities, 
and  we  are  not  inclined  to  depart  from  the  rule  so  well  established. 
(J^Iidlock  v.  Suter,  80  Ky.,  106;  Butler  v.  McMillen,  82  Ky.,  420; 
Bradley  v.  Virgess,  87  Ky.,  650,  and  many  other  decisions  of  this 
court  conclusively  settle  the  law  of  this  case. 

Judgment  affirmed. 


WORTHINGTON  V.   WORTHINGTON^S  DEVISEES. 

i^Flled  May  23,  1896— iVb^  to  he  reported.) 

Settlement  of  7vill  contest — Po^oer  of  f[uardian  to  bind  infants — Where  the  will 
of  a  testator  was  being  contested  by  some  of  his  devisees,  a  curator  had 
been  appointed  and  an  endless  litigation  confronted  those  who  were  inter- 
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ented,  an  ac^reeiD^nt  amoo^  the  execntorft,  heirs  and  devisees  for  a  settle- 
ment of  th<«  contrnverBy  and  a  dis^tribntion  of  the  estate  was,  at  their 
reqaest,  properly  entered  by  the  chancellor  as  the  jadf^ment  of  the  ooart» 
the  i^nnrdiHU  of  the  infants  having;  fnll  power  to  bind  them  by  the  settle* 
ment,  it  being  to  their  interest. 

J.  W.  Bryan  for  appellant. 
Edmund  K.  Stallo  for  appellees. 
Appeal  from  Kenton  Circuit  CJourt. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  petition  was  filed  in  the  court  below  asking:  the  chancellor  to 
confirm  the  act  of  the  executors,  heirs  and  devisees  of  H.  Worthing- 
ton,  deceased,  evidenced  by  an  agreement  under  which  the  rights  of 
the  parties  in  interest  have  been  determined  and  a  prolonged  litiga- 
tion avoided. 

The  chancellor,  in  an  opinion  reciting  the  facts  and  adopting  th& 
agreement  as  the  judgment  of  the  court,  demonstrates  the  nec'essity 
for  a  speedy  settlement  of  the  matters  between  the  parties  as  well 
as  the  wisdom  and  justice  of  such  an  agreement. 

The  devisor,  Worthington,  owned  a  large  estate,  encumbered  by 
an  indebtedness  of  nearly  $300,000.  His  will  was  being  contested 
by  some  of  his  devisees.  A  curator  had  been  appointed  to  take 
charge  of  the  estate,  and  administration  granted  in  the  State  of  Ohio^ 
the  decedent  owning  property  in  that  Stale.  An  endless  litigation 
confronted  the  executors,  and  those  entitled  to  testator's  bounty,  and 
no  better  mode  could  well  have  been  adopted  to  secure  the  estate  ta 
those  entitled  and  save  the  expense  of  a  tedious  litigation  than  the 
agreeirient  of  the  parties  made  part  of  this  record.  The  isuardian  of 
the  infants  had  full  power  to  adjust  these  matters  by  settlement^ 
and  particularly  when  for  the  interest  of  all  those  laboring  under 
disabilities. 

Judgment  affirmed. 


Allen-Bradley  Co.  v.  Anderson  &  Nelson  Distil- 
leries Co. 

(Filed  Ma7/ 2S,  1896.) 

1.  Arffiiration  and  aiuard — Arbitratorn  have  no  power  to  select  an  ninpire 
nnlesB  they  are  authorized  to  do  f«o  by  the  terniA  of  the  sabmirtsion,  ancl> 
where  an  nmpire  is  selected  by  them  without  such  anthority  an  award  made 
by  him  is  a  nullity. 

2.  Same--  Award  void — Where  arbitrators  make  an  award  as  to  matters^ 
submitted  to  them,  and  the  award  als^o  determines  matters  not  submitted^ 
the  award  as  to  the  questionn  submitted  will  be  enforced,  but  will  be  treated 
as  void  as  to  the  matters  not  submitted.  But  that  rule  has  no  application 
in  this  case,  because  the  entire  award  is  void,  for  the  reason  that  it  was- 
made  by  an  umpire  who  had  no  power  to  net. 

3.  Distilleries — Liability  Jor  expense  of  opera fini^  pump  house — Where  the  owner 
of  four  distilleries,  in  connection  with  which  there  was  a  well  and  pumping 
station,  sold  and  conveyed  to  appellant  one  of  the  distilleries  and  sold  and 
conveyed  to  appellee  the  other  three,  also  couveyinf^  the  pumping  station* 
and  providing  in  the  deeds  that  when  the  property  ^'should  be  operated  for 
use  the  cost  of  operation  and  the  ordinary  expenses  of  repairing  incident 
thereto  should  be  paid  by  the  distilleries  nsing  the  water  from  said  pump 
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house  in  proportion  to  the  quantity  of  water  used,  determined  by  the  nnm- 
ber  of  basheli*  of  (jrrain  crushed,*'  the  appellant  is  not  liable  for  any  part  of 
the  ezpeuKe  of  operatintr  the  pomp  house  daring;  the  time  it  did  not  obtain 
water  from  that  Houroe,  althoafj^h  its  distillery  wa^  in  operation,  as  it  had 
the  right  to  obtain  water  elsewhere  if  it  chose  to  do  so. 

Grubbs  &  Moranej-  for  appellant. 

Humphrey  &  Davie  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judo:e  Paynter. 

The  Newcomb-Buchanan  Co.  formerly  owned  four  distilleries  in 
the  city  of  Louisville.  This  company  failed  and  the  property  went 
into  the  hands  of  its  assignee. 

By  proper  conveyances  the  appellant,  Allen-Bradley  Co.,  became 
the  owner  of  one  of  the  distilleries,  and  the  appellee,  Anderson-Nel- 
son Co.,  became  the  owner  of  three  of  them. 

To  supply  their  distilleries  with  water  for  the  purpose  of  manufac- 
turing whisky  the  Newcomb-Buchanan  Co.  procured  some  ground 
some  distance  from  the  distilleries,  on  which  it  had  dug  a  large  well^ 
about  which  the  necessary  machinery  was  placed  to  force  the  water 
into  the  pipes  leading  to  the  distilleries. 

By  the  deed  which  the  assignee  of  Newcomb-Buchanan  Co.  made 
to  the  purchasers  of  the  distilleries  he  conveyed  the  pumping  station, 
the  deed  deflning  the  rights  of  the  parties  thereto,  and  the  propor- 
tion of  expensk^s  each  should  pay  for  operating  the  station,  for  the 
ordinary  expenses  of  repairing  incident  thereto  and  for  reconstruc- 
tion, etc. 

There  appears  in  the  deed  language  as  follows,  to  wit: 

">ir«^  that  when  the  property  should  be  operated  for  use  the  cost 
of  operation  and  the  ordinary  expenses  of  repairing  incident  thereto 
should  be  paid  by  the  distilleries  using  the  water  from  said  pump- 
house  in  proportion  to  the  quantity  of  water  used,  determined  by 
the  number  of  bushels  of  grain  crushed  as  reported  to  the  office  of 
the  collector  of  internal  revenue  of  the  United  States." 

For  the  distilling  seasons  of  1885-6,  and  1886-7.  the  Anderson-Nelson 
Co.  paid  the  expenses  of  operating  the  pumphouse.    A  contoversy 
arose  between  the  parties  over  the  expense  account,  particularly  over 
the  expense  on  account  of  operating  the  pumphouse  for  thesvason. 
of  1885-6. 

The  pumphouse  seems  to  have  been  operated  ninety-five  days, 
during  the  season  of  1885-6.  The  operation  of  the  pumphouse  ap-. 
pears  to  have  ceased  about  June  1,  1880.  Instead  of  using  the  water 
for  ninety-live  days  the  Allen-Bradley  Co.  claimed  it  haa  only  used 
water  for  forty  odd  daj's,  and  that  it  should  not  pay  any  part  of  the 
expenses  in  operating  the  pumphouse  except  when  it  was  receiving 
water  from  the  well.  After  much  correspondence  between  the  com- 
panies the  matters  in  controversy  were  submitted  to  the  arbitrament 
of  Gen.  D.  VV.Lindsey,  who  was  attorney  for  the  Allen-Bradley  Co., 
and  Col.  John  Mason  Brown,  who  wa.s  attorney  for  the  Anderson- 
Xelson  Co. 

There  was  no  formal  submission,  but  the  letters  which  passed  be- 
tween the  companies  seem  to  have  formed  the  basis  of  the  submis- 
sion. Anderson-Nelson  Co.  contends  that  nothing  was  submitted 
except  the  ''outstanding  accounts''  between  the  parties.  The  Allen- 
Bradley  Co.  contends  that  it  was  not  only  the  "outstanding  ac- 

vol.   18—15 
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<?ount8"  but  the  question  as  to  the  interpretation  of  the  j^rovisions 
•of  the  deed  under  which  the  pumphouse  was  acquired.  It  is  insisted 
for  it  that  Alien-Bradley  Co.  disputed  the  account  because  of  the 
■charges  for  part  of  the  expense  of  operating  the  pumphouse  when  it 
did  not  receive  the  water,  claiming  that  under  the  contract  it  could 
only  be  so  char>;ed  with  such  expenses  when  it  was  receiving  the 
water;  that  this  dispute  necessarily  involved  an  interpretation  of 
the  contract,  and  that  the  interpretation  jriven  it  on  the  award  is 
binding  on  the  parties  in  the  settlement  of  all  future  accounts  for 
operating  the  pumphouse. 

There  was  no  agreement  that  the  arbitrators  should  choose  an  um- 
pire. Before  they  began  tiie  investijration  the  arbitrators  selected 
Judge  Alvin  Duvall  as  umpire.  The  arbitrators  could  not  agree  upon 
an  award,  and,  therefore,  the  umpire  made  it.  It  was  not  an  award 
by  those  to  whom  the  parties  had  submitted  the  questions  in  dis- 
pute. 

Arbitrators  derive  their  powers  from  the  submission.  An  umpire 
must  derive  his  in  the  same  way.  Arbitrators  have  nj)t  the  inhe- 
rent power  to  select  an  umpire  unless  they  are  authorized  to  do  so 
by  the  terms  of  the  submission.  When  an  umpire  is  thus  selected 
and  makes  the  award  it  is  a  nullity.  It  is  the  action  of  a  person  who 
has  no  authority  to  determine  the  matters  in  dispute.  (Daniel  v.  Dan- 
iel, G  Dana,  08;  Morse  on  Arbitration  and  Award,  245.) 

Tiie  court  below,  in  so  far  as  the  award  of  the  umpire  attempted  to 
•determine  the  accounts  for  the  season  of  188i>-(),  upheld  the  award. 
When  arbitrators  make  an  award  as  to  matters  submitted  to  them 
it  will  be  enforced;  and  if  the  award  determines  matters  not  sub- 
mitted to  them,  the  award  as  to  questions  submitted  will  be  en- 
forced, and  the  award  as  to  the  matters  about  which  no  question  was 
submitted  will  be  treated  as  void.  (Adams  v.  Rinj^o,  79  Ky.,  211; 
Eddy's  ex'or  v.  Northup,  15  Ky.  Law  Rep.,  434.) 

The  award  stated  the  principle  which  should  control  in  the  settle- 
ment of  the  accounts  for  the  distilling  season  of  1885-6  under  the 
deeds,  and  also  as  to  how  they  should  lie  settled  for  future  distilling 
seasons.  The  award  is  that  '*The  expenses  of  operating  the  punip- 
house  during  any  distilling  season  are  to  be  paid  by  the  parties  in 
the  proportion  of  the  number  of  bushels  of  grain  mashed  by  each 
■during  that  distilling  seaM)n,  whether  using  the  water  or  not,  inas- 
much as  each  party  has  the  privilege  and  ri^ht  to  use  the  water." 

The  effect  of  the  award  is  that  should  one  of  the  distilleries  run 
•during  a  distilling  season,  or  a  part  ol  one,  and  procure  the  water  it 
needs  for  the  purpose  from  any  place  tither  than  the  well,  still  it 
would  be  t)ouhd  to  pay  the  expense  of  operating  the  pumphouse  in 
the  proportion  of  the  number  of  bushels  of  grain  mashed  by  each 
distillery  during  the  distilling  season. 

The  distilleries  did  not  run  durinu:  the  season  of  1887-8.  They  did 
during  the  seasons  of  1888-9  and  1889-90,  and  Allen-Bradley  Co. 
paid  the  expenses  of  operating  the  pumphouse  during  these  seasons. 
The  distillery  seasons  began  in  the  falls  of  1888  and  1889,  and 
closed  respectively  in  — — ,  1889,  and  in  June,  1890.  Anderson- 
Nelson  Co.  did  not  begin  to  take  water  from  the  well  in  the  distil- 
lery season  of  1888-9  until  April  1,  1889,  and  the  distillery  season 
of  1889-90  until  April  18,  1890,  and  continued  from  the  dates  named 
to  take  water  from  the  well  until  the  close  of  each  season.  Allen- 
Bradley  Co.  used  the  water  during  the  entire  seasons. 

This  action  is  to  receiver  of  Anderson-Nelson  Co.  its  proportionate 
part  of  the  expense  for  operating  the  pumphouse  during:  the  distil- 
lery seasons  of  1888-9,  and  1889-90.  The  Allen-Bradley  Co.  kept  their 
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account  upon  which  it  sues  on  the  basis  of  the  award,  und  seeks  to 
•compel  Anderson-Nelson  Co.  to  pay  part  of  the  expenses  for  operat- 
ing the  puniphouse  for  several  months  in  the  djstillery  seasons  of 
1888-9  and  1889-90  when  it  was  procuring  at  i^reat  expense  its 
water  elsewhere.  If  the  award  was  void  then  neither  is  entitled  to 
have  it  enforced. 

The  Allen-Bradley  Co.  wants  to  enforce  the  entire  award,  while 
Anderson-Nelson  Co.  wants  it  enforced  In  so  far  as  it  determined  the 
accounts  for  the  distilling  seasons  of  1885-6,  but  disrejrarded  wherein 
it  claims  that  the  umpire  went  beyond  and  determined  matters 
which  were  not  submitted  to  Brown  and  Lindsey  for  arbitratir>n. 
One  part  of  the  award  was  just  as  void  ms  another  part  of  it.  The 
entire  award  being  void,  the  rule  thrttan  avv«r(l  is  enforcible  so  far 
as  it  determines  the  questions  submitteti  and  disregarded!  wherein  it 
determines  matters  not  in  the  terms  of  the  submission,  is  not  appli- 
cable. That  rule  is  applicable  when  there  has  been  a  valid  submis- 
sion and  the  chosen  arbitrators  havn  made  an  awanl. 

In  this  case  thf»  arbitrators  did  not  make  an  award,  nnd  acts  nf  the 
ampire  were  void,  the  question  in  dispute  between  the  parties  re- 
mained undetermined.  Tinder  the  award  made  by  the  umpire  Allen- 
Bradley  Co.  would  be  compelled  to  pay  part  of  the  expenses  of 
operating  the  pumphouse  in  the  seasons  of  1885-6  when  they  were 
not  getting  water  from  the  well.  It  appears  it  did  not  get  any  water 
from  it  in  the  months  of  April  and  Mny,  188(5.  The  judgment  of  the 
court  below  sustains  the  award,  wherein  it  has  the  effect  that  we 
have  just  stated. 

The  court  below  also  held  that  Anderson  Nelson  Co.  was  not  liable 
for  the  expenses  of  operating  the  pumphouse  when  it  was  not  re- 
ceiving water  therefnmi. 

The  contention  of  the  Anderson -Nelson  Co.  that  the  award  in  the 
particular  mentioned  should   be   enforced  is  inconsistent   with   its 
claim  that  the  award  is  void,  and  obviously  unreasonable  and  un- 
just. 

The  court  below  held  that  in  making  up  the  accounts  between  the 
two  companies  for  the  seasons  of  1888-89,  and  1889-90,  and  in  defin- 
ing the  proportion  of  expense  of  operating  to  be  paid*  by  each  com- 
pany, the  amount  of  water  used  by  each  company  should  be  arrived 
at  by  ascertaining  the  number  of  bushels  of  grain  mashed  as  reported 
to  the  office  of  the  collector  of  internal  revenue  of  the  United  States 
from  the  time  that  the  companies  respe<tively  commenced  using  the 
water  until  they  ceased  using  it  for  the  season.  In  this  the  judg- 
ment is  correct. 

The  same  rule  must  be  applied  in  making  up  the  accounts  and  de- 
termining the  water  used  by  each  company  for  the  distilling  seasons 
of  1885-6  and  1886-7.  For  this  purpose  the  case  must  be  referred  to 
the  commissioner  of  the  court. 

The  interpretation  given  the  deed  by  the  umpire  in  regard  to  the 
expense  of  operating  the  pump  house  (and  we  are  not  to  be  understood 
as  expressing  an  opinion  as  to  the  balance  of  it)  is  certainly  not  the 
proper  one.  It  certainly  was  not  intended  that  the  company  not 
using  the  water  from  the  well  should  pay  any  of  the  expenses  of  op- 
eration while  the  other  company  was  alone  using  the  water.  With 
the  separate  pump  as  now  arranged  it  seems  that  no  complication 
can  arise  in  the  future. 

All  questions  not  specifically  passed  upon  by  this  opinion  are  un- 
^termined  by  this  court. 

The  judgment  is  reversed,  with  directions  that  further  proceedings 
conform  to  this  opinion. 
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Webb  v.  Commonwealth. 
{Filed  May  28,  1896— iVb<  to  be  reportea.) 

1.  Breaking  warehouse  with  intent  to  steal — A    livery  Riable,  where    bridlef*^ 
bDfrgieB  and  fHrmin^  impiemeutA  are  kept,  ia   a   (^torehouite  or  wa^eholl^e  ii> 
the  meanitig  of  flection   1164  of    the   Kentocky  Statutes,  providing   for  th» 
panishment  of  any  person  who  shall  feloniously  break  sooh  a  honse  with  in- 
tent to  steal. 

2.  Sime—  Although  the  opper  part  of   the  stable  door  was  open,  yet.  as  the- 
lower  part  was  fastened  by  a   pin   and    the  defendant  removed  the  pin  and 
shoved  the  doors  open,  this  con:<titnted  a  breaking;. 

3.  Evittence — Ihejudicial  error — While  it  was  error  to  allow  witnesses  to  tes- 
tify that  articles  stolen  prior  to  the  breaking  were  found  in  the  pos3e.«8ion 
of  defendant,  he  was  not  prejudiced  thereby,  as  he  admitted  the  breakini? 
and  the  stealing  of  other  articles  at  that  time. 

4.  Ei'iiience  of  hreaktng — Evidence  that  the  articles  taken  at  the  time  of  the 
breakintr  were  found  in  the  possession  of  defendant  was  competent  to  show 
that  he  had  stolen  them,  the  stealing  being  evidence  that  the  breaking  was- 
with  intent  to  steal. 

C.  G.  Grassham  for  appellant. 
W.  S.  Taylor  for  appellee. 
Appeal  from  Livingston  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  charge  is  that  the  defendant  feloniously  broke  a  livery  stable 
where  bridles,  buggies  and  farming  implements  were  kept,  with  the- 
intent  to  steal  property  of  value  therefrom,  and  did  steal  property 
therefrom,  to  wit:  collars,  bridles,  comb  ana  brush. 

A  stable  thus  kept  is  a  storehouse  or  warehouse  in  the  meaning  of 
the  statute.  (Ray  v.  Commonwealth,  12  Bush,  307;  White  v.  Com- 
monwealth, 87  Ky.,  464.) 

The  door  of  the  livery  stable  consists  of  lattice  and  solid  parts. 
The  lattice  part  was  the  upper  part  and  is  about  7  feet  high  and  9- 
feet  wide.  Below  it  the  solid  part  of  the  door  hung  and  fills  a  space 
of  about  3  feet  and  6  inches  by  9  feet.  The  lattice  part  was  standing 
open  and  the  other  part  was  fastened  by  a  hasp  and  a  pin.  The  de- 
j  fendant  unfastened  it  by  removing  the  pin  and  shoving  the  doors 
open.    This  was  a  breaking. 

It  was  error  to  allow  the  witnesses  to  testify  as  to  the  loss  of  the 
collars  and  bridles  or  as  to  finding  them  in  the  possession  of  the  de- 
fendant, as  they  were  not  stolen  at  the  time  of  the  breaking. 

They  had  been  stolen  from  the  stable,  as  the  evidence  showed, 
some  weeks  before  the  breaking  of  the  stable  occurred.  The  comb 
and  brush  were  stolen  by  the  defendant  on  the  occasion  of  the 
alleged  breaking,  and  the  evidence  that  they  were  found  in  the  pos- 
session of  the  defendant  on  the  day  they  were  stolen  was  admissit)]e 
as  evidence  to  show  that  the  defendant  had  stolen  them  and  that 
the  breaking  w«s  felonious. 

This  court  has  held  that  the  stealing  is  evidence  of  the  intent  in 
breaking. 

The  defendant  was  introduced  as  a  witness  for  himself  and  admit- 
ted that  he  stole  the  comb  and  brush  at  the  time  charged  in  the 
indictment  and  that  he  entered  the  stable  in  the  manner  hereinbe- 
fore stated. 

He  admits  the  breaking  and  the  stealing.    The  act  of  stealing 
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^fter  the  breaking:  is  evidence  of  the  defendant's  intent  to  steal  when 
he  entered. 

With  such  admissions  of  the  accused  we  are  unable  to  see  how  his 
substantial  rijfhts  have  been  prejudiced  by  the  above  evidence  re- 
ferred to,  especially  in  view  of  the  fact  that  the  jury  fixed  the  lowest 
penalty  allowed  by  law. 

Judgment  affirmed. 


^HEWMAKER,   &<J.   V.    MACKVILLE,   WiLLIRBURG    &    LOUISVILLB 

T.   p.  Co. 

{Filed  May  26,  1896— iVb^  to  be  reported.) 

Turnpikes  ~  Ri^ht  to  enjoin  collection  of  tolls — Individaald  can  not  enjoin  a 
turnpike  road  corporation  from  collecting  tolls  upon  the  ground  that  the 
corporation  doe<^  not  keep  the  road  in  repair.  Proceedings  for  relief  must 
t>e  in  the  n/ime  of  the  State. 

W.  E  &  S.  A.  Russell  for  appellants. 
Jno.  W.  Lewis  for  appellee. 
Appeal  from  Washington  Circuit  Court. 
Opinion  of  the  court  hy  Judge  Ouffy. 

This  appeal  is  pro'^ecuted  from  a  judgment  of  the  Washington 
•Circuit  Omrt  rendered  in  favor  of  the  apfiellee  in  an  action  insti- 
tuted by  C.  Shewmaker  and  c)thers  against  the  appellee. 

The  plaintiffs  below,  appellants  here,  sought  to  enjoin  and  restrain 
the  defendant,  a  turnpike  company,  from  charging  and  collecting 
toll  frojn  the  plaintiffs  when  traveling  on  said  turnpike  road  upon 
the  ground  that  the  company  failed  to  keep  the  road  in  reasonable 
repair;  also  questioned  its  right  to  collect  at  all  and  knowingly  per- 
mitted the  road  to  be  and  remain  in  an  unsafe  and  dangerous  condi- 
tion. 

Appellee's  demurrer  seems  to  have  been  overruled.  The  defend- 
ant answered  denying  the  material  averments  of  the  petition.  The 
proof  in  the  cause  is  considerable,  but  need  not  be  recited  for  the 
reason  that  the  plaintiffs  can  not  maintain  an  action  to  ei^oin  the 
<*ollection  of  tolls  upon  the  (ground  and  only  for  the  reason  that  de- 
fehdant  does  not  keep  the  road  in  repair. 

The  case  of  Kennedy  v.  Green,  16  Ky.  Law  Rep.,  258,  determines 
the  questions  litigated  in  this  suit. 

It  seems  that  the  defendant  is  a  chartered  company,  and,  that  be- 
inir  true,  proceedinirs  for  relief  must  be  in  the  name  of  the  State. 

The  defendant  might  also  be  indicted  for  failing  to  keep  the  road 
in  proper  condition  for  travel. 

This  appeal  was  taken  prior  to  the  rendition  of  the  opinion  in  the 
«ase  supra. 

Judfrment  affirmed. 
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BhODES  v.   WlLjSON,  &C, 

{Filed  May  26,  1896— i\^o<  to  be  reported.) 

1.  Nnv  trials  Bill  of  exceptions — Upon  this  appeal  from  a  jodgtuent  ren^ 
dered  upon  averdict  in  favor  of  plaintiffs,  it  appearinf?  that  there  was  a. 
former  verdict  for  defendant,  and  that  the  ooort  granted  plaintiffs  a  new 
trial,  there  can  be  no  reversal  on  account  of  the  action  of  the  court  ^rant^- 
ing  a  new  trial  in  the  absence  of  a  bill  of  exceptions  containing  the  testi* 
moiiy  heard  and  the  instrnctfons  of  the  court  given  on  tiie  former  trial. 

2.  Same— Additional  grounds — The  coart  wss  authorized  to  grant  a  new 
trial  upon  additional  grounds  filed  within  three  days  after  verdict. 

Clay  A  Clay  for  appellant. 
Montgomery  Merritt  for  appellees. 
Appeal  from  Henderson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

This  appeal  is  prosecuted  to  reverse  a  judgment  of  the  Henderdon- 
Circuit  Court  rendered  against  the  appellant  in  favor  of  the  appel- 
lees. 

The  plaintiffs  below,  appellees  here,  sued  appellant  to  recover  for- 
waste  committed  on  a  tract  of  land  described  In  the  petition,  the- 
appellant  being  the  owner  of  a  life  estate  in  the  land  and  appellees 
owning  the  remainder.  The  principal  charge  in  the  petition  wa» 
that  appellant  had  cut,  sold  and  removed  a  large  amount  of  valuable- 
timber  from  the  land  or  f>ermitted  it  to  be  done,  to  the  great  damage 
of  the  remaindermen.  The  petition,  as  finally  amended^  claimed 
Judgment  for  the  sum  of  $1,500. 

The  answer  denied  all  waste  and  damage  as  well  as  appellant'^ 
liability  for  any  damages. 

The  tinal  trial  resulted  in  a  verdict  and  Judgment  in  appellees'' 
ftivor  for  the  sum  of  $241. 

The  grounds  relied  on  for  a  new  trial  are,  in  substance,  that  the 
Judgment  is  excessive,  appearing  to  have  been  given  under  the  in- 
fluence of  passion  or  prejudice;  that  it  is  not  sustained  by  sufficient 
evidence;  error  in  the  assessment  of  the  damages;  error  of  the  court 
in  giving  instructions  numbers  1, 2  and  3,  and  in  rejecting  number  4^. 
asked  by  appellant. 

Appellant  in  his  brief  also  urges  a  reversal  Ivecause  the  court,  at  a 
former  term,  granted  appellees  a  new  trial  upon  the  filing  of  addi- 
tional grounds.  It,  however,  seem^  that  the  additional  irrounds- 
vt-ere  filed  within  the  three  days  required  by  law,  and  no  bill  of  ex- 
ceptions containing  the  testimony  and  instructions  of  the  court, 
given  on  the  trial  referred  to,  are  copied  into  this  record,  hence  we 
can  not  reverse  the  judgment  awarding  the  new  trial. 

The  trial  court  must  of  necessity  be  allowed  a  large  discretion  as 
to  permitting  or  refusing  amendments,  and  we  are  not  inclined  to 
hold  that  the  court  erred  in  allowing  the  amendment  complained  or 
to  be  filed. 

We  think  that  the  instructions  given  were  as  favorable  to  appel- 
lant, if  not  more  so,  than  he  was  entitled  to,  and  the  court  properly 
refused  the  instruction  asked  by  appellant. 

It  may  be  conceded  that  the  testimony  was  conflicting,  but  it  was- 
sufficient  to  authorize  and  sustain  the  verdict  of  the  jury. 

Judgment  affirmed. 
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Merritt,  Ac.  v.  Drovers  &  Mechanics  Bank,  Ao. 
iFiled  April 2\,  1896— JVb<  to  be  reported.) 

1.  P'endor  ami  ventfee — Purchase-'money  lien — When  the  purchaflers  of  land 
transferred  to  the  vendora  in  payment  therefor  certain  notea  which  they  held 
upon  third  persons,  and  the  vendors  by  the  defd  which  they  executed  re- 
tained a  lien  upon  the  laud  to  secore  the  pM>nQeut  of  the  purchase  price,  in 
this  action  by  the  appellees,  to  whom  the  vendors  assigned  the  notes  thoa 
transferred  to  them,  the  makers  of  the  notes  hnvinf;  pleaded  that  the  notes- 
were  procured  by  fraud,  it  was  error  to  render  personal  judgment  against 
them  until  that  issoe  was  determined;  but  as  the  plaintiffs  also  sought  an 
enforcement  of  the  pnrchaae-money  lien  it  was  not  improper  to  grant  that 
relief,  as  the  lieu  exists  even  though  the  notes  transferred  in  payment  for 
the  land  are  void. 

2.  Bills  and  notes — As  it  does  not  appear  from  the  petition  that  the  plain- 
tiffs are  bankers  or  are  bnnks  authorized  to  discount  paper,  as  provided  by 
section  483  of  the  Kentucky  Statutes,  so  as  to  place  the  notes  on  the  footing- 
of  bills  of  exchau'fe,  the  assignment  of  the  notes  did  not  cut  off  the  defense* 
that  they  were  procured  by  fraud. 

W.  J.  Hendrick  and  W.  S.  Harkins  for  appellants. 
C.  M.  Parsons  for  appellees. 
Appeal  from  Pike  Circuit  Court. 
Opinion  of  tlie  court  by  Judge  Hazelrigg. 

Stratton  and  an  associate  owned  about  nine-tenths  of  the  stock  of 
the  Monarch  Coal  A  Coke  Co.,  a  corporation  owning  large  bodies- 
of  mineral  lands  in  Pike  county,  valued  at  $600,000,  and  which 
sum  made  up  the  amount  of  the  capital  stock  of  the  company.  On 
May  16,  1892,  upon  representations  alleged,  as  we  shall  presently 
see,  to  have  been  false,  these  owners  sold  three-fourths  of  this  entire 
stock,  or  $460,000  worth,  to  A.  R.  &  E.  T.  Merritt,  who  paid  therefor 
130,000  in  cash,  and  executed  their  notes  to  the  company  for  $420,- 
000,  payable  at  different  dates  in  the  future.  . 

On  July  5,  1892,  Stratton  bought  from  Trigg  and  associates- 
25,211  acres  of  land  in  Pike  county,  or  the  mineral  rights  therein, 
and  in  pavment  therefor  delivered  to  his  vendors  three  notes  of  the 
Merritts  to  the  extent  of  $63,027.50.  About  this  time  the  Merritts, 
Stratton  and  others  formed  a  new  corporation — the  Empire  Coal  Co.. 
—as  a  successor  to  the  old  one,  and  to  it  the  property  rights  of  tho 
old  were  fully  transferred. 

On  Novernlier  9,  1892,  Stratton  conveyed  to  this  new  company  the 
lands  and  rights  therein  bought  by  him  of  Trigg  and  associates,  and 
recited  in  his  conveyance  thai  his  vendors,  Trieg  and  associates,  held 
the  unpaid  notes  of  the  Merritts  as  the  purchase  price  of  the  land  to 
the  extent  of  $63,027.;50,  less  somi*  $15,0>K)  which  had  been  paid,  and 
that  there  was  a  lien  on  thn  lanti  to  that  extent.    On  the  following 
day    the  Meiritts   executed  their  notes    to  the  Empire  Coal  Co. 
for  various  aniounts,  with  the  intention,  it  seems,  of  substituting 
them  for  th(we  formerly  execute  I  to  the  Monarch  C  >al  <&  Coke  Co. 
At  any  rate,  in  July,  1893,  Stratton  exchanged  three  of  these  new 
notes,  amounting  to  $2S,0i)0,  properly  endorsed  by  the  Empire  Coal 
Co.,  for  three  of  the  old  ones  held  by  Trigir  and  associates.    Another 
of  the  old  notes  for  $10,000  had  been  assigned  to  the  Lynchburg 
Bunk,  and  was  not  exchanged.    These  new  notes  were  substantially^ 
copies  of  the  old  ones,  save  as  to  the  payee,  and  under  the  contract  or 
exchange  v*ere  to  be  held  in  all  respects  as  were  the  old  ones  for 
which  they  were  substituted. 
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Thereafter  and  before  the  inaturityof  any  of  these  notes  Tri^g  and 
associates  assigned  them  to  the  appellees,  who  were  the  plaintiffs  be- 
low, and  who  brought  this  action  in  equity  for  judgment  against  the 
Enapire  Coal  Co.  and  the  Merritts,  and  for  a  sale  of  the  land  upon 
which  a  lien  had  been  retained  in  the  Trigg  deed  to  Stratton,  and  in 
Stratton's  deed  to  the  Empire  Coal  Co.,  the  aggregate  amount  of  the 
notes  sued  on  being  the  sum  of  $38,000. 

Notwithstanding  an  answer  of  the  Merritts  setting  up  the  notes 
executed  by  them  were  procured  by  the  fraud  of  Stratton  and  his  as- 
sociate, the  trial  court  permitted  a  submission  of  the  case  on  the 
plaintiff's  motion,  and  rendered  a  personal  judgment  against  the 
Merritts,  and  also  against  the  company,  presumably  upon  the  theory 
that  by  the  assignment  of  the  paper  it  had  been  placed  on  the  foot- 
ing of  a  foreign  bill  of  exchange,  and  at  a  succeeding  term  rendered 
Judgment  for  a  sale  of  the  land  in  satisfaction  of  the  purchase  money 
lien. 

The  first  judgment  was  clearly  erroneous.  It  does  not  appear  from 
the  petition  or  any  amendment  thereto  that  the  plaintiffs  are  bank- 
ers or  are  banks  authorized  to' discount  paper  as  provided  by  section 
483  of  the  Kentucky  Statutes,  so  as  to  place  the  notes  on  such  a  foot- 
ing, and  manifestly  the  pleader  did  not  have  in  mind  the  inten- 
tion of  bringing  a  suit  on  the  notes  as  on  bills  of  exchange,  but  mainly 
sought  to  enforce  as  the  liens  of  various  holders.  The  averments  of 
the  answer,  if  true,  show  a  clear  case  of  fraud  in  the  procurement  of 
the  notes.  The  representations  made  by  Stratton  &  Lingiser  as  to 
the  condition  of  the  Monarch  Coal  &  Coke  Co.  probably  induced  the 
Merritts  to  buy  the  stock,  and  if,  as  alietjed,  these  representations 
were  false  and  were  made  to  deceive,  the  consideration  of  the  notes 
wull  be  seriously  affected. 

*  There  ought,  therefore,  to  have  been  no  personal  judgment  against 
the  Merritts  or  the  endorsor,  the  Empire  Coal  Co.,  until  the  issues 
thus  tendered  should  be  tried  out.  With  respect  to  the  judgment  of 
sale,  however,  a  different  state  of  case  is  presented.  Treating  the 
Merritt  notes  as  void  for  the  reasons  set  up  in  the  answer,  still  the 
sum  they  representea  stood  for  the  amount  of  the  purchase  money 
of  the  Trlsfg  land,  and  a  lien  was  retained  on  the  land  for  that  sum, 
without  regard  to  whether  the  makers  owed  the  notes  or  not.  Trijjg 
and  associates  sold  and  conveyed  their  lands  and  retained  a  lien  for 
some  $67,027  represented,  we  may  suppose,  by  worthless  notes. 
Their  vendee  sold  and  conveyed  the  same  land  to  the  Empire  Coal  Co., 
expressly  retaining  for  the  benefit  of  his  vendors  a  lien  for  the  same 
amount,  and  whatever  issues  may  be  raised  between  the  makei's  of 
the  notes  and  the  parties  who  procured  them  the  lien  of  Trigg  and 
.associates  and  their  assignees  remains  unaffected. 

The  judgment  of  sale  is  affirmed,  but  the  personal  judgment  against 
the  Merritts  and  the  Empire  Coal  (^o.  is  reversed  for  proceedings  con- 
.-isistent  with  this  opinion. 


Louisville  A  Nashville  R.  R.  Co.  v.  Mayfield. 
(Filed  May  19,  1896— iVo/  to  be  reported.) 

1.  Failurf  to  reply  to  plea  of  contributory  neglert — The   plea  of  contribatory 
negligence  is  nffirmatire  matter  which  must  be  controverted,  and  the  failnre 
•^f  the  plaintiff  to  controvert  it  entitles  defendant  to  a  judgment,  notwith- 
(Standing  the  verdict. 
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2.  Record — Thistsoart  can  not  treat  as  a  part  of  the  record  a  paper  pur- 
porting to  be  a  replyt  there  being  no  order  of  court  filing  it  or  any  bill  of 
exceptions  showing  that  it  was  treated  as  a  part  of  the  record  on  the  trial  of 
the  case.  The  omission  can  not  be  supplied  by  affidavits  showing  how  the 
paper  appeared  in  the  record. 

H.  W.  Brace  and  J.  A.  Mitchell  for  appellant. 
E.  W.  Hines  and  B.  F.  Proctor  for  appellee. 
Appeal  from  Warren  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  trial  resulted  in  a  venlict  for  appellee.  Apr^ellant  moved 
for  a  judgment  for  it,  notwithstanding  the  verdict.  The  court  over- 
ruled the  motion. 

The  action  was  for  damages,  claimed  to  have  resulted  from  the 
negligence  of  appellant's  servants  in  charge  of  a  train.  The  answer 
pleaded  contributory  negligence.  There  was  no  reply  to  the  answer. 
The  plea  of  contributory  negligence  is  atflrmative  matter,  which 
must  be  controverted.  (Louisville  &  Nashville  R.  R.  Co.  v.  Copas, 
95  Ky.,  460.) 

There  are  a  number  of  other  cases  to  the  same  effect.  The  failure 
to  controvert  it  entitled  the  appellant  to  a  judgment,  notwithstand- 
ing the  verdict.    (Evans  v.  Stone,  80  Ky.,  78.) 

The  court  in  the  Copas  case  held  that  a  failure  to  reply  to  the  af- 
firmative matter  contained  in  the  plea  of  contributory  negligence 
entitled  the  defendant  to  a  judgment,  notwithstanding  the  verdict, 
yet  the  court  held  because  the  record  failed  to  **show  a  motion  for  a 
Judgment  on  the  pleadings,  or  that  the  court's  attention  was  called, 
the  failure  to  reply  to  the  answer  as  one  of  the  grounds  for  the  mo- 
tion, the  court  must  necessarily  assume  that  the  notice  for  a  nonsuit 
applied  alone  to  the  evidence,'*'* 

In  other  words  the  defendant  had  waived  his  right  to  have  the 
judgment,  beoause  he  did  not  mnke  a  motion  for  it.  The  court  also 
held  that  the  motion  for  a  nonsuit  beinir  a  demurrer  to  tiie  evidence 
did  not  have  the  effect  of  calling  the  rourl's  attention  to  the  failure 
to  reply.  However,  there  is  no  questicm  in  this  case  that  appellant 
had  waived  its  right  to  a  judgment,  as  on  a  return  of  the  verdict 
the  motion  was  entered. 

After  a  careful  examination  of  the  Copas  case,  Chesapeake  &  Ohio 
Ry.  Co.  V.  Thieman,  9(5  Ky.,  o07,  and  Evans  v.  Stone,  sttpra^  we  are 
unable  to  see  the  slightest  conflict  between  them.  We  can  not  treat 
the  paper,  which  purports  to  l)e  a  reply,  as  part  of  the  record.  There 
was  no  order  showing  it  had  been  tiled,  nor  is  there  a  bill  of  excep- 
tions showing  that  it  was  treated  as  part  of  the  record  on  the  trial  of 
the  case. 

This  omission  can  not  be  supplied  by  affidavits  showing  how  the 
paper  appeared  among  those  constituting  the  recr)rd,  nor  is  it  com- 
petent on  this  appeal  to  determine  what  were  the  instructions  of  the 
court  to  the  jury  by  an  affidavit  tiled  before  this  court  stating  what 
they  were. 

The  judgment  is  reversed,  with  directions  to  the  court  to  sustain 
appellant's  motion  to  have  the  judgment  entered,  notwithstanding 
the  verdict. 
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Wright,  &o.  v.  Geo.  W.  McAlpin  Co. 
(Filed  May  26,  1896— iVo<  to  be  reported.) 

1.  Fimtd — Recovery  by  veudor  of  goods  so/d^  In  this  action  to  recover  the 
parchn8«  price  of  ^oodB  sold  by  plniDtiff  to  defeDdnnti*,  the  conrt  did  not  err 
in  Hliowin^  plnintiff  to  file  an  amended  petition  praying  for  the  recovery  of 
the  (s^oodA  upon  the  ground  that  they  were  obtained  by  false  and  fraudulent 
repre8ctitation$t  made  by  defendautM  aa  to  their  solvency,  it  being  alleged 
that  plHintiflit  did  not  know  of  the  false  representations  outil  after  the  tiling 
of  the  original  petition. 

2.  S^me — Assignment  for  creditors — The  fact  that  an  assignment  for  the  ben- 
efit of  creditors  had  been  made  by  the  parchasers  of  the  goods  did  not  pre- 
prevent  a  recovery,  as  the  assignee  occupies  no  better  position  than  the  as<^ 
signors. 

3.  Summons — While  it  may  be  that  summons  should  have  been  issued 
against  defendants  on  the  amended  petition  before  a  specific  attachment 
was  issued,  yet,  as  all  pMrties  seem  to  have  been  finally  brought  into  court 
and  defense  was  made,  defendants  were  not  prejudiced  by  the  failure  to- 
issue  Hummons. 

J.  R.  Hay.s  and  Eli  H.  Brown  for  appellants. 

R.  H.  &  E.  P.  Taylor  and  C.  S.  Walker  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

This  appeal  is  prosecuted  by  the  appellants,  Wright  A  UnseU 
and  their  assignee,  from  a  Judgment  of  the  Daviess  Circuit  Court 
rendered  in  favor  of  appellee. 

It  appears  from  the  record  in  this  case  that  Wright  <fr  Unsel,  wha 
were  merchants  in  Daviess  county,  on  the  1st  of  Novembt-r,  1892, 
bought  a  bill  of  goods  from  ap()ellee,  a  merchant  of  Cincinnati,  Ohio,, 
the  bill  of  goods  amounting  to  |692.27,  part  of  which  was  on  thirty 
and  part  on  sixty  days  time,  and  defendants  having  failed  to  pay 
any  part  of  the  sum  due,  appellee  on  the  5th  of  January,  1893,  brought 
suit  for  the  sum  due,  and  caused  a  summons  to  issue  thereon  which 
was  executed  on  the  defendants  on  the  5th  and  7th  of  January,  1893.. 
It  further  appears  that  on  the  20th  of  January  appellee  tiled  an 
amended  petiti(m  and  obtained  as^)ecific  attachment  for  the  goods  so- 
sold,  the  grounds  stated  in  the  petition  l>elnu:in  substance  that  the  de- 
fendants had  obtained  the  uoods  by  false  and  fraudulent  representa- 
tions as  to  the  amount  of  property  owned  by  them  and  as  to  the 
amount  owing  by  said  firm. 

A  trial  resulted  in  a  verdict  and  Judgment  in  appellee's  favor  for 
the  goods  sued  lor  if  to  lie  had;  if  not,  then  the  sum  of  $493.20,  with 
interest  from  the  4th  of  November,  1892,  and  the  further  sum  of 
$197  07,  with  interest  from  the  4th  of  January,  1893. 

The  verdict  of  the  jury  is  in  the  foUowimr  language:  "We,  the 
jury,  tind  for  the  plaintiff.  Lei^:  Mosnv%  Foreinauy 

Appellants  relied  on  seven  grounds  for  a  new  trial.  It  may  be  true 
that  some  courts  have  held  that  the  plaintiff's  right  to  sue  for  the 
iroods  sold  is  barred  by  the  institution  of  a  suit  for  the  price,  but  the 
petition  in  this  case  shows  that  plaintiff  <lid  not  know  of  the  false 
representations  until  after  the  filinir  ot  the  first  petiticm,  and  under 
the  facts  of  this  case  it  seems  to  us  that  the  court  did  not  err  in  allow- 
insr  the  amended  petition  lobe  filed.  The  Tact  that  an  assignment 
had  been  made  by  the  firin  to  R.  Unsel  could  not  prevent  a  recovery^ 
for  the  assignee  for  the  benefit  of  creiiitors  occupies  no  better  posi« 
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tion  than  the  assignors,  as  has  been  often  decided  by  this  court.  It 
may  be  that  summons  should  have  been  issued  against  appellants  on 
the  amended  petition  before  the  attachment  was  issued,  but  all  par- 
ties seem  to  have  been  finally  brought  into  court  and  defense  made, 
hence  the  error  complained  of  was  not  prejudicial  to  appellant's  sub- 
stantial rights. 

Instruction  No.  2  should  not  have  been  sriven,  but  Nos.  1  and  3 
correctly  stated  the  law  of  the  case,  and  we  are  of  opinion  that  No. 
2  did  not  prejudice  appellant's  substantial  rights  in  the  cause.  The 
other  instructions  were  properly  overruled.  We  can  not  say  that 
the  verdict  and  Judgment  are  contrary  to  law  or  not  supported  by 
the  evidence.  The  evidence  was  eonnicting  and  sufficient  to  sustain 
a  verdict  for  either  party.  The  jury  seems  to  have  relied  on  or  ac- 
cepted the  evidence  of  plaintiff  as  true  and  found  accordingly,  and 
we  do  not  feel  authorized  to  disturb  the  finding. 

Judgment  affirmed. 


HEBN8HEIM  BrOS.  A  CO.  V.  NEWPORT  NeWS  &  MISSISSIPPI  VAL- 
LEY Co. 

{Fifed  May  2S,  1896— iVb^  to  be  reported,) 

Carriers — Loss  of  goods  by  fire— QiQQ^%  delivered  to  a  Yai  1  road  com  pnny  for 
transportation  having;  been  destroyed  by  fire  by  reason  of  the  company's 
ni'gligent  failore  to  ship  them  promptly,  as  it  agreed  to  do,  the  company  is 
liable  to  the  shipper  for  the  loss. 

Robertson  A  Lee  for  appellants. 
T.  H.  Darby  for  appellee. 
Appeal  from  Graves  Circuit  Court. 
Opinion  of  the  court  by  Jud(i:e  Guffy. 

The  court  t)elow  sustained  the  demurrer  of  the  appellee  to  the  pe- 
tition of  the  plaintitr  below  and  dismissed  the  petition.  The  only 
(question  presented  for  our  determination  is  whether  or  not  the  peti: 
tion  states!  a  cause  of  action. 

The  court  jcave  no  reason  for  its  decision,  and  no  brief  of  appellee 
beint;  on  file  we  are  left  without  any  argument  or  reasoning  on  be- 
half of  appellee  to  support  the  judgment  of  the  court  below.  Ap- 
pellants say  in  their  brief  that  the  court  below  was  jroverned  by  the 
deci>ion  of  this  court  in  Patch  v.  City  of  Covington,  17  B.  M.,  727, 
but  we  fail  to  see  that  the  principles  announced  in  that  case  apply  to 
the  case  at  bar. 

The  |>etition  is  in  th<' following  lantruage:  "The  jilaintifTs  state  that 
the  defendant,  the  Newport  News  <fe  Mississippi  Valley  Co.,  is  a  cor- 
poration incorporated  under  the  laws  of  the  State  of  Connecticut, 
with  power  to  sue  and  be  sued,  to  make  contracts  and  be  contracted 
with,  and  to  own  and  operate  a  railro.id  and  cars,  which  it  does  own, 
run  and  operate  through  this.  Graves  county,  and  through  other 
counties  in  this  State. 

"PlaintifTs  say  that  in  the  month  of  September,  1891,  they  delivered 
to  the  defendant,  through  its  agent  and  employes  at  Mayfield,  Ken- 
tucky, thirty-five  (35)  hogsheads  of  tobacco,  Nos.  2051,2143,2151, 
2166,  21*i7,  2172,  2174.  2178,  2192,  2217.  2158,  2458,  2468,  2478,  2559,  2615, 
2640,  2836,  2862,  2934,  2947,  2965,  2966,  2983,  31)40,  3122,  3128,3522, 
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3526,  3712,  3718,  3724,  3760,  3761  and  3776,  to  be  shipi)ed  to  them  at 
New  Orleans.  Louisiana,  all  of  which  tobacco  defendant  received 
into  its  custony  and  possession  at  Mayfield,  Kentucky,  and  promised 
and  a|j:reed  to  immediately  ship  all  of  said  tobacco  to  plaintiffs  at 
New  Orleans,  Louisiana. 

"Plaintiffs  state  that  defendant  did  not  ship  any  of  said  tobacco 
away  from  Mayfield,  Kentucky,  and  all  of  said  tobacco  was  lost  to 
plaintiffs  by  a  fire  which  occurred  at  Mayfield,  Kentucky,  on  the 
morning  of  October  8,  1891,  throu8:h  the  carelessness  and  ne^li{[:ence 
of  defendant  in  failing  to  ship  said  tobacco  as  it  promised  and  agreed 
to  do. 

**Plaintiffs  say  that  the  defendant  carelessly  and  negligently  failed 
to  ship  said  thirty-five  hogsheads  of  tobacco  within  a  reasonable  time; 
that  by  the  use  of  ordinary  diligence  defendant  could  have  shipped 
all  of  said  tol)acco  before  its  destruction  by  said  fire  on  October  8, 
1891;  that  by  and  through  such  carelessness  and  negligence  of  de- 
fendant all  of  said  tobacco  was  lost  to  plaint! ff-^,  and  d»^fendant  has 
failed  and  refused  to  account  to  or  pay  plaintiffs  for  any  of  said  to- 
bacco, and  plaintiffs  have  sustained  damage  in  the  loss  of  all  of  said 
tobacco,  in  the  sum  of  its  full  value,  amounting  to  the  sum  of 
three  thousand,  hve  and  thirty-eight  one-hundredths  dollars  ($3,- 
005.38.)  The  said  thirty-five  hogstieads  of  tobacco  were  reasona- 
bly worth  said  sum  of  three  thousand,  five  and  thirty-eijrht  one- 
hundredths  dollars^  an«l  plaintiffs  were  the  owners  of  all  of  same. 

"Wherefore,  plaintiffs  pray  judgment  against  defendant  for  three 
thousand,  five  and  thirty-eight  one-hundredths  dollars,  for  costs  and 
for  all  proper  relief. 

**S.  Hi:rnsheim  Bros.  &  Co." 

'*B.v  W.  P.  Lee  and  W.  W.  Robertson,  attorneys." 

It  seems  to  us  that  the  allegations  of  the  petltirm  clearly  show  that 
the  loss  was  the  direct  result  of  the  neglijjence  and  carelessness  of 
appellee.  If  appellee  had  shipped  the  tobacco  immediately  as  it 
agreed  to  do  the  loss  by  the  fire  could  not  have  occurred,  and  as  they 
had  taken  it  into  custody  and  atrreed  to  immediately  ship  the  same 
and  could  have  done  so  it  seems  to  us  that  appelleeis  liable  for  the 
damage  sustained  by  the  appellants. 

The  case  of  the  L.  &  N.  11.  R.  Co.  v.  Brownlee,  14  Bush,  599, 
seems  to  bean  authority  in  point  and  to  determine  the  liability  of 
appellee  if  the  facts  are  as  alleged  in  the  petition. 

For  the  reasons  indicated  the  judgment  of  the  court  below  is  re- 
versed and  cause  remanded,  with  directions  to  overrule  the  demur- 
rer and  for  proceedings  consistent  with  this  opinion. 


Louisville  &  Nashville  R.  R.  Co.  v.  Plummer  &  Co. 
(Filed  May  28,  l^V^ia—Not  to  be  reported.) 

1.  Carriers  of  i^oods— Injuries  ify  fire— \\i  this  action  Rf^Ainst  a  railroad 
company  to  recover  damages  on  Recount  of  its  failure  to  deliver  to 'plaintiff 
in  good  condition  certain  goods  which  it  had  undertaken  to  carry,  the  goods 
having  been  injured  by  fire,  water  and  smoke  while  in  a  car  on  the  side 
track  after  they  reached  the  place  of  destination,  but  before  they  were  de- 
livered to  plaintiffn,  the  evidence  was  suflScient  to  authorize  the  jury  to  find 
that  the  Qre  was  caused  by  defendant's  negligence. 
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2.  Opinions  of  7vit*ie55ts  -The  defendant  was  not  prejodioed  by  the  action 
of  the  coart  in  allowini;  witned-ses  to  t^ive  their  opinion:)  H9  to  the  orii^iu  of 
the  fire,  the   witueMfieA  havini;  first  stated  all  that  they  knew  about  the  tire. 

3.  A  common  carrUr  can  nol  by  com  tact  escape  liahility  Jor  damage  or  loss  due 
to  its  negligence, 

Blanton  &  Berry  for  appellant. 

ft 

Swinford  &  Evans  for  appellees. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

The  plaintiffs  l>elow,  appellees  here,  instituted  this  action  in  the 
Harrison  Quarterly  Court  to  recover  of  appellants  |137  alleged  «lam- 
age  sustained  by  them  on  account  of  appellant's  failure  to  deliver 
to  them  in  good  condition  certain  goods,  wares  and  merchandise  in 
Cynthlana,  Ky.  Judgment  was  rendered  in  the  quarterly  court  in 
favor  of  plaintilTand  an  appeal  taken  to  the  Harrison  Circuit  Court, 
where  on  final  trial  a  verdict  and  Judgment  was  rendered  in  favor  or 
appellees,  and  appellant's  motion  for  a  new  trial  having  been  over- 
ruled it  prosecutes  this  appeal. 

The  petition  substantially  shows  that  appellant  undertook  to  trans- 
port certain  goods  and  merchandise  from  Cincinnati,  Ohio,  to  appel- 
lees at  Cynthiana,  Ky.  It  i<i  also  alleged  in  the  petition  that  appellant, 
by  its  groj«  negligence  and  carelessness,  failed  to  deliver  the  g<)ods  in 
a  good  condition;  that  the  same  was,  by  reason  of  the  said  negligence 
and  carele^^suess  of  appellant,  greatly  damaged  by  fire  to  the  damage 
of  $137. 

The  substance  of  the  defense  is  that  the  goods  were  transported  to 
Cynthiana  in  good  condition,  and  that  while  the  car  was  on  the  side- 
tract  at  the  depot  the  goods  were  damaged  by  fire,  water  and  smoke, 
without  any  fault  or  failure  of  appellant.  Appellant  also  alleged 
that  the  goods  were  shipped  by  plaintifi'and  delivered  to  defendants 
upon  the  express  agreement  ana  contract  that  defendant  was  not  to 
be  liable  for  any  loss  or  damage  caused  by  heat,  water,  dirt  or  fire, 
and  that  all  of  the  allesred  damage  was  caused  by  fire,  water  and 
smoke  after  the  g(K)ds  had  reached  Cynthiana. 

The  reply  traverses  the  allegations  of  the  answer  and  especially  de- 
nies the  agreement  set  up  as  well  as  also  charging  that  there  was 
fire  in  the  car  before  it  reached  Cynthiana. 

The  appellant  relied  on  numerous  grounds  for  a  new  trial,  some  of 

which  need  not  be  noticed.    It  is,  however,  insisted  hy  appellant 

that  the  court  erred  in  permitting  witnesses  to  give  their  opinion  as 

to  the  origin  of  the  fire.  The  witnesses*  first  stated  all  that  they  knew 

,  about  the  fire  and  what  they  had  seen,  and  we  do  not  see  how  an  ex- 

I  pression  of  opinion   could  prejudice  the  substantial  rights  of    the 

I  appellant.    We  do  not  think  that  appellant  was  entitled  to  the  con- 

j  elusion  of  the  argument.    It  is  nof  necessiiry  to  discuss  the  accept- 

I  ance  of  the  alleged  contract  as  to  exemption  from  damage  caused  by 

I  fire,  nor  to  discuss  the  validity  of  the  same,  because  the  case  was 

tried  out  upon  the  issue  of  negligence  and  carelessness,  and  it  will 

not  be  seriously  contended  that  a  common  carrier  can  by  contract 

escape  liability  for  damage  or  loss  due  to  its  negligence. 

We  think  the  jury  were  authorized  by  the  facts  stated  to  believe 
that  the  fire  was  caused  or  occurretJ  by  the  negligence  of  defendant, 
and  that,  too,  independent  of  the  opinions  given  by  the  witnesses. 
The  instructions  given  by  the  court  were  quite  as  favorable  to  ap- 
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pellant  as  it  was  entitled  to,  and  the  court  did  not  err  in  refliding  the 
instructions  asked  by  appellant. 

The  liability  of  appellant  was,  by  the  instruction  given,  made  to 
depend  alone  upon  the  fact  of  its  negligence  or  carelessness,  and  the 
verdict  being  supported  by  sufficient  evidence  we  do  not  feel  author- 
ized to  disturb  the  finding. 

Judgment  affirmed  with  damages. 


Bullitt,  Ac.  v.  Eastern  Kentucky  Land  Co. 

{Fik'd  May  29,  18%.) 

1.  Vefttior  and  vendee — Rfschiiou  of  coutrai't — Liens — Transitory  and  local  ac- 
iiovi — III  an  action  by  the  vende*"  Beekin^  h  rescission  of  a  cootraot  for  the 
sale  of  land  upon  the  ^ronud  that  the  vendor  can  not  make  a  fi(Ood  title  to  r 
part  of  the  land,  the  vendee,  in  the  event  of  a  rf^scission,  is  entitled,  for  the 
purpose  of  securing  what  he  has  paid,  to  a  lien  upon  any  part  of  the  bound- 
ary to  which  the  vendor  has  title,  although  the  vendor  may  not  have  him  put 
in  possession  of  the  land,  and  where  lie  seeks  the  enforcement  of  sach  a  lien 
the  action  shoald  be  brought  in  the  county  in  which  the  land  is  situated. 

2.  Same — An  action  purely  for  the  rescission  of  a  contract  for  the  sale  of 
land  or  its  specific  execution  is  not  in  rem  but  in  personam^  and  is,  therefore, 
transitory;  but  where  it  is  sought  also  to  enforce  a  lien  on  the  land  the  ac- 
tion becomes  local. 

3.  Depositions — A  deposition  taken  by  one  of  several  defendantR  can  not 
be  used  af^ainst  his  co*defendai.its. 

4.  Judgment — As  one  of  the  vendors  warranted  generally  as  to  40  per  cent, 
of  the  land  and  the  other  as  to  60  percent,  of  it,  it  was  error  to  render  judg- 
ment against  them  jointly  for  what  the  vendee  had  paid.  If  the  contract  is 
rescinded  the  court  should  adjudge  that  one  of  the  vendors  is  to  pay  40  per 
cent,  of  the  amount  and  the  other  60  per  cent. 

5.  Special  judge — When  from  any  cause  the  regular  judge  can  not  act  and 
a  special  jud^e  is  selected  by  agreement  of  the  parties  or  elected  to  preside 
in  the  case,  then  such  orders  aa  are  UiAde  in  the  case  are  presumed  to  have 
been  made  by  snch  judge  unless  the  contrary  appears  in  tiie  record. 

6.  Stxme — If  the  special  judge  fails  to  attend  and  try  the  case  an  election 
can  be  held  to  select  another  special  judge  for  the  purpose. 

W.  B.  Dixon  and  T.  AV.  Bullitt  for  appellants. 
A.  T.  Wood  for  appellee. 
Appeal  from  Menifee  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

By  executing  contracts  the  Bullitts  conveyed  to  the  Eastern  Ken- 
tucky Land  Co.  a  boundary  of  land  situate  in  Menifee  county,  sup- 
posed to  contain  8,(KK)  acres,  for  the  sum  of  $5,()00— $2,500  was  cash 
and  the  balance  to  l)e  paid  under  certain  conditions  of  the  contract. 
If  there  were  less  than  3,(X)0  acres  in  the  boundary  then  the  price 
was  to  be  at  a  given  sum  |)er  acre,  and  in  no  event  was  the  price  for 
the  whole  boundary  to  be  more  than  $6,000.  This  action  was  insti- 
tuted by  the  appellee  in  the  Menifee  Circuit  Court  to  rescind  the 
contract  to  recover  the  sum  paid  thereon  and  to  enforce  a  iien  there- 
for on  whatever  part  of  the  boundary  of  land  which  belonged  to  the 
Bullitts. 

The  contract  required  the  vendors  to  free  the  land  of  squatters  and 
place  the  vendee  in  po&session  of  it.    It  was  alleged  that  the  vendors 
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had  failed  to  do  either;  that  parts  of  the  Jand  were  in  possession  of 
squatters;  that  the  vendees  Cf)uld  not  connply  with  the  terms  of  the 
contract  by  malcini?  a  deed  with  covenants  of  freneral  warranty,  etc. 
The  allep:ed  squatters  were  made  defendants  to  the  uctic»n  and  served 
with  proce>s  in  Menifee  county.  The  Bullitts,  who  reside<l  in  Jeflfer- 
«on  county,  were  served  with  process  in  that  county.  If  the  con- 
tract was  rescinded  and  any  part  of  the  land  embraced  in  the  contract 
belonged  to  the  vendors  we  are  of  the  opinion  the  vendee  had  a  lien 
thereon  to  reimburse  it  for  any  sum  which  it  had  paid  the  vendors 
on  the  purchase  money,  notwiihsUin<linsr  the  vendor  failed  to  place 
it  in  (MisseKsion  of  the  land.  In  many  cHses  in  this  court  where  the 
vendee  had  taken  possession  of  land  under  a  purchase,  and  after- 
wards the  c<iurt  rescinded  the  contract,  the  vendee  was  adjud{ii:ed  a 
lien  tor  such  purchase  money  as  he  had  paid  the  vendor.  In  these 
i'aau's  the  court  recited  the  fact  in  its  opinion  that  the  vendee  was  in 
poRseKiion  un<ler  his  purchase. 

While  the  court  recited  the  fact  of  the  vendee's  possession  it  did 
not  hold  in  terms  that  the  vendee  v^ould  not  have  heen  entitled  to 
the  lien  except  tor  such  possession. 

One  who  enters  upon  land  under  a  parol  contract  can  not  maintain 
an  actitm  to  enforce  it,  but  he  has  a  lien  upon  it  for  whatever  he  may 
have  paid  for  or  improvements  made  on  it.  (Speers  v.  Sewell,  4 
Bush,  1'39;   Usher's  ex'or  v  Floyd,  83  Ky.,  563.) 

It  is  a  resisting?  equity,  an<l  the  court  will  not  deprive  the  vendee 
of  his  possession  until  he  is  reimbursed.  In  such  states  of  case  courts 
of  equity  endeavor  to  place  the  parties  in  stain  quo  as  it  does  in  cases 
of  rescission  of  contracts  of  snles  of  land.  We  can  see  no  reason  for 
the  rule  which  would  deny  a  vendee  a  lien  upon  the  land  for  the 
money  he  had  paid  the  vendor  simply  because  the  vendor  had 
broken  his  contract  in  failing;  to  place  the  vendee  in  possession  of 
the  land.  The  equitable  title  to  whatever  land  the  vendors  actually 
owned  within  the  boundary  sold  was  conveyed  to  the  vendee.  If 
there  is  a  rescission  of  the  contract  the  vendee  should  not  l)e  compelled 
to  surrender  this  e(]uitable  title  to  the  land  until  it  has  been  reim- 
bursed and  the  sum  paid  the  vendor. 

In  Bibb  v.  Prather,  1  Bibb,  316,  it  does  not  appear  whether  or  not 
the  vendee  had  been  placed  in  possession  of  the  land.  The  contract 
was  rescinded  and  the  court  adjudged  that  the  lien  existed. 

In  Miller  v.  Hall,  1  Bush,  237,  the  inference  is  that  the  bidder  at 
a  Judicial  sale  did  not  get  possession  of  the  land,  but  the  court  held 
that  for  the  money  he  paid  before  the  judgment  under  which  the 
sale  was  made  was  superceded  or  appealed  from  he  was  entitled  to 
a  lien  on  the  land. 

In  Vaughn  v.  Myers,  2  Dana,  113,  the  conveyance  was  set  aside 
which  was  made  under  a  sale  by  the  sheriff  under  an  execution 
against  Myers,  and  the  court  held  as  Myers  was  insolvent  it  was 
proper  to  allow  Vaughn  (the  purchaser)  a  lien  on  the  land  ccmveyed 
to  him  to  recover  the  payment  of  the  sum  paid  by  him  to  the 
aheritf.  The  vendee  does  not  appear  to  have  been  in  possession  of  the 
land,  but  as  Myers  was  insolvent  the  court  adjudereu  the  lien.  The 
question  of  possession  did  not  enter  into  the  consideration  of  the 
case.  The  court,  in  adjudging  a  rescission  and  allowing  a  lien  to 
the  vendee  for  reimbursement  in  Barbour  v.  Morris'  atlm'r,  6  B. 
M.,  12U,  did  not  state  whether  or  not  the  vendee  was  in  possession, 
and,  of  course,  did  not  adjudge  the  lien  because  the  vendee  was  in 
possession  of  the  land.  An  action  purely  for  a  rescission  of  a  contract 
of  sale  of  land  or  its  specific  execution  is  transitory— not  in  rem  but 
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in  personam,  (Kendrick  v.  Wheatley,  3  Dana,  34;  Parish  v.  Oldham 
3  J.  J.  iM.,  544.) 

When  in  the  action  it  is  soug:ht  to  enforce  a  lien  on  land  which  re- 
sults from  the  rescission  then  the  aetion  l)ecomes  lo<*aI. 

In  Kendrick  v.  Wheatley,  ««/)/•«,  the  court  held  that  the  action 
could  not  he  maintained  in  the  county  where  the  land  was  situated 
as  the  defendants  neither  resided  in  that  county,  nor  were  they 
served  with  procesja  therein,  and  that  the  alleufations  of  the  bill  were 
not  sufficient  to  authorize  a  decree  tor  the  sale  of  the  land.    It  was 
alleged  that  the  vendor  of  the  land  had  no  title  to  it.    Certainly  if 
the  vendor  had  no  title  to  the  land  there  couM  not  be  a  lien  ad- 
judged upon  it,  hence  the  court  would  not  be  authorized  to  decree  a 
sale  of  land  belongingr  to  one  other  than  the  vendor.    In  this  case  it 
was  not  alletjed  in  the  petition  that  the  vendors  had  no  tWe  to  the 
land,  but  that  squatters  were  in  pos-^^sion  of  and  claiming  a  part  of 
it.    It  follows  that  some  part  of  it  is  conceded  to  have  t)een  the  prop- 
erty of  the  vendors,  and  upon  which  a  lien  could  be  adjudged  and 
enforced.    The  petition  was  not  as  definite  as  it  should  have  been, 
but  the  court,  upon  motion,  would  have  compelled  the  plaintiff  to 
have  made  it  more  so. 

**Actions  must  be  brought  in  the  county  in  which  the  subject  of 
the  action  or  some  part  thereof  is  situated.  *  *  3.  For  the  sale 
of  real  property  *  *  under  a  mortgage  lien  or  other  encumbrance 
or  charge  except  for  debts  of  a  decedent."  (Section  62,  Civil  Code.) 
Having  reached  the  conclusion  that  there  is  a  Hen  upon  part  of  the 
boundary  sold  if  a  rescission'  was  adjudged,  therefore,  the  Menifee 
Circuit  Court  had  jurisdiction.  We  can  not  believe  that  the  vendee 
should  be  required  to  bring  its  a<*tion  in  Jefferson  county  or  some 
county  in  which  the  vendors  could  be  served  with  process,  and  if 
it  succeeded  in  having  the  contract  rescinded  then  to  bring  another 
action  in  Menifee  county  to  enforce  its  lien. 

The  plaintiff  failed  to  take  any  testimony  to  sustain  the  allegations 
of  its  petition  as  amended.  The  report  of  the  surveyor  simply 
showed  the  boundaries  of  the  tracts  of  land  sold  by  the  Bullitts  to 
the  plaintiff  and  the  boundaries  claimed  by  the  defendants  (other 
than  the  Bullitts)  within  that  boundary.  It  was  not  evidence  of  the 
character  of  the  claims  of  the  several  defendants  to  their  res})ective 
boundaries.  It  did  not  furnish  evidence  that  their  claims  were 
valid  or  adverse  to  the  Bullitts'  title.  The  depositions  taken  by  the 
defendants  could  not  be  used  against  their  co-defendants,  the  Bul- 
litts. It  follows  from  these  conclusions  that  the  evidence  did  not 
authorize  the  judgment. 

In  the  contract  of  sale  T.  W.  Bullitt  warranted  generally  as  to  40 
per  cent,  of  the  land,  and  Joshua  F.  Bullitt  as  to  60  per  cent,  of  it. 
The  judgment  for  5?2,500  and  interest  was  against  them  jointly  and 
did  not  specify  what  part  each  should  pay.  This  was.an  error.  If  ^ 
upon  a  return  of  the  case  the  court  should  rescind  the  contract  then 
the  court  should  adjudge  that  T.  W.  Bullitt  should  pay  40  per  cent, 
of  the  amount  and  Joshua  F.  Bullitt  60  per  cent,  of  it.  When  from 
any  cause  the  regular  judge  can  notact  and  a  special  judge  is  selectecl 
by  agreement  of  the  parties,  or  elected  to  preside  in  the  case,  then 
such  orders  as  are  made  in  the  case  are  presumed  to  have  been  made 
by  such  judge  unless  the  contrary  appears  in  the  record.  If  such 
special  judge  fails  to  attend  and  try  the  case  an  election  can  be  held 
to  select  another  special  judge  for  the  purpose.  Upon  a  return  of 
this  case  either  may  amend  their  pleadings  or  file  such  additional 
ones  as  the  court  may  deem  necessary  to  complete  the  issues. 

The  case  is  reversed,  with  directions  that  further  proceedings  con- 
form to  this  opinion. 


T^^  K^i^tiicky  IjaW  Reporter. 
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Wilson  v.  Hines,  &c. 
(Filed  May  6,  1896.) 

1.  Lotal  option — Powers  of  contesting  board — An  election  held  ander  the  lo- 
cal option  law  of  Ant^nAt  6,  1892,  hnving  reunited  against  the  bhIc  of  liqnor 
according  to  the  certificate  of  the  cauvasMnK  board,  and  the  conteBtin^^ 
board  having  decided  that  the  act  under  which  the  election  was  held  was 
yoid,  and  conferred  upon  the  board  no  anthoritj  whatever,  and  thereupon 
adjodged  that  the  board  h*id  no  authority  to  compare  the  vote,  this  was  in 
effect  a  judgment  in  favor  of  the  contestants  that  the  result  of  the  election 
was  not  to  prohibit  the  sale  of  liquor,  and  from  that  judgment  the  oontes* 
tees  had  the  right  to  appeal. 

2.  Notice  0/  contest — Amendment — A  contestant  is  not  allowed  to  set  up  by 
way  of  amendment  an  entirely  new  ground  of  contest  in  nddition  to  those^ 
stated   in   his  notice,  but  he  is  not  pr«*oluded  from  amending  and  making 
more  specific  and  definite  any  ground  that  is  embraced  in  the  notice.     In^ 
fact  this  nnay  be  required  to  be  done  under  section   184  of  the  Civil  God». 
which  applies  to  proceedings  of  this  kind  as  well  as  to  regular  actions. 

3.  Powers  of  contesting  /5t;rt/v/— Contesting  boards  are  clothed  with  power 
and  authority  to  consider  and  decide  upon  any  matter  or  thing  that  is  a 
lawful  ground  of  contest  nnless  restricted  by  the  statute  which  prescribes 
their  authority  and  jurisdiction.  But  in  every  case  they  are  to  be  governed 
by  the  rulen  of  evidence  sh  well  as  by  the  law  regulating  their  proceedings, 
and  their  action  it*  subject  to  review  aiid  correction  on  appeal. 

In  this  case  it  was  competent  for  the  board  to  determine  the  validity  of 
the  law  under  which  the  election  wan  held. 

4.  EnrolU'd  bill — The  local  option  act  of  August  6,  1892,  being  properly- 
enrolled  and  signed,  most  be  taken  to  have  been  passed  in  conformity  to  all 
the  requirements  of  the  Constitution  with  reference  to  the  enactment  of 
laws. 

6.  Ftiing  petition  for  election — The  petition  to  the  county  judge  for  an  elec- 
tion under  the  local  option  law  must  be  received  in  court  and  there  made 
a  matter  of  record  by  the  proper  order  entered  on  the  order  book  showing 
that  it  has  been  received  and  filed,  and  the  purpose  of  it,  and  the  order  for 
the  election  should  be  made  at  the  next  regular  term  of  the  court  thereaf- 
ter. The  word  *Modge,"  when  used  with  reference  to  such  matters,  does  not 
mean  simply  to  leave  with  or  in  the  possession  of  the  ofdcer,  but  imports. 
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that  the  iostrament  or  writing  '^lodged**  is  to  be  made  a  matter  of  record 
in  some  way. 

As  the  order  for  the  election  in  this  ease  was  entered  at  a  term  of  the 
coort  bef^inninir  the  next  day  after  the  petition  for  the  election  was  handed 
to  the  jndge  ont  of  coart,  the  election  whs  not  lawfoPy  held. 

E.  W.  Hines  nnd  J.  A.  Mitchell  for  appellant. 

Sims  &  Covington  and  Wright  &  MeElroy  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Landes. 

Thi-*  CHse  is  before  uh  on  appeal  from  the  judgment  of  the  Warren 
Circuit  Court  in  a  ch8"  involving  the  viili<lity  of  un  election  held  in 
the  city  of  Bowling  Green  on  the  l>t  day  of  July,  1893,  under  the 
*'h)cal  option  act"  of  Aujjust  6,  1802  (chapter  89  of  Session  Acts  <»f 
1891-2-3).  The  election  was  on  tlie  proposition  whether  spirituous, 
vinous  or  malt  lii^uors  should  be  '*s<»hl,  b^trtered  or  loaned''  in  the 
said  city,  which  was  submitted  by  the  county  Judge  upon  petition  of 
the  requisite  number  of  voters  in  the  <iitferent  voting  precincts  of  the 
•city,  by  an  order  made  in  the  county  court  on  Monday,  the  24th  day 
of  April,  1893,  it  being  the  first  day  of  the  April  term  of  the  court 
in  that  year,  the  petition  having  l>een  received  by  the  judge  on  the 
day  before.  The  eh  clion  resulted  in  a  mtgority  of  twenty  eight 
against  the  traffic,  which  whs  ascertained  and  certified  as  required 
by  the  statute  by  the  canvassing  board  of  elections  ot  Warren  county. 

Within  the  prescribed  tinie  after  the  final  action  of  the  board  the 
appellees  gave  notice  of  contest,  as  provided  in  the  act,  and  to  this 
proceeding  the  appellants  enter* d  themselves  as  contestees.  The 
case  WHS  prepare<l  and  brought  duly  before  the  board  created  by 
statute  for  deterndning  the  c(mttsted  elections  of  county  officers, 
jurisdiction  being  eoiiferred  on  the  board  in  such  cases  by  the  act. 

Theie  were  sexeral  grounds  of  contest  set  out  in  the  notice,  all  of 
which  were  controverted  by  the  contestees,  either  by  denial  or  by 
demurrer,  but  it  will  Ite  ne(*essury  for  us  to  notice  only  two  of  them. 
Thtse  are,  first,  that  the  law  under  which  the  election  was  held  was 
not  valid,  but  was  unc*onstitutional  and  void;  and,  second,  that  the 
order  for  the  election  was  made  by  the  county  judge,  not  at  the  next 
regular  term  of  the  county  court  after  he  received  the  petition,  but 
on  the  day  the  petition  was  r'.n^^ived  by  him. 

After  the  notic*e  was  given  and  after  the  names  of  the  contestees 
had  been  entered,  and  more  than  ten  days  after  the  final  action  of 
the  contesting  board,  the  contestants  attempted  to  amend  the  first 
ground  of  contest,  above  named  (it  being  the  eighth  ground  stated 
m  the  notice),  by  setting  forth  in  detail  the  reasons  for  the  alleged 
invalidity  of  the  act  under  which  the  election  was  held,  the  object 
being  to  show  that  the  act  of  August  (i,  1892,  was  not  passed  in  the 
manner  prescrihed  in  the  Constitution  so  as  to  be<?ome  a  valid  and 
binding  law,  which  proposed  amendment  was  filed  in  the  clerk's 
office. 

This  was  objecteti  to  by  the  contestees  before  the  contesting  board, 
which,  against  the  objection  of  the  <*ontesteeH,  permitted  the  amend- 
ment t<»  t>e  filed,  on  the  motion  of  the  contestants,  for  the  puriKJse, 
as  was  claimKi,  of  making  that  ground  more  definite. 

Upon  the  trial  the  contesting  board  refused,  in  its  final  action,  to 
pass  on  any  of  the  grounds  of  contest  alleged  except  the  eighth,  as 
amended,  and  upon  that  decided  that  the  act  of  August  6,  1892,  was 
^'unconstitutional  and  void,"  and  that  it  conferred  upon  the  board 
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**no  authority  for  any  purposes  whatever,"  and  thereupon  adjudged 
that  the  board  had  *'no  authority  to  compare  the  vote  or  to  certify  a 
majority  of  the  vote  either  way."  The  conlesteea  pnjseeuted  an 
appeal  from  this  action  of  the  board  to  the  circuit  court. 

When  the  case  came  up  for  trial  on  the  appeal,  the  appellees 
moved  the  court  to  dismiss  the  appeal  on  the  ground  that  the  action 
of  the  contesting  board  was  no  Judgment  that  could  be  appealed 
from.  The  court  Overruled  the  motion  to  diflmiss,  and  this  is  com- 
plained of  as  error  by  counsel  for  the  appellees,  whose  contention  is 
that  the  remedy  of  the  appellants  was  not  by  appeal  but  by  mnnda- 
mus  to  compel  the  contestmg  board  to  proceed  to  try  the  case  and  to 
deinde  the  ctintest  one  way  or  the  other.  It  is  manifest  that  the 
ruling  of  the  court  in  this  regard  whs  riirht.  The  action  of  the  ccm- 
testiuk?  board  was  in  effect  a  judgmenl  in  fnvor  of  tlie  ccmtestants, 
that  the  result  of  the  election  wa^  not  to  prohibit  the  traffic  in  liquors 
in  the  city  of  Bowlirij;  Green,  mikI  of  that  judi^niLMit  the  con l«s lees 
had  the  ri^ht  to  complain  and  to  hrtve  corrected  and  reversed  by 
^pneil  if  erroneous. 

With  reference  to  that  judgment,  however,  counsel  for  appellants 
insist  that  the  contestiujr  hoard  had  no  jurisdiction  in  this  contest  of 
the  question  as  to  the  invalidity'  of  the  act  of  August  G,  185^2,  on  the 
grounds  alleged  in  the  amendment  which  the  contesting  lioard  per- 
mitted to  he  filed,  or  in  the  eighth  ground  of  contest  as  amended; 
first,  because  the  b()anl  had  no  lawful  authority  to  permit  the 
grounds  of  contest  stated  in  the  noti(*e  to  l)e  amended;  and,  second, 
t)ecau8e  the  board  had  no  right  to  decide  upon  the  question  of  the 
invalidity  of  the  act,  even  if  it  was  proper  to  permit  the  grounds  of 
contest  to  l)e  amended. 

The  first  objection  cannot  be  sustained.  The  law  regulating  such 
contests  (Kentucky  Statutes,  section  1535),  requires  that  the  notice 
shall  state  the  trrounds  of  the  contest  and  provides  that  **none  other 
shall  afterward  be  heard  as  coming  from  such  party."  Under  this 
statute  a  contestant  is  not  allowed  to  set  up,  by  way  of  amendment, 
an  entirely  new  ground  of  conte-»t,  in  addition  to  those  stated  in  his 
notice,  but  he  is  not  thereby  precluded  from  amending  and  making 
more  specific  and  definite  any  ground  that  is  embraced  in  the  notice. 
This  may  be  allowed,  and  in  tact  may  be  required  to  be  done  under 
the  Civil  Code  (section  184),  which  applies  to  proceedings  of  this 
kind  as  well  as  to  regular  actions,  and  under  which  it  was  proper  for 
the  board  and  the  lower  court  to  permit  the  contestants  to  amend, 
as  was  done,  in  such  a  manner  as  to  make  definite  the  charge  that 
the  act  under  which  the  election  was  held  was  not  in  force  and  the 
reasons  for  it.  That  did  not  in  this  case  make  a  new  or  additional 
ground  of  c*ontest,  but  simply  made  more  definite  and  certain  one  of 
the  grounds  of  content  stated  in  the  notice. 

The  second  ob|ection  is  equally  untenable.  In  support  of  it  coun- 
sel refer  to  the  cases  of  Leeman  v.  Hinton,  1  Duvali,  40,  and  Com- 
monwealth v.  Jones,  10  Bush,  789,  as  showing  that  the  contesting 
board  was  restricted  in  the  performance  of  its  functions  under  the 
statute.  But  on  examining  these  cases  it  will  be  found  that  it  is 
held  that  the  boards  are  restricted  as  to  the  methods  by  which,  or 
the  evidence  upon  which,  they  may  decide  questions  before  theiin 
rather  than  as  to  t-he  questions  which  they  are  allowed  to  decide. 
And  we  hold  that  under  the  law  they  are  clothed  with  power  and 
authority  to  consider  and  decide  upon  any  matter  or  thing  that  is 
a  lawful  ground  of  contest,  unless  restrictecl  by  the  statute  which 
prescribes  their  authority  and  jurisdiction.  But  in  every  case  they 
are  to  be  governed  by  the  rules  of  eviden(?e  as  well  as  by  the  law  reg- 
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ulating  their  pnujeeHinwr*',  and  their  action  is  suhje<'t  to  review  anff 
correction  on  appeal,  which  the  statute  allows. 

But  the  lower  court,  in  an  einhorate  opinion  and  by  its  judjfment^ 
held  that  the  act  of  August  0,  1892,  was  not  passed  in  pursuance  of 
the  method  of  enactment  prescribed  by  the  Constitution,  and  that 
it  was  on  that  Hccount  invalid,  and  was,  in  fact,  not  a  law.  The  same 
question  has  been  before  this  court  in  several  cases,  recently  decided, 
in  which  it  was  held  that  the  act  in  question  must  be  taken  to  have 
been  pas-»ed  in  conformity  to  all  the  requirements  of  the  (-onstitution 
with  reference  to  the  enactment  of  laws.  (Lafferty  v.  Hutfman,  18 
Ky.  Law  Rep.,  17;  Commonwealth  v.  Shelton,  18  76.,  30;  Common- 
wealth V.  Hardin  County  Court,  18  lb,,  113.) 

We  adhere  to  the  opinion  in  each  of  the-se  cases,  and  now  hold 
that  so  much  ofthe  judtrment  of  the  lower  court  in  this  case  as  holds 
that  the  said  act  was  passed  in  pursualice  of  the  constitutional  re- 
quirements, and  was,  therefore,  invalid,  is  errone<jU8.  But  the  lower 
court  adjudged  that  the  action  of  the  county  judge  in  ordering  the- 
election  at  the  time  the  order  was  made  was  unauthorized,  and  that 
the  said  order  was  void.  In  this  we  concur.  The  first  section  of  the 
act  made  it  the  duty  of  the  county  judge,  at  the  next  regular  term  of 
the  county  court  **.v/"ter  receiving  the  petition"  of  the  requisite  num- 
ber of  voters  of  each  precinct  of  the  territory  to  be  affected,  **to  make 
an  order  on  his  order  book  directing  an  election  to  be  held  in  the  said 
county,  city,  town,  district  or  precinct,  as  the  case  may  be,'*  on  some 
day  **not  earlier  than  sixty  days  ofter  said  appication  is  lodged  with 
the  judge  of  said  court, ''^ 

We  have  seen  that  the  petition  was  handed  to  the  copnty  judge  on 
Sunday,  the  day  before  the  first  day  of  the  April  term  of  the  county 
court  in  1893,  and  that  the  order  directing  the  electif»n  to  be  held 
was  made  on  the  first  day  of  that  term  of  the  court.  These  require- 
ments are  similar  to  those  contained  in  section  4-1 64  of  Kentucky 
Statutes  with  reference  to  holding  elections  f<jr  graded  schools  under 
the  common-school  laws  of  th©  Commonwealth.  That  section  re- 
quires an  election  to  be  ordered  by  the  county  judee  at  the  **next 
regular  term  of  his  court  after  he  receives  said  petition"  of  a  certain 
number  of  legal  voters  who  are  taxpnyers,  the  election  not  to  be- 
**earlier  than  forty  days  from  the  date  c)f  the  order." 

That  section  has  been  construed  to  require  the  county  judge  to 
make  the  **receiving"  of  the  petition  a  mntter  of  record  in  his  court 
at  one  terra,  and  to  order  the  election  at  the  **next  rejrular  term" 
thereafter.  We  think  the  same  construction  should  be  given  to 
the  first  section  of  the  act  of  August  «,  1892. 

Counsel  contend  that  the  use  of  the  word  "lodged"  in  the  latter 
act  requires  a  different  construction  of  it  from  that  given-  to  section 
44G4  of  Kentucky  Statutes  in  Doores  v.  Varnon,  94  Ky.,  507,  and  in 
Webb  V.  Smith.  17  Ky.  Law  Rep.,  1308,  but  in  this  view  we 
do  not  concur.  We  do  not  understand  the  w<ird  *'lodge"  when  used 
with  reference  to  such  matters  to  mean  simply  to  leave  with  or  in  the 
possession  of  the  otficers.  In  our  opinion  it  imports  that  the  instru- 
ment or  wriling  '^lodged"  is  to  lie  made  a  matter  of  record  in  some 
way,  and  in  this  case  is  not  to  be  construed  difi'erently  (rom  the 
word  **received"  ms  used  in  this  act  and  in  the  section  of  the  Ken- 
tucky Statutes  referred  to;  and  in  our  opinion  it  was  intended  that 
the  petition  should  be  "received"  in  court  and  there  made  a  matter 
of  record  by  the  proper  order  entered  on  the  order  book  showing 
that  it  h«s  been  received  and  filed,  dnd  the  purpose  of  it,  and  that 
the  order  for  the  election  should  be  made  at  the  next  regular  ternk 
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of  the  court  thereafter.  It  follows  that  in  this  ituse  the  order  for  the 
•election  was  not  made  at  the  proper  time,  and  the  election  was  not 
lawfully  held. 

For  the  reasons  given  the  Jud{2:ment  of  the  lower  court  is  af- 
firmed. 

The  court  delivered  the  followin)?  response  to  a  petition  for  rehear- 
ing Oct.  Ist,  1896: 

Counsel  for  the  appellants,  in  their  petition  for  a  rehearinif,  ably 
4irgue  that  the  i-ourt  errwd  in  the  construction  put  upon  the  rtrst  sec- 
tion of  the  act  of  Aut^ust  6,  1892,  on  wtiich  the  Judgment  of  the  court 
below  WHS  affirmed,  and  endeavor  to  dislingui.->h  this  case  from 
Doores  v.  Varnon  and  Webb  v.  Smith. 

In  the  c<mclusion  of  their  i)etition  they  say  that  the  rule  laid  down 
*'for  the  first  time  in  this  case"  is  **a  rule  in  direct  conflict,  not  only 
with  the  plain  lariguage  of  the  statute,  but  in  conflict  with  the  rul- 
ing of  the  court  just  one  month  before  in  the  case  of  Commonwealth 
v.  Shelton,  ante^  30,"  but  after  carefully  reviev\Mng  the  opinion 
in  the  light  of  the  argument  of  the  petition  of  the  learned  counsel 
and  the  authorities  quote<l  by  them,  wt*  see  no  reason  why  the  rule 
laid  down  in  the  opinion,  and  which  is  so  vigorously  attacked  by 
<'ounsel,  should  be  changed. 

Section  4464  of  the  Kentucky  Statutes,  providing  for  holding  elec- 
tions in  the  graded  conunon  school  distrfcis  under  the  common 
school  laws,  and  section  1  of  the  act  of  August  G,  1892,  providing  for 
holding  local  elections  with  reference  to  the  traffic  in  ardent  spirits, 
both  require  the  county  judge  to  make  an  order  for  the  election  **at 
the  next  regular  term*''  of  his  court  after  the  petition  is  received  by 
him,  askint;  that  the  election  be  held.  Both  sections  provide  that 
the  application  for  the  election  shall  be  made  to  the  county  judge, 
who  is  required  to  deal  with  it  and  act  upon  it,  as  the  Judge  of  the 
<?ounty  court,  which,  in  the  opinion  of  this  court,  means  dealing 
with  anci  acting  upon  it  in  open  court,  and  not  elsewhere.  This  is 
the  rule  laid  down  in  Doores  v.  Varnon  and  in  VVet)b  v.  Smith,  and 
which  was  followed  in  the  opinion  in  this  case. 

The  former  section,  prescribing  the  duty  of  the  judge  to  make  the 
^rder  ''at  the  next  ret^ular  term"  of  his  court,  uses  the  words  **after 
he  receives  said  petition,"  and  the  latter  section  uses  the  words 
'*'after  receiving  said  petition."  B?>th  expressions  have  the  stime 
meaning,  an<l,  as  construe^l  by  this  court,  the  **receiving"  of  the  pe- 
tition must  be  an  act  of  record  in  the  court.  The  former  section  au- 
thorizes the  court— i\\2ki  is,  **the  said  Judge  in  said  order^^ — to  fix  the 
•day  for  the  election  not  earlier  than  forty  days  *'from  the  date  of 
said  order."  The  latter  section  recjulres  the  day  for  the  election  to 
be  named  in  the  petition,  **not  earlier  than  sixty  days  after  said  peti- 
tion is  lodged  with  the  judge  of  said  court." 

The  court  adheres  to  the  meaning  of  the  word  **lodged"  that  is 
given  in  the  opinion.  It  was  manifestly  intended  by  the  Legislature 
to  refer  to  the  act  of  **receiving"  the  petition,  or  of  making  the  appli- 
-cation  by  petition  for  the  holding  of  the  election  as  the  starting  point 
from  which  to  compute  the  time  within  which  the  election  might  be 
held. 

Counsel  are  mistaken  in  supposing  that  the  case  of  the  Common- 
wealth v.  Shelton,  ante^  30,  was  overlooked  by  the  court  in  deciding 
this  case.  It  was  not  only  not  overlooked  but  was  referred  to  in  ex- 
amining the  question,  but  it  was  not  referred  to  in  the  opinion  because 
the  question  there  decided  was  entirely  different  from  the  (juestion 
10  this  ease.    The  question  there  decided  was  as  to  the  proper  mode 


238  FEHLER    V.    GOSNELL. 

of  coinputinfiT  the  time  within  which  to  hold  the  election  or  the  act 
from  which  the  computation  was  to  be  made.  So  far  as  it  appears 
from  the  opinion  in  that  (*M8e  the  question  as  to  whether  the  election 
was  ordered  at  the  proper  time  was  not  raised  in  that  case;  and  so 
the  rule  followed  here  is  nt)t  in  conflict  with  the  ruling  there,  a» 
counsel  seem  to  think. 

Not  doubting  that  we  have  correctly  construed  the  section  of  the 
statute  under  which  the  election  was  ordered  and  held  in  this  case^ 
the  petition  is  overruled. 


Fehler  v.  Gosnell. 

Dickson  v.  Glkaaon. 

(Filed  J/a.v26,  1896.) 

1.  Appellate  jurisdiction — An  appeal  lien  from  a  jodgment  in  rem  to  enforce- 
a  street  assessment  lien  without  regard  to  the  amount  for  which  the  lien  i» 
adjudged. 

2.  Publication  and  pass'ige  of  ordinance — Assessments  for  street  improve fuents — 
Under  the  charter   for  cities  of  the  first  olasi*,  which  provides  that  no  ordi- 
nance  for  the  original  improvement  of  a  street  shall  pass  both  board:*  of  the 
general   council  at  tiie  same  meeting,  and   that  at.  leaftt   two  we«^ks    f>bHll 
elapse  between  the  passage  of  any  such  ordinance   from   one  board  to  the 
other,  it  is  not  necessary  that  there  should  be  fourteen  full  days  between  th» 
days  of  the  passage  of  the  ordinance   by  the   respective  boardp,  but  the  day 
on  which  the  ordinance  whs  first  passed  riiHy  be  counted  as  one  of  the  days, 
as  the  time  reqnired  is  between   the   passage   by  one   board  and  the  pansage- 
by  the  other,  and  not  between  the  two  days  of  pHPssge;  therefore,  where  an 
ordinance  \a  passed  by  one  board  on  Thursday  and  by  the  other  on  Thursday 
two  weeks  thereafter  it  is  valid. 

3.  Pleading  and  practice — Even  if  the  petition  was  defective  in  failing  to 
allege  that  the  notice  required  to  be  published  by  the  board  of  public  works 
informed  the  public  of  ihe  facts  required  by  the  statute,  the  defendnnt  wna 
not  prejndic(-d  by  the  action  of  the  court  in  overruling  a  d&ninrrer  to  the 
petition,  ns  he  pleaded  over  and  filed  with  his  answer  a  copy  r>f  the  notice 
actiiHlly  given  and  averred  failure  in  the  notice  to  comply  with  the  provis- 
ions of  the  statntes. 

4.  i^treet  improvements — After  the  contract  has  been  let  and  the  work  per- 
fornud  it  is  too  late  to  object  thnt  the  notice  given  by  the  board  of  publio 
works  did  not  inform  the  public  of  the  general  nature  of  the  work,  and  did 
not  state  the  nature  and  extent  of  the  bond  or  security  required. 

h.  Some — The  apportionment  warrants  are  not  the  ba!«iK  of  ttnch  an  action,, 
and  mistakes  therein  will  not  prevent  a  recovery  by  plaintiff. 

6.  Same —  Void  ordinance-  -A  provision  in  an  ordinance  ft»r  tlie  original  con- 
struction of  a  street  requiring  the  ciuitrautor  to  keep  the  struet  in  good  re- 
pair for  the  period  of  five  years  hns  the  effect  to  require  the  lot  owners  Xo 
pay  the  cost  of  repairs  for  that  period  in  addition  to  the  cost  of  construe- 
tion,  and,  is,  therefore,  in  violation  of  the  requirement  of  the  statute  that 
the  cost  of  reconstruction  or  repair  is  to  be  provided  out  of  the  taxes  upon 
the  city  at  large;  but  such  a  provision  does  not  render  the  whole  ordinance^ 
void,  the  contractor  being  still  entitled  to  recover  of  the  lot  o«vner  except  ta 
the  extent  the  assessment  has^  been  inoreai^ed  on  that  account,  and  he  can 
recover  of  the  city  such  portion  of  the  contract  price  as  was  for  repairs  to- 
the  street. 

7.  Validity  of  contract — Signature  by  the  mayor  -As  the  seal  of  the  city  waa 
affixed  to  the  contract,  and  the  mayor  of  the  city,  who  was  the  proper  person 
to  sign  the  name  of   the  city  of  Louisville,  signed  his  own  name  as  mayor, 
this  was  a  snfflcient  execution  of  the  contract  by  the  city,  although  the  oou-^ 
tract  recites  that  the  name  of  the  city  of  Louisville  *Ss  hereto  subscribed." 
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John  Hoberte  and  John  Barrett  for  appellants. 

Lane  &  Burnett  for  appellees. 

Appeal  from  JeflRBrson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judxe  DuBelle.. 

These  cases  have  been  heard  toirether,  and  are  appeals  from  Judg- 
ments enforcing?  liens  for  the  improvement  of  a  part  of  Oak  street,, 
in  Louisville,  by  original  const  ruction  of  the  carriage-way. 

The  case  of  Dickson  v.  Gleason  presents  a  question  of  Jurisdiction 
not  presented  in  the  other  case,  which  may  1m»  first  disposed  of.  It 
was  a  suit  upon  apportionment  warrants  for  street  improvements^ 
and  the  amount  adjudged  in  the(*ourt  below,  as  a  lien  upon  the  prop- 
erty of  any  one  of  the  defendants,  was  less  than  $100,  though  the 
agi^resate  amount  of  the  Judirments  is  more  than  that  sum. 

It  has  been  settled  in  this  State  that  separate  Judgments  (*an  not  be 
adde<l  together,  in  order  to  give  Jurisdiction  by  the  amount  involved. 
"The  legal  questions  involved  may  be  identical,  but  the  Judgments 
are  entirely  distinct.*'  (Zabel  v.  Harris,  82  Ky.,  476;  Oswald  v. 
Morris,  92  Ky.,  52).  But  the  question  remains  whether  this  court 
has  Jurisdiction  of  the  appeal  in  this  case,  irrespective  of  the  amount 
of  the  Judgment. 

Section  950,  Kentucky  Statutes,  provides:  **No  appeal  shall  be 
taken  to  the  Court  <»f  Appeals  from  a  Judgment  for  the  recovery  of 
money  or  personal  property,  if  the  value  in  controversy  he  less  than 
one  hundred  dollars,  exclusive  of  inter^t  and  costs,  nor  to  reverse  a 
Judgment  )2:ranting  a  diverce.  *  *  *  In  all  other  civil  cases  the 
Court  of  Appeals  shall  have  appellate  Jurisdiction  over  the  final 
orders  and  Judgments  of  all  couns." 

In  common  acceptation  the  words  'Judgment  for  the  recovery  of 
money  or  personal  property"  imply  a  per<*onal  judgment.  In  this 
procedure  no  uen^mal  judement  was  sought  or  obtained.  The  pro- 
ceeding was  in  rem  against  the  property,  and  provides  for  a  sale  of 
the  land.  There  seems  little  difference  between  the  judi>ment  in 
this  case  for  the  sale  of  land  under  a  proceeding  in  rem  to  satisfy  the 
lien  upon  it,  and  a  Judgment  for  the  recovery  of  land,  which  it  is 
concealed  may  be  brought  to  this  court  by  appeal,  irrespective  of  the 
value  of  the  land.    (Smith  v.  Moberly,  15  B.  M.,  72.) 

In  our  opinion  a  Judgment  in  rem  to  enforce  a  street  assessment 
lien  may  b«f  appealed  without  rei^rard  to  the  amount  of  money  for 
which  the  lien  is  adjudged.  The  next  question  for  decision  is 
whether  the  ordinances  providing  for  the  improvements  were  so 
passed  as  to  be  valid. 

By  section  2834,  Kentucky  Statutes  (a  section  of  the  act  for  the 
jrovernment  of  cities  of  the  first  class),  it  is  provided  that  *  *  * 
"no  «)rdinance  for  any  ori}j:iMal  improvement  mentioned  in  this  act 
shall  pass  both  boards  of  the  jreneral  council  at  the  same  meeting, 
and  ai  least  two  weeks  shall  ela^  se  between  the  passage  of  any  such 
ordinance  from  one  board  to  the  other." 

Ill  the  case  of  Fehler  v.  Gosnell,  the  ordinance  providing  for  the 
improvement  passe<l  the  lower  lioard  on  April  5th,  and  the  upper 
board  on  April  19,  1894;  and  the  appellants  contend  that  two  weeks 
did  not  "elapse"  between  the  votes  of  the  two  boards,  within  the 
meaning  of  the  statute.  It  is  earnestly  contended  by  counsel  for  ap- 
pellants— and  much  authority  from  other  States  is  cited  in  support 
of  their  tM)3iti(m — that  the  iiitent  of  the  statute  was  to  provide  for 
fourteen  full  days  between  the  days  of  the  passage  of  the  ordinance 
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by  the  respective  boards;  but  this  contention  does  not  seem  to  us  to 
be  supported  either  by  the  ordinarily  accepted  use  of  the  laneruag:e 
or  by  the  statutory  rule  of  construction  of  this  State.  In  ordinary 
language  a  provision  that  two  weeks  must  elapse  between  two  acts 
would  be  considered  as  fulfilled  by  the  Iftrst  act  occurrinjr  Thursday, 
and  the  second  act  occurring:  Thursday  two  weeks  thereafter. 

Moreover,  section  453,  Kentucky  Statutes,  provides  that  '*if  a  stat- 
ute requires  a  notice  to  be  given,  or  any  other  act  to  be  done  a  certain 
time  before  any  motion  or  proceeding,  there  must  be  that  time,  ex- 
clusive of  the  day  for  such  motion  or  proceeding;  but  the  day  on 
which  such  notice  is  given  or  such  act  is  done  may  be  counted  as  one 
day  and  part  of  the  time.'' 

It  is  to  be  observed  that  the  time  required  by  section  2834  of  the 
statutes  is  between  the  passage  by  one  board  and  the  passage  by  the 
other,  and  is  not  between  the  rfa.yon  which  it  is  passed  by  one  board 
and  the  day  on  which  it  is  passed  by  the  other. 

Without  undertaking  to  answer  in  detail  the  ingenious  argument 
of  counsel  for  appellant,  it  is  sufficient  to  say  that,  in  our  opin- 
ion, the  statute  requires  only  that  the  passage  by  the  first  hoard  shall 
be  fourteen  days  before  the  passage  by  the  other  hoard;  and  that,  in 
this  case,  that  provision  has  been  complied  with.  (Woods  v.  Patrick, 
Hardin,  457;  Pollard  v.  Yoder,  2  A.  K.  Marshall,  264;  Ogden  v. 
Bed  man,  8  A.  K.  Marshall,  2^;  Sanders  v.  Norton,  4  Monroe,  464; 
Wood  V.  Commonwealth,  11  Bush,  220;  and  Mooar  v.  Bank  of  Cov- 
ington, 80  Ky.,  305.)  Nor  can  we  concede  much  force  to  the  conten- 
tion that  sect  Ion  453  of  the  statutes,  being:  a  general  law  of  construction, 
must  yield  to  the  peculiar  language  employed  in  the  act  for  the  gov- 
ernment of  cities  of  the  first  class.  The  latter  act  is  also  a  general 
law,  and  must  be  so  under  the  Constitution. 

The  next  objection  to  the  judgments  in  these  cases  is  based  upon 
section  67  of  the  act  for  the  government  of  cities  of  the  first  class) 
Kentucky  Statutes,  section  2829J,  which  provides  that  whenever  the 
board  of  public  works  shall  order  any  work  to  he  done,  to  be  per- 
formed by  independent  contract,  there  shall  he  prepared  and  placed 
on  file  in  said  office  complete*  drawings  and  specifications  of  said 
work.  *'Thereup<»n  said  board  shall  cause  a  notice  to  be  published 
in  one  daily  or  weekly  newspaper,  of  general  circulation,  published 
in  said  city,  once  in  each  w^eek  for  tuo  weeks,  informing  the  fiuhlic 
of  the  general  nature  of  the  work,  of  the  fact  that  the  drawinjrs  and 
specifications  are  on  file  in  said  office  and  of  the  nature  and  extent 
of  the  bond  or  security  required,  and  calling  for  sealed  proposals  for 
said  work  by  a  day  not  earlier  than  ten  days  after  the  first  of  said 
publications." 

AppellHUts  claim  that  the  demurrer  to  the  petition  should  have 
l)een  sustained,  because  it  did  not  allege  that  the  notice  informed  the 
public  of  the  general  nature  of  the  work  or  of  the  fact  that  the  draw- 
ings, etc.,  were  on  file  in  the  office  of  the  board  or  trave  information 
of  the  nature  or  extent  of  the  bond  or  security  required. 

The  averment  of  the  petition  is  as  follows: 

'*And  the  plaintiffs  say  that  the  said  board  of  public  works  caused 
to  be  printed  and  published,  on  the  oth  and  18th  «la.vs  of  April,  1894, 
in  and  by  the  said  Evening  Post  and  Louisville  Anzeiger,  advertise- 
ments; that,  up  to  12  m.  on  the  18th  day  of  April,  1894,  bids,  offers 
and  propo'^als  would  be  received  by  said  board  of  public  works  from 
persons  offering,  proposing  and  bidding  to  furnish  all  necessary  labor 
and  material  therefor  and  to  construct  and  complete  the  improve- 
ment of  the  carriage-way  of  Oak  street,  30  feet  in  width,  from  the 
-west  line  of  loth  street  to  the  center  line  of  16th  street  with  the  ma- 
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terial  and  in  the  manner  as  pret^ribed  by  it  and  as  provided  for  in 
the  ordinance  hereinbefore  referred  to  as  approved  March  1, 1894." 

After  the  demurrer  was  overruled,  the  defendants  in  each  case 
pleaded  over  and  filed  with  their  answers  copies  of  the  notice  which 
was  actually  Riven,  and  averred  failure  in  said  notices  to  comply 
with  the  provisions  of  the  statute.  The  questions  desired  to  be  raised 
by  the  demurrer,  therefore,  were  raised  upon  the  actual  facts  of  the 
notices,  and  we  can  not  see  that  the  action  of  the  court  in  overruling 
the  demurrers  was  error  to  the  prejudice  of  the  substantial  rights  of 
the  appellants. 

As  each  defendant  filed  an  answer  to  the  petition  **it  nmst  be  re- 
garded as  a  waiver  or  virtual  withdrawal  of  the  demurrer,  and 
leaves  him  in  the  same  condition  he  would  have  been  had  the  de- 
murrer never  been  tiled."  (Patrick  v.  Conrad,  3  Marshall,  613;  Cur- 
ran  v.  Osborn,  JO  B.  Mon.,  166.) 

The  objections  to  the  sufl9ciency  of  the  notices  given  by  the  board 
of  public  works  are: 

First.  That  the  notice  does  not  inform  the  pul)licofthe  general 
nature  of  the  work,  but  refers  to  the  general  ordinance  regulating 
the  improvement  of  streets. 

Second.  That  it  does  not  state  the  nature  and  extent  of  the  bond 
or  security  required,  but  merely  states  that  bond  with  approved 
security  will  be  required. 

These  objections  would  have  more  force  in  a  proceed! njr  by  way  of 
injunction  to  prevent  actitm  under  this  ordinance.  After  the  con- 
tract has  been  let  an<i  the  work  performed,  we  think  it  too  late  to 
rely  upon  these  objections.    (Section  2834,  Kentucky  Statutes.) 

It  is  further  objected  that  the  apportionment  warrants  purport  to 
have  been  ordered  by  the  general  council  and  are  signed  **J.  Henry 
Hoertz,  Cleik  B.  of  P.  W."  This  objection  appears  to  us  to  lie 
founded  upon  an  erroneous  theory  that  the  apportionment  warrants 
are  the  necessary  basis  for  the  action.  If  the  warrants  had  been  for 
other  and  erroneous  amounts,  the  facts  set  out  in  the  petition  would 
justify  a  recovery  by  the  plaintiff,  provided  the  ordinance  was  in 
other  n^pects  valid. 

We  do  not  further  consider  these  objections  at  this  time  because 
the  remaining  contention  of  appellants  is,  in  our  judgment,  decisive 
of  the  case. 

The  ordinances  for  the  improvement  of  the  carriage-way  of  Oak 
street,  one  approved  March  1,  1894,  and  the  other  May  15,  1894,  pro- 
vide that  the  carriage-way  of  Oak  street  between  the  points  stated 
shall  be  improved  "as  designated  in  the  ordinance  concerning  the 
improvement  of  streels  with  vitrified  brick  or  block  pavement,*' 
approved  on  the  6th  day  of  February,  18<J4.  By  the  14th  section  of 
that  ordinance  it  was  provide^!: 

"The  contractor  shall  guarantee  the  faithful  performance  of  his 
contract  ac(*ording  to  this  ordinance,  and  the  pavement  therein  spec- 
ified and  the  materials  composing  the  same  shall  be  kept  in  Kood 
repair  for  the  period  of  five  i^ears  (rom  the  completion  of  the  work 
and  its  acceptance  by  the  board  of  public  works;  and,  to  protect  the 
city  as  to  the  character  of  said  work  and  material  and  such  repairs 
as  may  be  needed,  the  board  of  public  works  to  be  the  judge,  the 
contractor  shall  deposit  bonds  of  the  city  of  Louisville  or  of  the 
United  States,  amounting  to  ten  per  cent,  of  the  origiuHl  contract 
price  of  the  entire  work,  with  the  city  treasurer,  who  shall  hold  the 
same,  principal  and  interest,  to  be  applied,  so  far  as  need  be,  in  the 
necessary  re|)airs  of  said  work;  ana,  at  the  end  (»f  said  five  years, 
the  unexpended  balance,  if  any,  to  be  subject  to  the  order  of  said 
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contractor.  Should  the  txMrd  of  public  wurks  be  of  opinion  that 
any  repairs  are  needed  on  the  work  during  the  contract  period,  they 
may  give  the  contractor  notice  in  writing  of  such  necessity,  and  he 
Hhall  commence  making  the  same  within  three  days  after  such  notice 
and  prosecute  the  same  with  all  due  diligence  to  completion.  Should 
he  fail  to  begin  said  work  within  three  days,  this  board  may  have 
said  lepairs  made  and  charge  same  to  said  contractor;  and  to  pay 
this  expense  of  such  repairs  may  sell  for  caah  as  many  of  the  bonds 
herein  mentioned  as  may  t>e  necessary  to  pay  for  same.  Said  sale 
to  t>e  made  at  public  auction  at  such  time  and  place  as  the  k»oard 
may  order,  notice  of  said  sale  lieing  given  by  one  insertion  in  the 
pai>er8  doing  the  city  printing  and  advertising." 

Under  sections  28d<S-4,  Kentucky  Statutes,  it  is  only  when  the 
improvement  of  a  public  way  is  by  original  construction  that  the 
improvement  is  to  be  made  at  the  exclusive  costof  Ihe  owners  of 
lots  in  each  fourth  of  a  square  abutting  upon  said  Improvement. 
When  the  impnivement  is  i»y  reconstruction  or  repair,  the  cost  of  it 
is  ti»  be  provided  out  of  the  taxes  upon  the  city  at  large,  special 
levic-s  being  provided  for  these  purposes;  and  the  contention  of  ap- 
pellsnts  is,  that  the  ordinance  above  quoted,  and  the  contract  made 
in  coinpliaiice  therewith,  provide  for  keeping  the  improvement  in 
repsir  for  the  space  of  five  years,  and  thereby  charge  the  property- 
holder  Willi  the  cost  of  repairs  to  the  street  for  that  period,  in  addi- 
tion to  the  cost  of  the  original  construction. 

The  cases  in  this  State  are: 

First.  The  City  of  Louisville  v.  Henderson,  5  Bush,  52<l,  in  which 
case  the  stipulation  whs  that  the  contractor  whs  required  to  keep  his 
Work  in  repair  for  six  months  alter  its  reception  by  the  general  coun- 
cil; and  the  case  was  de<-ided  upon  the  theory  thst  the  thing  stipu- 
lated WHS  that  •*the  Work — his  work — on  the  street  he  y\\\\  keep  in 
repair— not  all  injuries  to  the  >treet  which  may  result  fnnu  other 
causes  than  defects  in  his  work.*' 

Second.  The  City  of  Covinjston  v.  Dres-^man,  0  Bush,  214.  In  that 
case  the  covenant  was  to  keep  the  work  in  lopuir.  Referring  to  the 
Henderson  ea'<e  theeourt  saio: 

^^This  court  held  that  a  similar  contract  to  keep  in  repair  for  six 
months,  act-oiding  to  the  eviden<'e  in  that  case,  meant  simply  a 
Kuaianty  that  the  work  was  well  df»ne,  as  if  so  it  would  need  no 
repair  in  that  time.  It  is  certainly  not  m  felicitous  wsy  of  expressing 
the  guaranty  for  sound,  good  work,  yet  that  may  be  what  it  ineHns; 
at  lenst  it  would  be  so  presumptively  held  on  demurrer,  when,  if 
such  is  not  the  case,  this  may  be  put  in  Issue  nnd  elucidated  l»y  the 
evicUnre;  and, on  the  contrary,  if  it  should  appear  that  this  imposes 
an  additional  burden  on  the  property  holders,  and  is  not  a  mere 
^ruaranly  by  the  cnntract<»r  that  he  will  pert<irni  his  work,  iheji/ 
i*/iftuf(f,  *o  that  exteffty  be  released;  for  it  is  thedutvof  tJie  city  to 
keep  snch  stneis  in  repair  and  not  impose  this  on  tlie  property 
liolde  s." 

In  the  second  case  referred  to  it  may  well  be  considered  that  a 
provision  in  the  contract  that  the  contracNir  shouUl  keep  his  work  in 
repair*  for  a  lintited  period  of  time  of  six  months  or  a  year  was 
meiely  an  unfortunate  mode  of  expressing  the  guaranty  that  the 
work  wj  s  well  and  properly  done  at  Ihe  lime  it  whs  re(*eived  by  the 
city;  as  if  well  done  it  would  need  no  repairs  durint;  the  time  speci- 
fied; and  the  provision  beintr  specifically  limited  to  the  contractor's 
work,  it  may  well  be  considered  as  not  applyinir  or  intended  to  apply 
to  any  repairs  which  might  be  necessary  from  other  causes  than 
deflects  In  the  contractor's  work. 
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But  in  the  case  of  Gosnell,  Ajc.  v.  City  of  Louisville,  14  Ky.  Law 
Rep.,  719,  the  Superior  Court  held  that  '*The  requirement  in  an 
ordinance,  contracting  for  the  improvement  of  a  street,  that  ^the 
pavement  and  material  composing  the  same  shall  be  kept  in  good 
repair  for  the  period  of  five  years  from  the  completion  or  the  work 
and  its  acceptance  by  the  general  council,'  does  not  bind  the  con- 
tractor to  do  more  than  remedy  the  defects  in  his  work  as  they  may 
appear  or  develop,  and  in  no  way  compels  him  to  keep  the  street  in 
repair;  and,  hh  he  cannot  be  presumedf  to  add  that  expense  to  the 
estimate,  the  abutting  property  owner,  in  paying  his  asse«ment  for 
street  building,  pays  nothing,  either  directly  or  indirectly,  for  re- 
pairs. 

^*£ven  if  the  provision  quoted  binds  the  abutting  property  owner 
to  contribute  to  keep  up  the  repairs  on  the  street  for  five  years,  yet, 
as  it  is  not  so  interwoven  with  the  other  provisions  of  the  ordinance 
as  to  vitiate  the  whole,  the  contractor  is  still  entitleil  to  recover  ex- 
cept to  the  extent  the  defendant's  assessment  has  been  increased  on 
that  account.  And  as  there  is  nothing  In  the  petition  to  show  that 
there  has  l)een  any  increase  in  defendant's  assessment  on  that  account, 
the  demurrer  to  the  petition  was  properlv  overruled." 

In  these  conclusions  of  the  Superior  Court  we  are  unable  to  con- 
cur except  the  conclusion  that  the  contract  to  keep  up  the  repairs  is 
not  so  interwoven  with  the  other  provisions  of  the  ordinance  as  to 
vitiate  the  whole. 

In  this  case  the  contractor  is  rei|uired  not  only  to  guarantee  the 
faithful  performance  of  his  contract  according  lo  the  ordinance,  but 
that  ^Uhe  pavement  therein  s|>ecified  and  the  materials  com p<»sini; 
the  same  shall  l^e  kept  in  good  repair  for  the  period  of  five  years;" 
and,  further,  that  **to  protect  the  city  a*^  to  the  character  of  snid 
W(»rk  and  material,  and  such  repairH  as  may  be  needed^  the  board  of 
public  works  to  be  the  judge,  the  contractor  shall  deposit  bonds  of 
the  rity  of  Louisville  or  of  the  United  States  amounting  to  ten  per 
cent,  of  the  original  contract  prire  of  the  entire  work  with  the  city 
treasurer,  who  shall  hold  the  sauke,  principal  and  interest,  to  be  ap- 
plied as  tar  as  need  be  in  the  necessary  repairs  of  said  work." 

This  provision,  in  our  judgment,  not  <mly  embraces  a  guaranty  of 
faithful  work,  but  also  a  provi-Jion  for  repairs  rendered  necessary  by 
other  c<^  uses  than  detects  in  the  con  tractor's  work.  We  are  e<|ually 
sure  that  these  provisions  requiring  the  withdrawal  of  capital  from 
the  contractnr's  Imsiness,  and  iis  investment  in  b<mds  hs  a  security 
for  the  inakint;  of  repairs,  of  whose  nature  and  extent  he  could  not 
be  certain,  caused  the  bids  for  the  work  to  be  higher  than  they  would 
have  been  without  such  provisions. 

In  the  somewhat  similar  case  of  Brown  v.  Jenks,  in  the  Supreme 
Court  of  California,  J»8  Oal.,  lo,  the  court  said  of  a  five  years'  slipu- 
lati<in  tt)  repair:  *'The  bond  is  not  i»nly  unauthorizi'd  by  the  words 
of  that  rttatut**,  but  the  requirement  changes  and  may  increase  the 
buidens  of  the  property  owner.  It  is  manliest  that  an  obligation  to 
keep  the  street  in  repair  for  five  years  is  a  burden  which  one  would 
not  undertake  for  nothing.  Therefore,  the  contractor  would  <'harge 
a  higher  price  for  the  work  when  he  was  ft»rce(i  to  contract  also  for 
repairs.  The  expense  is  indefitnte  and  the  property  owner  must  pay 
fi>r  the  repairs  in  advance,  whereas  the  statute  provides  for  them 
after  the  necessity  for  them  appears,  when,  it  being  contingent,  he 
will  be  paying  for  the  repairs  which  may  never  be  required.  And 
then  I  hey  are  assessed  upon  a  different  basis  from  that  required  by 
the  statute.  *  *  *  Ottic^rs  are  provided  and  vested  with  the 
power  and  charged  with  the  duty  of  seeing  that  such  work  is  prop- 
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■er\y  done.  The  bond  can  not  be  substituted  for  the  perff)rmance  of 
this  duty.  Be8ides,  it  is  for  all  repairs,  and  not  such  as  may  result 
from  the  defects  in  the  worlc.  It  covers  repairs  for  defects  from  un- 
foreseen causes  or  wanton  abuse  of  the  street  by  individuals." 

In  the  case  of  the  People  v,  Maher,  63  New  Yoric,  83,  the  con- 
tractor was  bound  to  keep  the  street  in  repair  for  seven  years 
from  the  completion  of  the  worlc.  The  court  in  that  case  said: 
^*Other  bidders  may  have  thought  it  necessary  to  make  their  bids 
higher,  for  the  reason  that  they  would  be  re<|uired  to  keep  the  work 
in  repair  for  seven  years,  and  if  no  such  recjuirement  had  been  in- 
serted such  other  bidders  might  have  made  a  proposal  lower  than 
this  contractor;  then  the  property  owners  would  have  had  less  to  pay, 
and  for  the  ensuing  years  the  city   would  have  done  the  repairs. 

*  *  *  A  further  argument  is  made,  viz,  that  since  1893  every  con- 
tract of  paving  has  required  the  contractor  to  keep  the  pavement  in 
repair  for  a  year;  but  this  may  reasonably  be  considered  a  time 
within  which  to  test  the  pavement.  Defects  in  construction  may 
not  appear  immediately,  and  this  time  of  one  year  may  be  proper 
in  order  that  such  detects  may  become  apparent.  By  the  present 
<?ontract  five  per  cent,  of  the  price  is  to  be  retained  for  not  more  than 
one  year  as  a  guaranty  that  the  work  will  be  kept  in  good  order. 

*  *  *  The  city,  therefore,  compels  the  property  owner  to  pay  the 
<?ontract  price  not  only  for  laying  the  pavement  but  for  seven  years' 
repairs.  This  it  has  no  right'^todo."  (McAllister  v.  City  of  Tacoma, 
37  Pacific  Rep.,  147.) 

We  do  not,  however,  concur  with  the  ruling  of  the  New  York 
•court  in  People  v.  Maher,  supra^  that  the  ordinance  was  entirely 
void,  but  concur  with  the  opinion  of  the  Superior  Ck)urt  in  Gosnell 
v.  City  of  Louisville,  that  **the  contractor  is  still  entitled  to  recover, 
except  to  the  extent  the  defendant's  assessment  has  been  increasea 
on  that  account." 

The  act  for  the  government  of  cities  of  the  first  class  contains  the 
provision  that  **no  error  in  the  proceedings  of  the  general  council 
«hall  exempt  from  payment,  after  the  work  has  been  done  as  re- 
quired by  either  the  ordinance  or  contract;  but  the  general  council, 
or  the  courts  in  which  suits  n»ay  be  pending,  shall  make  all  correc- 
tions, r»iles  and  ordei-s  to  do  justice  to  all  parties  concerneil."  (Ken- 
tucky Statutes,  section  2834.) 

The  city  had  authority  to  contract  for  the  repairs  of  streets, 
providKl  such  contract  were  not  made  in  violation  of  other  require- 
ments of  the  statute;  and  the  contractor  can  recover  of  the  city  such 
portion  of  the  cotitract  price  as  was  for  repairs  to  the  street. 

The  contention  of  appellants,  that  the  contract  is  invalid  because, 
while  reciting  that  the  name  of  the  city  of  Louisville  '*ls  hereto 
subscribed,"  it  does  not  show  the  name  of  the  city  of  Louisville 
43igned  by  any  ofHcial,  need  not  be  specially  noticed.  The  seal  of 
the  city  was  affixed,  and  the  mayor  of  the  city,  who  was  the  proper 
person  to  sign  the  name  of  the  city  of  Louisville,  signed  his  own 
name  as  mayor.  In  our  opinion  this  whs  a  sufficient  execution  of 
the  contract  by  the  city.    (Kentucky  Statutes,  section  2817.) 

For  the  reasons  stated  the  cases  are  reversed  and  remanded,  with 
directions  for  further  proceedings  consistent  with  the  principles  of 
this  opinion. 
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Keating  v.  City  of  Covington,  Ac. 
LFUed  May  27,  1896— A'b^  to  be  reported.) 

1.  IncompatibU  offices — Tht  plnintiff  havinfj^  be«ti  elected  in  November, 
1894,  to  fill  A  vacancy  in  the  office  of  city  collector  of  the  city  of  Go vinj^tou, 
cani«ed  by  the  reRiKuation  of  the  inonmbent  of  that  office,  who  wha  elected 
in  November,  1898,  for  a  fall  term  of  foor  years  nnder  the  old  charter  of 
the  city,  he  waA  entitled  to  the  office  onlesa  he  had  forfeited  his  right  by 
accepting  an  iuoompatible  office. 

2.  Sn'ue — The  office  of  deputy  sheriff  is  incompatible  with  the  office  of 
city  collector,  and  plaintiff,  by  aoceptiuf^  the  former  office,  forfeited  the 
Utter.  Even  if  a  depaty  sheriff  is  not  '^a  State  officer  or  depaty  officer**^ 
within  the  meaning  of  section  165  of  the  Constitution,  a  queHtion  not  de- 
termined, the  office  of  deputy  sheriff  is  a  ''county  office"  within  the  mean- 
in|(  of  section  8746  of  the  Kentucky  Statutes,  and  is,  therefore,  incompatible- 
with  the  office  of  city  collector. 

VV.  A.  Byrne  for  appellant. 
Wm.  Goebel  for  appellees. 
Appeal  from  Kenton  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Landes. 

Thl8  case  originated  in  the  Kenton  Circuit  Court,  where  the  appel- 
lant sued  the  appellees  to  recover  the  office  of  city  collector  of  the  cit3» 
of  Covinflrton,  to  which  office  he  claimed  to  have  been  elected  at  the 
election  held  in  said  city  in  November,  1894,  to  fill  a  vacancy  in  said 
office,  oc(*asioned  by  the  resignation  of  Daniel  Kingsly,  who  was 
elected  for  a  full  term  of  four  years  in  November,  1898,  under  the  old 
charter  of  the  city. 

It  is  alleged  and  not  denied  that  the  common  council  of  the  city, 
upjm  the  resignation  of  KinjjHly  some  time  afier  his  election,  ap- 
pointed the  appellee,  Frank  Daren kamp,  to  fill  the  vacancy  thus 
created  until  the  next  election,  and  that  at  the  November  election  in 
1894  the  appellant  was  chosen  to  fill  the  vacancy  for  the  unexpired 
portion  of  the  term;  that  in  due  time  after  the  election  he  qualified 
by  taking  the  oaths  required,  and  by  executInK  b(»nd  with  security" 
for  the  faithful  performance  of  the  duties  of  the  office,  but  when  he 
'iemanded  the  office  from  the  appellee,  Darenkainf),  he  refused  to 
surrender,  and  this  action  was  brought  under  section  483  of  the  Civil 
C(Mle,  which  provides  that  "if  a  person  usurp  an  office  or  franchise 
the  person  entitled  thereto  or  the  Commonwealth  may  prevent  the 
usurpation  by  an  ordinary  action." 

In  order  to  succeed  in  such  action  plaintifi'must  establhsh  his  right 
to  the  office.    (Tillman  v.  Otter,  93  Ky.,  600.) 

A  demurrer  was  sustained  to  the  petition  because  it  was  not  suffi- 
ciently definite  in  its  allegations,  and  the  defects  having  been  cured 
by  an  amendment  the  appellee,  Darenkamp,  filed  liis  answer,  setting 
up  the  fact  that  after  the  commencement  of  the  action  the  appellant 
had  been  appointed  a  deputy  sheriff'  of  Kenton  county;  that  he  had 
accepted  the  office  and  qualified,  and  was  acting  as  such  and  perform- 
ing the  duties  of  the  office.  To  tliis  answer  a  demurrer  was  filed, 
and  also  a  reply  which  admitted  the  facts  stated  in  the  answer  to  be 
true. 

The  court  overruled  the  demurrer  and  dismissed  the  petition,  thus 
denying  the  relief  sought,  and  from  that  judment  this  appeal  is 
prosecuted. 
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In  a  written  opinion  the  court  below  held  that  under  section  165 
of  the  Constitution  theofli(«e  of  deputy  sheriff  wa8  incompatible  with 
the  <»fflce  of  collector  of  the  city  of  Covinfirton,  and  that  by  accepting 
the  former  he  virtually  at)andonHd  his  claim  to  the  latter.  The  court 
was  careful  not  to  dwide  wliether  the  appellant  was  lawfully  elected 
or  not,  or  whether  or  not  he  had  lawfully  qualified  as  such.  But 
upon  the  record  before  us,  the  facts  as  to  his  election  not  having  been 
controverted,  we  think  the  appellant  made  out  a  good  claim  to  the 
otiice  in  controversy,  and  tluit  he  was  entitled  to  it,  and  that  the 
court  oup^ht  to  have  so  adjud>;ed,  at  least  so  far  hs  his  right  was  not 
affected  l»y  the  provisions  o(  the  eharter  of  cities  of  the  second  class, 
unless  he  forfeited  or  abHndone<i  or  vacated  his  right  by  accepting  an 
Ineiinipatible  office  after  his  elet*tlon  and  qua  I i  flection  as  collector. 

Section  165  of  the  Constitution,  upon  a  construction  of  which  the 
learned  judge  l)ase<l  his  Judgment,  provides  that  **no  person  shall  at 
the  SHme  time  be  a  Slate  officer  or  deputy  officer  or  member  of  the 
Genernl  Assembly  and  an  otfit-er  of  any  county,  city,  town  or  other 
municipality  or  an  employe  thereof." 

We  are  not  prepared  to  hold,  as  v\e  presume  the  learned  judge  re- 
garded it,  that  a  deputy  sheriff  is  a  deputy  of  a  '*State  officer,*'  and 
for  the  purjMjses  of  this  case  it  is  not  nece^sary  to  pass  on  that  ques- 
tion, but  we  do  hold  that  the  office  (»f  deputy  slieriff  held  by  the 
appellant  was  incompatible  with  the  office  of  tax  collector  of  the 
city  of  Covington,  and  that  by  accepting  the  former  he  no  longer 
had  the  right  to  claim  or  hold  the  latter.  (Kentucky  Statutes,  sec- 
tion 3744;  Goodloe  v.  Fox,  96  Ky  ,  607.) 

The  office  of  deputy  sheriff  is  recognized  by  the  Constitution  (sec- 
tion 99)  as  well  as  by  the  statute  (Kentucky  Statutes,  section  4560), 
and  if  not  embraced  in  the  category  of  **State  officer  or  deputy  offi- 
cer," as  given  in  the  clause  quoted,  it  is  a  public  county  <ifflce,  and 
the  incompatibility  which  is  found  to  have  existed  between  that 
office  and  the  office  of  tax  collector  of  the  city  of  Covington,  if  not 
declared  by  the  provision  quoted  from  the  (.'onstitution,  is  declared 
by  section  8746  of  the  Kentucky  Statutes,  the  last  clause  of  which 
provides  that,  *^nor  shall  any  person  at  the  same  time  till  a  munici- 
pal office  and  a  county  office." 

Thai  is  decisive  of  this  case,  and,  finding  no  error  in  the  Judgments 
it  is  affirmed. 


Knottsville  Roller  Mill  Co.  v.  Mattingly. 
{Filed  May  28,  1896— iVb<  to  be  reported.) 

■ 

1.  Subsctiption — Where  one  entered  into  a  written  R^reeroent  with  others 
and  made  a  sobBcription  **to  furui  a  joint  Btook  coirpHuy  ur  a  partnership, 
whichever  may  be  hereafter  determined  npou."  the  sabncription  can  not  be 
enforced  by  a  corporation  organized  for  the  accompH^hment  of  the  pnrposes 
set  ODt  in  the  Hgreement,  att  a  corporation  la  esseutially  different  from  a 
joint  stock  company  or  a  partnerHhip. 

2.  Some — Consideration — EvfU  if  the  defendant  promised  after  the  sub- 
scription wait  made  to  sign  the  nrticies  of  incorporation,  ttre  promise  was, 
so  far  as  the  petition  6hc»ws.  without  consideration. 

S.  Same — Sufficiency  of  petition — An  the  contract  provided  that  unless  the 
il/equired  som  be  subscribed  by  a  certain  time  the  subscription  should  be  noU 
and  void,  the  petition  seeking  to  recover  the  subscription  is  defective  in 
failing  to  aUei^e  that  the  required  sum  was  so  subscribed. 

Birkhead  <&  Clements  for  appellant. 
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Wilfred  Carrico  for  appellee. 

/ 
Appeal  froia  Davie^«  Circuit  Court. 

Opinion  of  the  court  by  JudKe  Guffy. 

Knottsville  Roller  Mill  Co.  and  W.  S.  Hazel  and  J.  B.  And  Insti- 
tuted this  action  atrainst  the  appellee,  Henry  D.  MHttin»;ly,  to  re- 
cover ju(i)j:ment  for$10()HlIei;ed  to  he  due  and  owin>rto  the  phiintlfTs, 
by  leason  of  a  sul)scription  maiie  by  appellee.  Several  defpnses 
were  interpose!  hy  the  appellee,  and.  alter  the  is'<ue'<  were  made  up 
and  plaintitr's  proof  inin>duce^l,  the  court,  on  motion  of  appellee, 
save  M  i^Temptiiry  instruction  to  the  jury  to  find  for  the  defendant, 
which  \va*<  dt)ne,  Mn<l  Judgment  rendered  in  appellee's  favor. 

It  appears  that  a  part  of  the  subscribers  to  the  paper  in  question 
became  a  co'^ioration,  at  least  claimed  to  be  such,  and  suo  as  a  cor- 
poration, and  one  of  the  (]uestions  for  decision  is,  itin  defendant 
be  made  to  pay  the  $1(M»  to  a  corporation. 

The  pa|>er  si»n<'<l  by  him  and  others  reads  as  follows:  **We,  the  un- 
dersig:ne<l,  ajjree  to  h)rm  a  joint  stoek  company  or  a  pirtnership, 
whichever  may  hereafter  be  <leterminKi  upon,  for  the  purchase  of 
the  mill  and  ground  in  Knottsville,  D.iviess  county,  Ky.,  known  as 
the  Crous*^  mill,  and  now  owned  by  W?S.  Hazel,  and  the  said  Hazel 
agrees  with  the  undersip^ned  to  put  said  mill  and  ground  into  said 
atock  company  or  partnership  at  the  sum  of  one  thousand  dollars, 
taking  stork  to  that  amount  or  takinjr  an  interest  in  said  company 
to  said  amount,  and,  in  addition  thereto*  a^frees  and  does  hereby 
subscribe  five  hundred  dollars  to  said  partnership  or  joint  stock  coul- 
pany.  In  consideration  ther-for  we,  the  undersiji^ned,  ajrreeto  pay  to 
W.'S.  Hazel  and  J.  B.  Aud  for  the  benefit  of  said  joint  stock  com- 
|iany  or  partnersniu,  wtio  will  contract  for  mill,  the  sums  set  oppo- 
site our  names,  ana  whenever  called  upon  so  10  do  by  the  said  W.  S. 
Hazel  and  J.  B.  Aud,  and  we  are  to  be  interested  in  said  property  in 
the  amount  so  sul>scribe<l.  This  to  be  bindin<r  only  on  condition 
that  as  much  as  $1,50U  stock,  in  addition  to  Hazel's  stock,  is  sub- 
scribed. All  stock  must  he  subscribed  by  1st  of  November,  1892,  or 
this  i*on tract  is  null  and  void. 

**W.S.  Hazel  old  mill 11,000  00 

\V.  S.  Hazel,  cash 500  tM> 

J.  B.  Aud  &  Bro 400  00 

M.  H.  Wilhite 100  (H) 

I.  A.  Aull. 100  00 

W.  M.  (VBryan  100  00 

I.  G.  Drury 100  (K) 

Henry  H.  Mattingly 100  00 

Geo.  W.  Aull 100  00 

Jesse  D.  Martin  (omvhalf  in  brick) 50  00 

W.  C.  Clayton  50  00 

C.  N.  Hiedon 100  00 

John  L.  Johnsim 100  00 

William  Crousc 200  00" 

It  win  be  seen  that  no  mention  is  made  of  a  corporation  in  the 
article  of  ^ullscription.  No  promise  is  made  to  pay  a  corporation  or 
to  or)(anize  one,  hence  it  seems  to  us  that  defendant  can  not  be  re- 
quired to  \my  his  subscription  for  a  purpKise  entirely  different  from 
that  named  in  the  writini;.  A  party  mi^^ht  be  willinyr  to  pay  $100 
to  a  partnership  or  joint  stock  company,  and  become  a  member 
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thereof,  and  yet  be  avei-se  to  paying  anything  to  a  (*orporation;  also 
be  quite  unwilling?  to  become  a  Htoekholder  in  the  same.  A  joint 
stock  company  is  essentially  different  fmm  a  corporation  organized 
under  the  provisions  of  chapter  66  of  the  General  Statutes. 

Appellants  insist  that  the  alle^^tion  of  the  petition  amounts  to  an 
averment  that  appellee  aereed  to  the  incorporation,  and  that  the  al- 
legation is  not  (leniKi.  We  do  not  think  so.  It  is  certain  that  he 
did  not  sign  the  articles  of  incorporation,  and  if  he  had,  after  the 
subscriptions  were  made,  s<i  promised  or  agreed,  ihe  promise  would 
have  heen,  so  far  as  the  petition  shows,  without  any  cons 
The  article  of  sul>scription  provides  that  unless  the  required  sum  be 
subscribed  by  1st  of  Novemoer,  1892,  the  subscription  should  be  null 
and  void,  sud  it  is  nowhere  alleged  in  the  petition  that  the  required 
sum  had  been  so  subscribed,  hence  the  demurrer  of  defendant  ought 
to  have  been  sustained. 

The  evidence  introduced  by  plaintiff  wholly  failed  to  show  a  right 
to  recover,  and  the  peremptory  instruction  was,  therefore,  properly 
given,  and  the  motion  for  a  new  trial  was  properly  overruled. 

Judgment  affirmed. 


Stephens,  &c.  v.  Felton,  &i:. 
(Filed  May  28,  1896.) 

Classification  of  toivtts — Creation  of  toivns — Section   2?  40  of  the  Ken  took  7 
Stntateff,  claffsifying  cities  and  to\vn^,  was  not  intended  to  orente  townii  not 
before  exi^tini;  as  8Dch,  and,  therefore,  althooKh  a  territory  which  had  been 
incorporated  merely  as  a  civil  district  was  deAignated   by  that  statate  as  a 
town  of  the  fifth  class,  it  was  not  thereby  created  a  town. 

Cleary  &  Cleary  and  D.  A.  Glenn  for  appellants. 

Tisdale  &  Gray  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  tlie  court  by  Judge  Lewis. 

Thomas  B.  Stephens  and  others,  appellants,  brought  an  action  to- 
enjoin  Matthew  Felton  and  others  from  further  proceedinir  to  have 
established  and  incorporated  as  a  town,  by  the  name  of  '*Latonia," 
certain  territory  described  in  the  petition  of  appellees  filed  for  that 
purpose,  and  then  pending  in  the  Kenton  Circuit  Court,  and  which 
territory  appellanis  allege  is  within  the  boundary  of  what  was  orig- 
inally designated  by  a  statute  as  **South  Covington  DistricI,"  but,  as 
they  aver,  now  an  incorporated  town  known  bv  the  name  of  **Mill- 
dale.'' 

Peter  Keller  and  others  brou^sht  an  action,  alleging  thev  are  the 
duly  elected  trustees  of  * -South  Covington  District,'^  and  ask  an  in- 
junction restraining  Charles  G.  :Mas()n  and  others  from  a.^suminir  the 
officii  of  mayor,  police  jud^c  and  councilmen  of  the  town  of  Mill- 
dale,  thereby  superceding  plaintitt's  as  such  trustees. 

The  two  actions  heing  consolidated,  judgment  was  rendered  per- 
petually enjoining  Mason  and  others  from  asserting  claim  to  or 
exercising  powers  of  the  respective  offices  of  mayor,  police  judge 
and  councilnien,  and  dismissmK  the  action  of  Stephens  and  others 
against  Felton  and  others. 

It  appears  that  in  1884  certain  territory  within  the  county  of  Ken- 
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ton  was  incorporated,  and  called  ''South  Ck)vinKton  District,"  and, 
althouirh  provision  was  made  in  the  statute  for  the  election  of  trus- 
tees, having  the  f<anie  powers  of  trustees  of  a  ref^ularly  orgranized 
town,  still  the  teiritory,  which  included  many  farms,  was  recognized 
and  intended  as  a  civil  district  and  votinij:  precinct,  within  which 
were  to  be  t  wo  justices  ol  the  peace  and  a  constable,  possessing  and 
exercising  fully  within  and  for  that  territory  the  functions  of  those 
offices.  The  territory  was  not  marked  out  and  set  apart  as  a  town, 
but  simply  as  a  civil  district,  much  less  was  it  Icnown  or  designated 
in  the  original  statute  as  the  town  of  ^'Miildale." 

In  that  <*<)nditi<)n  whs  the  '*South  Covington  District"  when  the 
statute  of  September  30,  1892,  now  chapter  89,  Kentucky  Statutes, 
was  enacted,  wherein,  by  section  2740,  cities  and  towns  of  this  Com- 
monwealth were  classified,  **Milldale,  Kenton  county,"  being  desig- 
nated as  a  town  of  the  fifth  class;  but  as  there  had  been  no  previous 
legislation  incorporating  that  particular  territory  as  a  town,  in  mean- 
ing of  chapter  89,  and  it  would  have  been  impracticable  and  oppres- 
sive to  do  so,  as  a  very  lartre  part  of  it  was  used  for  farming  purposes, 
we  do  not  think  section  2740  operated  or  was  intended  to  so  operate 
as  to  make  it  a  town.  The  Liegislature  was  then  dealing  with  places 
which  had  been  already  created,  and  incorporated  by  statute  as 
towns  and  cities,  and  upon  the  incorrect  assumption  that  the  territory 
in  question,  or  certain  described  territory,  had  been  so  created  and 
incorporated  as  a  town,  called  Milldale,  it  was  simply  classified  as 
such.  That  the  Legislature  did  not  intend  thereby  to  create  towns, 
not  before  existint;  as  such,  is  shown  by  section  2718,  same  chapter, 
where  creation  anti  organization  of  towns  is  provided  for. 

Judgment  affirmed. 


Farmers  Bank  op  Kentucky  v.  Marshall  and  Stapp. 
(I'lled  May  14, 1896— iVb<  to  be  reported.) 

Husband  and  wife — Business  carried  on  in  wi/e*s  name — Rights  of  husband's 
creditors — Where  a  mercantile  Hiid  a  milliog  basineRS  were  each  carried  on  in 
the  nnine  of  a  firm  qf  which  a  married  woman,  who  was  empowered  to  trade 
as  a  feme  soie,  wad  au  ostensible  member,  bat  the  bnsiueas  was  in  each 
case  controlled  and  manaKed  by  the  hnsband,  who  farnishbd  the  capital 
and  credit,  and  was  in  fact  the  real  own«r  and  beneficiary,  the  hosband's 
creditors  were  entitled  iu  this  action,  upon  a  retarn  of  no  property,  to 
sobject  the  property  need  in  the  bnsines.-^,  after  giving  to  the  wife 
a  sum  of  money  which  the  hnsband  obtained  and  invested  in  the  basi- 
ness  for  her.  Bat  there  should  be  first  deducted  from  the  amount  to 
be  paid  to  the  wife  whatever  Hhe  has  received  from  either  firm.  And, 
while  the  debts  of  each  firm  are  payable  ont  of  the  property  thereof,  it  was 
error,  in  view  of  the  fraudulent  (ievice  to  hinder  and  delay  the  husband's 
creditors,  to  direct  the  payment  ont  of  the  property  of  any  debts  the  wife, 
may  have  contracted  apon  the  faith  of  her  beinf^  v^/eme  sole, 

Jolin  T.  Handley  and  H.  F.  Turner  for  appellant. 

S.  B.  &  R.  D.  Vance  and  W.  B.  Pentecost  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  1887  the  Farmers  Bank  of  Kentucky  recovered  judgment 
against  John  L.  Marshall  and  E.  H.  Stapp  for  $10,000,  upon  which 
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«n  execution  was  issued,  and  April  16,  1892,  returned  no  property 
found,  thou{2:h  about  $1,000  of  the  debt  had  in  the  meantime  been  paid. 
Thereupon  this  action  was  brought  to  subject,  for  satisfaction  of  the 
unpaid  part  of  the  jud(?ment,  an  alleged  interest  of  E.  H.  btapp  in 
real  and  personal  property  of  **The  Corydon  Dry  Goods  Co.,"  R.  H. 
Harness  bein^  tlie  ntlter  partner,  and  his  allci^Kl  interest  in  a  steam 
flouring  miIl,B.  K.Turner  being  the  other  member  of  that  firm,  and 
having  in  hi-^  possession  money  and  property  l)elonjrin4r  to  it. 

It  is  stated  in  plaintiff's  petition  that,  alth'»uirh  M.  M.  Stapp,  wife 
of  E.  H.  Stapp,  claims  to  t>e  and  is  ostensible  owner,  instt^ad  of  him, 
of  the  partnership  interest  in  the  two  linns  mentioned,  he  is  the 
real  owner,  and  it  has  been  held  in  her  name  for  the  fraudulent  pur- 
pose of  hindering:  and  delay inir  plaintiff,  his  creditor. 

They  were  married  December  18,  1888,  and  February  11,  1889,  a 
jud^nient  upon  their  petition  was  rendered  empowering;  her  to  use 
her  own  property,  an<i  act  in  rejrard  to  it  as  a  feme  Hole;  and  Feliru- 
ary  14,  1889,  she  and  li.  PI.  Harness  made  a  written  contract  to  carry 
on  the  mercantile  business  under  tlie  firm  name  of  the  Corydon  Dry 
Goods  Co.,  she  to  put  in  |2,hOO,  keep  books  of  the  firm,  attend  to  its 
correspondence,  do  the  colleclingr,  and  every  thin  jr  el.-e  usually  done 
by  a  bookkeeper  in  Hinjilar  establishments,  while  he  was  to  put  in 
$1,200,  devote  his  entire  time  to  the  busines-*,  and  pay  the  salary  of 
one  clerk.  The  firm,  in  addition  to  their  purchasiuK  from  Dickey, 
their  predeces.sor,  u  stock  of  goiKis,  also  purchased  the  storehouse, 
the  entire  capital  invested  being  $4,500,  of  which  M.  M.  Stapp  claims 
to  have  put  in  $d,(MK)  and  Harness  about  |1,400. 

In  February,  1891,  E.  H.  Stapp  and  B.  K.  Turner  entered  into  a 
contract  to  carry  on  as  partners  the  business  of  manufacturint;  flour, 
each  to  put  in  $3,(HJ0,  though,  according  to  the  testimony  of  Turner, 
the  actual  amount  paid  was  $1,000  by  him  and  $1,700  by  E.H.  Stapp. 
Afterward  M.  M.  Stapp  took  the  place  of  her  husband,  paying  in,  in- 
stead of  him,  the  money,  and  the  business  was  carried  on  in  her 
name  as  a  member  of  the  firm. 

According  to  a  settlement  of  accounts  of  her  guardian,  made  June, 
1888,  about  six  months  before  her  marriage  and  less  than  eight 
months  prior  to  her  alleged  venture  in  the  mercantile  business,  M. 
M.  Stapp  had  Just  $444.39;  and  it  does  not  satisfactorily  appear  she 
had  any  greater  estate,  but  probably  not  so  much  at  the  time  of  her 
marriage. 

There  is  no  evidence  showing  she  had  any  previous  experience  in 
or  capacity  for  the  mercantile  or  milling  busineas;  that  she  ever  did, 
as  bookkeeper  or  otiierwise,  give  the  slightest  attention  to  either; 
ever  was  consulted  by  her  alleged  co- partners  or  knew  what  was 
going  on  in  either  the  store  or  mill.  E.  H.  Stapp,  on  the  contrary, 
was  evidently  an  intelligent,  enterprising  and  shrewd  business  man; 
and,  though  at  the  time  owning  no  visible  property,  must  have 
owned  a  considerable  amount  of  money,  for  he  had  previously  been 
earning  and  getting  wages  at  the  rate  of  $50  for  some  time,  and  for 
about  two  years  previously  $80  per  month. 

Both  ventures  were  projected  and  both  co-partnerships  negotiated 
by  him,  and  he  had,  exclusive  of  her,  control  and  m»nagement  of 
each;  for  the  partnership  was  ajrreed  upon  between  him  and  Harness, 
and  arrangement  made  l)y  them  to  purchase  the  slock  of  goods  and 
storehouse  in  January,  1889,  and  she  did  not  acquire  an  interest,  if 
ever,  until  February,  after  the  judgment  giving  her  the  rights  of  a 
feme  sole  was  rendered;  and  Turner  testifies  she  was  not  known  or 
recognized  by  him  as  partner  in  the  mill  until  some  time  after  the 
contract  of  imrtnership  between  himself  and  E.  H.  Stapp. 
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The  {greatest  amount  that  even  E.  H.  Stapp  sayH  his  wife  owned  or 
put  into  the  mercantile  business  was  $900,  and  the  residue  of  $3,000  re- 
•quired  for  that  purpose  was  not  nor  could  have  been  furnished  by 
her,  for  she  had  no  commercial  creditor  friends  to  aid  her.  E.  H. 
Stapp  states  his  brothers  and  wife  of  one  of  them  loaned  her  the 
money;  but  it  is  not  a  reasonable  supposition  that  they  advanced 
the  money  on  her  credit,  and  if  they  loaned  any  at  all  it' was  for  his 
•benefit.  There  are,  however,  circumstances  which  satisfy  us  that 
the  ifreater  part,  if  not  all,  the  money  ostensibly  loaned  by  his 
•brother  and  sister-in-law  was  really  his  own. 

It  is  not  claimed  that  she  put  any  money  in  the  milling  business 
except  the  profits  made  in  the  otht^r  business. 

We  are  thus  called  on  to  give  credence  to  the  ca*<e  of  a  woman  re- 
cently married,  without  knowleil^e,  exjierience  or  credit,  and  with 
4i  capital  of  not  over  $444.39,  that  her  husband  could,  and  we  think 
-did,  reduce  to  possession,  for  her  own  b^^nefit  and  at  her  own  risk 
eiiilifirkin);  in  a  mercantile  venture  requiring  an  immediate  outlay 
of  $3,000,  and  having  for  a  partner  a  man  Just  arrived  at  full  age  and 
likewise  without  reijuisite experience,  and  within  two  years  engas:- 
ing  in  the  milling  business,  requiring  an  additional  outlay  of  $1,700. 

The  circumstances  proved,  independent  of  the  admissions  which 
Turner  testifies  E.  H.  Stapp  made  to  him,  render  it  plain  that  for 
the  purpose  of  evading  payment  of  plaintiff's  debt,  both  the  mer- 
cantile and  milling  business  were  carried  on  in  the  name  of  his  wife, 
while  E.  H.  Stapp  furnished  the  capital  and  credir,  controlled  and 
managed  it,  and  was  in  fact  the  real  owner  and  beneficiary. 

The  court  below  found  that  E.  H.  Stapp  received  from  his  wife 
$900,  which  he  invested  in  the  Corydon  Dry  Goods  Co.  as  her  money, 
but  that  he  also  invested  other  money  procured  upon  his  own  credit, 
«nd  had  an  interest  in  both  firms.  It  was,  therefore,  adjudged  that 
M.  M.  Stapp  be  paid  that  sum,  and  interest  from  January,  1889;  that 
debts  which  she  had  contracted  u|K}n  the  faith  of  her  beinga/eme 
sole  prior  to  issuing  of  the  attachment  in  this  case,  and  also  a  fee  of 
$100  to  attorneys  employed  by  her  in  an  action  against  R.  A.  Har- 
ness to  settle  the  partnership,  be  paid  out  of  the  attached  funds,  and 
that  the  balance  be  paid  to  plaintiff  on  their  debt  against  £.  H. 
•Stapp. 

Although  not  satisfied  that  as  much  as  $900  of  money  belonging  to 
M.  M.  Stapp,  if  any  at  all,  was  invested  in  the  Corydon  Dry  Goods 
Oo.,  we  are  not  disposed  to  disturb  the  finding  of  the  lower  court  in 
that  respect;  but  we  think  it  was  error  to  direct  absolute  payment  of 
that  sum  to  her,  because  it  appears  she  has  already  received  assets  or 
money  from  that  firm  and  from  the  mill  company,  and  whatever 
she  has  so  received  should  be  deducted  from  the  $900,  and  no  part  of 
it  should  be  paid  to  her  if  she  has  received  from  that  source  an 
-amount  equal  to  it. 

As  tho  services  for  which  $100  was  allowed  to  the  attorneys  appear 
to  have  been  rendered  in  an  action  to  settle  the  partnership,  we 
think  the  court  did  not  err  in  that  raspect;  but  as  the  arrangement 
by  which  M.  M.  Stapp  became  ostensibly  a  member  of  the  two  firms, 
and  claims  a  share  of  the  assets  and  profits  thereof,  was,  in  our  opin- 
ion, a  fraudulent  device  to  hinder  and  delay  creditors  of  E.  H.  Stapp, 
it  was  error  to  direct  paid  out  of  the  property  or  funds  attached  in 
this  case  any  debts  she  may  have  contracted  upon  the  faith  of  her 
being  VL/eme  sole.  Whatever  debts  either  firm  may  owe  are  payable 
■out  of  the  property  thereof,  but  we  see  no  reason  why  her  own'indi- 
vidual  debts  should  be  thus  paid.    However,  no  such  debts  as  con- 
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tein plated  in  the  judgment  were  reported  by  the  court's  coiiiniis-^ 
sioner,  although  he  was  directed  to  do  so  at  the  succeeding  term. 

As  this  record  stands  the  plaintiff  was,  when  the  court  overruled 
its  motion  to  have  it  paid  over,  entitled,  in  satisfaction  of  it» 
debt,  to  the  entire  proceeds  of  the  attached  property,  after  deduct- 
ing proper  costs  of  suit,  the  $1(K)  payable  to  the  attorneys  and  the 
(900  adjudged  to  M.  M.  Stapp,  though  not  sul>Ject  to  deduction  of  the 
last-named  sum,  if  she  has  already  received  that  much  of  the  prop- 
erty or  a-^ets  of  the  two  firms. 

The  judgment,  on  appeal  of  the  Farmers  Bank,  is  reversed  for  fur- 
ther proceedings  consistent  with  the  opinion,  and  affirmed  on  cross- 
appeal  of  £.  H.  and  M.  M.  Btapp. 


Newman,  <fec.  v.  Hughes. 
{Filed  May  16,  1896— iVb<  to  be  reported.) 

Virdict  supported  by  rviiUnce — In  thin  action  apon  a  special  commiseiooer's- 
boud   to  recover  an  amoant  allefi(ed  to  have  been  collected  by  the  oommiB- 
sioner  and  ordered  to  be  paid  to  plaintiff,  as  no  error  was  committed  opoa 
the  trial,  and  the  evidence  is  sufficient  to  aathorize  the  verdict  of  the  jury- 
in  favor  of  plaintiff,  the  Jodgment  will  not  be  disturbed. 

John  M.  Wilkins  and  E.  W.  Hines  for  appellants. 
Lewis  McQuown  for  appellee. 

Appeal  from  Allen  Circuit  Court. 
Opinion  of  the  court  by  Judge  GufTy. 

This  suit  was  upon  the  bond  of  John  W,  Newman,  a  special  com- 
missioner of  the  Allen  Circuit  Court,  in  which  |jlaintif)'  sought  ta 
recover  Judgment  against  said  Newman  anci  his  sureties  for  $400^ 
money  alleged  to  have  been  collected  by  the  commissioner  and  or- 
dered to  be  paid  to  plain  tiff. 

Appellants  relied  on  several  grounds  of  defense,  jointly  and  sepa- 
rately. A  trial  resulted  in  a  verdict  and  Judgment  in  favor  of  plaintiff' 
for  the  amount  claimed,  and,  appellants'  m<ition  for  a  new  trial 
having  been  overruled,  they  have  appealed  to  this  court. 

We  deem  it  unnecessary  to  recite  the  evidence  and  contention  of 
the  parties.  We  think  that  the  demurrer  of  appellants  was  properly 
overruled;  also  their  motion  for  judgment,  notwithstanding  the 
verdict  was  properly  denied. 

It  seems  to  us  thai  the  court  did  not  err  in  giving  or  refusing  in- 
structions, and,  the  evidence  being  sufficient  to  authorize  the  verdict 
of  the  jury,  we  do  not  feel  authorized  to  disturb  the  finding. 

Judgment  affirmed. 


ALLENSWORTH   V.   LOWDERMILK,   dC. 

{Filed  Maij  20,  1896— iVo/  to  he  reported,) 

1.  Pleading — In  this  action  npon  a  note  executed  for  the  purchase  price  of 
land,  in  which  the  only  defense  was  that  there  was  a  deficit,  on  account  of 
which   the  defendant  claimed  a  credit  upon   the  note  sued  on,  the  plaintiff 
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%aTio((  replied  to  the  answer,  can  DOt  now  eom plain  that  the  answer  was 
not  (food  beoaose  it  was  not  denominatsd  a  oonnteroiaim  or  set-off. 

2.  Ir'emlor  and  vendee — Deficit — Although  the  namber  of  acres  in  each  of 
the  two  tracts  sold  was  given  in  the  deed  without  the  addition  of  the  words 
«*more  or  less,*'  the  deed,  the  notes  and  the  other  evidence  in  the  case,  when 
•considered  together,  show  that  the  sale  was  in  gross  and  not  by  the  acre. 
And  the  whole  number  of  acres  being  452,  the  alleged  deficit  of  eighteen  and 
one-half  acres  is  too  small  to  entitle  the  vendee  to  any  relief.  Bat  even  if 
a  sale  by  the  acre  had  been  established  the  evidence  ad  to  the  deficit  claimed 
is  so  conflicting  it  mny  well  be  doabted  whether  the  vendee  would  be  entitled 
to  any  relief. 

3.  Bar — Even  if  it  should  be  conceded  that  three  or  four  acres  were  held 
adversely,  yet  as  the  persons  who  were  Alleged  to  be  the  adverse  claimants 
"Were  made  parties,  and  fniled  to  assert  any  claim  to  the  land,  their  claim, 
if  any,  is  now  barred  by  the  judgment  of  the  court  below. 

E.  W.  Hines,  W.  E.  Garth  and  Thomas  H.  Hines  for  appellant. 
G.  Terry  and  VV.  H.  Holt  for  appellees. 
Appeal  from  Todd  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

This  action  whs  instituted  by  the  appellees  against  the  appellant 
in  the  Todd  Circuit  Court  to  enforce  the  collection  of  a  $2,500  note 
-executed  by  appellant  to  L.  P.  Kimbrough,  it  being  the  last  pay- 
ment for  land  purchased  by  appellant  from  Kimbrough,  and  con- 
veyed by  Kimbrough  and  wife  to  appellant.  KImbrough  died  not 
long  after  the  conveyance,  and  appellee  Lowdermilk,  his  widow, 
administered  on  hisestate.and  assigned  the  note  sued  on  to  appellee 
Terry,  guardian, as  Ci)llateral  to  secure  a  debt  she  owed  him. 

Appellant's  demurrer  to  the  petition  was  properly  overruled.  The 
substance  of  the  defenne  is  that  the  purchase  of  the  two  tracts  of 
land  wa.s  made  by  the  acre,  and  that  the  whole  number  of  acres  sold 
was  452,  and  that  the  surveys  lacked  about  18^  acres  of  containing 
the  number  of  acres  t>ought.  These  allegations  were  denied  by  ap- 
pellees. A  trial  resulted  in  a  Judgment  in  favor  of  appellees  for  the 
amount  claimed,  and  appellant  has  appealed  to  this  court. 

It  is  insisted  by  appellees  that  as  the  answer  was  not  denominated 
a  counterclaim  or  HCt-oflT  that  it  was  no  pleading  sufflcient  to  consti- 
tute a  defense.  The  answer  was  replied  to  and  treated  as  a  defense, 
and,  under  a  former  decision  of  this  court,  must  be  now  held  and 
treated  as  a  valid  plea. 

Appellant  contends  that  the  reply  failed  to  sufficiently  deny  the 
•deficit  of  18}  acres,  hence  that  the  alleged  deficit  must  be  taken  as 
true.  We  do  not  think  that  contention  well  taken.  The  deficit  was 
the  subject  of  much  proof,  and  seems  to  have  been  one  of  the  chief 
issues  in  the  ease.  The  exceedingly  earnest  as  well  as  able  presenta- 
tion of  the  c(mtentionsof  both  parties  has  not  escaped  our  attention, 
hence  we  have  carefully  considered  the  law  and  facts,  but  deem  it 
unnecessary  to  recite  the  evidence  or  discuss  at  length  the  law  ai>- 
plicable  to  the  case. 

Numerous  exceptions  were  filed  to  deposlticms  which  need  not  be 
noticed  further  than  to  say  that  appellant  was  not  a  competent  wit- 
ness to  testify  as  to  the  transaction  between  him  and  Kimbrough, 
except  as  to  such  as  other  witnesses  testified  to.  It  seems  to  us  that, 
taking  into  consideration  the  deed,  notes  and  all  the  proof  introduced, 
it  conduces  to  show  the  purchase  was  in  j?ross,  not  by  the  acre, 
and,  that  being  true,  the  deficit,  if  any  has  been  shown,  is  too  small 
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to  authorize  and  require  an  abatement  in  the  price  under  the  oft- 
repeated  decisions  of  this  court. 

If  a  sale  by  the  a«re  had  been  established,  the  proof  is  so  conflict- 
ing: that  it  mififht  well  be  doubted  whether  appellant  would  be 
entitled  to  any  relief.  If  it  be  conceded  that  3  or  4  acres  was  held 
adversely  by  the  ScruRfzs  heirp,  yet  they  were  made  parties,  andf 
failed  to  assert  any  claim  to  the  land,  hence  their  claim,  if  any,  is- 
now  barred  by  the  judgment  of  the  court  below. 

The  appellant  was  acquainted  with  the  land.  It  was  surveyed 
preparatory  to  making  the  conveyance.  He  accepted  the  deed,  exe- 
cuted the  notes,  and  for  several  years  seems  to  have  been  satisfied^ 
It  must  be  conceded  that  the  burden  was  on  him  to  show  by  a  pre- 
ponderance of  the  evidence  that  he  was  entitled  to  relief.  This  he- 
has  failed  to  do. 

The  Judgment  of  the  court  below  is,  therefore,  affirmed. 


Wheeler,  Ac.  v.  Bleakley. 
(Filed  May  21,  1896— i\'b<  to  be  reported.) 

1,  Enforcement  of  vetuior^s  /ten — Notes  not  due  at  institution  of  suit — In  aq  ac- 
tion against  hnsband  and   wife  npon  not  or  exeonted  by  them  for  the  por- 
cbase  price  of  land  conveyed  to  the  wife,  the   petition  set  op  all  the  notes^ 
includinfr  one  which  hnd  not  then  matared,  and  prayed  personal  jndf^ment 
af^ainst  the  hnf^bnud  npon  the   ooten  past  due  and  jodftment  npon  the  other 
note  when  it  shall  mature  also,  and  for  the  enforcement  of  the  vendor^s  lien,, 
the  prayer  bein^;  for  a  sale  of  so  much  of  the  land  as  might  be  necessary  to 
satisfy  the  matured   notes,  it  being  alletred   that  the  land  could  be  divided 
without  materially  impairing  its  value.     The  court  rendered   jndirment  for 
the  amount  doe  ard  ordered  a  sale  of  as  much  of  the  iand  as  mitfht  be  nec- 
essary to  pay  that  judgment.     The  commissioner  had  the  whole  of  the  land 
appraised  and   offered  it  for  sale  as  a  whole,  the  husband  of  the  owner  be- 
coming the   purchaser  at  a  price  in  excess  of  the  amount  of  the  judgment 
but  he  was  required   to  execute   bond   for  only  that  amount.     At.  the  next 
term  nf   the  court  after  the  sale   was  confirmed,  the  case  being  stiU  on  the 
docket,  it  was  suggested  of  record  that  the  last  note  had  become  due,  and 
the  court  then  rendered   p<>rsonal  jndifment.  against   the  husband   for  the 
amount  thereof  and  ordered  a  sale  of  so  much  of  the  laud  as  mi^ht  he  nec- 
essary  to  satisfy   that  judgment.     Upon   this   appeal   from  thnt  judgment,. 
Held — That  the  defendants  have  no  ground  to  complain,  ve,  the  caune  of  ac- 
tion npon  which  the  suppU mental  decree  was  rendered  was  properly  stated 
and    described    in    the    petition,    and    the   case    had   been    rttHined  on    the 
docket. 

2.  Supplemental  decree  pf  sale— ^\\^  court  was  authorized  to  order  a  sale  of 
enongh  of  the  land  to  pay  the  notes  due  at  the  date  of  the  judgment,  or 
when  the  action  was  commenced,  if  the  land  was  ausceptible  of  division 
without  materially  impairing  its*  value;  and,  while  it  was  irregular  for  the 
commissioner  in  making  the  sale  under  the  first  judgment  to  have  the  whol&^ 
of  the  land  appraised  and  then  offered  for  sale  as  a  whole,  yet,  as  the  de- 
fendants did  not  except  to  the  report  of  sale  upon  that  ground,  they  can  not 
complain  of  that  irregularity  upon  this  appeal  from  the  supplemental  de- 
cree. 

Lane  <&  Burnett  for  appellants. 

R.  L.  Stitt  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Landes. 

This  ease  originated  in  the  circuit  court  of  Hardin  county,  and  is  an 
action  in  equity,  hrout2:ht  by  the  appellee  against  the  appellants,  C. 
C,  Wheeler  and  Sarah  A.  Wheeler,  his  wife,  on  four  notes  which 
were  executed  by  the  said  C.  C.  Wheeler  to  the  appellee  for  deferred 
installments  of  purchase  money  for  land  conveyed  by  him  to  the 
said  Sarah  A.  Wheeler.  Two  of  the  notes  were  for  $300  each,  due 
respectively  March  1,  1890,  and  March  1,  1891,  and  two  of  them  were 
for  $40()  each,  one  due  March  1,  1892,  and  the  other  due  March  1, 
1893.  The  action  was  commenced  on  the  22d  day  of  April,  1892, 
nearly  a  year  before  the  last  note  would  become  due,  and  it  was 
sought  to  recover  pers<ma I  Judgment  against  appellant,  C.  C  Whireler, 
on  the  notes  that  were  due,  a  part  of  only  one  of  them  having  been 
paid,  and  on  the  last  note  when  it  became  due,  and  to  subject  as 
much  of  the  land,  upon  which  a  lien  had  been  retained  in  the  deed 
to  secure  the  unpaid  purchase  money,  as  mitrht  be  sufficient  to  pay 
all  of  said  pa»t  due  notes,  which  it  was  alleged  could  be  divided 
without  materially  impairing  its  value.  After  an  unsuccessful  de- 
fense to  the  action  the  court,  on  the  8th  day  of  June,  1892,  rendered 
Judgment  against  the  appellant,  C  C.  Wheeler,  for  the  amount  due^ 
and,  finding  that  the  land  could  be  divided,  adjudged  that  as  much 
of  it  as  was  necessary  to  pay  the  amount  of  thejudgment  b^  sold 
and  the  master  commissioner  was  direi*ted  to  carry  the  judgment 
into  effect.  The  master,  in  executing  thejudgment,  duly  advertised 
the  sale  and  mused  all  of  the  land  to  t>e  appraised  as  required  by  the 
statute,  the  amount  at  which  it  was  appraised  beinu:  $1,650,  and  at 
the  sale,  which  was  made  on  the  14th  dsy  of  November,  1892,  the 
ap|»ellant,  C.  C.  Wheeler,  bous;ht  the  land,  which  was  stricken  off" 
to  him  for  the  sum  of  $1,400,  the  amount  of  his  bid.  But  the  amount 
which  was  required  to  be  msde  by  thejudgment  t)eing  only  the  sum 
of  $891.47,  he  was  requires!  L)y  the  master  to  execute  bond,  with  se- 
curity, for  that  sum  only,  which  he  did. 

The  report  of  the  sale  whs  promptly  made  by  the  master,  to  which 
exceptions  were  filed  by  the  appellants,  but  which  having  been  heard 
were  overruled  by  the  court  on  the  23d  day  of  December,  1892,  and 
the  report  of  sale  confirmed. 

The  record  does  not  show  that  a  deed  was  presented  to  cor.rt  from 
the  ma*<ter  to  Wheeler,  or  that  the  <-ause  was  finally  disposed  of  at 
that  term.  During  the  June  term.  1898,  however,  it  was  suggested 
of  rei'ord  Chat  the  last  note  for  $400  of  the  purchase  money,  which 
was  set  up  and  filed  with  the  petition,  had  become  due  on  the  1st 
day  of  March.  1893,  and  the  court  j^ave  pt^rsonal  judirment  against 
appellant,  C.  C.  Wheeler,  on  the  note.  A  lien  wasadjudtred  in  favor 
of  the  appellee  on  the  land  for  the  amount  of  the  note,  and  a  (jnan- 
tity  thereof  sufficient  to  satisfy  this  last  judgment  was  adjudged 
to  be  sold,  and  the  miister  cfiiumissioner  directed  to  execute  the 
ju<l^nient.  Exceptions  were  duly  taken  by  the  defendants,  who  are 
pr«)secuting  this  Hp}.>eHl  from  the  judgment. 

It  is  claimed  by  counsel  for  the  appellants  that  the  judgment  ap- 
pealed from  is  erroneous,  because  the  first  judgment,  which  did  not 
embrrice  the  last  note  for  the  purchase  money,  was  satisfied  by  the 
sale  of  the  land,  and  which,  it  is  alleged,  brought  no  more  than 
enough  to  pay  off  the  judgment,  and  that  the  action  not  having  been 
retained  for  any  purpose,  the  court  having  made  and  confirmed  the 
sale  had  no  jurisdiction  to  order  the  land  to  be  sold  again  to  satisfy 
the  purchase  money  that  was  not  embraced  in  the  first  judgment. 

That  there  was  some  irregularity  in  the  manner  of  making  the 


256  WHKELER,    &C.    V.    BLEAKLEY. 

first  sale  is  sufficiently  plain,  but  it  does  not  appear  that  complaint 
as  to  any  irregularity  or  illegality  in  making  the  sale  was  included 
in  the  exceptions  of  appellants  to  the  report  of  the  snle  as  made  by  the 
master,  nor  can  it  be  said,  upon  the  record  before  us,  that  this  irreg- 
ularity was  of  such  a  character  as  to  make  it  error  prejudicial  to  the 
substantial  rights  of  th6  appellants  for  which  the  Judgmeht  ought  to 
be  reversed.  The  appellee  had  the  right  to  sue  when  he  did  on  the 
past  due  notes  for  the  purchase  money,  and  before  the  last  note  was 
due,  and,  owning  all  of  the  notes,  it  was  proper  for  him  to  set  up  and 
descril>e  in  the  petition  the  note  not  due,  as  well  as  those  that  were 
due  at  the  commencement  of  his  action,  and  to  ask  for  Judirment  on 
the  former  when  it  became  due.  In  such  a  case,  under  section  693-4 
of  the  Civil  Code,  the  court  was  authorized  to  order  a  sale  of  enough 
of  the  land  to  pay  the  notes  due  at  the  date  of  the  judgment,  or  when 
the  action  was  commenced,  if  the  land  was  susceptible  of  division 
without  materially  Impairing  its  value.  (Ward  v.  Coffey,  11  Ky. 
liAW  Rep.,  339.) 

This  the  court  did.  In  making  the  sale,  however,  the  master  had 
the  whole  of  the  land  appraised,  and  then  offered  it  for  sale  as  a 
whole,  and  this  is  the  irregularity  referred  to.  As  has  been  stated, 
the  appellant,  C.  C.  Wheeler,  bid  for  the  land  as  oflered  by  the  mas- 
ter the  sum  of  $1,40(),  which  was  less  than  its  appraised  value  by 
^250,  and  f  508.53  more  than  enough  to  satisfy  the  judgment  for  the 
amount  of  the  past  due  notes  and  the  costs  of  the  action.  Doubtless 
the  court  would  have  set  the  sale  aside  if  attention  had  been  called 
to  this  irregularity  on  the  part  of  the  master  in  the  exceptions  of  the 
appellants  to  the  sale.  But  since  the  appellant,  C.  C.  VVheeler,  was 
bound  on  the  unmatured  note,  and  knew  it  was  not  embraced  in 
the  judgment  under  which  the  sale  was  made,  and  since  he  bought 
the  land,  which  was  at  the  lowest  estimate  worth  $758.53  more  than 
the  amount  due  on  the  said  judgment,  we  can  not  se*-  that  the  sub- 
stantial rights  of  the  appellant*^  have  l)een  prejudiced  by  the  judg- 
ment on  the  last  note,  and  the  order  to  sell  enough  of  the  land  to 
satisfy  it.  In  our  view  of  the  case,  as  it  is  presented  in  the  record  be- 
fore us,  it  would  be  inequitable  and  unjust  to  allow  the  apfiellants  to 
•defeat,  by  these  methods,  the  plain  remedy  afforded  by  the  law  to 
the  appellee  for  the  collection  of  his  debt,  and  the  enforcement  of 
his  lien  on  the  land  by  which  it  w&s  secured. 

This  case  is  not  like  the  case  of  Brown  v.  Vancleave,  8B  Ky., 
^1,  which  counsel  for  appellants  rely  on  for  a  reversal  c»f  the 
Judgment.  In  that  case  an  amended  petition  was  filed  setting  up  a 
new  and  distinct  cause  of  action  after  judgment  was  rendered  in  the 
:action  and  satisfied,  and  it  was  properly  held  that  this  ought  not  to 
have  been  allowed,  and  that  all  proceedings  on  the  amended  petition 
after  the  Judgment  was  satisfied  were  void.  But  here  there  was  no 
amended  petition  or  new  cause  of  action  set  up  diflerent  from  or  in 
addition  to  what  was  properly  set  up  in  the  petition  at  the  commence- 
ment of  the  action.  It  was  a  cause  of  action  which  was  in  existence, 
"but  upon  which  (he  right  of  action  had  not  accrued  when  the  action 
was  commenced,  but  which,  as  we  have  seen,  was  properly  stated  and 
described  in  the  petition.  And  the  action,  although  not  by  formal 
order  retained,  was  actually  retained  and  kept  on  the  docket,  as  it 
was  manifest  that  further  proceedings  were  necessary  to  he  had  in 
the  action  before  the  cause  could  be  said  to  be  finally  disposed  of. 
"Under  the  circumstances  it  would  have  been  improper  for  the  court 
to  strike  the  cause  from  the  docket  and  thus  require  the  appellee  to 
bring  another  action  on  the  last  note,  and  it  was  not  error  to  render 
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judgment  on  the  last  note  upon  suggestion  of  record  that  it  had  he- 
come  due,  or  to  onier  a  sale  of  so  much  of  the  land  which  could  be 
divided  as  might  be  ne<*essary  to  satisfy  it. 
There  being  no  reversible  error,  the  judgment  Is  affirmed. 


Dkwitt  v.  Ma  they  &  Co. 
{Fifed  May  27,  1896— JVo<  to  be  reported.) 

Trade  name — Injunction — The  plHiutifl  and  bis  predecessors  in  bnsineds 
having  for  more  than  thirty  years  conducted  a  shIoou  in  a  particular  bnild- 
ing  under  the  name  of  **The  Saratoga,''  and  plaintiff  having  purchased  from 
his  immediate  predeceBsor  the  ri^ht  to  the  nse  of  the  word  ^^Saraiof^a"  as  a 
business  name,  title,  trade-mark  and  brand  for  goods  sold  under  that  name, 
he  had  the  right,  upon  moving  his  business  into  another  building,  to  con- 
tinue the  n)«e  of  the  trade  name  and  trade-mark,  and  in  this  action  brought 
by  him  the  chancellor  properly  enjoined  the  defendants,  who  had  moved 
into  the  building  formerly  occupied  by  the  plaintiff,  from  using  the  same 
bnsineps  title  in  conducting  a  like  b^usiuef-s,  the  name  used  not  being  merely 
the  name  of  a  locality  or  building  where  the  business  was  transacted. 

Gil)son,  Marshal]  <&  Lochre  for  appellant. 

Dt)dd  &  Dodd  for  appellees. 

Appeal  from  .Tefferaon  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Beginning  in  I808  and  continuing  for  some  thirty  years,  Hunt  first 
and  then  Knauer,  the  predecessorn  of  the  apfwilees,  conducted  a 
8ah)on  for  the  sale  of  whiski«3,  wines,  cigars,  etc.,  at  the  corner  of 
Fifth  and  Jefferson  streets  in  Louisville,  under  the  name  of  "The 
Saratoga."  Knauer  sold  to  the  Mppellees  in  1888,  and  the  latter  con- 
tinuerl  the  business  under  that  name  until  1898,  when,  failing  to 
renew  their  lease  of  the  building,  they  started  a  new  saloon  under 
the  same  business  title  about  a  block  away.  Findinsr  that  the  ap- 
pellants, who  had  moved  into  the  old  quarters  at  Fifth  and  Jefferson 
streeb<,were  about  to  use  this  name  in  their  trade  an(i  in  the  conduct 
of  a  like  business,  this  suit  was  brought  to  prevent  it. 

It  clearly  appears  from  the  proof,  and  the  chancellor  so  found,  that 
the  appellees  purchased  of  Knauer  the  sole  and  exclusive  right  to  the 
use  of  the  word  "Saratoga"  as  a  business  name,  title,  trade-mark 
and  brand  for  goods  sold  under  the  name.  The  business  was  ex- 
tensively advertised  by  labels  on  the  bottles  of  the  firm  and  by 
circulars,  and,  while  this  name  did  not  indicate  the  make  of  the 
goods,  it  came  to  indicate  with  the  trade  a  superior  selection  of  pure 
goods  by  D.  Mathey  A  Co.,  proprietors.  The  value  of  the  name  as  a 
trade  name  and  trade-mark,  for  it  was  tioth,  is  shown  by  satisfactory 
proof. 

The  legal  principles  controlling  the  ca-e  are  not  in  dispute,  hut  it 
is  the  contention  of  appellants  that  the  name  "Saratoga"  was  merely 
the  name  of  the  locality  or  building  where  the  goods  were  sold  and 
the  business  was  transacted.  We  think  the  proof  shows  otherwise, 
and  the  chancellor  properly  perpetuated  the  injunction.  (Menendez 
V.  Holt,  128  U.  S.,  514;  MKJarder  v.  Peck,  28  How.  [Pa.],  124; 
McLean  v.  Fleming,  %  U.  S.,  2o4.) 

Judgment   affirmed. 
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LouisviiiLE  &  Nashville  R.  R.  Co,  v.  Webb,  by,  Ac. 

Same  v.  Webb. 
(Mled  May  29,  1896.) 

1.  Railrnads — Injwy  to  child — Peremptory  Instruction — Where  a  boy  eleveo 
yearfl  of  n^e  wah  injared  while  Bwiiifi^int;  npon  the  Ride  of  a  moving;  freiffht 
train  aa  it  waa  leaving  a  water  tank  to  whioh  he  had  be»n  carried  apon  th» 
train,  a  diBtance  of  aeverRl  rnileR  from  the  town  in  which  he  lived,  it  was- 
neceAi«..ry,  in  order  to  render  the  railroad  company  liable,  to  prove  that  th» 
condactor  of  the  train  perAtiaded  or  invited  the  boy  to  i^et  on  the  train  and 
ride  to  the  water  tank;  that  the  accident  that  hapcened  there  in  whioh  he- 
was  injured  was  one  that  raif^ht  reasonably  have  been  expected  to  happen 
to  him  in  the  ordinary  oonrae  of  events;  that  the  servants  of  the  company 
negligently  failed  to  exercise  care  for  his  protection  commensorate  with  the 
dantrer  to  whioh  they  had  volantarily  exposed  him;  and  that  the  accident 
resaltiug  in  his  injnrifs  happened  without  the  intervention  of  any  other  in- 
dependent efficient  can^e.  And  as  none  of  these  thingi*  appeared  in  either 
of  these  actions  ngainst  the  company,  the  one  brooi^ht  by  the  boy  to  recover 
for  the  permanent  injarien  and  the  other  by  the  father  to  recover  for  loss  of 
services,  a  peremptory  instruction  to  find  for  defendant  should  have  been 
given  ill  each  case. 

2.  Duty  of  freif^ht  conductor — As  the  conductor  did  not  discover  the  pres- 
ence of  the  boy  on  the  train  until  after  it  was  in  motion,  it  wss  not  his  duty 
to  stop  the  train  and  put  the  boy  off  before  reaching  the  tank,  which  seema 
to  have  been  the  next  stopping;  place. 

3.  Nciiiii^ence — Proximate  cause — The  railroad  company  was  not  guilty  of 
negligence  in  placing  a  pile  of  <^onl  on  its  right  of  wny  for  its  necessary  use^ 
and  HA  the  proximate  cause  of  the  injury  was  the  dirtlocition  of  the  lumps 
of  cohI  when  they  were  Atrnck  by  the  infant  plaintiff's  feet,  thus  throwing 
him  under  the  traiu,  the  company  is  not  liable  even  though  the  conductor 
was  net^ligeut  in  permittint;  the  boy  to  ride  to  the  tank. 

4.  Even  though  the  conductor  committed  a  ^vong  in  inviting  other  boys^  com  pan- 
ioni«  of  plaintiff,  to  ride  to  the  tnnk  without  the  kuowledice  or  consent  of 
their  parents,  that  fact  does  not  render  the  company  liable  to  plaintiff,  to 
whom  no  invitation  was  given 

,'>.  Evidence— ^\\}\i  was  said  by  the  coiulnotor  to  plaintiff  and  his  com- 
panions nboiit  helping  to  tnke  freii^ht  from  the  train  and  riding  to  the  tank 
on  dayA  previouA  to  the  d>iy  on  whioh  the  .".ccident.  happened  was  not  com- 
petent afl  evidence  and  ouglit  to  hHve  t>een  rejected.  And  the  court  properly 
refused  to  iidmit  testimony  tending  to  show  that  thn  conductor  had  on  pre- 
vious dHVift  eticournged  plniutiff  and  his  companions  to  swing  upon  the 
ladder^  of  the  freight  OHrs. 

6.  Nea  i^eshc — A  deolaration  of  the  conductor  after  the  accident  happened 
to  the  effect  ihHt  he  hsd  been  ex  peering  Auch  an  accident  was  not  a  part  of 
the  res  i,tst<r,  Hud  ought  not  to  have  been  admitted  as  evidence. 

7.  Suite  —  I'.vidence — The  conductor  having  denied  that  he  had  made  such 
a  statement  in  tho  presence  of  a  certain  wii.nes.<«,  it  was  error  to  permit  that 
witness  to  contrHdict  him  as  to  that  matter,  for  the  statement  not  being 
coui|)etfnt  as  evidence  and  the  jury  being  directed  not  to  consider  it,  the 
effect  of  permitting  the  conchictor  to  be  ctmtradicted  in  thst  way  wiis  to  get 
before  the  jury  the  excluded  testimony,  and  the  cauti«in  to  the  jury  not  to 
consider  it  except  for  the  pnrpose  of  contradiction  could  not  remove  from 
the  minds  of  the  jnry  its  effec;t. 

8.  /  iscretion  of  children — While  a  child  is  required  to  exercise  only  such  a 
det;ree  of  discretion  and  care  as  may  reasonably  be  expected  of  children  of 
his  Hk;e  and  intelhgence,  the  mere  immntiire  age  of  the   person  injured  can 

^uot  be  Hllov^ed  to  have  tiie  effect  to  raise  a  duty  where  none  otherwise  ex- 
isted. Nor  is  Age  alone,  without  re^urd  to  intelli(;ence  and  natural  capacity^ 
the  test  of  the  degree  of  care  required  of  children. 
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9.  Instruction — An  iDstrootion  telling  the  jory  that  the  infant  plaintiff 
"WRB  bonnd  to  exercise  only  saoh  oare  as  a  boy  of  like  age  and  diAcretion 
woDld  ordinarily  exercise  nnder  the  same  or  similar  circa nastanoea/*  being 
submitted  without  any  connection  with  the  acts  of  the  infant  plaintiff  and 
the  circumstances  sntroonding  him,  was  misleading. 

B.  D.  Warfield,  H.  W.  Bruce,  William  Lindsay  and  Gordon  <fe 
Gordon  for  appellant. 

E.  W.  Hines,  Waddlll,  Nunn  &  Waddill  for  appellees. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  Landes. 

By  agreement  these  two  cases  were  heard  together  in  this  court. 
They  originated  in  the  circuit  court  or  Hopkins  county,  and  the  first- 
named  case  was  an  action  brought  by  Willie  Webb,  an  infant,  suing 
by  his  father,  W.  H.  Webb,  as  his  next  friend,  to  recover  from  the 
appellant  damages  for  the  loss  of  his  right  foot  and  ankle,  alleged  to 
have  been  the  result  of  the  negligence  of  the  servants  and  agents  of 
the  appellant  in  charge  of  one  of  its  freight  trains  on  what  is  known 
as  the  Henderson  division  in  the  system  of  railroads  owned  and 
oi)erated  by  the  appellant.  The  other  cane  was  an  action  brought  by 
thf  said  W.  H.  Webb  to  recover  damages  against  the  appellant  for 
the  loss  of  the  services  of  his  said  son,  and  the  expenses  incurred  by 
him  in  procuring  the  necessary  surgical  attention,  i»tc.,  for  him  dur- 
ing the  period  of  his  suffering  from  the  aforesaid  injuries,  and  all 
alleged  to  have  been  occasioned  by  and  to  have  been  the  result  of 
the  ^•ame  neglicence  and  wrongful  acts  that  were  alleged  in  the  first- 
named  action  as  the  ground  of  recovery  therein.  Both  cases  are 
based  upon  substantially  the  same  state  of  facts. 

In  the  action  ot  the  infant  appellee  the  Jury  rendered  a  verdict  in 
his  favor,  and  fixed  the  damages  at  the  sum  of  $5,noo,  and  in  the 
other  action  the  jury  rendered  a  verdict  in  favor  of  the  father,  and 
awarded  him  the  sum  of  $400,  and  a  judgment  having  been  rendered 
on  the  verdict  in  each  case,  and  the  court  having  refused  to  set  aside 
the  verdicts  and  grant  ihe  appellant  new  trials,  the  case^  have  been 
brouifht  before  us  by  appeals  and  a  reversal  of  the  judgment  in  each 
car^e  is  >ought  lor  various  alleged  errors,  which  will  be  noticed  as  far 
as  the  merits  of  the  nises  may  require. 

The  accident  (jcccurred  and  the  injury  was  inflicted  upon  the  infant 
appellee  at  the  Deer  creek  water  tank  on  the  line  of  the  appellant's 
railroad,  situated  about  three  njilcis  >outh  of  Sebree  City,  in  Wehster 
county,  on  the  Uth  day  of  August,  1893.  Four  days  beCore  that  date 
he  reached  the  age  of  eleven  years.  He  was  livini:  with  his  father 
and  step-mother  at  Sebree  City,  and  from  the  testimony  detailed  by 
his  \\ilnes??es  before  the  jury  on  the  trial  of  his  case,  much  of  which 
was  objected  and  excepted  lo  at  the  time  by  counsel  for  the  appellant^ 
we  gather  substantially  the  following  state  of  facts  in  his  case:  The 
infant  apixelleeand  several  boys  at  Sehree  City,  who  were  his  com- 
panions and  of  about  his  age,  had  occasionally  assisted  in  unloading 
freight  at  the  depot  from  the  appellant's  local  freight  train  previous 
to  the  day  on  which  the  accident  occurred,  and  so  employed  them- 
selves on  the  day  before;  this  local  freight  ran  regularly  between 
Howell,  near  Evansville,  Indiana,  and  Earlinu:ton,  in  Hopkins 
county;  on  such  occasions  the  con<iuctor,  Peter  J.  Hurb,  in  charge 
of  the  train,  encouraged  the  hoys  to  assist  in  unloading  freight  by 
promising  them  that  they  might  ride  on  the  train  from  Sehree  to 
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the  water  tank,  and  did  permit  them  to  take  the  ride;  the  infant 
appellee  had  ridden  twice  on  the  train  to  the  tank  before  he  was  in- 
jured; on  the  day  before  he  was  injured  he  and  the  other  boys  carried 
watermelons  from  the  train,  and  on  that  day  they  rode  on  the  train 
to  the  tank;  when  they  rode  to  the  tank  they  walked  back  to  Sebree; 
on  the  day  he  received  the  injury  the  infant  appellee  was  not  at  the 
depot  when  the  train  arrived,  but  other  boys  were  there,  and  asisi.sted 
in  unloading  freight,  the  conductor  having  promised  them  the  ride 
if  they  would  do  so;  the  infant  appellee  did  not  on  that  day  assist 
in  unloading  freight,  and  the  conductor  did  not  say  anything  to  him 
about  it,  ana  did  not  promise  him  a  ride  to  the  tank,  and  did  not 
invite  or  request  him  to  ride  there  on  the  train,  but  the  infant  appellee 
reached  the  depot  while  the  other  boys  were  unloading  and  saw  them 
at  work,  and  just  before  the  train  started  from- the  depot  on  its  journey 
southward  and  towards  the  tank  he  and  someof  the  other  boys  boarded 
the  caboose,  which  was  in  the  rear  of  the  train  and  was  standing  sev- 
eral car  lengths  back  from  the  depot  pIatfortY),and  other  boys  boarded 
some  of  Iftie  other  cars. 

There  was  no  proof  that  the  conductor  saw  the  infant  appellee 
board  the  caboose,  but  the  proof  does  show  that  the  conductor  was 
standing  on  the  platform  when  the  train  started,  and  that  he  jumped 
or  swung  himself  on  the  cab(K)se  from  the  platform  while  the  train 
was  in  motion,  and  that  he  saw  the  infant  appellee  in  the  Ciiboose 
after  he  entered  it,  and  that  he  did  not  stop  the  train  to  put  him  off 
before  it  reached  the  tank,  where  it  stopped  to  take  on  a  supply  of 
water  for  the  locomotive. 

The  train  was  a  long  one,  and  it  arrived  at  the  tank  without  acci- 
dent or  injury  to  any  one,  and  after  it  stopped,  and  while  water  was 
being  taken  from  the  tank,  the  infant  appellee  and  the  other  boys 
got  safely  off  and  ran  along  the  side  of  the  standing  train  to  the  tank, 
where  the  infant  appellee  took  a  drink  of  water.  He  and  s(mie  of 
the  other  lx)ys  then  went  back  towards  the  rear  of  the  train,  and 
after  the  train  had  started  from  the  tank,  and  while  it  was  in  motion, 
the  infant  appellee  and  other  boys  took  hold  of  the  ladders  on  the 
side  of  the  cars  and  swung  to  then),  and,  letting  go,  jumped  from 
them  to  the  ground  while  the  train  was  moving;  but  when  the  infant 
appellee  loosed  his  hold  and  jumped,  his  feet  struck  a  pile  of  coal 
which  had  been  placed  on  the  right  of  way  and  was  for  the  use  of 
the  pumping  engine  at  the  tank,  and  the  coal  slipped  or  gave  way 
under  his  feet,  and  in  this  way  his  right  foot  went  under  the  cars, 
and  was  run  over  and  mashed,  so  that  his  foot  and  about  three  inches 
of  his  le^  had  to  be  amputated. 

There  is  no  proof  that  the  conductor  or  any  of  the  other  employes 
of  the  company  saw  the  infant  appellee  or  other  boys  when  they 
took  hold  of  the  ladders  on  the  sides  of  the  cars  or  when  they  were 
swinging  from  them,  and  they  were  not  warned  by  any  of  them  not 
to  do  so,  or  of  the  danger  of  doing  it,  and  appellee  did  not  see  any  of 
the  trainmen  at  the  time;  but  the  step-mother  of  the  infant  appellee 
had  told  him  to  keepaway  from  the  railroad  and  from  the  trains,  and 
his  father  had  told  him  to  keep  out  of  town  and  away  from  trains, 
and  to  stay  at  home  in  the  yard,  and  his  unloading  freight  at  the 
depot  and  riding  on  the  train  to  the  tank  were  without  their  knowl- 
edge or  c<msent. 

After  the  accident  happened  the  train  was  stopped,  having  crossed 
the  bridge  which  spanned  the  creek  a  short  distance  from  the  tank, 
and  the  conductor  ran  back,  and  came  up  to  where  the  infant  appel- 
lee was  lying. 

Over  the  objections  of  the  counsel  for  the  appellant  the  court  per- 
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mitted  several  of  the  witnesspa  to  testify  that  when  the  conductor 
came  up  he  said  that  **thls  is  Just  what  I  've  been  expecting  for  sev- 
eral days,  but  it  is  not  my  fault.  IT  the  tK)ys  had  minded  me  Willie 
would  not  have  been  hurt." 

Counsel  for  the  api>ellant  also  objected  to  all  of  the  testimony  of 
each  of  several  witnej'se?*,  which  the  court  piermitted  to  be  introduced 
in  behalf  of  the  plaint! tf,  that  showed  what  the  conductor  said  to 
the  boys  on  the  days  previous  to  the  accident  with  reference  to  their 
helpinjr  to  unload  freiv^ht  at  Sebreeand  riding  to  the  tank. 

Thn  proof  shows  that  the  infant  appt»Ilee  was  a  boy  of  ordinary 
spriKhtliness  and  intelligence.  One  witness  said  that,  in  this  res^ard, 
"he  was  just  like  the  common  run  of  boys." 

Dr.  Parker,  the  physician  and  surj^eon  whoattended  him  and  who, 
with  the  assistance  of  Dr.  Agnew,  amputated  his  lejc,  said:  **I  con- 
sider him  a  sprightly  boy — sprightly  as  other  boys  of  his  age  and 
size." 

The  appellee  said  to  Patrick  Williams,  one  of  his  witnesses,  who 
carriwi  him  away  after  he  was  hurt,  that  *'if  I  had  minded  my 
father  it  w<»uld  not  have  hnpi^ened."  On  cross-examination  the  ap- 
pellee said  that  he  "did  not  know  it  was  dangerous  to  try  to  get  on 
or  swing  from  the  train." 

At  the  conclusion  of  the  testimony  in  behalf  of  the  appellee,  coun- 
sel for  the  appellant  moved  the  court  to  exclude  from  the  Jury  so 
much  of  the  evidence,  already  excepted  to,  as  detailed  what  occur- 
red at  the  depot  at  Sebree  between  the  conductor  and  the  infant 
appellee  and  other  boys  with  reference  to  the  boys  helping  to  unload 
the  cars  and  riding  to  the  tank,  and  ali^o  all  evidence  of  the  state- 
ments of  the  conductor  after  the  accident,  to  the  effect  that  he  had 
been  expecting,  for  several  days,  some  such  accident  to  happen;  and 
also  moved  the  court  to  instruct  the  Jury  "to  find  for  the  defendant." 

It  seems  that  the  court  did  not  at  the  time  act  upon  either  of  the 
motions  to  exclude  testimony  from  the  jury,  but  overruled  the  mo- 
tion for  a  peremptory  instruction,  to  which  exception  was  taken  at 
the  time,  and  the  first  question  to  l)e  considered  arises  upon  the 
action  of  the  court  in  overruling  the  motion  to  instruct  the  jury  to 
find  for  the  appellant. 

The  motion  for  the  peremptory  instruction  carried  with  it  an  ad- 
missiim  of  the  truth  of  the  material  facts  brought  out  in  the  testi- 
mony of  the  witnesses  for  the  appellt;e  l)efore  the  jury,  and  if,  by 
this  evidence,  it  was  made  to  appear  that  the  agents  or  servants  of 
the  appellant,  who  were  in  charge  of  the  local  freight  train  which 
carried  the  infant  appellee  to  the  Deer  creek  water  tank  from  Sebree 
on  the  day  he  was  injured,  were  guilty  of  negligence,  which  was  the 
proximate  cause  of  the  injury,  then  the  court  did  not  err  in  over- 
ruling the  motion.  Otherwise,  the  instruction  ought  to  have  been 
given,  and  the  court  erred  in  refusing  to  give  it. 

The  important  inquiry,  therefore,  is  whether  the  facts  thus  in 
evidence  were  sufficient  to  sustain  a  finding  that  the  agents  or  ser- 
vants of  the  appellant  were  guilty  of  negligence,  and,  if  so,  whether 
such  negligence  was  the  proximate  cause  of  the  injury  suffered  by 
the  infant  appellee. 

The  facts  being  admitted  by  the  motion,  which  is  in  the  nature  of 
a  demurrer  to  the  evidence,  these  inquiries  are  purely  questions  of 
law,  which  must  be  decided  by  the  court.  After  a  careful  study  of 
the  facts  under  consideration  and  investigation  of  the  questions 
involved,  in  the  light  of  the  authorities  relied  on  and  quoteil  in  the 
briefs  of  counsel  on  both  sides,  and  other  authorities,  we  have 
rf>ached  the  conclusion  that  the  facts  do  not  show  that  the  agents  or 
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servHnts  of  the  appellant  were  j?uilty  of  ne^^li^enee  or  of  any  act  or 
omission  of  duty  toward  the  infant  appellee  which  can  be  said,  in 
any  sense,  to  have  heen  the  proximate  cause  of  the  unfortunate 
accident,  the  results  of  which  were  so  painful  and  are  so  much  to  be 
deplored. 

This  case  inust  be  governed  by  the  ordinary  principles  of  law 
applicable  to  cases  involvinvf  questions  of  negliirence  an<i  contribu- 
tory negligence,  except  so  lar  as  the  immature  a^re  of  the  infant 
appellee  may  affect  the  question  of  contributory  negligence  on  his 
part.  But  it  is  manifest  ilint  his  immature  intelligence  and  unripe 
experience,  by  which  he  may  have  been,  as  alleged,  unable  to  inti- 
mate the  danger  of  swinging  upon  and  jumping  from  a  moving  train 
of  cars,  can  not  be  invoked  to  fix  liability  upon  the  appellant  unless 
theasenls  or  servants  of  the  appellant  voluntarily  and  knowingly 
exposed  him  to  the  dangers  which  resulted  in  his  injuries,  or,  know- 
ing that  lie  was  in  danger,  negligently  failed  to  use  such  meiins  as 
were  in  their  power  to  relieve  him  from  the  danger  and  thus  avoid 
the  injuries,  by  reason  of  which  failure  the  injuries  resulted.  In 
this  view  of  the  case,  in  order  to  render  the  appellant  liable,  it  was 
necessary  to  prove  that  the  conductor  of  the  train  persuaded  or  in- 
vited the  infant  appellee  to  >»et  on  the  train  and  ride  to  the  water 
tank;  that  the  accident  that  happened  there  in  which  he  was  injured 
was  one  that  was  likely  or  might  reasonably  have  been  expected  to 
happen  to  him  in  the  ordinary  or  natural  course  of  events;  that 
the  agents  or  servants  of  the  appellant  negligently  failed  to  exercise 
care  for  his  protection  conumeiisurate  with  the  danger  to  which  they 
had  voluntarily  exposed  him;  and  that  the  accident  did  so  happen, 
resulting  in  his  injuries,  without  the  intervention  of  any  other  inde- 
pendent efficient  cause.  The  principles  of  law  upon  which  liability 
in  such  cases  is  based  is  well  settled  by  the  authorities.  (Am.  & 
£ng.  £nc.  of  Law,  volume  10,-  page  674;  Wood  on  Railroads,  section 
«S19,  pages  1437  to  1439;  Paducah  &.  Memphis  B.  R.  Co.,  12  Bush,  41; 
Bransom's  adm'r  v.  Labrot,  <&c.,  81  Ky.,  688;  Shields  v.  L.  <&  N.  R. 
R.  Co.,  16  Ky.  Law  Rep.,  849;  Kentucky  Hotel  Co.  v.  Camp,  17  Ky. 
Law  Rep.,  297;  Van  Natta  v.  People's  Street  Railway,  Electric 
Light  «fe  Power  Co.,  Ac,  84  S.  W.  Rep.,  606;  Ky.  Central  R.  R.  Co. 
V.  Gastineau's  adm'r,  7  Ky.  Law  Rep.,  8;  L.  &  N.  R.  R.  Co.  v. 
Hunt,  11  Ky.  Law  Rep.,  826.) 

Applying  these  principles  to  this  case  it  is  clear  that  the  evidence 
under  consideration  wholly  failed  to  fix  liability  on  the  appellant. 
It  shows  that  the  infant  appellee  went  into  the  caboose  attached  to 
the  train  of  cars  voluntarily,  knowing  that  he  was  acting  contrary 
to  the  wishes  and  commands  of  his  parents,  without  being  invited 
or  persuaded  so  to  do  by  the  conductor  and  without  his  knowledge. 
The  conductor  boarded  the  train  while  it  was  in  motion  and  on  the 
way  to  the  tank;  and,  assuming  that  the  evidence  shows  that  the 
appellee  was  inside  the  cat>oose  when  the  conductor  entered  it  and 
that  the  conductor  discovert  d  him  us  soon  as  he  entered,  still  it  was 
not  the  duty  of  the  conductor  to  stop  the  train  and  put  the  appellee 
off  tKjfore  reaching  the  tank,  which  seems  to  have  been  the  next 
stopping  place. 

When  the  train  reached  the  tank  it  stopped  to  supply  the  locomo- 
tive with  water,  and  the  appellee  and  the  other  boys  got  off  safely, 
and  the  evidence  fails  to  show  that  the  conductor,  or  any  of  the 
trainmen,  saw  the  appellee  after  reaching  the  tank  until  after  his 
foot  was  mashed.  He  was  not  carried  to  a  place  where  danger  was 
naturally  to  be  apprehended,  nor  was  there  any  evidence  that  indi- 
cated that  the  infant  appellee  was  so  deficient  in  intelligence,  by 
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reason  uf  immature  age,  or  the  want  of  natural  capacity,  a»  to  ren- 
der it  nece^sary  that  especial  care  and  watch fulnesH  should  be  exer- 

!  cise(i  to  prevent  him  from  exposing  iiitiiself  to  danger  whenever  it 

j  might  bet'ome  apparent.  If  this  was  necosary  then  his  parents  were 

at  fault  in  failing;  to  enforce  nbedleoce  to  their  coniniands,  which 
were  given  in  order  that  he  might  bej^avt^d  fnuw  harm.  But  as  they 
trusted  him  to  obey,  they  exhibited  their  belief  that  his  intelligence 

j  was  sufficient  to  enable  him  to  appreciate  the  necessity  of  avoi<ling 

contact  with  movinjjr  trains.  But  after  all  the  imme<liate  or  proxi- 
mate cause  of  the  accident  was  the  dislocation  of  the  lumps  of  coal 
when  his  feet  struck  the  pile,  by  reason  of  which  his  foot  was  turned 
and  projected  on  the  railroad  traclc,  where  it  was  crushed  by  the 
car  wheels. 

It  can  not  be  said  that  the  placing  of  the  coal  there  on  its  rie:ht  of 
way  t)y  the  ci»mpany  for  its  own  necessarv  use  was  negligence,  or 
that  it  was  likely  to  be  the  occasion  of  such  an  accident.  And  so  it 
is  clear  that  the  mjuries  which  ttie  iniaol  appellee  suffered  were  not 
proximately  cause<l  by  any  wrongful  or  negligent  act  or  omission 
of  the  agents  or  servants  of  the  appellant.  We  do  not  mean  to  be 
understood  as  holding  that  t»»e  conductor  was  guilty  of  no  wrong 
in  inviting  and  taking  on  his  train  of  cars  young  boys  without  the 
knowledge  or  consent  of  their  parents.  We  only  mean  to  say  that 
whatever  wrong  he  nmy  have  t-ommitted  in  this  regard  res|)ecting 
other  boys  on  the  day  of  this  uniortunate  accident  ho  was  not  on 
that  day,  according  to  the  evidence  we  have  been  considering, 
chargeable  with  wrtmg  respecting  the  infant  appellee.  And  it  fol- 
lows from  what  has  l)een  said  that  the  court  below  erred  in  overrul- 
ing the  motion  made  by  counsel  for  the  appellant  for  a  peremptory 
instruction,  and  on  that  account  the  Judgment  in  this  Cdse  must  be 
reversed. 

As  the  case  must  be, tried  again,  it  will  be  proper  to  refer  to  some 
of  the  testimony  introduced  after  the  motion  for  a  peremptory  in- 
struction was  overruled,  and  to  pass  on  exceptions  taken  during  the 
progress  of  the  trial  to  the  action  of  the  court  in  admitting  and  re- 
jecting testimony  offered,  and  in  giving  and  refusing  requests  for 
instructions.  But  we  shall  do  this  for  the  most  part  in  a  general 
wa3*,  since  ilie  views  we  have  already*  expressed  as  to  the  law  appli- 
cable to  the  case  are  sufficiently  explicit.  After  the  motion  for  a 
peremptory  instruction  was  overruled  by  the  court  a  number  of  wit- 
nesses were  introduced  in  behalf  of  the  appellant,  and  among  them 
the  Cfmductor,  P.  J.  Herb,  who  had  been  in  charge  of  the  local 
freight  trains  between  Howell,  Indiana,  and  Earlington,  Kentucky, 

i  for  twelve  years. 

I  The  bill  of  exceptions  contains  no  evidence  introduced  by  either 

party  that  showed  that  the  conductor  either  invited  or  induced  the 
infant  appellee  to  ride  to  the  water  tank  on  the  day  he  was  injured, 

!  or  that  the  conductor  was  aware  that  he  intended  to  board  the  train, 

or  when  he  did  so.    The  conductor  testified  that  he  did  not  know 

'  he  was  on  the  train  until  it  was  within  about  three-fourths  of  a  mile 

k  from  the  tank,  and  tiiat  when  he  first  discovered  him  he  was  on  the 

Iront  end  of  the  cak)oose,  which  the  conductor  himself  boarded  while 
the  train  was  in  motion;  that  as  soon  as  he  saw  him  with  some  other 
boys  he  made  them  get  on  the  inside  of  the  cabo(jse,  and  that  when 
the  train  stopped  at  the  tank  he  ordered  them  off,  and  told  them  to 
stay  off'. 

Another  witness  testified  that  he  saw  him  and  other  boys  standing 
on  the  steps  on  the  front  end  of  the  caboose  when  the  train  had 
reached  a  point  which  was  about  half  way  between  Sebree  and  the 
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tank,    other  witnesses,  however,  testified  that  they  saw  him  iu  thfr 
caboose  at  about  that  time,  showing  a  conflict  in  the  testimony  as  ta 
the  time  when  he  entered  the  caboose.    These  facts  are  important 
in  this  connection  only  as  they  show  the  character  of  the  testimony 
on  both  «idesthat  was  tiually  ^$ubmitted  to  the  Jury,  and  upon  which 
the  instiuciions  of  the  court  as  to  the  law  of  the  case  wereKiven.. 
Over  the  objections  of  counsel  for  the  appellant  testimony  was  ad- 
mitted to  prove  what  was  j-aid  by  the  conductor  to  the  boys,  includ- 
ing the  infant  Hppellee,  about  helping  to  take  freight  from  the  train 
and  riding  to  the  tank  on  days  previous  to  the  day  on  which  the  ac- 
cident happened.    This  testimony  ou^ht  to  have  been  rejected.  The- 
case  was  between  the  infant  appellee  and  the  appellant,  and  the  sub- 
ject of  the  invest igaii(Mi  was  what  o<*curred  on  the  day  the  injuries 
were  inflicted,  and  what  occurred  on  previous  days  had  no  necessary 
connection  with  and  wa>  in  no  sense  a  part  of  the  transactions  of  that 
day.    For  this  reason  also  the  court  properly  refused  to  allow  proof 
to  be  made  in  behalf  of  the  appellee  of  what  it  was  alleged  the  con- 
ductor and  the  trainmen  said  to  the  boys  on  occasions  before  that 
day  about  swinging  on  the  ladders  attached  to  the  sides  of  the  cars^ 
and  telling  them  to  do  this  in  order  to  learn  to  be  '^hoppers"  and  the 
like,  and  that  the  boys  were  in  the  habit  of  practicing  in  that  way 
on  previous  occasions  when  they  rode  to  the  tank.    The  testimony 
of  what  was  said  by  the  conductor  after  the  accident  as  to  his  having 
expected  such  an  accident  to  happen  ought  not  to  have  been  admit- 
ted over  the  objections  of  counsel  for  the  appellant,  because  these- 
statements,  if  made,  were  not  part  of  the  res  gestae^  and  although 
the  statement  as  testified  to  by  some  of  the  witnesses  included  a  pro- 
test by  the  conductor  that  it  was  not  his  fault,  and  that  *4f  the  boys 
had  minded  me  Willie  would  not  be  hurt,"  still  it  was  to  the  preju- 
dice of  the  appellant,  and  being  incompetent  testimony  it  ought  not 
to  have  been  admitted  by  the  court.    True,  the  court  excluded  it  be- 
fore the  case  was  submitted  to  the  jury,  but  it  was  error  from  the 
first  to  admit  it  against  the  objection  of  the  appellant.    But  after  the 
conductor  in  his  testimony  denied  that  he  made  the  statement  attrib- 
uted to  him  by  the  witnesses,  or  any  recollection  of  it,  and  said  that 
he  did  not  make  the  statement  in  the  presenc*e  of  a  cert^iin  witness, 
the  court  permitted  that  witness  to  testify  over  the  objection  of  ap- 
pellant's counsel  that  he  did  make  the  statement  in  his  presence,  but 
this  testimony  was  admitted,  as  the  court  cautioned  the  jury  only  for 
the  purpose  of  contradicting  the  conductor.    This  was  likewise  error. 
The  testimony  of  the  conductor  denying  that  he  made  the  statement 
attributed  to  him  was  given  before  the  evidence  on  the  subject  of  his 
alleged  statement  was  excluded  as  incompetent,  and  his  denial  that 
he  made  the  statement  in  the  presence  of  the  contradicting  witness 
was  brought  out  on  cross-examination  by  counsel  tor  the  appellee. 
After  the  exclusion  ot  the  testimony  as  incompetent  and  irrelevant 
the  conditions  were  the  same  from  a  legal  standpoint  as  if  it  had  not 
been  admitted.     Under  these  circuuistances  it  was  improj>er  to  per- 
mit the  contradicting  witness  to  testify  that  he  heard  the  conductor 
make  a  statement  which  in  itself  was  not  competent  or  relevant  to 
the  issue  on  trial.    This  was  an  indirect  method  of  getting  before  the 
jury  the  excluded  testimony,  and  no  cautionary  words  addressed  by 
the  court  to  the  jury  were  adequate  to  remove  irom  their  minds  the 
effect  of  such  testimony.  It  is  well  settled  by  the  authorities  that  this 
method  of  contradicting  a  witness  is  not  proper.    (Am.  <fe  Eng.  Enc. 
of  Law,  volume  29,  page  793;  1  Green  leaf  on  Evidence,  section  462; 
Crittenden    v.  Commonwealth,  82    Ky.,   1(54;    Commonwealth   v. 
Hourigan,  89  Ky.,  311.) 
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Althoufrh  sotDe  of  the  instructions  K^ven  by  the  court  contain  a 
fair  statement  of  the  principles  of  law  applicable  to  the  ease,  yet, 
tal^en  as  a  whole,  they  are  not  in  accord  with  the  views  we  have 
expressed.  The  same  may  l)e  said  of  many  of  the  requests  that 
were  refused  by  the  court.  The  question  rejrardiny:  the  dej^rree  of 
care  that  an  infant  is  required  to  exercise  to  avoid  injury  in  circum- 
stances of  peril  becomes  material  in  such  cases  as  bearing  on  the 
question  of  contributory  neglia:ence  when  the  evidence  tends  to  es- 
tablish nesrligence  <»n  the  part  of  the  person  \%hom  it  is  sought  to 
make  liable  lor  the  injury  inflicted  on  the  infant.  The  well-set- 
tled rule  in  such  cases  is  that  a  child  is  required  to  exercise  only 
such  a  degree  of  discretion  and  rare  as  may  be  reasonably  expected 
of  children  of  his  age  and  intelUgence  in  any  given  circumstances 
of  danger.  But  the  mere  immature  a«:e  of  the  person  injured  can 
not  be  allowed  to  have  the  effect  **to  raise  a  duty  where  none  other- 
wise existed."  (Nolan  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  25  Am.  &  Eng. 
R.  R.  cases,  342.) 

And  none  of  the  authorities  make  age  the  only  test  of  the  degree 
of  care  required  of  children  in  such  cases.  The  abstract  proposition 
of  law  embraced  in  instruction  No.  o  that  tlie  infant  appellee  **wa8 
bound  to  exercise  only  such  care  as  a  boy  of  like  age  and  discretion 
would  ordinarily  exercise  under  the  same  or  similar  circumstances" 
may  be  conceded.  But  as  a  single  proposition,  submitted  without 
any  connection  with  the  acts  of  the  infant  appellee  and  the  <-ircum- 
stances  surrounding  him,  it  was  misleiuiing  and  erroneous  because 
of  the  implied  assumption  that  the  appellant  was  chargeable  with 
neeligence,  and  that  a  boy  of  eleven  years  of  age,  irrespective  of  in- 
telligence and  natural  capacity,  could  not  be  held  t;uilty  of  contribu- 
tory negligence.  (L.  &  N.  R.  R.  Co.  v.  Hunt,  11  Ky.  Law  Rep., 
825;  Erwiu  v.  St.  Louis,  dec,  R.  R.  Co.,  35  Am.  &  Eng.  R.  R.  cases, 
390.) 

On  this  line  instructions  **T"  and  '*U,"  given  at  the  instance  of 
counsel  for  the  appellant,  are  unobjectionable;  and  instruction  **J," 
asked  for  by  them  and  refused  by  the  court,  contains  a  correct  state- 
ment of  the  duty  of  the  conductor  after  he  discovered  the  infant  ap- 
pellee on  the  train,  and  out^ht  to  have  been  given.  After  discovering 
nim  the  ctmductor  whs  under  no  obligation  to  stop  the  train  to  put 
him  off  short  of  the  most  convenient  and  reasonably  safe  place  for 
that  purp(jse.  Instruction  '*  A,"  asked  for  by  counsel  for  the  appellee, 
was  properly  refused  by  the  court,  because  it  was  based  on  the  as- 
sumption, without  any  evidence  to  support  it,  that  the  conductor 
induced  the  infant  appellee  to  ride  on  the  train  on  the  day  of  the  ac- 
cident, and  that  he  induced  or  permitted  him  to  swing  from  it  while 
it  was  in  motion,  and  for  the  further  renson  that  it  virtually  made 
his  immature  age  alone,  without  regard  to  his  intelligence  and  nat- 
ural capacity,  the  test  of  the  degree  of  care  retjuired  of  him.  (Van 
Natta  V.  People's  Street  Railway,  Ac.  Co.,  suf)ra,) 

Instruction  '*B,"  asked  for  by  appellee's  counsel  contained  also  the 
same  unwarranted  assumptions  as  were  contained  in  instruction  "A," 
and  instruction  **C"  was  the  sanje  as  No.  5,  and  they  were  both  prop- 
erly refused  by  the  court.  With  regard  to  the  instructions  given  by 
the  court  on  its  own  motion,  without  entering  into  details,  we  find 
that  taken  togetiier  they  do  not  conform  to  our  views  as  herein  ex- 
pressed of  the  law  applicable  to  the  case  upon  the  evidence  as  set  out 
in  the  bill  of  exceptions,  and  upon  the  return  of  the  case  the  court 
will,  in  instructing  the  jury,  conform  to  the  principles  of  law  as  we 
have  stated  them. 

The  other  case  of  W.  H.  Webb,  the  father  of  the  infant  appellee 
vol.  i« — 18 
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in  the  first  case,  as  we  have  stated,  rests  upon  almost  precisely  the 
same  facts  in  evidence.  The  two  records  presenting  nearly  the  same 
quets'tion,  our  opinion  in  the  iirst  case  settles  the  questions  raised  in 
the  other.  No  testimony  was  introduced  in  behalf  of  the  appellantt 
and  at  the  close  of  the  testimony  for  appellee  counsel  for  appellant 
moved  for  a  peremptory  instruction,  which  was  refused,  and  which 
we  are  of  the  opinion  ou{;ht  to  have  been  given. 

For  the  reasons  given  the  Judgment  in  each  of  the  cases  is  reversed 
and  the  causes  remanded,  with  directions  to  set  aside  the  verdict  and 
award  a  new  trial  in  ench  case,  and  for  proceedinj^s  in  each  consist- 
ent with  this  opinion. 


Armendt,  Af?.  v.  Perkins. 
{Filed  May  29,  1896--i\'b<  to  be  reported,) 
Little  A  Little  for  appellants. 
C.  S.  Walker  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  record  makes  perfectly  manifest  that  the  error  in  the  judg* 
ment  was  misprision  of  the  clerk,  and  the  court  properly  entered  the 
judgment  nunc  pro  tunc. 

Judgment  affirmed. 


Pearce  v.  Mason  cx)unty,  &c. 
irUed  May  29,  1896.) 

Kepeal  of  local  statutes — Act  fro7'idinij  for  free  turnpikes — Local  or  special 
-A0t8  of  the  Le^iBlatare  in  force  nt  the  time  of  the  adoption  of  the  present 
Oonstitutiou,  which  are  not  inconsistent  with  that  instrnment,  and  which 
have  not  been  repealed  by  a  general  law,  remain  in  force.  And  a  general 
law  will  not  be  regarded  as  repealing  by  implication  snch  special  acts  nnleas 
there  Ih  substantial  identity  of  subject-matter  nnd  purpose  in  the  general 
and  in  the  special  acts.  Nor  does  special  legislation  upon  subjects  with 
respect  to  which  special  acts  are  now  prohibited  stand  repealed  by  the  mere 
force  of  such  prohibition. 

The  act  of  March,  1886,  entitled  "An  act  to  provide  free  tnrnpike  roads  in 
Mason  county/'  is  yet  in  force,  the  fragmentary  and  incomplete  legislative 
enactments  upon  that  subject  since  the  adoption  of  the  Constitution  not 
being  sufficient  to  authorize  the  inference  of  an  intention  to  repeal  the  local 
act. 

William  Lindsay,  A.  M.  J.  Cochran,  L.  W.  Robertson  and  W.  H. 
Wads  worth  for  appellant. 

E.  L.  Worthington,  W.  H.  Holt,  Garret  S.  Wall,  Charle«  D.  New- 
ell,  L.  W.  Qalbraith,  Milton  Johnson  and  G.  W.  Adair  for  appel- 
lees. 

Appeal  from  Mason  Circuit  Court. 
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Opinion  of  the  court  by  Judge  HazelrigK* 

The  prindpal  question  involved  here  is  whether  the  local  act  of 
Ikfarch,  1886,  entitled  *^An  act  to  provide  free  turnpike  roads  in 
Mason  county,"  is  yet  in  force. 

The  learned  counsel  for  appellant  rest  their  contention  that  it  is  no 
longer  in  force,  not  u|K)n  any  provision  of  the  Oonstitiition  expressly 
repealing  it,  or  upon  legislation  subsequently  had,  if  its  effect  be  de- 
termined by  the  ordinary  rules  of  statutory  repeal,  but  the  conten- 
tion is  that  the  policy  of  the  Constitution,  which  demands  the 
-snhstitutitm  of  general  laws  for  all  local  ones,  is  inconsistent  with 
the  act,  and,  therefore,  when  a  general  law  on  the  subject  of  free 
turnpikes,  such  as  may  be  found  in  the  fnigmentary  and  incomplete 
legislative  enactments  on  that  subject  since  the  adoption  of  the  Con- 
stitution, was  adopted,  it  must  l>e  taken  as  a  full  and  complete  ex- 
pression of  legislative  will  on  that  behalf,  and  if  even  important 
omissions  are  observable  in  the  general  a<*t,  it  is  yet  the  whole  law 
-on  the  subject,  sl*  far  as  intended  to  be  kept  alive  by  the  Legisla- 
ture. 

This  principle  may  be  admitted  in  a  limited  sense,  but  we  are  not 
prep4ir€?d  to  accept  the  conclusions  reached  by  counsel  in  the  applica- 
tion of  the  principle.  Surely  if  an  inspection  of  the  alleged  general 
^ct  shows  an  utter at)sence  of  legislative  intent  to  affect  the  local  act, 
by  reascm  of  not  embracing  its  lending  and  essential  features,  we  «re 
not  required  to  distort  the  legislative  meaning  in  furtherance  merely 
of  a  supposed  constitutional  policy. 

While  in  view  pf  this  policy  the  courts  may  declare  the  general 
■act  to  be  in  substitution  of  local  ones,  without  it  appearing  that  a 
re()eal  would  lie  effected  by  the  ordinary  rules  of  statutory  construc- 
tion, where  one  statute  can  be  held  to  repeal  another,  yet  certainly 
the  courts  must,  in  the  nature  of  things,  before  so  declaring,  be  sat- 
isfied that  there  is  substantial  identity  of  subject-matter  and  purpose 
in  the  general  and  in  the  special  acts,  otherwise  the  conclusion  must 
be  reached  that  if  the  Legislature  fails  to  enact  a  general  law  at  all 
-on  a  given  suhject,  affected  by  local  acts,  it  is  the  legislative  intent 
that  there  shall  be  no  law  on  that  subject,  and  local  acts  with  respect 
thereto  must  stand  repealed.  No  such  p(»licy  is  apparent  in  the  Con- 
-stitution. 

The  intent  and  purpose  of  the  Legislature,  therefore,  in  adopting 
a  general  law  is  the  proper  subject  of  inquiry,  and  in  this  case  we 
are  satisfied,  as  we  were  in  the  O'Mahoney-Bullock  case,  17  Ky* 
Law  Rf:p.,  623,  that  it  was  no  part  of  the  legislative  purpose  to 
enact  a  general  law  in  lieu  of  all  local  ones  on  the  subject  here  in- 
volved- 
It  is  contended  further,  that  the  provisions  of  subsections  15  and 
16  of  section  59  of  the  Constitution,  and  of  sections  171  and  181  of 
the  same  instrument,  when  taken  together  effect  a  repeal  of  the  local 
■act,  not  perhaps  in  themselves,  but  when  quickene<l  or  made  effect- 
ive by  the  legislation  subsequently  had. 

This  argument  is  of  kin  to  the  former  one,  and  at  last  depends  for 
its  efficacy  upon  the  nature,  character,  and  especially  the  compre- 
hensiveness of  thesul)sequent  legislation — elements,  as  we  have  seen, 
which  are  wholly  wanting  in  the  subsequent  acts  referred  to. 

Section  59  prohibits  the  p&ssage  of  local  or  special  legislation  regu- 
lating or  authorizing  the  levy  or  collection  of  taxes  (subsection  15), 
or  authorizing  the  opening,  altering,  maintaining  or  vacating  roads, 
highways,  streets,  alleys,  etc.  (subsection  16.) 

These  provisions  look  altogether  to  future  legislation,  and  mani- 
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ffstly  clo  not  affect,  diret-lly  or  indirectly,  the  laws  already  in  force^ 
The  existing  special  let^islation  on  the  subjeclB  named  in  the  various- 
subsections  of  section  59,wilh  respect  to  which  spncial  actsare  now  pro- 
hibited, does  not  ^tand  repealed  by  the  mere  force  of  such  prohibition^ 
The  General  Assembly  may  lepeal  any  of  these  special  acts  by  a  spe- 
cial act  for  that  purpose,  or  by  substitution  of  comprehensive  (general 
laws,  or,  with  respect  to  such  of  them  as  may  i)e  inconsistent  with 
those  provisions  of  the  Constitution  which  require  legislation  to  en- 
force them,  bv  the  enactment  of  laws  effect uatinir  such  constitutional 
provisions.  Such  special  nets  as  are  inconsistent  with  those  provis- 
ions of  the  ('onstitulion  which  do  not  require  lej^islation  to  enforce 
them  stand  repealed. 

So  where,  by  a  fcjrmer  special  law,  a  city  was  authorized  to 
incur  an  indebtedness  beyon«l  the  constitutional  limit,  no  ques- 
tion of  contract  rij?ht  interveninjf,  it  has  been  held  that  the  power 
could  not  be  exercised  under  the  special  act  (Beard,  Ac.  v.  City  of 
Hopkinsville,  95  Ky.,  239);  and  where  tlie  orofanic  law  requires  the 
jurisdiction  of  justices' courts  to  be  equal  and  uniform  throuRfhout 
the  State,  it  has  been  held  that  the  special  acts  conferring  jurisdiction 
wfre  inconsistent  with  the  constitutional  provision,  and  stood  re- 
pealed whrn  the  vreneral  law  fixing  the  jurisdiction  was  enacted 
(McTip:ue  V.  Commonwealth,  17  Ky.  Law  Rep.,  1418);  and,  more- 
over, this  would  afford  an  illustration  of  a  repeal  after  six  years  had 
there  been  no  general  law  parsed. 

The  act  in  <|uestion  here  does  not  stand  in  any  of  these  attitudes. 
Manifestly  the  provision  requiring  that**all  taxesshall  be  levied  and 
collected  by  K^neral  laws"  looks  to  the  future,  as  held  in  L<m^  v. 
City  of  Louisville,  17  Ky.  Law  Kep.,  253,  and  can  not  be  held  to 
affect  the  powers  c(»nferre<l  in  the  pre-exi.-tinjr  law.  It  seems  to  us- 
that  the  schedule  of  the  Constitution  conclusively  settles  this  ques- 
tion of  repeul. 

In  order  that  no  inconvenience  might  arise  by  reason  of  the  alter- 
ations and  amendments  of  the  law  by  that  instrument,  it  was 
deemed  proper  to  provide  that  the  C(»nstitution  left  in  force  all  laws 
of  the  Commonwealth  with  which  it  was  not  inconfiislent.  This 
provision,  instead  of  emphasizing  the  alleged  policy  of  hostility  to 
existing  special  legislation,  expressly  continufd  it  in  force  unless 
inconsistent  with  the  (.Constitution;  and  when  it  is  admitted  or  be- 
comes manifest  that  a  local  or  special  act  is  not  inconsistent  with  the 
Constitution,  and  has  not  been  repealed  b^-  a  general  law,  the  ques- 
tion is  settled  and  the  law  stands. 

The  positive  mandate  is  against  local  and  special  legislation  in  the 
future, and,  even  if  we  concede  that  the  Constitution  breathes  a  spirit 
of  hostility  to  jwst  legislation  of  that  class,it  is  expressly  continued  in 
forc(»  until  repealfd  in  the  manner  we  have  heretofore  pointed  out; 
nor  does  the  tiscal  court  lack  the  power  to  carry  out  the  provisions 
of  the  act  in  lieu  of  the  old  <-ourt  of  claims  and  levy.  The  provisions 
of  the  law  creating  such  a  court,  and  conferrinjf  authority  on  it,  seem 
ample.  (Section  144,  Constitution;  section  1840,  Kentucky  Stat- 
utes.) 

We  do  not  regard  the  amendment  of  1890,  which  repealed  the 
section  requiring  a  vote  to  put  the  law  in  force,  as  destroying  the- 
whole  act.  It  was  not  so  intended.  The  principal  questions  involved, 
have  been  determined  in  O'Mahony  v.  Bullock,  heretofore  cited. 

Judgment  aftirmed. 
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City  op  Owensboro,  Ac.  v.  Sparks. 
{Filed  May  29,  1896.) 

1.  Validity  of  city  ordinances — Appeals — *8  there  is  no  provision  in  the  char- 

-ter  for  citiei«  of  the  ^hird  clartA  for  testiu);  the  validity  of  city  ordiunnces,  the 

^nly  method  of  teAtiuf;  the  validity  of  any  aauh  ordinance  ia  by  appeal  from 

the  jiid);meut  of  the   police  court  enforcing   it,  and  anch  appeal  must  be 

prosecuted  in  the  aame  way  provided  for  taking;  appeala  in  other  caaea. 

2.  Juristiction  of  police  courf  —The  police  court  of  a  city  of  the  third  class 
has  jnriadietion  concurrent  with  the  circuit  court  of  a  prosecution  under 
section  1977  of  the  Kentucky  Statutes  for  the  offense  of  «^ming  committed 
within  the  city,  the  punitthrnent  beint;  limited  by  the  statute  to  a  tine  not 
exceeding;  $l(K).  And  while  such  a  prosecution  should  be  in  the  name  of  the 
Commonwealth  and  not  of  the  city,  the  fact  that  it  is  in  the  name  of  the  city, 
^hile  it  is  error,  does  not  deprive  the  police  court  of  its  jurisdiction,  and, 
therefore,  does  not  entitle  the  defendant  to  a  writ  of  prohibition  restraiuiuif 
that  conrt  from  tryin^i:  the  offense. 

8.  Stune — When  a  municipal  legislative  board  is  authorized  by  statute  to 
pass  an  ordinance  affixing;  a  penalty  for  an  offense,  it  may  in  its  dincretion 
fix  the  penalty  at  any  sum  within  the  jurisdiction  .of  the  police  court,  pro- 
vided it  id  not  less  than  the  penalty  provided  by  statute  for  the  same  of- 
fense. 

4.  City  oi'di nance — Gaming — An  ordinance  of  a  city  of  the  third  class  pro- 
Tidin^f  for  the  punishment  of  the  offense  of  ^^aming  i**  void,  no  authority 
bein^  conferred  by  the  charter  for  cities  of  the  third  class  to  pass  such  an 
-ordinance.  The  authority  *mo  prohibit  and  suppress  all  gambling  houses" 
is  not  sufficient  to  authorize  such  an  ordinance. 

Powers  &  Atchison  and  LaViga  Cleiiientfl  for  appellants. 

C.  S.  Walker  for  appellee. 

Appeal  from  Daviesn  Circuit  Court. 

Opinion  of  the  court  by  Judge  Landes. 

The  board  of  council  oX  the  city  of  Owensboro,  which  is  a  city  of 
the  third  class,  passed  an  ordinance,  which  was  approved  June  4, 
1894,  de?«ignated  as  ^'OrdinanceNr).  AO,"  for  the  purpose  of  punishing 
gaining  in  the  city,  and  which  is  as  follows:  **That  any  person  or 
p»;rsons  who  shall,  in  or  on  any  hotise-boat,  float,  tenement  of  said 
house-boat,  float  or  premises,  or  shall  on  any  of  the  streets,  alleys, 
sidewalks  or  public  grounds  of  the  city,  engage  in  any  game  of  haz- 
ard, at  which  money  or  property  is  bet,  won  or  lost,  such  person  or 
pevHons  engaged  in  such  s'lme  or  games  shall  each  be  fined  for  each 
game  thus  played  not  less  than  fifty  nor  more  than  one  hundred 
dollars." 

In  the  following  August  the  appellee,  who  was  charged  with  vio- 
lating the  said  ordinance,  was  arrested  by  virtue  of  a  warrant  issued 
t>y  the  po1i(*eJudge  of  the  city  of  Owensboro,  and  brought  before  the 
police  court  to  answer  the  charge.  A  demurrer  to  the  warrant  was 
entered  by  him,  which  was  overruled  by  the  court,  and  the  court 
having  set  the  case  for  trial,  the  appellee  brought  suit  in  the  Daviess 
Oircuit  Court  against  the  city  and  the  judge  of  the  police  court,  seek- 
ing to  prohibit  them  from  proceeding  against  the  appellee  under  the 
-ordinance,  with  alleged  ground  that  the  police  court  had  no  jurisdic- 
tion to  enforce  the  ordinance,  which,  it  was  alleged,  was  passed  by 
the  board  of  council  without  constitutional  or  legislative  authority, 
and  was,  therefore,  null  and  void. 

At  the  commencement  of  the  action  the  Judge  of  the  circuit  court 
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issued  a  temporary  order  or  writ  of  prohibition,  and,  on  parol  hear* 
ing  of  the  case,  adjudging  that  the  ordinance  was  p&^ised  without 
authority,  and  that  it  was  invalid,  ))erpetuated  the  order  of  prohi- 
bition, and  adjudged  the  costs  of  the  action  against  the  appellants, 
and  that  judgment  is  before  us  on  this  appeal. 

We  have  not  been  able  to  find  in  the  act  for  the  government  of 
cities  of  the  third  class  or  in  the  Kentucky  Statutes  any  special  pro- 
vision for  testing  the  validity  of  ordinances  passed  by  the  municipal 
legislative  board.  In  the  absence  of  such  provisions  with  reference 
to  ordinances  of  cities  of  this  class,  the  only  method  for  testing  the 
validity  of  any  such  ordinance  is  that  of  appeal  from  the  judgment 
of  the  police  court  enforcing  it,  and  such  appeal  must  be  prosecuted 
in  the  way  provided  for  prosecuting  appeals  in  other  cases. 

Section  25  of  the  Criminal  Code  authorizes  the  circuit  court  of  any 
county  by  writ  of  prohibition  to  "restrain  all  other  courts  of  infe- 
rior Jurisdiction  in  the  limits  of  the  county  from  exceeding  their 
criminnl  jurisdiction." 

But  this  remedy  is  not  applicable  in  this  case  because  under  the 
statute  (Kentucky  Statutes,  section  3359)  the  police  court  of  the  city  of 
Owensborohas  ''concurrent  jurisdiction  with  the  justices  of  the  peace 
of  all  violations  of  the  laws  of  the  Commonwealth  occurring  within 
the  corporate  limits  of  the  city."  And  justices  of  the  peace  have- 
jurisdiction,  exclusive  of  circuit  courts,  "in  all  penal  ca^^es,  the  punish- 
ment of  which  is  limited  to  a  line  not  exceeding  twenty  dol la r^;'* 
and  jurisdiction  concurrent  with  circuit  courts  "of  all  penal  cases, 
the  punishment  of  which  is  limited  to  a  fine  not  exceeding  one  hun- 
dred dollars,  or  imprisonment  not  exceeding  fifty  days,  or  both.'^ 
(Kentucky  Statutes,  section  1093.) 

The  statute  punishing  gaming  (Kentucky  Statutes,  section  1977),. 
which  is  manifestly  the  same  offense  which  the  ordinance  in  ques- 
tion was  intended  to  apply  to,  is  as  follows:  "If  any  person  or  persons- 
shall  engage  in  any  hazard  or  game  on  which  money  or  property  is 
bet,  won  or  lost,  such  person  or  persons  shall  be  subject  tc»  a  fine  of 
not  less  than  twenty  dollars  nor  more  than  one  hundred  <iollars." 

It  is  clear  that  the  violations  of  this  statute,  committed  within  the 
limits  of  the  city  of  Owensbiiro,  are  within  the  jurisdiction  of  the 
police  court  of  the  <'ity,  and  that  the  poll<'e  court  was  not  exceeding 
its  criminal  jurisdiction,  conferred  by  statute,  in  j»ro(Hedintf  with 
the  trial  of  the  offense  charged  in  the  warrant  against  the  appellee. 
It  is  true  that  the  proceodin^»s  were  in  the  name  of  the  city  of  Owens- 
boro,  and,  concedinar  the  ordinance  to  be  invalid  untler  the  statute- 
denouncing  a  penalty  against  the  offense  charged  in  the  warrant, 
the  proceedings  ouifht  to  have  been  in  the  name  of  the  O>mmon- 
wealth  (Kentucky  Statute-*,  section  83G0).  But  the  offense  charged 
was  the  offense  denounced  i»y  the  statute,  of  which  the  police  court 
had  jurisdiction,  and  the  prosecution  in  the  name  of  the  city,  and 
not  in  the  name  of  the  Commonwealth,  is  an  error  which  might 
have  been  corrected  by  apjieal.  In  such  cases  the  remedy  by  writ  of 
prohibition  is  not  applicable,  and  for  this  reason  the  judgment  of  the- 
court  t»elow  must  be  reversed. 

But  the  important  question  is  presented  as  to  the  power  of  the 
board  of  council  to  pass  the  ordinance  referred  to,  which  ought  to 
be  sottle<l.  It  is  contended  that  the  ordinance  is  invalid  because  the 
penalty  provided  exceedn  the  r>emilhf  provided  by  the  statute  for  the 
same  offense,  which  it  is  claimed  is  opposcnl  to  the  provisions  of  sec- 
tion 1(>8  of  the  Constituti(m.  That  section  profiibits  municipal  cor- 
porations fn»m  fixing  by  ordinance  a  [lenalty  *'for  a  violation  thereof 
at  hiMi  than  that  imposed  by  statute  for  the  same  offense." 
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In  this  case  the  penalty  fixed  by  statute  for  iraming  is  ''not  less 
than  ficentt/  dollars  nor  more  than  one  hundred  dollars;"  and  the 
penalty  fixed  by  the  ordinance  is  ''not  Ips-^  than  fiftj/  nor  more  than 
one  hundred  dollars."  This  is  not  prohibited  by  the  Constitution, 
and  under  its  provisions,  where  a  municipal  legislative  board  is  au- 
thorized by  statute  to  pass  an  ordinance  atUxint;  a  penalty  to  the 
violation  thereof,  it  may,  in  its  discretion,  fix  the  penalty  at  any  sum 
within  the  jurisdiction  of  the  police  court,  provided  it  is  not  less 
than  the  penalty  provided  by  statute  for  the  same  oflense  (Kentucky 
Statutes,  section  3364  and  siK'tion  3294,  chapter  22).  This  ground  of 
obj(H;tion,  therefore,  can  not  be  entertained. 

Another  ground  of  objection  is  that  the  municipal  legislative 
board  has  no  statutory  authority  to  pass  the  ordinance,  and  this  ob- 
jection, we  think,  is  well  taken. 

By  the  act  for  the  t;overnmcnt  of  cities  of  the  third  class  we  do 
not  find  that  the  boards  of  council  of  such  cities  have  the  authority 
to  paas  ordinances  punishing  gaming,  which  is  fully  covered  by  the 
statute  quoted.  They  have  the  authority  "to  prohibit  and  suppress 
all  gambling  houses'*^  (Kentucky  Statutes,  section  3290,  chapter  13). 
This  clause  also  authorizes  the  board  of  council  of  such  cities  ''to 
prohibit  and  suppress"  bawdy  houses. 

Under  this  provision  we  held  in  recent  case  of  City  of  Owensboro 
V.  Simms,  17  Ky.  Law  Rep.,  1393,  that  the  board  of  council  of 
the  city  of  OwenslK>ro  was  empowered  to  paas  the  ordinance  con- 
tested in  that  case,  the  object  of  which  was  to  suppress  bawdy 
houses;  but  in  this  case  the  ordinance  is  not  to  prohibit  and  sup- 
press "gambling  houses,"  but  to  punish  gaming,  which  is  not  em- 
braced in  the  authority  conferred  by  the  clause  referred  to,  nor  by 
any  other  provision  oi"  the  act  that  we  have  been  able  to  find  or 
that  has  been  referred  to  by  counsel.  Without  statutory  authority 
plainly  conferred  the  tK>ard  of  council  of  cities  of  the  third  class 
can  not  create  offenses  by  ordinance,  and  enforce  penalties  for  violat- 
ing them. 

For  the  reasons  indicated,  however,  the  judgment  is  reversed  and 
cause  remanded,  with  directions  to  dismiss  the  petition. 


Morton  v.  Woodford,  <&c. 
(Filed  May  30,  1896.) 

1.  Comtilutional  hxw —Power  of  circuit  courts  to  cstnl'lish  to-vns — The  8t.Btat.» 
coDferriii);  upon  circuit  courtR  the  power,  under  certain  conditions,  to  eatab- 
IJ.Hh  towns,  is  not  in  violation  of  the  Constitdtion. 

2.  Arf>eals~ Le^i^islative  po'iOt-r  —\\,  in  within  the  power  of  the  Legislature  to 
determine  from  what  jndi^ments  appeals  may  be  taken,  and  as  the  statute 
provides  that  no  appeal  sliall  lie  from  a  judgment  of  the  circuit  court  estab- 
lishiug  a  town  this  court  has  no  jurisdiction  of  this  appeal  from  such  a 
jad|;ment. 

J.  A.  Dean  for  appellant. 
Eli  H.  Brown  for  appellees. 
Appeal  from  Davie«s  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 


272  SMITH    V.    KENNEDY. 

This  appeal  is  prasecuted  by  the  appellant  from  a  Judgment  of  the 
Daviess  Circuit  Court,  establish in^i:  the  town  of  Kenwood. 

The  only  questions  which  we  deem  it  necessary  to  determine  are: 
First,  whether  the  circuit  court  can  legally  establish  a  town;  second, 
has  tnis  court  Jurisdiction  of  an  appeal  from  such  a  Judgment  of  the 
circuit  court? 

Articles,  chapter  89  of  the  Kentucky  Statutes  confers  upon  circuit 
courts  the  power  under  certain  conditions  to  establish  towns,  and 
provides  that  no  appeal  shall  lie  from  the  judgment.  We  think  the 
power  so  conferred  on  the  circuit  courts  is  constitutional. 

Section  126  of  the  Constitution  provides  that  the  jurisdiction  of  cir- 
cuit courts  should  remain  as  then  established  by  law,  (giving  the  Leg- 
islature power  to  change  the  same.  The  Constitution  also  prohibits 
local  legislation,  hence  some  department  of  government  must  of 
necessity  be  invested  with  power  and  authority  to  establish  towns, 
and  it  seems  to  us  that  the  circuit  courts  are  proper  tribunals  to  be 
invested  with  such  power. 

The  act  in  question  is  not,  in  our  Judsrment,  at  all  in  conflict  with 
section  28  of  the  Constitution.  The  power  conferred  is  not  legislative. 
This  court  has  appellate  jurisdiction  only,  and  section  110  of  the 
Constitution  provides  that  such  jurisdiction  shall  be  under  such  rules 
and  regulations,  not  repugnant  to  the  Constitution,  as  may  from 
time  to  time  be  prescribed  by  law. 

The  act  of  the  Legislature  of  the  10th  of  June,  1893,  provided 
that  no  appeal  to  this  court  should  be  allowed  frotn  judgments  in 
many  cases  enumerated  in  the  act,  and  then  provided  that  in  all 
other  civil  cases  appeals  might  be  taken,  but  after  the  passage  of  this 
act  the  act  of  July  3,  1893,  conferring  the  jurisdiction  on  circuit 
courts  to  establish  towns,  was  pa"ssed  and  appeals  from  judgments  in 
such  cases  disallowed. 

It  has  always  been  recognized  as  within  the  power  of  the  Legisla- 
ture to  determine  from  what  judgment  appeals  might  be  taken. 

For  the  reasons  indicated  we  are  of  opinion  that  this  court  has  no 
jurisdiction  of  this  appeal,  and  the  same  is  dismissed. 


Smith  v.  Kennedy. 

{Filed  June  2,  1896— i\o<  to  be  reported.) 

Attachmeftt — The  evidence  in  this  case  is  sufficient  to  sapport  the  judgement 
, of  the  lower  court  sustaining  an   attuchiuent  upon  the  (ground  that  defend- 
ant did  not  have  sufficient  property  subject  to  execution  to  satisfy  plaintiff^a 
demand,  and  that  it  would  tie  endangered  by  delay  in  obtaiuin);  judgment 
«nd  return  of  "no  property." 

B.  H.  Robinson  and  Jno.  P.  Norvell  for  appellant. 
W.  H.  Holt  and  Hanson  Kennedy  for  appellee. 
Appeal  from  Nicholas  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

There  was  no  defense  interposed  to  the  debt  upon  which  this 
action  is  based. 

An  attachment  was  sued  out  on  the  alleged  grounds  that  the  de- 
fendant did  not  have  sufficient  property  subject  to  execution  to  satis- 
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fy  the  plaintiff's  demand  and  that  it  was  endanj^ered  by  a  delay  in 
obtaining  judgment  or  a  return  of  no  property  found. 

The  order  of  attachment  was  levied  on  certain  real  estate  ia. Nich- 
olas county  subject  to  two  mort>;ages,  amounting  to  nearly  $8,500. 

There  was  a  conflict  in  the  evidence  as  to  the  value  of  the  land. 
A  numl)er  of  witnesses  testified  in  relation  to  the  matter.  The  tes- 
timony of  the  witnesses  for  plaintiff  tended  to  prove  that  the  land, 
after  allotting  the  homestead  to  defendant,  whs  not  of  sufficient 
value  to  pay  the  morttraKe  debts  and  that  due  plaintiff,  while  the 
testimony  of  the  witneases  for  defendant  tends  to  prove  the  value  of 
the  land,  after  the  allotment  of  the  homestead,  to  be  a  Itttle  greater 
than  the  aggregate  amount  of  the  mortgages  and  plaintiff's  debt. 

The  ciefendant's  personal  property  had  been  seized  under  execu- 
tion. The  testimony  conduced  to  prove  thai  the  defendant  drank  to 
excess,  and  that  he  gambled.  Thi*  defendant  did  not  deny  that  he 
■drank,  but  said  **I  di)n'l  know  as  I  ever  was  so  drunk  that  I  could 
not  attend  to  business."  And  he  also  testified  that  he  had  not  gam- 
bled for  the  preceding  three  years. 

We  cannot  reach  the  conclasion  that  the  court  erred  in  sustaining 
the  attachment. 

Judgment  affirmed. 


Louisville  A  Nashville  R.  K.  Co.  v.  Daughkrty,  &c. 

Samk  v.  Daugiikrty. 
(rifed  June  2,  189(5— iVo/  (o  be  reported.) 

1.  A'uisaitt^ — The  mniiHi'iiRuce  of  a  dHm  in  Piich  a  w«y  hs  to  emit  dina- 
Ij^reeible  or  niiwhoJeitoDie  odor^  iifTords  h  right  of  HCtiou  to  th(*he  who  mny 
be  mnde  nick  or  even  iiiconvenieticed.  And  ihin  it*  true,  however  iii:!ocent 
of  iutt*utioitHl  wronf;  miiy  he  the  pHrty  erecting  the  ulli^HUOe,  or  however 
iieedfnl   the  fftructiire  in   his  bui«inei««. 

2.  S'tffit' — Cotfst'uf  to  criui/ion  0/ —  {)i\vt  who  Rctively  procoreH  another  to  cre- 
ate a  noiHHiice  will  be  preauraed  to  conReut  to  its  contiuaance  auiil  Raoh  cou- 
«ent  iR  withdrawn  by  a  notice  to  that  effect  or  until  objection  in   made. 

In  theRe  actiouR  against  a  rHilroad  company  to  recover  damageR  for  injary 
to  health  of  plaintitTR  rt-Rulting  from  the  niNintenance  by  defendant  of  a 
pond,  a  good  defenRe  wa^  firrnented  by  a  pHTHgrHph  of  dufetuiant':*  annwer 
alleging  that  plaintiffR  were  Rrtive  Hnd  iiiflueniiHl  in  the  ueg(»tiationR  reRult- 
ing  in  ihe  purchase  of  the  ground  where  the  pond  wrr  ereuted,  having  rea- 
son to  know  at  the  time  fioin  previctiiR  obRervHtions  of  Rimilar  conditions 
there  that  vegetable  matter  would  work  into  the  pond  and  become  offenRive 
•and  nnwholeaome;  for  if  thene  tactR  are  trne  the  company  wnr  at  lea(*t  en- 
titled, before  theRe  Riiits  were  inbtitnted,  to  Rome  noticn  from  the  com  plain- 
ants  that  the  pond  was  ofTeuRive  or  obnoxious  to  them. 

R.  P.  Jacobs,  Jno.  McChord  and  H.  W.  Bruce  for  appellant. 
Jno.  W.  Rawlings  and  Robt.  Harding  for  appellees. 
Appeal  from  Boyle  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

In  1890  the  railroad  company  built  a  dam  or  embanlcment  along 
its  road,  some  80  yards  from  the  premises  of  the  appellee,  Jnmes 
Daugherty,  and  constructed  a  large  pond,  from  which  it  used  water 
in  the  oi>eration  of  its  trains.    Theretofore  there  had  been  a  smaller 
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dam  at  the  same  place,  but  not  so  oonstrurted  as  to  materially  ob- 
struct a  small  stream  or  rivulet  which  ran  throusrh  it,  though  decay- 
ed vegetable  inatter  accumulated  there  to  some  extent  and  became 
ofTensive.  This  matter  accumulated  to  a  jjreater  extent  after  the 
construction  nf  the  large  pond  and  in  dry  seasons  became  oflFensive 
and  unhealthy. 

These  net  ions  were  brought  by  appellee  James  Daugherty  and  by 
him  and  his  wife,  Jane,  for  damages  for  impairment  of  their  health 
caused  by  the  construction  of  the  pond. 

It  may  be  assumed  that  the  proof  conduces  to  show  that  the  sick- 
ness of  the  appjellees  was  caused  by  the  construction  complained  of» 
although  somewhat  similar  conditions  existed  there- prior  to  such 
construction.  It  is  also  well  settled  that  the  maintenance  of  dam» 
in  such  way  as  to  emit  disagreeable  or  unwholesome  odors  affords  a 
right  of  action  to  those  who  may  be  made  sick  or  even  inconve- 
nience<l.  And  this  is  true  however  innocent  of  intentional  wrong 
may  be  the  party  erecting  the  nulsancp,  or  however  needful  the 
structure  in  his  business.  But  here,  in  addition  to  the  generiil  issues 
presented  l>y  the  answers,  it  is  alleged,  in  paragraphs  of  the  answers 
to  which  demurreis  were  sustaine<l.  that  the  company  procured  the 
ground  for  the  purpose  of  constructing  the  pond  as  it  was  construct- 
ed and  confined  the  stream  so  as  to  make  the  pond  complained  of 
with  the  consent  of  the  appellee,  James  Daugherty-,  and  with  full 
knowledge  on  his  part  of  the  company's  purpose,  and  that  he  was 
active  and  influential  in  the  negotiations  resulting  in  the  purchase 
of  the  gr<»und  where  the  pond  was  erected. 

It  is,  therefore,  insisted  by  the  company  that,  whether  the  appel- 
lees are  estopped  or  not  in  maintaining  their  actions,  the  company 
was  at  least  entitled  to  some  notice  from  the  complainants  before 
the  institution  of  these  suits  that  the  pond  was  ofTensive  or  obnox- 
ious to  them.    And  this  we  believe  to  be  the  law  of  the  case. 

If  the  ground  on  which  the  pond  was  constructed  had  been  pur- 
chased from  appellees  and  used  for  the  purpose  for  which  it  had  been 
bought,  the  vendors  knowing  that  purpose,  and  from  the  C(»ndition 
of  the  old  dam  and  previous  aci-umulalions  of  decayed  matter,  had 
reason  to  believe  that  such  accumulations  would  continue  or  be  in- 
creased by  reason  of  the  new  structure,  and  they  yet  sold  the  ground 
for  that  puriMise  and  consented  to  the  construction,  then  no  action 
could  be  maintained  at  all.  And  w  here,  though  not  the  own«TS  of 
the  pond  site,  they  (irocu red  or  aided  in  procurimr  it  for  anotiier, 
knowing  or  having  reason  to  know,  from  previcjus  observation  of 
siniilar  conditions  there,  that  vegetable  matter  would  work  into  the 
pond  and  t)ecome  offensive  and  unwholesonje,  their  continuous  con- 
sent to  such  use  by  the  parties  so  aided  will  be  presumed  until  such 
consent  is  withdrawn  by  a  notice  to  that  effect  or  until  objection  is 
made  to  such  use.  As  saiti  in  Johnson  v.  Lewis,  13  Conn.,  803,  and 
(|Uoted  with  approval  by  this  court  in  West  v.  L.,  C-.  t^  L.  R.  R.,  S 
Bush,  408:  **  A  plaintiff  ought  not  to  rest  in  silence  an<l  finally  sur- 
prise an  unsuspecting  purchaser  by  an  action  for  <iamages,  but  should 
be  i)resu!ne(i  to  acquiesce  until  lie  requests  a  removal  of  the  nui- 
sance." 

Here  there  was  no  acquiescence  in  the  continuance  of  the  nuisance^ 
but  there  was  an  active  participation  by  the  plaintiffs  in  procuring 
the  <'onstruction  by  the  defendant  of  a  dam,  tlie  results  from  which 
they  nmst  have  foreknnwn. 

In  R\y  V.  Sellers,  1  Duvall,  l'o(),  it  is  said:  ''Generally  the  creator 
of  a  private  nuisance,  like  any  other  wrrmtrdoer,  is  liable  to  any 
person  he  may  injure,  without  notice  to  desist  from  the  wrong  or 
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request  to  repair  the  injury.  But  if  during;  several  years  before  the 
act  complained  of  the  plaintiff  permitted  the  place  in  question  to  be 
used  by  the  neighbors  generally  as  a  common  receptacle  for  car- 
cassei^,  the  defendant  had  a  ri^ht  to  infer  that  she  consented  to  such 
use  of  it  by  him;  and  we  believe  it  would  be  unjust  to  hold  him 
liable  for  damages  uule&s  she  gave  him  some  notice  or  request  in- 
forming him  of  her  dissent." 

That  was  a  case  of  a  continuance  of  a  nuisance  and  consent  was 
inferred  from  previous  acquiescence.  Here,  as  we  have  seen,  there 
was  positive  consent  given  and  active  part  taken  in  the  erection  of 
the  dam;  and  knowledge  that  it  would  likely  prove  offensive  and 
unwholesome  is  fairly  chargeable  to  the  plaintiffs.  The  demurrers 
to  the  second  paragraph  ought  to  have  been  overruled. 

For  the  reasons  indicated  the  Judgment  in  each  case  is  reversed 
for  proceedings  consistent  herewith. 


Louisville  &  Nashville  R.  R.  Co.  v.  Robinson. 
{Filed  June  4,  1896— iVo<  to  be  reported.) 

Corners  of  live  stofk — Deioy  in  trans f'oiintion  —Where  two  car  loadR  of  onttle- 
shipped  a  difttance  of  144  mileR  shoold  at  least  have  reached  thf^irdeBtination 
at  a  very  early  hoar  in  the  iiiurniii(;  of  the  oext  day  after  they  were  shipped^ 
bat  did  not  in  fact  reach  there  until  9  or  10  o*clock  next  moruint;,  and  too 
late  for  that  day's  market,  for  which  they  were  intended.  Rome  of  the  hof^a 
having  died  from  Buffocation  on  accoaut  of  the  delay,  which  is  not  xatixfao- 
torily  accounted  for,  the  railroad  company  is  liable  for  ttiat  Iobs,  and  also  for 
the  keep  of  the  stock  until  it  could  be  offered  in  the  first  ref^ular  market  suc- 
ceeding its  arrival,  and  this  is  true,  though  no  written  notice  of  the  loss  of 
the  hof(s  was  ({iveu  the  company  as  r» quired  by  the  contiact,  there  being 
proof  that  such  not*ce  was  waived  by  the  general  freight  agent  of  the  com- 
pany. 

Breckinridge  &  Shelby  for  appellant. 

Robert  Harding  and  Mort  Roth  well  for  appellee. 

Appeal  from  Garrard  ("ircuit  Court. 

Opinion  of  the  court  by  Judge  Hazel rigg. 

The  c«)mpany  undertook  to  shi?)  f<»r  the  appellee  two  car  loads  of 
hogs  and  cattle  Irom  Lanciister,  Ky.,  to  L'incinnati,  Ohio,  the  stock 
being  consignefi  to  appellee,  care  Greene  &  Embry,  F.  A  D.  yards, 
Cinoinnatl,  Ohio. 

The  slock  lelt  Lancaster  at  about  1:.10  o'clock  p.  m.  on  December 
6,  and  reaehed  its  destination  at  about  9  or  10  o'clock  next  morning, 
and  too  late  for  that  day's  market  for  which  it  was  intended.  Some 
of  the  hogs  were  dead,  and  all  had  to  be  kept  over  until  disposed  of 
at  a  sui)sequent  market. 

For  damages  growing  out  of  this  delay  the  appellee  recovered  a 
judgment  for  $180,  of  which  the  ap[)ellant  now  complains.  It  ap- 
pears that  it  is  some  144  miles  from  Lancaster  to  Cincinnati,  and 
giving  a  reasonable  time  for  stoppinir  for  other  stock,  etc.,  the  appel- 
lee's stock  ought  at  least  to  have  reached  its  place  of  consignment  very 
early  on  the  nmrning  of  the  7th,  and  this  delay  does  not  appear  to 
be  satisfactorily  accounted  for. 

The  hogs  appear  to  have  died  from  suffocation,  consequent  on  the 
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length  of  lime  they  were  on  the  road,  and  for  their  loss  and  for  the 
keep  of  the  stock  until  it  couJd  be  offered  in  the  first  regular  market 
succeeding  its  arrival  the  company  should  be  held  liable;  and  this, 
though  no  written  notice  of  the  loss  of  the  hogs  was  given  the  com- 
pany as  reauired  by  the  contract,  there  being  proof  that  such  notice 
was  waived  by  the  general  freight  agent  of  the  company.  This  ques- 
tion, as  well  as  that  of  the  unreasonable  delay  in  the  delivery  of  the 
stock,  was  properly  submitted  to  the  jury,  and  the  judgment  must 
be  affirmed. 


Johnson  v.  Owexsboro  &  Nasiivillk  R.  R.  Co. 
LFiled  June  4,  1896— JN'bi  to  be  reported,) 

1.  Kailroods — Injury  to  abutting  properly  fiotn  construction  of  load — In  this  ac- 
tion HK'ti")*t  H  rnilroad  oonopaiiy  to  recover  dainat^es  for  injnry  to  plHUiti£F's 
property,  resuliini;  from  the  conRtruction  of  defendant's  road  in  front  of 
his  lot,  Hud  the  throwinf^  up  an  embankment  there  for  the  roadbed,  ap  it  ap- 
pears that  the  ground  on  which  that  part  of  defendant's  road  is  located  was 
-at  the  time  the  road  was  conitructed  outside  the  city  limits,  although  in- 
tended as  an  extension  of  one  of  the  ntreets  of  the  city,  the  fact  that  It  was 
afterward  brought  within  the  city  limits  did  not  give  to  the  city  council  the 
right  to  compel  the  railway  company  to  remove  its  tracks  from  that  part 
of  the  street  which  whs  outside  the  city  limits  at  the  time  the  road  was  con- 
«trocted,  as  the  right  to  maintain  the  road  there  had  vested  in  tlie  company 
before  the  extension  of  the  city  limits,  and  the  right  was  not  derived  either 
directly  or  indirectly  from  the  city  or  its  government,  and  this  is  true,  al- 
though tlie  company  had  failed  to  comply  with  the  terms  upon  which  it 
was  permitted  to  use  that  part  of  the  street  inside  the  city  limits  at  the 
time  the  rond  was  constructed.  Therefore,  the  question  of  limitnticn  is  not 
affected  by  ordinances  of  the  city  requiring  the  removal  of  the  tracks  in 
front  of  plaintiff's  property. 

2.  Snnie — Puotiin^ — Limitation — The  allegation  of  the  answer  that  twenty- 
two  years  had  elapsed  from  the  making  of  the  embankment  before  the  com- 
mencement of  the  action  whs  sufficient  foundation  for  the  plea  of  limitation 
without  a  statement  of  tiie  date  or  time  when  it  whs  made,  it  being  reasona- 
bly clear  that  the  making  of  the  embHukment  in  front  of  plaintiff  's  lot  was 
-coincident  with  if  not  prior  to  her  ownership  of  it. 

3.  5^;////'— The  right  of  action,  if  any,  accrued  when  the  embankment  and 
roadbed  uere  constructed  in  front  <»f  plaintiff  's  lot,  if  she  owned  it  then, 
and  the  action  wa^  barred  in  five  years  after  that  time. 

Sweeney,  Ellis  &  Sweeney  for  appellant. 
Wilbur  F.  Browder  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Landes. 

The  appellant  sued  the  appellee  to  recover  damagfes  to  her  prop- 
erty, resultinjr  from  the  construction  of  the  appellee's  railroad  m 
front  of  her  lot,  and  throwing  up  an  embankment  there  for  the  road- 
bed, which,  it  was  allegred,  interfered  with  the  use  of  her  lot,  and 
caused  it  to  be  flooded  w'hen  it  rained. 

The  appellee  is  the  successor  of  theOwensboro  &  Russellville  Rail- 
road Co.,  which  latter  company  was  incorporated  by  an  act  of  the 
General  Assembly,  passed  in  1867,  and  constructed  the  road,  and 
made  the  embankment  complained  of  about  the  year  1869,  as  we 
leather  from  the  indeflnite  information  as  to  the  time  derived  from 
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the  record.  It  fleems  that  the  HppHIant  purchased  her  lot  in  186^ 
from  Griffith  nnd  Sweeney,  but  the  deed  of  conveyance  is  not  exhib- 
ited in  the  record.  Soon  after  she  purchased  the  lot  she  built  a 
dwelling  house  upon  it,  and  has  been  otcupyin^r  it  ever  since,  and 
the  said  roadbed  and  embankment  in  front  of  her  lot  ha.s  been  used 
as  the  track  of  the  railroad  during  all  of  that  time.  At  the  time  the 
appellant  bought  the  lot,  and  the  embankment  was  thrown  up  in 
front  of  it,  the  lot  was  not  fn  the  limits  of  the  city  of  Owensboro, 
but  was  in  what  was  called  Grittitb  and  Sweeney's  addition  to  the 
city,  and  the  roadl)ed  and  embnukment  in  front  of  the  lot  was  made 
in  what  was  intended  eventually  to  be  an  extension  southward  of 
Lewis  street,  on(»  of  the  streets  of  the  city,  over  and  upon  which  the 
road  was  extended  from  the  city  limits  to  the  tmnk  of  the  Ohio 
river. 

It  is  alleo:ed  in  the  petition  that  the  embankment  w«s  originally 
throun  up  or  constructed  without  authority,  and  that  it  has  since 
been  maintained  unlawfully  and  without  right.  This  alle;xation  is- 
denied  by  the  answer,  but  the  answer  does  not  account  for  or  attempt 
to  show  the  authority  upon  which  the  embankment  was  made,  or 
the  roadbed  constructed  on  what  was  intended  at  the  time  to  be 
an  extension  of  Lewis  street,  and  which  was  afterwards  brouicht 
within  the  limits  of  the  city  by  an  act  of  the  Legislature  extending 
the  limits  of  the  city  southward.  But  it  is  alleged  in  the  answer  that 
the  embankment  was  constructed  and  had  been  in  use  for  the  pur- 
poses of  the  railroad  for  more  than  twenty-two  years  before  the  com- 
menceinent  of  the  action,  and  the  claim  is  made  that  the  appellant's 
right  of  action  is  t)arre(l  by  the  statute  of  limitations  in  such  cases. 
A  reply  was  tiled  to  the  answer,  which  was  held  bad  on  demurrer. 
It  contained  no  denial  of  the  allegation  of  the  anso^er  as  to  the 
length  of  time  the  embankment  h?id  been  thrown  up  in  front  of  the 
appellant's  lot,  anil  had  been  used  for  the  purposes  of  the  railroad, 
upon  which  the  plea  of  the  statute  of  limitation  was  based.  An 
amended  petition  and  reply  in  one  pleading,  and  also  as  separate 
pleadimrs  were  offered,  but  the  court  refused  to  permit  them  to  be 
filed.  None  of  these  proposed  amendments  negativ€»d  the  statement 
of  the  answer  as  to  the  length  of  time  the  embankment  had  been 
constructed  and  used  by  the  company.  But  in  them  the  facts  were 
attempted  to  be  set  up  showing  the  date  of  the  permission  of  the 
common  council  ot  the  city  for  the  railroad  to  be  constructed  on  and 
over  Lewis  street  to  the  river  bank,  and  the  terms  upon  which  the 
permission  had  been  given,  both  to  the  Owensboro  A  Russell vi lie 
Kailroad  Co.  and  to  the  appellee,  its  successor,  and  showing  also  that 
the  terms  had  not  been  complie<i  with,  and  that  in  consequence 
thereof  the  common  council  of  the  city  had  passed  one  or  more  ordi* 
nances  requiring  the  company  to  take  up  the  track  of  its  road  from 
and  to  relinquish  the  use  of  tne  street,  which  the  company  had  failed 
to  do. 

The  statements  of  the  facls  as  made,  however,  show  also  that  this 
permission  was  given  to  both  companies  to  use  Lewis  street  as  afore- 
said before  the  appellant's  lot  and  the  embankment  and  roa<ibed  in 
f^ont  of  it  were  brought  within  the  limits  of  the  city  by  act  of  the 
legislature. 

For  the  trial  of  the  case  counsel  for  the  appellant  demanded  a  jury, 
which  was  refused  by  the  court,  and  on  njotion  of  counsel  for  the  ap- 
pellee the  petition  was  dismisseii,  and  the  appellant  adjudged  to 
pay  the  costs,  and  the  case  is  before  us  by  appeal  from  that  judg- 
ment. 

It  is  plain  that  the  only  material  question  in  the  case  is  upon  the 
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plea  of  limitation.  At  the  time  the  roadbed  was  constructed  in  front 
of  the  appellant's  lot,  althousrh  it  was  in  what  was  intended  as  an 
extension  of  Lewis  street  southward,  that  territory  bein^  outside  the 
limits  of  the  city,  it  was  not  necessary  that  the  company  should  have 
the  permission  of  the  common  council  of  the  city  to  locate,  construct 
and  use  its  road  there.  And  notwithstanding  the  fact  that  it  was 
afterwards  brought  within  the  city  limits  the  common  council  of  the 
city  did  n<»t  thereby  acquire  the  rifsrht  to  compel  the  company  to  re- 
move the  track  of  its  road  from  that  part  of  Licw^is  street  extended 
by  reas«m  of  the  failure  of  the  company  to  comply  with  the  terms 
upon  which  it  was  permitted  to  use  the  oriKinal  street,  then  one  of 
the  streets  of  the  city,  for  the  extension  of  its  tracic  to  the  river. 

It  ap|>ears  that  counsel  for  the  apf)ellant  tmse  their  claim  mainly 
upon  this  alleged  authority  of  the  common  council  of  the  city  to  re- 
quire the  track  of  the  railroad  to  be  removed  from  the  extension  of 
Lewis  street.  But  we  hold  that  whatever  power  and  authority 
the  conmion  council  had  over  the  streets  of  the  city,  conferred  by  its 
act  of  Incorporation,  it  had  no  power,  by  the  passajje  of  the  ordinances 
referred  to,  to  interfere  with  rights  which  had  vested  in  the  company 
before  the  extension  of  the  city  limits,  and  which  rights  were  not  de- 
rived, either  directly  or  indirectly,  from  the  city  or  its  government. 
And  the  setting  up  of  this  allei,red  authority  in  the  city  government, 
or  the  pleading  of  the  said  ordinances,  was  not  sufficient  to  avoid  the 
plea  of  the  statute.  Therefore,  the  court  did  not  err  In  refusing  to 
permit  the  proposed  amended  petition  and  reply  to  be  filed.  But  it 
is  contended  by  counsel  that  in  order  to  make  the  defense  of  limita- 
tion good  it  was  necessary  to  state  in  the  answer  the  time  or  date  of 
the  erection  of  the  embankment,  and  that  the  statement  that  twenty- 
two  years  had  elapsed  from  the  making  of  the  embankment  before 
the  commencement  of  the  action  was  not  a  good  plea  of  the  statute 
without  a  statement  of  the  date  or  time  when  it  was  made.  We  can 
not  concur  with  counsel  in  this  contention.  The  pleadings  on  both 
sides  are  indefinite  and  unsatisfactory,  the  one  not  more  so  thnn  the 
other.  But,  as  has  been  stated,  there  is  enough  in  thepladings  to 
make  it  reasonably  certain  that  the  making  of  the  embankment  in 
front  of  the  appellant^s  lot  was  coincident  with,  if  not  prior  to  her 
ownership  of  it,  and  in  view  of  this  fact  the  statement  that  the  em- 
bankment had  been  made  and  the  roadbed  there  used  for  twenty- 
two  years  before  the  commencement  of  the  action  was  a  sufficient 
foundation  for  the  plea  of  limitation.  This  statement  was  a  state- 
ment of  a  traversible  fact,  but  it  was  not  put  in  issue  by  a  denial  or 
by  the  statement  of  any  facts  which  raised  the  issue.  A  denial  of 
the  statement  would  have  made  the  issue  and  would  have  thrown 
the  burden  of  proving  it  on  the  appellee.  In  this  case  the  right  of 
action,  if  any,  of  the  appellant  accrued  when  the  embankment  and 
roadbed  were  constructed  in  front  of  her  lot,  if  she  owned  it  then, 
about  which  a  doubt  is  raised  by  the  pleadings.  Such  actions  are 
barred  in  five  years  after  the  accrual  of  the  riirht  of  action.  (Louis- 
ville A  Nashville  R.  R.  Co.  v.  Orr,  91  Ky.,  109.) 

It  was  evident  from  the  pleadings  that  the  right  of  action  was 
barred,  and  it  was,  therefore,  not  necessary  to  impanel  a  jury  to 
try  the  case.  This  being  the  case,  the  court  below  did  not  err  in 
dismissing  the  petition,  and  the  Judgment  is,  therefore,  affirmed. 


board  council  of  frankfort,  ftc.  v.  murray.         279 

Board  of  Councilmen  of  Frankfort,  Ac.  v.  Murray. 

{Filed  June  10,  1896.) 

1.  S/r^tt  improvements  ci  cost  of  hi  owners — While  it  Bt  •m a  that  the  cooDcil  of 
«  oity  of  the  third  cIam  may  rfqnire  a  street  to  be  improved  at  the  ooHt  of 
the  lot  owDer8,  UDder  the  mayorV  ooDtrNCt  with  roedc  other  person,  without 
affording  them  an  opportnnity  of  doiii^  it  themnelvifs,  yet  the  fact  that  naoh 
an  opportonity  is  afforded  by  the  ordiuHtice  doe^  not  render  it  Invnlid,  the 
lot  owner  failing;  to  avail  himi^clf  of  the  opportunity,  and  the  improvement 
being  made  at  In^t  nnder  a  cdutrnct  by  the  mayor  with  another  person. 

2.  Validity  of  oniiname — An  ordinance  providing  for  a  street  improvement 
which  requires  the  pidewalks  to  be  of  **brick,  snd  oorbed  with  stone  and  pro- 
vided with  stone  ffotier  ways,'*  is  not  invnlid  because  the  kind  of  stone  and 
its  width  and  thickness  are  not  prescribed.  Some  of  the  details  of  this  kind 
of  work  may  properly  be  left  to  the  city  et.gineer  without  a  violation  of  the 
law  forbiddini^  the  delegation  of  legislative  power. 

Hu^h  Bodman  Hnd  W.  H.  Julian  for  appellants. 
Geo.  C.  Drane  for  appellee. 
Appeal  from  Franklin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrig^. 

The  common  council  of  the  city  of  Frankfort,  a  city  of  the  third 
class,  adopted  an  ordinance  requiring  the  appellee  and  other  owners 
of  certain  described  property,  within  thirty  days,  to  construct  side- 
walks, curl>ing  and  gutter  wnys,  of  a  particular  description,  in  front 
of  their  respective  lots. 

The  appellee,  failing  for  the  titne  indicated  to  comply  with  the  or- 
dinance after  notice  of  its  passatre,  the  mavor,  after  advertisement 
as  provided  t)y  law,  contracted  for  the  construction  of  the  work  with 
the  appellant,  Noonan,  which  contract  was  ratified  by  the  coun- 
cil. The  work  was  thereupon  completed  under  the  supervision  of  the 
mayor  and  engineer,  and  the  cost  apportioned  among  the  property 
owners  as  required  by  the  charter  of  the  city.  The  board  approved 
the  estimates  and  apportionment,  but  the  appellee,  insistins:  that  the 
ordinance  is  invalid,  refuses  to  pay  the  assessment  agrainst  him  of 
$188.6(1. 

The  ordinance  is  alleored  to  be  invalid  because  not  in  accordance 
with  the  provisions  of  the  city  charter. 

Section  3449  of  the  Kentucky  Statutes  provides  that  the  common 
council  shall  have  power  to  pass  ordinances  to  require  the  improve- 
ment of  streets  and  alleys,  subject  to  the  mode  and  manner  herein 
designateil,  either  by  icrAdin^c  ^nd  paving  or  by  grading,  paving  and 
macadamizing  at  the  cost  of  the  owner  or  owners  of  the  ground 
frontiner  such  improvement,  and  the  cost  of  such  improvement  to  be 
apportioned  according  to  the  number  of  feet  front  each  may  own, 
«te. 

Section  3450  provides  that  **before  the  passae'e  of  any  ordinance 
requiring  the  improvement  of  streets  and  alleys  or  parts  thereof  it 
shall  be  the  duty  of  the  mayor  to  enter  into  a  contract  with  any  per- 
fK>Q  or  persons  offering  or  agreeing  to  dothe  work  required  to  be  done 
by  such  ordinance  upon  the  best  and  most  advantageous  terms, 
etc." 

The  contention  of  appellee  is  that  the  ordinance  is  violative  of  the 
law,  in  that  it  requires  the  lot  owners  to  construct  the  improvement 
in  front  of  their  respective  lo^ts,  when  the  section  quoted  does  not  au- 
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thorizH  the  council  to  so  require,  but  on  the  contrary  provides  that 
upon  the  passage  of  the  ordinance  the  mayor  shall  enter  into  a  con- 
tract with  any  person,  etc. 

The  trial  court  ^seenls  to  have  been  of  that  opinion.  At  any  rate  it 
sustained  a  demurrer  to  the  .petition  seekinjr  to  enforce  the  lien  pro* 
vided  by  the  statute  upon  the  jrround,  aw  arpuecJ  by  appellee's  ci>un- 
sel,  that  the  ordinance  was  invalid  because  it  did  not  conform  to  the 
sections  quoted.     Wp  can  not  reach  this  conclusion. 

It  may  be  that  the  council  ni;iy  require  the  improvement  to  be 
done  at  the  cost  of  the  owner  under  the  mayor's  contract  with  some 
other  person  without  affording  the  owner  an  opportunity  of  doing  it 
himself,  and  we  are  inclined  to  think  that  the  law  adndts  such  a 
construction.  But  it  does  not  follow  because  such  an  opportunity  is- 
afforded  b^^  the  ordinance  that  the  owner  can  complain.  Very  seri- 
ous comF'lwitit  is  often  urged  in  cases  of  this  kind  because  such  an 
opportunity  is  not  given,  and  with  a  better  show  of  reason  than 
where  the  owner  is  given  a  chance  to  do  the  work  himself.  Besides, 
the  work  here  has  in  fact  been  done,  and  done  under  the  mayor's 
contract  with  Noonan,  after  approval  by  the  council,  as  required  by 
the  charter. 

It  is  also  argued  by  counsel  that  the  ordinance  does  not  "fully  de- 
clare and  prescribe  the  kind  and  extent  of  improvement  to  be 
made."    (Section  3449.) 

An  inspection  of  the  ordinance,  however,  shows  a  substantial  com- 
pliance with  this  provi>ion.  In  Hydes  «&  Goose,  A'c.  v.  Joyes,  4 
Bush,  264,  a  case  relied  on  by  counsel,  the  ordinance  provided  that 
certain  sidewalks,  '*or  such  porticms  of  said  sidewalks  as  the  city  en- 
gineer may  direct,  be  graded  and  paved  at  the  costs  of  the  owner* 
of  property  binding  thereon,  said  work  to  be  done  subject  to  the 
supervision  and  control  of  the  city  engineer,  etc."  And  this  court 
held  it  invalid  because  it  was  an  attempted  delegation  (»f  legislative 
power.  The  engineer  might  have  determined,  the  court  reasoned* 
to  pave  one  portion  with  brick,  one  with  stone  and  another  with 
plank  without  transcending  his  authority,  though  such  an  ordinance 
could  hardly  have  received  anj^  support  in  the  legislative  body  of  the 
city.  Here  the  location  of  the  streets  to  be  improved,  and  the  lots 
and  parts  of  lots  of  the  owners  were  sufficiently  designated  in  the  or- 
dinance, and  the  sidewalks  were  to  be  of  '*brick  and  curbed  with 
stone  and  provided  with  stone  gutlerways,  the  sidewalk  to  be  eight 
feet  wide  from  the  line  of  the  respective  lots  to  the  inside  line  of  the 
curbing,  and  to  be  at  the  grade  or  elevation  heretofore  fixed  by  the 
city  engineer  and  adopted  by  this  board,  an<l  as  shown  and  estab- 
lished by  stakes  already  set  in  front  of  said  respective  lots  or  parts  of 
lots." 

We  do  not  think  the  ordinance  invalid  because  the  kind  of  stone 
and  its  thickness  and  width  are  not  prescribed.  St>me  of  the  details 
of  this  kind  of  work  may  properly  be  left  to  the  city  enjrineer  with- 
out a  violation  of  the  law  forbidding  the  delegation  of  legislative 
power. 

In  our  opinion,  therefore,  the  petition  of  the  appellant  states  a 
good  cause  of  action  under  the  provisions  of  the  statutes,  and  the  de- 
murrer ought  to  have  been  overruled. 

Judgment  reversed  for  proceedings  consistent  with  this  opinion. 
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Emery,  Ac.  v.  Vaughan,  &c. 
CFiled  June  3.  1896— iVb^  to  be  reported,) 

Marshalling  of  securities — Notice — Where  one  creditor  hap  a  lien  upon  two 
pieces  of  property,  and  another  has  a  junior  lien  upon  only  one  of  them, 
the  junior  lienholder  may  require  the  holder  of  the  senior  lien  to  look 
first  to  the  piece  of  property  upon  which  there  is  but  one  lien  before  subject- 
ing the  other  piece  of  property  upon  which  the  junior  lien  exists.  And  if  the 
senior  lienholder,  having  notice  of  the  junior  lien,  releases  his  lien  upon  the 
piece  of  property  in  lien  to  him  alone,  out  of  which  he  might  have  made  his 
debt,  the  junior  lienholder  will  be  given  priority  as  to  the  other  piece  of  prop- 
erty. And  the  senior  lienholder  will  be  regarded  as  having  notice  of  the 
junior  lien  if  he  has  notice  of  facts  sufficient  to  put  him  upon  inquiry,  and 
fails  to  make  any  investigation.  Whether  the  record  of  the  junior  lien  is^. 
oonstruotive  notice  to  him  is  not  determined. 

J.  W.  Bloomfield  and  Sam  Houston  for  appellants. 
Husbands  &  Husbands  for  appellees. 
Appeal  from  McCracken  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

This  appeal  is  prosecuted  by  Hobson  <fe  Co.  and  the  First  NatlonaF 
Bank  of  Paducah  from  a  judgment  rendered  by  the  circuit  court  of 
McCracken  county  in  the  suit  of  appellants  against  G.  Vaughau  & 
Co.  and  S.  C.  Vaughn. 

It  appears  that  S.  C.  Vaughn  had  mortgaged  to  Hobson  <fe  Co.  a 
certain  lot  in  Paducah,  known  as  lot  No.  120,  to  indemnify  them  as 
his  surety  in  a  note  executed  to  the  appellant  bank,  and  perhaps  to 
secure  other  debts.  The  amount  due  the  bank  at  the  time  of  suit 
was  near  $3,000.  G,  Vaughan  &  Co.  also  held  a  mortgage  on  the  same 
lot,  and  claimed  a  superior  lien  thereon  for  the  balance  of  a  debt 
alleged  to  be  due  to  them  from  S.  C.  Vaughan. 

The  firm  of  G.  Vaughan  &  Co.  was  composed  of  E.  \y.,  J.  P.  and 
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Q.  D.  Vaughan,  all  brothers,  S.  C.  Vaujchan  beinn;  also  a  brother. 
All  of  them  dealt  more  or  less  in  tobacco  in  Jb'aducah. 

It  is  claimed  by  appellees  that  the  firm  of  G.  Vaugfhan<&  Co.  loaned 
to  H.  C.  Vaughan  $5,500  December  15,  1888,  and  to  secure  the  same  S. 
C.  Vaughan  mortgaged  to  the  tirm  certain  property.  The  note  was 
due  in  twelve  months,  calling  for  eight  per  cent,  interest  from  date 
until  paid.  The  property  mortgage<l  was  an  interest  in  a  warehouse 
known  as  the  Kentucky  Warehouse,  lots  !Noh.  143  and  120,  also  a 
note  on  Frank  L.  Scott  (a  son-in-law  of  S.  C.  Vaughan)  for  $1,000, 
dated  15th  of  December,  1888,  and  on  the  1st  of  January,  1889, 
S.  C.  Vaughan,  by  consent  of  the  mortgagees,  sold  the  interest  in 
the  warehouse  to  one  Terrell  for  15,500,  of  which  $3,500  was  paid  to 
the  firm  nn  the  2d  day  of  Januarv,  J 889,  and  creiiited  on  the  note, 
and  the  lien  on  said  property  so  sold  released  on  the  margin  of  the 
mortgage  in  the  clerk's  otiice  by  the  firm,  and  on  the  1st  of  June, 
1889,  S.  C.  Vaughan  sold  the  house  and  lot.  No.  143,  to  Powell  for 
^2,675;  that  up  to  that  time  Scott  had  paid  to  the  said  firm  on  said 
$1,0<K)  note  as  follows:  $200  on  22d  January,  1889;  $50  on  February 
H,  1889;  and  $65  on  March  7,  1889,  in  all  $315,  and  on  the  1st  day  of 
June,  1889,  the  said  firm  banded  over  to  S.  C.  Vaughan  the  Scott  note, 
and  S.C. Vaughan  paid  them  $685;  and  that  S.C. Vaughan  afterwards 
collected  the  balance  of  the  Scott  note;  that  on  the  same  day,  viz., 
June  1,  1889,  the  said  firm  entered  on  tlie  margin  of  the  mortgages 
release  of  their  lien  on  lot  No.  143,  and  on  December  30,  1890,  the 
said  firm,  on  the  margin  of  the  mortgage  book,  released  their  lien 
CD  the  Scott  note. 

The  contention  of  the  firm  of  G.  Vaughan  &  Co.  is  that  they  had 
no  notice  of  appellants'  mortgage  until  November,  1890,  and  that 
the  release  of  their  lien  on  the  Scott  note  was  made  in  December, 
be<*ause  S.  C.  Vaughan  had  collected  it,  and  they  supposed  that  they 
.could  be  compelled  to  release  the  same,  they  having  given  over 
the  note  to  S.  C.  Vaughan  in  June,  1889.  They  also  claim  that  they 
acted  in  the  utmost  good  faith  in  the  matter. 

The  contention  of  appellants  is  that  the  Hen  of  Q.  Vaughan  A 
Co.  should  be  held  inferior  to  that  of  appellants. 

If  both  mortgages  had  been  in  full  force  at  the  institution  of  this 
Huit  it  is  clear  that  the  appellee  company  would  have  been  required 
to  l(X)k  first  to  the  property  in  lien  to  them  alone  before  they  could 
have  subjected  lot  No.  120,  upon  which  both  appellants  and  appellees 
had  liens.    (Glass  v.  Pullen,  6  Bush,  849,  and  cases  there  citea.) 

It  is  contended  by  appellees  that  they  were  not  required  to  take 
notice  of  the  recording  of  appellants'  mortgage,  while  appellants' 
contention  is  the  reverse. 

It  is  not  necessary  to  discuss  the  question  of  constructive  notice  to 
appellees,  resulting  from  the  recording  of  appellants'  mortgage,  be- 
cause other  facts  and  circumstances  seem  to  determine  the  rights  and 
equities  of  the  parties. 

It  appears  that  to  secure  the  $5,600  S.  <>.  Vaughan  mortgaged 
to  the  appellee  tirm  about  all  of  his  property,  when  in  fact  much  less 
would  have  bieen  ample  security,  and,  although  his  note  had  twelve 
months  to  run,  bearing  a  usurious  rate  of  interest,  yet  within  less 
than  a  month  $3,500  is  paid  on  the  note,  a  lien  released  on  $5,500  of 
the  mortgaged  property,  and  within  less  than  six  months  another 
payment  was  made  out  of  the  proceeds  of  another  piece  of  property 
which  the  appellee  firm  had  allowed  8.  C.  Vaughan  to  sell  for  $2,6709 
and  the  mortgage  released  on  that  piece  of  property,  and  the  Scott 
note  also,  as  is  claimed,  given  up,  but  the  lien  on  it  was  not  released 
of  record  until  December  30, 1890. 
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This  Scott  note  waA  dated  Deeember  15, 1888,  same  date  of  the 
TOort^^e,  due  in  twelve  months,  with  interest  from  date,  and  yet 
within  but  little  over  a  month  Scott  pays  to  the  Arm  $200  on  the 
note,  and  durinflT  the  next  two  months  paid  $115  more,  and  yet  as 
late  as  May,  1890,  a  considerable  part  of  the  Scott  note  was  still 
unpaid. 

Only  one  of  the  firm  of  G.  Vaut^han  &  Co.  testified  in  the  case,  but 
his  t^tlmony  and  that  of  S.  C.  Vaughan  conduces  to  show  that  the 
other  members  of  the  firm  had  no  knowledge  of  the  business.  It 
^Iso  seems  that  appellees  were  unable  to  give  the  timp  and  manner 
in  which  S.  C.  Vaughan  was  furnished  the  sum  of  $5,500,  except  the 
43,500  paid  in  a  check. 

We  think  that  the  facts  and  circumstances  in  this  case  were  such 
as  to  either  charge  the  appellee  firm  with  actual  notice  of  appellants' 
mortgage  as  such  as  to  have  caused  a  reasonably  prudent  man  to 
have  made  some  inquiry,  and  it  dites  not  appear  that  ap()ellee.s  made 
any  investigation  at  all  as  to  S.  C.  Vaughan's  obliirations  to  appel- 
lants, although  the  circumstances  warrant  the  conclusion  that  they 
had  good  reason  to  know,  or  at  least  believe,  that  S.  C.  Vaughan  was 
indebted  to  appellants. 

After  a  careful  consideration  of  the  facts  and  circumstances  of  this 
•case  we  are  of  the  opinion  that  the  court  t)elow  should  have  held 
appellants'  lien  on  lot  No.  120  to  be  superior  to  that  of  G.  Vaughan 

The  judgment  of  the  court  below  is,  therefore,  reversed  and  cause 
remanded,  with  directions  to  adjudge  appellants'  lien  on  the  said  lot 
and  the  proceeds  thereof  suf)erior  to  that  of  G.  Vaughan  A  Co.,  and 
ioT  proceedings  consistent  with  this  opinion. 


Whitmke  v.  Whitmee. 

(IHled  June  5,  1896--JVb<  to  be  reportea.) 

Aiimony — The  husband  having  abandoned  his  wife  withoot  oaose,  leaving 
her  no  means  of  support,  and  brought  charges  as  to  the  paternity  of  his 
children,  nnsnpported  by  proof,  the  ohanoellor  properly  placed  the  children 
onder  the  control  of  the  mother  and  made  an  allowance  for  the  support  of 
herself  and  children. 

E.  W.  Hinet)  and  Charles  Eaves  for  appellant. 
Appeal  from  Muhlenburg  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

An  inspection  of  the  record  satisfies  the  court  that  no  injustice  is 
done  the  appellee  by  continuing  the  allowance  for  the  support  of  his 
wife  and  children.  He  abandoned  his  wife  without  cause,  leaving 
her  no  means  of  support,  and  made  charges  of  such  a  serious  char- 
acter as  to  the  paternity  of  his  children,  unsupported  by  proof,  as 
foi<eed  the  chancellor  to  place  them  under  the  control  of  the  mother. 
He  has  money  in  bank,  with  a  farm,  the  rental  value  of  which  is 
4276  per  year,  and,  if  the  wife  had  no  children,  under  the  circum- 
stances of  this  case  the  allowance  is  not  too  much  for  her  own  sup- 
port. 

The  Judgment  diseontinaing  the  allowance  is  reversed,  with 
directions  to  overrule  appellee's  motion  to  either  discontinue  or 
reduce  it. 
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BuRCH  V.  City  of  Owenbboro. 

{Filed  June  5,  1896 — Not  to  be  reported,) 

Ordinance — License  tax — The  proviBion  of  an  ordinance  of   a  city  of  tho' 
third  claRS  *'that.  all  inooeyA  rHOeived  from  lioen^eA  under  the   proviBionn  of 
thia  ordinance  liihall  be  paid  to  the  treaBorer  and  placed  to  the  credit  of  the^ 
general  revenae  fund  of  Baid  city,  and  shall  be  tiHed  and  expended  in  defray- 
indf  the  correut  and  incidentHl  eipenseA  of  the  Raid  frovernment.  except 
fifteen  per  cent  thereof  Bhall  be  paid  to  the  treasurer  of  the  board  of  educa- 
tion, etc.,"  is  not  ao  va^ne  or  indefinite  as  to  render  it  yoid  under  the  pro- 
yisions  of  section  180  of  the  GonRtitntion  that  every  ordinance  pasRed  by  a 
nnnnicipal  board  levyin^^  a  tax  HhRll  specify  distinctly  the  purpose  for  which 
the  tdx  is  levied. 

C.  S.  Walker  and  John  Feland  &  Son  for  appellant. 
J.  D.  Atchison  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

The  appellant,  Bureh,  instituted  this  action  in  the  Daviess  Circuit 
Court,  seeking  to  enjoin  the  appellee  from  collecting  from  him  the 
sum  of  |100,  license  fee  or  tax. 

It  is  substantially  alleged  in  the  petition  that  the  city  council  of 
Owensboro,  a  city  of  the  third  class,  passed  an  ordinance  fixing  and 
regulating  license  in  said  city,  etc.,  which  act  went  into  effect  on  the- 
16th  of  April,  1894.  It  provides  in  section  45  as  follows:  "That  all 
moneys  received  from  licenses  uiuierthe  provisions  of  this  ordinance- 
shall  be  paid  to  the  treasurer,  and  placed  to  the  credit  of  the  general 
revenue  fund  of  said  city,  and  shall  be  used  and  expended  in  defray- 
ing the  current  and  incidental  expenses  of  the  said  government,  ex- 
cept fifteen  per  cent,  thereof  shall  be  paid  to  the  treasurer  of  the 
board  of  education  for  the  use  of  the  public  schools  of  the  said  city, 
and  shall  be  paid  over  by  the  said  treasurer  to  the  treasurer  of  the 
board  of  education  monthly." 

The  appellant  is  a  wholesale  dealer  in  poultry,  butter  and  eggs. 
No  license  is  required  of  retail  dealers.  A  demurrer  was  sustained 
to  the  petition  and  the  action  dismissed,  and  from  that  Judgment 
this  appeal  is  prosecuted. 

Appellant's  contention  is  that  the  ordinance  is  unconstitutional 
and  void  for  the  reason  that  it  does  not  comply  with  section  180  of 
the  Constitution,  which  provides  that  every  ordinance  and  resolution 
passed  by  any  county,  city,  town  or  municipnl  board  or  local  legis- 
lative body  levying  a  tax  shall  specify  distinctly  tlie  purpose  for 
which  said  tax  is  levied. 

Section  3290  of  the  Kentucky  Statutes,  authorizing  the  imposition 
of  licenses  and  taxes,  is  a  substantial  repetition  of  the  provisions  and 
requirements  of  the  Constitution. 

It  may  be  that  the  ordinance  in  question  is  not  as  specific  as  it 
might  have  been,  yet  we  do  not  think  it  is  so  vague  or  indefinite  as 
to  render  it  void.  It  does  not  appear  that  the  license  is  oppressive 
to  the  business,  and  the  power  of  a  city  to  reiiuire  license  fees  seem» 
to  be  beyond  question. 

It  results,  therefore,  that  the  Judgment  of  the  court  below, was 
proper,  and  the  same  is  affirmed. 
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WiTi^ERS  V.  Commonwealth. 
(Filed  June  6,  1896— iVb^  to  be  reported.) 
fj,  C.  Bagby  for  appellant. 
W.  S.  Taylor  for  appellee. 
Appeal  from  Boyle  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

Upon  an  examination  of  the  record  we  find  no  motion  or  ground 
tor  a  new  trial,  without  which  this  court  can  only  look  to  the  indict- 
ment and  the  testimony.  The  indictment  is  good,  and  the  charge 
sustained  by  the  evidence  heard. 

Judgment  affirmed. 


Bains  v.  Lee,  Ac. 
(Filed  June  10,  1896— iVb^  to  be  reported.) 

1.  Comftroniise — Consideration  for  natf — The  compromise  of  a  claim  a^i^ainst 
defendant  and  the  dismii«8Hl  of  an  action  thereon  was  a  saffloient  considera- 
tion for  the  note  8Ded  on  in  this  action. 

2.  Rri'ivor  of  action — Before  rendering;  jadfi^ment  thecoort  onght,  by  proper 
-orders,  to  have  abated  the  action  as  to  one  of  the  plaintiffs  apon  the  eng- 
gestioD  of  his  death,  and  to  have  revived  it  in  the  name  of  his  personal  rep- 
resentative; and  it  woold  have  been  proper  for  the  conrt  to  have  revived  the 
action  without  delay  in  the  name  of  the  deceased  plaintifl^s  administratrix 
upon  her  petition  to  be  made  a   party  plaintiff,  accompanied   by  letters  of 

•administration. 

H.  P.  Cooper  for  appellant. 
John  McChord  for  appellees. 
Appeal  from  Marion  Circuit  Court. 
Opinion  of  the  court  by  Judge  Landeo. 

The  compromise  of  theclaim  of  the  appellees  against  the  appellant, 
asserted  in  the  action  brought  by  them  against  A.  K.  Bussell  and 
the  appellant  in  the  Marion  Circuit  Court  to  recover  railroad  taxes 
alleged  to  have  been  collected  by  them,  and  for  which  they  had  not 
accounted,  and  the  dismifwal  of  the  action  as  to  the  appellant  con- 
stituted a  sufficient  consideration  for  the  note  sued  on,  which  was 
executed  by  the  appellant  to  the  appellees,  secured  by  mortgage  on 
his  property  for  what  was  supposed  to  be  the  amount  for  which  the 
appellant  was  liable.    (McDaniel,  <&c.  v.  Evans,  &c.,  90  Ky.,  568.) 

There  was  no  plea  of  fraud  or  mistake  whereby  the  appellant  was 
induced  or  led  to  execute  the  note,  and  there  is  no  hint  in  the  evi- 
dence of  any  such  defense,  and  the  judgment  of  the  court  below  on 
the  merits  is  without  error;  but  before  rendering  judgment  the  court 
ought,  by  proper  orders,  to  have  abated  the  action  as  to  plaintiff, 
Thomas  Durham,  on  the  suggestion  of  his  death,  and  to  have  revived 
it  in  the  name  of  his  personal  representative. 

We  think  that  upon  the  suggestion  of  his  death  and  the  consequent 
^abatement  of  the  action  as  to  Durham,  it  would  have  been  proper 
ior  the  court  to  have  revived  the  action  without  delay  in  the  name 
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of  his  administratrix  upon  her  petition  to  be  made  a  party  plaintifT 
accompanied  by  letters  of  administration. 

The  evidence  shows  that  the  appellant's  claims  for  $207.35  for 
making  tax  sales  at  the  instance  and  for  the  benefit  of  the  appellees, 
who  were  sureties  on  the  bond  of  Russell  as  collector  of  the  taxes,  and 
for  $100  for  services  in  overhauling  the  settlements  made  by  Russell  for 
taxes  collected,  are  just,  and  they  both  ouirht  to  have  been  allowed 
as  credits  to  the  appellant  by  way  of  set-off  against  the  note  sued  on. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the  cause* 
remanded,  with  directions  that  further  proceedings  be  had  consistent 
with  this  opinion. 


Gkaziana,  Ac.  v.  Graziana,  Ac. 
(Filed  June  10,  1896— iVb^  io  he  reported.^ 

Reformation  of  deed — The  evidence  in  thift  case  ir  not  puffioient  to  show  that^ 
a  deed  by  a  father  to  bis  daughter  by  which  he  conveyed  to  her  by  way  of 
adTancement  a  life  estate  in  land,  remainder  to  her  children,  was  intended 
to  convey  to  the  daughter  the  fee,  nlthoiigh  the  other  children  of  the  grantor 
took  the  fee  in  what  was  {{iven  to  them,  and,  therefore,  the  chancellor  prop- 
erly refused  to  reform  the  deed. 

Wright  A  Anderson  for  appellants. 
Appeal  from  Campbell  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

We  have  no  doubt  from  an  examination  of  the  record  before  u» 
that  it  was  the  intention  of  the  father  of  the  female  appellant  to  give 
her  a  life  estate  only  in  the  property  conveyed  to  her  hy  way  of  ad- 
vancement, and  while  the  other  children  may  have  the  fee  in  what 
was  given  to  them,  the  children  of  the  appellant  get  the  remainder 
interest.  She  has  children  who  are  defendants  to  her  [letition,  and 
there  seems  to  be  no  reason  why  the  remainder  should  be  taken  from 
the  children  and  given  to  the  mother,  when  to  do  so  the  convej^ancea 
under  which  she  holds  will  have  to  be  reformed  on  the  idea  of  her 
ignorance  as  to  their  contents. 

Judgment  affirmed. 


Bullock,  Ac.  v.  O'Mahonkv. 
{Filed  June  13,  1896— xYo<  to  be  reported,) 

County  bonds — Election  to  take  sense  of  votns  as  to  issue  of — The  ohancellor- 
properly  enjoined  an  issne  of  coanty  bondfl  for  the  pnrchnfte  of  torn  pike- 
roads  as  the  proposition  to  i.ssoe  the  bonds  was  not  aB^ented  to  by  two- 
thirds  of  all  the  voters  voting  at  the  general  election  at  which  the  proposi^ 
tion  was  sabmitted.  A  favorable  vote  of  two-thirds  of  those  voting  upoik 
that  question  was  not  sufficient  under  section  157  of  the  Constitution. 

Jno.  R.  Allen  for  appellants. 

Breckinridge  A  Shelby  and  Jno.  B.  James  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 


MIZE   V.    GODSEY.  28/ 

Opinion  of  the  court  by  Judge  DuRelle. 

This  was  a  suit  to  restrain  the  members  of  the  Fiscal  Court  of 
Fayette  county  from  issuing;  bonds  of  the  county  to  the  amount  of 
$200,000  for  the  purchase  of  certain  turnpike  roads,  upon  the  ground 
that  the  issue  of  the  bonds  would  create  a  debt  of  the  county  jin^eater 
than  its  revenue  for  the  year.  The  answer  of  the  members  of  the 
fiscal  court  and  the  separate  answer  and  cross  petition  of  R.  J.  Spurr 
present  the  same  question  which  was  decided  to-day  in  the  case  of 
Belknap  v.  Louisville. 

At  tlie  November  election,  1895,  the  question  of  authorizing  the 
ipsue  of  bonds  was  submitted  to  the  voters  of  Fayette  county.  2,502 
vot^  were  cast  in  favor  of  the  issue  and  6^2  were  ca-^t  against  it; 
but  6,517  votes  were  cast  at  the  election.  It  is  clear  that  this  case 
falls  within  the  rule  laid  down  in  Belknap  v.  Louisville,  and  that 
two-thirds  of  the  voters  voting  at  said  election  did  not  assent  to  the 
issue  of  bonds  within  the  meaning  of  section  157  of  the  Constitution. 

Wherefore,  the  judgment  of  the  circuit  court  enjoining  the  issue 
of  bonds  is  atiirmed. 


MiZE  V.  GODSEY. 

iFiled  June  13,  1896— JVb<  to  be  reported."^ 

Evidence  as  to  cause  of  action  not  pleaded — In  this  action  by  appellee  aKAinst 
appellant  to  recover  money  alleged  to  be  doe  on  several  different  accounts, 
it  was  error  to  permit  the  plaintiff  to  prove  that  defendant  had  promised  to 
pay  him  a  check  which  defendant  had  (;iven  hitn  and  which  he  had  not  col- 
lected becanse  of  the  snbseqnent  failure  of  the  bank  apon  which  it  was 
drawn,  as  the  action  was  not  brought  to  recover  on  that  promise  or  for  the 
nonpayment  of  the  check. 

Thos.  H.  Hines  for  appellant. 
Jas.  Andrew  Scott  for  appellee. 
Appeal  from  Wolf  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

This  appeal  is  prosecuted  from  a  judgment  of  the  Wolf  Circuit 
Court  rendered  in  the  action  of  appellee  against  the  appellant.  The 
plaintiff  in  the  court  below  declared  on  an  alleged  indebtedness  due 
him  on  account  of  land  sold  to  J.  F.  Day,  and  which  defendant, 
appellant  here,  assumed  to  pay,  and  also  some  other  accounts  and 
for  usury  alleged  to  have  been  paid  appellant  by  appellee. 

Appellant  dented  the  indebtedness  and  also  pleaded  payment. 

A  trial  resulted  in  a  verdict  and  judgment  in  favor  of  appellee^ 
and,  appellant's  motion  for  a  new  trial  having  been  overruled,  he 
appealed  to  the  Superior  Court,  which  court  reversed  the  judgment 
but  certified  an  appeal  to  this  court. 

The  appellee  was  allowed  to  prove  that  appellant  promised  to  pay 
to  him  a  check  for  $600,  given  to  appellee  by  appellant,  on  the  New 
Farmers  Bank,  of  Mt.  Sterling,  which  appellee  had  not  collected 
after  holding  the  same  for  nearly  twenty  days,  and  the  bank  having 
failed  in  the  meantime,  and  of  this  appellant  complains. 

The  suit  was  not  broui^ht  to  recover  on  that  promise  nor  for  the 
nonpayment  of  the  cheek.    Hence  it  was  clearly  error  to  admit  such 
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proof.  The  court  also  erred  in  eivin^  the  peremptory  instruction  to 
the  jury  to  find  for  the  plaintiif  the  $88.60  usury;  and  the  same  may 
be  said  of  the  instruction  given  to  find  for  plaintiff  the  amount  of 
the  check. 

The  pleading  in  the  case  are  not  very  clear  as  to  the  issues  intend- 
ed to  be  submitted  for  trial.  And  upon  the  return  of  the  case  the 
circuit  court  should  allow  the  parties,  if  they  so  desire,  to  amend 
their  pleadings. 

For  the  reasons  indicated  the  Judgment  of  the  circuit  court  is 
reversed  and  cause  remanded,  with  directions  to  set  aside  the  ver- 
dict and  judgment  and  award  the  appellant  a  new  trial,  and  for  pro- 
ceedings consistent  with  this  opinion. 


City  of  Covington  v.  McKenna. 
{Filed  June  19,  1896.) 

1.  Towns  and  cities — Limitation  of  indebtedness — Where  at  the  time  of  the 
adoption  of  the  present  Gonstitation  the  debt  of  the  city  of  the  second 
«las8  was  fonrteen  per  cent  of  the  assessed  value  of  the  property  therein, 
the  city  had  the  right,  under  sootiou  158  of  the  Constitution,  to  incur  an 
additional  debt  not  exceeding  two  per  cent  of  the  assesBed  value. 

2.  Assent  of  voters  to  issue  of  bonds — Bonds  issued  by  a  city  in  ten  series, 
maturing  annually  through  a  period  of  ten  years,  constitute  a  debt  of  the 
•oity  incurred  in  the  year  in  which  the  bonds  are  issued,  although  the  debt 
does  not  then  mature,  and  if  the  debt  exceeds  the  city  income  provided  for 
that  year  it  must  be  assented  to  by  two-thirds  of  the  voters  as  required  by 
-section  167  of  the  Constitution,  although  the  debt  is  created  to  pay  the  cost 
of  street  improvements  and  a  special  assessment  is  made  upon  the  abutting 
property  to  pay  the  bonds  as  they  mature.  Although  the  assessments  pro- 
vided to  meet  the  bonds  are  a  lien  upon  the  abutting  property,  *'the  faith 
-and  credit"  of  the  city  are  pledged  to  pay  the  principal  and  interest  of  the 
bonds,  and  it  is  therefore  the  creation  of  an  indebtedness  within  the  mean- 
ing of  the  Constitution. 

W.  McD.  Shaw  for  appellant. 

C.  B.  Simrall  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

This  is  an  agreed  submission  of  a  question  for  decision. 

By  section  168  of  the  Constitution  it  is  provided  that  cities  of  the 
second  claas,  to  which  appellant  belongs,  shall  not  be  permitted  to 
incur  indebtedness  to  an  amount,  including  the  then  existing  indebt- 
^ness,  in  the  aggregate  exceeding  ten  per  centum  on  the  value 
of  the  taxable  property  therein,  to  be  estimated  by  the  assessment 
next  before  the  last  assessment  previous  to  the  incurring  of  the  in- 
debtedness. 

After  providing  for  indebtedness  authorized  by  laws  in  force  prior 
to  the  adoption  of  the  Constitution,  and  for  the  completion  of  public 
improvements  undertaken  prior  thereto,  this  section  further  provides 
that  **if,  at  the  adoption  of  the  Constitution,  the  aggregate  indebted- 
ness of  the  municipality,  including  that  which  it  is  authorized  by 
the  section  to  contract,  shall  exceed  the  prescribed  limit,  then  it  shall 
not  be  permitted  to  increase  its  indebtedness  in  an  amount  exceed- 
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ing  two  per  cent,  in  the  B^ref^eite  upon  the  value  of  the  taxable 
property  therein  until  the  iiggregrate  of  its  indebtedness  shall  have 
been  reduced  t>elowthe  limit  ftxed,and  thereafter  it  shall  not  exceed 
tlie  limit,  except  in  case  of  emergency," 

By  section  8096,  Kentucky  Statutes,  cities  of  the  second  class  are 
authorized  to  improve  streets  by  original  construction,  at  the  cost  of 
abutting  property  holders,  upon  the  petition  of  the  holders  of  a  given 
proportion  of  such  property,  and  by  secftion  8101  such  improvement 
may  be  paid  for  on  the  ten  year  plan,  the  owner  of  the  abutting 
property  having  the  option  to  pay  in  cash  or  in  ten  annual  payments. 
To  provide  for  the  immediate  payment  of  the  proportion  of  the  cost 
of  the  improvement  assessed  ajfainst  those  property  holders  who 
elect  to  pay  on  the  ten-year  plan,  the  city  is  authorized  to  borrow 
the  money  and  issue  bonds  therefor,  "pledging  Ihefaith  and  credit  of 
the  city  for  the  payment  of  the  principal  and  interest  t hereof ^^^  the 
bonds  to  be  in  ten  series,  maturing  annually  through  the  ten-year 
period. 

It  is  provided  that  the  bond  issue  thus  authorized  is  to  be  '^in 
anticipation  of  the  collection  of  a  special  tax  or  assessment  for  such 
improvement  or  re-improvement  from  such  property  holder;"  that 
the  property  shall  he  in  lien  for  the  assessment  until  it  is  (mid;  and 
in  the  succeeding  section,  that  no  local  assessment  for  street  im- 
provement shall  exceed  one  half  of  the  value  of  the  property 
assessed. 

Under  these  statutory  provisions  an  ordinance  was  passed  provid- 
ing for  the  issue  and  sale  of  bonds  of  the  city,  and  providing  a  fund 
ibr  the  payment  of  the  improvement  of  Twentieth  street  with  brick 
pavement. 

By  the  agreed  statement  of  facts  it  appears  that  all  the  statutory 
prerequisites  to  the  bond  issue  had  been  regularly  performed — by  the 
petition  of  the  property  owners,  the  passage  of  the  ordinance  in  ac- 
-cordance  with  the  charter  provisions,  advertisement  for  bids,  con- 
tract for  the  improvement,  etc. 

It  further  appears  that  no  general  tax  levy  will  be  necessary  to 
pay  the  b<mds  if  issued,  but  that  they  will  be  paid  by  the  tax  levied 
and  assess€Ml  upon  the  property  abutting  on  the  improvement;  that 
at  the  time  of  the  adoption  of  the  presfnt  Constitution  the  debt  of 
the  city  was  fourteen  per  cent,  of  the  assessed  VHlue  of  the  property 
therein,  and  has  never  since  that  adoption  reached  two  per  cent,  of 
the  assessed  value,  in  addition  to  the  percentaue  which  existed  at 
the  time  of  the  adoption,  or  of  any  subsequent  valuation  thereof. 

The  assessed  value  of  property  in  the  city  in  1891,  when  the  Con- 
stitution was  adopted,  was  $17,470,965,  and  the  city  debt  wns€if,444,- 
-800,  or  atiout  fourteen  per  cent,  of  the  assessed  value.  An  addition 
of  two  percent.,  or $^49,4 19.30,  would  make  a  total  of  $2,798,719.30, 
the  maximum  which  the  city  can  incur  until  the  assessed  value  shall 
«o  increase  that  the  ten  per  cent,  of  it  will  l»e  greater  than  its  indebt- 
edness. It  is  agreed  that  the  debt  of  the  city  has  never  reached  that 
figure,  though  the  assessment  has  incrcHsed  in  amount. 

Upon  this  state  of  fHCts  the  court  below  held,  first,  that  section  158 
of  the  Constitution  dotti  not  prevent  the  issue  of  the  $(),00()  of  bonds 
provided  for  by  the  ordinnnce,  and  in  this  conclusion  we  concur; 
And,  second,  that  neither  section  157  of  the  Constitution  nor  section 
-3073  of  the  Kentucky  Statutes  required  the  assent  of  two-thirds  of 
the  voters  of  the  city  before  the  bonds  could  be  issued. 

The  latter  conclusion  was  reached  upon  the  theory  that  **the 
aiYiount  of  the  debt  incurred  and  maturing  <  aeh  year  will  be  met  by 
the  special  tax,  and  will  not  exceed  the  city  incoiue  or  revenue  pro- 
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vided  for  that  yenr;"  ttnd  that,  therefore,  the  assent  of  two-thirds  of 
the  voters  is  not  required  by  section  157  of  the  Constitution. 

Section  3073,  Kentucky  Statutes,  permits  the  additional  two  per 
centum  indebtedness  allowed  by  the  Constitution  (section  158)  to 
cities  of  the  second  class,  which  had  already  a  ten  per  centum  debt  at 
the  adoption  of  the  Constitution, />rot'/c/f?c/  the  assent  of  two-third» 
of  the  voters,  votinj?  at  an  election,  etc.,  be  obtained.  It  provides 
further  for  the  issue  of  bonds  for  such  increase<i  indebtedness,  and 
for  the  levy  o!  an  annual  tax  to  pay  the  interest  and  create  a  sinlcinfr 
fund  for  the  payment  of  the  principal;  and  the  tax  thus  provided 
for  is  evidently  a  general  one,  to  be  levied  on  all  the  taxable  prop- 
erty of  the  city. 

It  is  very  plausibly  argued  that  as  this  section  provides  for  a  gen« 
eral  indebtedness,  which  will  be  a  charge  upon  all  the  taxable 
property  of  the  city,  it  can  have  no  application  to  the  street  im- 
provement bonds  provided  for  by  section  3101,  which  are  intended 
to  be  paid  out  of  the  sums  realized  from  the  assessment  upon  the 
abutting  property.  It  is  unnecessary,  however,  to  pass  upon  thi» 
question. 

The  main  question  remaining  is  whether,  under  section  167  of  the 
Constitution,  the  issue  of  the  bonds  in  (question  will  cause  the  city 
to  become  indebted  to  an  amount  exceedmg,  in  any  year,  the  income 
and  revenue  provided  for  such  year. 

It  is  ('laimiHi  for  the  appellee  that  the  amount  of  the  debt  incurred 
andmafurhiis  each  year  will  be  met  by  the  special  tax,  and  will  not 
exceed  the  city  income  provided  for  that  year.  This  is  clearly  erro- 
neous. If  it  is  a  debt  of  the  city  it  is  incurred  in  the  year  in  which 
the  bonds  are  issued,  though  it  does  not  then  mature.  It  is  an  antic- 
ipation of  the  income  of  future  years. 

In  Beard  v.  Hoplcinsville  (which  with  extensive  annotations  i8> 
given  in  23  L.  R.  A.,  403)  this  court  held  that  a  contract  by  a  city 
to  pay  an  annual  rental  for  the  use  of  water  hydrants  and  electric 
lights  is  a  contracting  of  indebtedness  within  the  meaning  of  section 
15>s  of  the  Constitution;  but  it  is  contended  that  because  the  bonds 
are  to  be  paid  out  of  the  assessments,  which  are  a  lien  upon  the 
property  abutting  on  the  improvements,  they  are,  therefore,  not  an 
indebtedness  of  the  city;  and  that,  as  the  obligation  is  a  current  one^ 
to  he  paid  out  of  the  current  revenue  of  each  year,  as  the  install- 
ments fall  due,  such  disposition  and  appropriation  of  future  revenue 
to  meet  and  discharge  an  obligation  which  is  but  a  contingent  one, 
and  is  to  mature  in  the  future  at  the  time  at  which  the  provision  is- 
made  to  meet  it,  is  not  the  creation  of  an  indebtedness  within  the 
meaning  of  the  Constitution. 

It  mu>t  be  rememt)ere<i  that  the  statute  under  consideration  (sec- 
tion 3101),  while  it  provides  for  a  special  assessment  to  meet  the 
bonrls,  provides  also  for  ** pledging  the  faith  and  credit  of  the  city 
for  the  iiayiiient  of  the  principal  and  interest  thereof;"  and,  though 
it  is  required  in  section  SW2  that  no  local  assessment  for  street  im- 
provement shall  exceed  one-half  the  v^due  of  the  property  assessed, 
values  may  fall,  and  the  amount  realized  from  the  sale  of  the  land 
assessed  may  be  inade(]uate  to  pay  the  bonds,  to  say  nothing  of  the 
assessments  proving  uncoliectable. 

As  sjiit I  in  the  case  of  Heard  v.  Hopkinsville,  ^wpra,  *  *  *  "if 
the  words  used  in  the  Constitution  are  to  be  given  their  usual  and 
commonly  accepted  meaning,  by  the  contract  in  question  the  city 
does  'incur  an  indehte<lness*  in  the  sense  these  terms  are  used  in  the 
Constitution,  ami  that  this  indebtedness  is  in  excess  of  the  limitation 
imposed  is  apparent." 
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So  in  Springfield  v.  Edwards,  84  III.,  626,  in  discussing  a  similar 
constitutional  provision,  the  court  said:  *'The  prohibition  is  afifainst 
becoming  indebted— that  is,  voluntarily  incurring  a  legal  liability  to 
pay  in  any  manner  or  for  any  purpose — when  a  given  amount  of  in- 
debtedness hns  previously  been  incurred.  It  could  hardly  be  proba- 
ble that  any  two  individuals  of  average  intelligence  could  understand 
this  language  differently.  It  is  clear  and  precise,  and  there  is  no 
reason  to  believe  the  convention  did  not  intend  what  the  words 
convey.  A  debt  payable  in  the  future  is  obviously  no  less  a  debt 
than  if  payable  presently;  and  a  debt  payable  upon  a  contingency, 
as  upon  the  happening  of  some  event,  such  as  the  rendering  of  ser- 
vice or  the  delivery  of  property,  etc.,  is  some  kind  of  a  debt,  and, 
therefore,  within  the  prohibition." 

In  United  States  v.  Fort  Scott,  99  U.  S.,  152,  under  a  statute  very 
similar  to  the  one  in  question  providing  for  local  improvement  bonds 
upon  a  three-year  plan,  and  that  '*/or  the  pai/m<snt  of  said  bonds  as- 
sessmenls  shall  be  made  each  .vear,''  etc.,  the  court  said:  "That  the 
bonds  for  the  amount  for  which  the  relator  obtained  judgment  con- 
stitute a  'debt'  or  a  portion  of  *the  bonded  indebtedness*  of  the  city, 
Within  the  meiining  of  the  statute,  can  not  well  be  doubted;"  and 
this,  though  the  ordinance  under  which  the  bonds  were  i.ssued  pro- 
vided that  they  should  **be  paid,  principal  and  interest,  solely  from 
the  special  a**sessments,"  etc.  (('ulbertson  v.  Fulton,  127  111.,  30; 
Law  V.  People,  87  111.,  385;  Prince  v.  Quincy,  106  111.,  138,  and  44 
Am.  Rep.,  785.) 

We,  therefore,  conclude  that  the  bonds  proposed  to  he  issued  would 
create  an  indebtedness,  and,  l>eing  an  appropriation  of  the  income  of 
future  years,  it  would  be  to  an  amount  exceeding  the  income  pro- 
vided for  the  year  in  which  they  might  be  issued,  within  the  mean- 
ing of  section  157  of  the  Constitution,  and  must,  therefore,  be 
submitted  to  the  vote  of  the  people. 

Wherefore,  the  Judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 


Ratliffb  v.  Louisville  CouRiER-JouRNAii  Co. 

{Filed  June  10.  1896.) 

1.  Ltdel — In  a  Bait  for  libel  the  Kenernl  charnoter  of  the  plaintiflF  in  in  issae,. 
and,  while  8ome  of  the  witnesses  who  tet^titied  fo;  the  defendant  in  this  case 
opon  that  i^sae  did  not  show  clearly  thnt  they  were  aoqnaiuted  with  plain- 
tiff*8  (ceueral  reputation,  their  testimony,  in  the  lit^ht  of  the  evidence,  waa 
not  prejndicial  to  the  snbstantiAl  rif^hta  of  plaintiff  on  the  merits. 

2.  Same — Eviiietite — As  the  libelous  publication  complained  of  was  that 
plaintiff  '*had  been  in  more  rows  than  any  other  one  man  in  the  county,"  it 
was  competent  for  defendant  to  prove  specilic  acts  of  disorder  on  the  part 
of  plaintiff  for  the  purpose  of  establishiiif;  the  truth  of  the  libelous  charges, 
althua^h  such  testimony  would  not  have  been  admissible  to  impeach  the 
Keneral  character  of  plaintiff. 

3.  Jnstruc/ions  —T\ie  court  properly  instructed  the  jury  that  they  should 
find  for  defendant  if  the  publication  whs  proved  to  be  true  in  fact,  or  *'sub- 
BtAntinlly  true  as  published." 

4.  6'./«^  — While  it  was  error  after  subniittinf^  to  the  jury  a  state  of  facts 
from  which,  if  proved,  they  were  told,  malice  was  to  be  implied,  to  tell  them 
farther  that  they  were  to  find  for  defendant  if  the  publication  was  made 
**«ithout  actual  malice"  and  in  the  belief  that  it  was  true,  yet,  lookin^^  at  the 
whole  case,  the  substantial  rights  of  plaintiff  were  not  prejudiced  by  thia 
objectionable  instruction. 


A 
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Thompson  &  McChord  and  L.  S.  Pence  for  appellant. 

F.  Hagan  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Landes. 

This  was  an  action  to  recover  damafi:es  for  an  alleged  false,  mali- 
cious and  libelous  publication  concerning  the  appellant.  It  wan  a 
-dispatch  sent  by  a  special  corresfK)ndent  to  and  published  in  ^'The 
Times"  newspaper,  describing  the  alleged  traffic  killing  and  decapi- 
tation of  the  appellant  by  one  Mahoney  at  his  distillery  in  Marion 
county,  as  the  result  of  a  quarrel  which  it  was  stated  the  appellant 
"picked  with  Mahoney,"  who  was  described  as  **a  quiet  and  peace- 
able man,"  while  of  the  appellant,  whose  home  was  SHid  to  be  in 
Marion  county,  it  was  stated  *'he  has  been  in  more  rows  than  any 
other  one  man  in  this  county."  The  dispatch  was  embellished  in 
the  columns  of  *'The  Times"  with  startling  and  sensHtional  head- 
lines like  the  following:  *'BRAINED  HIS  ADVERSARY!" 
^*AND  THEN  DELIBERATELY  CHOPPED  OFF  HIS  HEAD!" 
These  were  designed  and  had  the  effect  to  attract  the  attentitm  of  the 
readers  of  "The  Times"  to  the  libelous  dispatch,  and  thus  cause  it 
to  be  widely  circulated  in  Marion  county  '*among  his  friends  and 
acquaintances,  and  the  public  in  {general,"  resulting  in  great  damage 
to  **the  jiood  name  of  plaintiff,"  who,  it  was  alleged,  by  reason  of 
**8aid  false  publication,"  had  already  been  exposed  "to  hatred,  con- 
tempt and  ridicule." 

In  proof  of  the  extensive  circulation  of  the  libel  and  in  aggrava- 
tion t»f  the  damages,  during  the  progress  of  the  trial  the  court,  over 
the  objections  of  counsel  for  the  appellees,  |)ermitted  the  appellant 
to  exhibit  in  evidence  before  the  jury  a  copy  of  the  "Police  Gazette," 
Published  in  New  York,  containing  the  substance  of  the  obnoxious 

Eublication,  illustrated  with  a  picture  representing  Mahoney  in  the 
loody  act  of  decapitating  the  appellant  with  the  hatchet  with  which 
he  had  dealt  him  the  fatal  blo^V. 

The  answer  of  the  appellee  company  contained  a  denial  of  the 
malice  charged  in  the  petition  and  of  injury  to  the  character  of  the 
appellant  by  reason  of  the  publication  of  the  alleged  libel,  and  an 
averment  in  sulwtance  of  the  truth  of  the  statement  that  the  appel- 
lee picked  a  quarrel  with  Mahoney  at  his  distillery,  who  struck  him 
a  fearful  blow  with  a  hatchet,  and  that  appellant's  home  was  in 
Marion  county,  "and  he  had  been  in  more  rows  than  any  other  one 
man  in  this  county." 

The  i>sue  being  joined,  the  rase  was  submitted  to  a  jury,  and,  after 
the  evidence  was  heard  and  the  instructions  ^iven,  the  jury  returned 
•a  verdict  lor  the  appellee,  upon  which  a  judgment  was  rendered 
dismissing  the  petition  and  for  appellee's  costs  against  the  appellant, 
from  which  judgment  this  appeal  is  prosecuted. 

During  the  progress  of  the  trial  many  witnesses  were  introduced 
in  behalf  of  the  appellee,  juid  te:itified  concerning?  the  general  char- 
acter of  the  appellant.  This  was  proper,  for  in  such  cases  the  char- 
acter of  the  plaintiff  is  deemed  in  issue,  as  it  is  the  foundation  for 
his  claim  for  damages  (Sutherland  on  Damages,  second  edition,  sec- 
tion 152);  but  the  appellee  was  f>ermitted,  over  the  objections  of  the 
appellant,  to  bring  out  in  testimcmy  before  the  jury  many  instances 
of  quarrels  and  (iisturbances  in  which  the  appellant  had  been  con- 
■cerned  or  engaged  in  Marion  county,  and  this  is  earnestly  urged  as 
error  by  counsel  for  the  appellant. 
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We  hold,  however,  that  this  testimony  was  properly  admitted,  as 
it  was  pertinent  to  the  issue  made  by  the  averment  in  the  answer  of 
the  truth  of  that  part  of  the  obnoxious  publication  which  repre- 
sented the  appellant  as  havingr  been  in  more  rows  than  any  other  one 
man  in  the  county,  which  may  be  said  to  be  the  only  part  of  it  that 
was  libelous  per  ne. 

Just  how  far  the  testimony  as  to  specific  acts  of  disorder  on  the  part 
of  the  appellant  went  towards  establishing  the  truth  of  the  libelous 
charge  was  for  the  jury  to  decide.  Such  testimony  would  not  have 
been  admissible  to  impeach  the  general  ctiaracter  of  the  appellant, 
and  it  was  not  offered  or  admitted  for  that  purpose;  but  that  the 
appellee  had  the  right  to  prove  the  truth  of  tneallei^ed  libelous 
charjre  in  this  way  there  can  be  no  doubt. 

Exception  was  also  talcen  in  behalf  of  the  appellant  to  the  testi- 
mony of  some  of  the  witnesses  who  were  introduced  to  impeach  his 
jreneral  character  on  the  ground  that  they  did  not  qualify  themselves^ 
as  witnt»^ses  as  to  his  general  character  by  showing  that  they  were 
acquainted  with  it.  A  few  of  the  witnesses  did  not  show  clearly 
that  they  were  acquainted  with  appellant's  general  reputation,  in 
strict  compliance  with  the  rule  on  that  subject,  but  on  examining 
their  testimony,  we  do  not  think,  in  the  light  of  all  of  the  testimony, 
that  it  was  prejudicial  to  the  substantial  rights  of  tne  appellant  oa 
the  merits. 

The  instructions  given  by  the  court  contHined  a  fair  presentation 
of  the  law  of  the  case.  After  properly  defining  malice,  in  its  legal 
sense,  to  be  a  wrongful  act  done  to  another  without  just  cause  or 
excuse,  the  jury  were  told  in  substance  that  the  appellant  was  entitled 
to  a  verdict  at  their  hands  if  the  evidence  showed  that  the  publica- 
tion was  untrue,  and  that,  in  that  event,  the  amount  of  re<!overy 
was  to  be  fixed  by  them,  not  exceeding  the  amount  claimed,  from  a 
consideration  of  all  the  fact?  and  circumstances  proved  in  the  case. 
This  was  done  at  the  request  of  the  appellant, and,  although  excepted 
to  by  the  appellees,  it  was  not  objectionable  when  taken  in  connec- 
tion with  other  instructions  that  were  given. 

Two  other  instructions  were  requested  by  the  appellant,  and  re- 
fused by  the  court.  In  one  of  them  the  court  was  reijuested  to  sub- 
mit a  state  of  case  in  which  the  jury  might  give  punitive  damages, 
and  was  properly  refused  because  there  was  no  evidence  that  would 
have  authorized  such  an  instruction.  The  other  was  properly  re- 
jected because  it  was  substantially  covered  by  the  instruction  above 
recited,  submitting  the  state  of  fact  upon  which  the  appellant  was 
entitles!  to  recover,  from  the  standpoint  of  the  appellant. 

In  behalf  of  the  appellee  counsel  requested  the  court  to  instruct 
the  jury  in  substance,  first,  that  if  the  dispatch  containing  the  al- 
leged libelous  statements  was  published  without  actual  ?natice,  but 
in  good  faith,  and  in  the  belief  that  it  was  true;  and,  second,  that  if 
the  publication  was  proved  to  be  true  in  fact,  or  substaatiafly  true  as 
published^  they  should,  in  either  event,  find  for  the  appellees.  These 
requests  were  granted,  and  exception  was  taken  in  behalf  of  the  ap- 
pellant. 

The  second  request  was  pror)erIy  granted  (Vance  v.  Louisville 
Courier-Journal  Co.,  95  Ky.,  41);  but  the  first  is  subject  to  the  objec- 
tion that  it  based  the  immunity  of  the  appellee  upon  the  absence  of 
actual  malice^  when  the  state  of  facts  had  been  submitted  upon  which 
the  jury  were  told  the  appellees  might  be  held  liable,  from  which,  if 
they  were  proved,  malice  was  U)  be  implied;  but,  looking  at  the 
whole  case,  we  am  satisfied  thatthe  sub.'^tantiai  rights  of  the  appel- 
lant on  the  ncierits  were  not  prejudiced  by  this  objectionable  instruc- 
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tion.  And,  upon  the  facts  and  circumstances  in  evidence  and  tlie  law 
as  given,  the  jury  having  found  in  effect  that  the  libelous  part  of  the 
puhlicHtion  was  Hubstantially  true,  and  there  being  sufllcient  evidence 
to  support  that  finding,  and  no  error  having  b^n  committed  that 
waH  prejudicial  to  the  substantial  rights  of  the  appellant,  the  judg- 
ment is  affirmed. 


McDoEL  v.   Ohio   Valley   Improvement  &  Contractt  Co.'s 

ASSIGNEE. 

V 

(Filed  June  10,  189^— iN'b^  to  be  reported.) 

Principal  and  agent — Agent  for  both  buyer  and  seller —  Vor'dttble  contract — Where 
the  pr«'8ident  of  a  corporation  Tolnnteered  to  act  as  agent  for  appellant  to 
purchH8e  for  him  some  of  the  atook  of  the  corporation,  representiniii:  that 
the  company  had  no  stock  to  sell,  bot  agreeing  to  procure  it  from  some  of 
the  original  subscribers,  and,  in  carrying  ont  this  arrangement,  the  presi- 
dent of  the  corporation  purchased  stock  for  the  corporation  and  sold  it  to 
appellant  at  a  profit  to  the  corporation,  the  appellant  upon  discovering  the 
facts  had  the  right  to  repudiate  the  contract,  for,  although  there  was  no 
fraud  or  intentional  wrong  on  the  part  of  the  president,  he  acted  practically 
as  the  agent  of  both  buyer  and  seller  without  disclosing  his  double  agency; 
and  acts  done  by  appellant  after  the  purchase  of  the  stock,  but  before  he 
had  knowledge  of  the  facts,  can  not  be  regarded  as  a  ratification  of  the  acta 
of  the  agent. 

Plrtle  &  Trabue,  Helm  &  Bruce  and  G.  W.  Kretzinger  for  appel- 
lant. 

Rozel  Weisinger  and  John  B.  Baskin  for  appellee. 

Appeal  from  JeiOTerson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Hazelrigg, 

The  trust  company  as  assignee  of  the  Ohio  Valley  Improvement  A 
Contract  Co.  sought  in  this  action  to  recover  of  the  appellant  a  bal- 
ance of  $2,5(X)  due  from  him  on  account  of  his  alleged  purchase  of 
one  hundred  shares  of  the  stock  of  the  cciutract  company. 

The  averment  of  the  petition  is  that  the  defendant,  McDoel,  in- 
duced the  contract  company  to  procure  the  transfer  to  him  of  sub- 
scriptions made  by  other  parties  to  its  capital  stock  to  the  amount  of 
100  shares,  and  in  consiaeration  thereof  agreed  to  accept  and  pur- 
chase same  and  pay  therefor  the  sum  of  $1 J  ,000,  etc.  In  the  amended 
petition  it  is  alleged  that  McDoel  agreed  and  promised  to  accept  and 
purchase  from  the  contract  com^iany  100  shares  of  its  capital  stock 
and  pay  therefor  the  sum  named. 

The  chief  defense  of  the  appellant  is  that  he  made  no  contract 
whatever  with  the  c*ontmct  company  and  authorised  none  to  be 
made  with  that  companv;  but  that  Kichards,  the  president  of  the 
contract  company,  though  volunteering  to  act  as  his  agent  to  procure 
stock  for  htm  from  certain  subscribers  k>ecause  the  company,  he 
alleged,  had  none  to  sell,  actually  sold  him  stock  owned  or  controlled 
by  the  company,  and  in  fact  made  a  profit  for  this  companv,  and 
was,  therefore,  practically  the  agent  of  both  buyer  and  seller  though 
not  disclosing  his  double  agency. 

His  counsel  contend  that,  while  there  was  no  fraud  or  intentional 
wrong  in  this  on  the  part  of  the  agent,  yet,  upon  discovering  the 
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fact,  McDoei  had  his  election  to  repudiate  or  ratify  the  contract,  and 
that  he  elected  to  repudiate  it  upon  discovery  of  the  facts. 

It  appears  from  the  proof  that  the  contract  company  was  organ- 
ized to  construct  the  Richmond,  Nicholasville,  Irvine  &  Beatty- 
ville  railroad,  and,  about  0<'tober,  1889,  had  condudefl  a  contract 
with  the  Louisville,  New  Albany  &  Chicapfo  Railroad  Company, 
known  as  the  Monon  road,  by  which  the  former  undertook  to  guar- 
antee the  bonds  of  the  latter,  an  arrangement  supposed  to  be  of 
great  advantage  to  the  contract  company  and  add  greatly  tu  the 
value  of  its  stock. 

Richards,  on  behalf  of  his  company,  was  anxious  to  have  appel- 
lant and  others,  who  were  officers  in  the  Monon.  take  some  of  this 
stock  and  suggested  such  taking  to  McDoel.  He  represented  to 
McDoel  that  all  the  capital  stock  of  his  company  had  been  sub- 
scribed for,  but  thai  he  thought  he  could  buy  the  stock  for  him  from 
some  of  the  original  subscribers,  though  he  would  have  to  pay  a 
premium  for  it. 

To  this  McDoel  assented.  Richards  was  thus  the  agent  of  McDoel 
and  as  such  proceeded  to  have  certain  subscribers  agree  to  surrender 
to  him  as  trustee  a  certain  number  of  their  shares,  to  be  placed  at 
-cost  or  par  and  ten  per  cenlurn  premium. 

It  appe^irs,  however,  that  he  already  had  in  his  hands  or  under  his 
control  a  large  block  of  stock  originally  subscribed  for  by  the  Louis- 
ville Southern  Railway  Co.,  and  which  had  not  been  paid  for  by  that 
company,  and  the  bulk  of  which  had  been  replaced  by  Richards, 
but  a  part  of  which  McDoel  got.  The  stock  surrendered  by  the  sub- 
scribers, including  that  surrendered  before  as  well  as  after  the  Rich- 
ards-McDoel  contract,  was  reissued  by  the  contract  company  directly 
to  McDoel  and  his  associates,  and  McDoel,  at  Richards'  instance,  was 
entered  on  the  b«)oks  of  the  company  as  a  sut)8criber  for  100  shares 
of  stock  at  the  price  of  $11,000. 

The  premium  of  $1,000  paid  by  McDoel  was  divided  about  equally 
between  the  contract  company  and  some  of  the  subscribers  who  sur- 
rendered  their  stock,  and,  to  the  extent  of  this  premium  at  least, 
Kiehards  made  for  his  company  a  profit  of  $550  out  of  his  transac- 
tion with  his  principal,  McDoel. 

While  McDoel  knew  that  Richards  was  president  of  the  contract 
company,  it  was  not  disclosed  or  intimated  in  the  negotiation  be- 
tween them  that  Richards  was  selling  any  of  the  company's  stock 
or  that  that  company  would  getany  profit  out  of  the  deal.  And,  if 
we  concede  that  at  that  time  the  company  in  fact  had  no  stock  to 
sell,  as  Richards  represented  to  McDoel  it  had  not,  yet,  in  carrying 
oat  the  transaction,  it  did  get  it,  and  through  Richards,  and  without 
the  knowledge  or  authority  of 'McDoel,  sold  it  to  McDoel  at  a  pre- 
miam,  it  is  upon  this  contract  with  the  company  made  by  Richards 
for  McDoel  that  this  suit  is  brought. 

It  is  altogether  manifest  that  no  intimation  was  given  McDoel  that 
be  was  having  any  transaction  with  the  contract  company  and  cer- 
tainly none  out  of  which  that  company  was  to  make  a  profit,  and  it 
may  be  fairhr  inferred  that  had  he  been  so  informed  the  solicitations 
of  the  president  of  that  company  to  be  permitted  to  act  as  his  agent 
iBFOuld  nave  received  less  consideration.  Richards  testifies  ''that  the 
premium  on  the  stock  went  partly  to  pay  the  parties  who  had 
already  subscribed  for  it  and  agreed  to  retransfer  it  and  partly  to  the 
Ohio  Valley  Contract  Co.  for  stock  that  It  did  not  pay  any  premium 
OD  fbr  getting  the  subscription  cancelled." 

So  the  agent  of  McDoel  made  for  himself  as  stockholder  of  the 
company  and  for  his  company  a  clear  profit  out  of  his  principal,  as 
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it  is  conceded  no  premium  was  paid  for  part  of  the  surrendered 
stock. 

It  is  wholly  immaterial  that  Richards  believed  the  stock  a  good 
investment.  His  irood  faith  is  unquestioned,  as  he  proved  it  by  in- 
vesting largely  in  the  enterprise  and  in  the  stocks  of  the  company.. 
The  contract  is  clearly  voidable  at  the  option  of  the  principal. 

Much  is  said  of  the  nitification  of  the  contract  by  McDoel.  It  ap- 
pears that  he  forwarded  the  sum  of  $6,500  at  one  time  and  $1,000  in 
two  other  calls  by  the  company.  But  evidently  the  contract  he  wa»^ 
thus  ratifying  was  the  one  he  supposed  his  agent  had  made  in  pur- 
suance of  the  authority  conferred  on  him  and  not  one  out  of  which 
a  profit  had  been  made  for  the  agent  and  his  company. 

The  Judgment  is  reversed,  with  directions  to  dismiss  the  petition.. 


Louisville  &  Nashville  R.  R.  (^o.  v.  Jackson. 
(IKed  June  10,  1896— iVb/:  to  be  reported^ 

1.  Railroads — Carry hij^ passenjs^^ is  keyond  station — Punitive  damages — In  this- 
action  against  a  railroad  oompauy  to  recover  damages  for  the  act  of  de- 
fendant in  carrying  plaiutifF  beyond  her  station  and  putting  her  off  at  the 
next  Nation,  it  was  error  to  give  an  instruction  as  to  punitive  damages,  there 
being  no  testimony  conducing  to  show  that  any  of  the  servants  of  defend- 
ant were  insulting  in  words,  tone  or  manner. 

2.  Same — Instructions — Even  had  it  been  proper  to  submit  thft  question  of 
punitive  damages,  an  instruction  telling  the  jury  that  they  might  award  such, 
damages  if  the  defendant  was  guilty  of  ^'willfnr'  neglect,  or  if  defendant'^ 
servant's  were  ''rude  and  instilting  in  words,  tone  or  manner,*'  was  erroneous, 
as  the  term  '^willful  neglect^'  has  no  proper  place  in  the  inslructions  in  a 
case  like  this;  aud  especially  was  its  use  prejudicial  in  this  case,  as  the  courts 
instead  of  defining  the  term,  told  the  jury  it  was  the  judge  of  the  degre<>a- 
of  negligence. 

Fairleigh  &  Straus  for  appellant. 
J.  F.  Combs  and  J,  W.  Croan  for  appellee. 
Appeal  from  Bullitt  ('ircuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

Appellee  purchased  a  ticket  at  Shepherdsville  which  entitled  her 
to  ride  from  that  point  to  the  **Gap-in-Knob,"  on  a  regular  passen- 
ger train  of  appellant.  She  boarded  the  train  and  before  reaching 
the  Gap-in-Knob  the  conductor  on  the  train  took  up  her  ticket,. 
While  he  was  looking  after  a  drunken  passenger  the  train  passed 
the  station  witjiout  stopping:,  thus  carrying  appellee  beyond  her  des- 
tination. The  conductor  refused  to  carry  her  back  to  the  station 
because  it  would  have  been  in  violation  of  the  rules  of  the  railroad 
company.    Huber  was  the  next  station  on  the  road. 

The  conductor  testified  that  he  proposed  to  cnrry  appellee  to  South 
Louisville  and  put  her  on  a  train  which  would,  within  less  than  an 
hour,  carry  her  to  the  Gap-in-Knob.  The  brakenian  testifies  to  the 
same  elfect.  The  appellee  denies  such  offer  was  made,  and  says  that 
the  conductor  refused  t^  carry  her  hack  to  the  station  but  told  her 
she  would  have  to  get  olf  at  Huber;  that  he  took  her  by  the  arm 
and  went  to  the  steps  with  her  and,  when  the  train  stopped,  stood 
on  the  steps  and  .assisted  her  to  alight  from  the  train;  thai  she  was- 
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curried  two  or  three  hundred  yards  beyond  the  station  and  put  off 
on  some  rocks  that  were  broken  up;  that  the  conductor  said,  after 
helpintr  her  off  the  train,  if  he  had  any  conveyance  he  would  have 
her  conveyed  back.  What  occurred  alter  she  ant  ofT  the  train  is  not 
material  for  the  purjnjses  of  the  present  inquiry  as  U)  the  correctness 
of  the  instructions  which  the  court  gave  the  jury. 

It  was  admitted  in  the  pleadings  and  on  the  trial  that  appellee 
was  carried  beyond  the  station  wheie  she  was  entitled  to  leave  the 
train.  The  company  was  liable  to  the  appellee  for  the  act  of  the 
conductor  in  carrying  her  beyond  her  station  for  such  damages 
which  proximately  resulted  from  such  act. 

The  facts  did  not  warrant  the  court  in  giving  an  instruction  author- 
izintr  the  Jury  to  award  punitive  damages.  There  is  no  testimony 
conducing  to  prove  that  the  conductor,  in  assisting  the  appellee  from 
the  train,  was  insulting  either  in  words,  tone  or  manner.  That  he 
was  such  can  not  be  fairly  deduced  from  the  testimony  of  appellee. 
It  is  perfectly  manifest  that  he  took  her  by  the  arm  to  assist,  not  to 
force  her  off  the  train.  According  to  her  testimony  the  conductor 
stood  on  the  steps  to  assist  her  off  the  train;  but  expressed  regret 
that  he  did  not  hav^  a  conveyance  to  carry  her  back. 

The  regret  the  conductor  expressed  that  he  did  not  have  a  convey- 
ance shows  that  neither  his  words,  tone  nor  manner  were  insulting. 

The  court  told  the  jury  that  they  were  authorized  to  award  puni- 
I  tive  damages  if  appellant's  agents,  etc.,  in  putting  appellee  off  the 

I  train,  were  *'rude  and  insulting  in  words,  tone  or  manner." 

There  was  no  evidence  upon  which  to  base  such  an  instruction. 
'  Had  it  been  proper  to  submit  the  question  of  punitive  damages  to 

the  jury,  the  instructions  given  were  erroneous. 

The  court  told  the  jury  in  instruction  No.  2  that  they  were  the 
judges  of  the  de;»rees  of  negligence,  etc.,  and  that  if  the  defendant 
was  guilty  of  ^^ordina7*y^^  negligence  the  damaires  were  compensa- 
tory. 

In  No.  3  the  court  told  the  jury  that  if  the  defendant  was  guilty  of 
"wiU/uV^  neglect,  etc.,  or  if  the  defendant's  agents,  etc.,  were  **rude 
!  and  insulting  in  words,  tone  or  manner,"  they  were  authorized  Uy. 

\  award  punitive  damages. 

The  word  tciUful  has  no  proper  place  in  instructions  in  a  case  like^ 
this.    If  it  had,  there  was  no  instruction  defining  these  degrees  of 
negligence;  on  the  contrary  the  jury  was  told  that  it  was  the  judge  > 
of  the  decrees  of  negligence.    There  being  no  instruction  denning 
degrees  of  negligence  the  jury  was  made  judge  of  the  law  in  this 
respect,  as  well  as  of  fact. 

The  instructions  were  substantially  correct  except  in  the  particulars 
mentioned.  The  verdict  was  for  $800,  and  the  jury  could  not  have 
awarded  this  sum  as  purely  compensation  for  the  injury  com- 
plained of. 

The  judgment  is  reversed,  with  directions  to  grant  appellant  a  new 
trial,  and  that  further  proceedings  conform  to  this  opinion. 


Bbandenbubq  v.  LouiAViiiLE  Tin  d  Stone  Go. 
{Filed  June  4,  1896— iVb<  to  be  reported.) 

1.  Acttfin  to  quiet  tM^One  can  not  maiDtain  an  action  to  qaiet  his  title  to- 
land  DDleM  he  haa  the  legal  title. 

2.  Fraudulent  conveyances— TlYi^  evidence  in  this  case  is  snffloient  to  show 
that  a  conveyance,  or  title  bond  for  the  conveyance,  by  a  debtor  of  all  his. 

vol.   1 8 — 20 
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property  to  hiB  minor  son  waB  ezecated  with  intent  to  defraud  creditors* 
and  thet  the  son  was  a  party  to  the  frand.  And  although  the  eon  was  in 
poBBession  of  the  property  it  wa.-t  sabjeot  to  sale  nnder  execution  a^  the 
property  of  the  father,  the  son's  posc^eBsion  not  bein^  adverse  to  the  father. 

H.  L.  Wheeler  and  W.  H.  Holt  for  appellants. 
E.  W.  Hines  and  J.  M.  Beatty  for  appellee. 
Appeal  from  Lee  Circuit  Court. 
Opinion  of  the  court  by  Judge  Landes. 

The  facts  presented  in  the  recoid  of  this  ca«5e  sliow  conchisively 
that  the  alletied  purchase  of  the  land  in  controversy  l>y  the  appellant 
from  his  father,  Patrick  Brandon burj?,  was  not  a  bona  JUle  iransae- 
tion,  but  that  it  was  designed  by  both  father  and  son  to  defeat  the 
appellee  in  its  efforts  to  collect  a  debt  aeainst  the  former.  It  is  true 
that  the  appellant  was  in  possession  of  the  land  at  the  time  it  was 
sold  as  the  property  of  his  father  under  the  execution  in  favor  of  the 
appellee,  and  the  purchase  of  it  by  the  appellee  at  that  sale.  But  at 
the  time  of  the  allefi:ed  purchase  of  the  land  by  the  appellant  he  was 
not  of  ape,  and  was  livin^r  with  his  father,  and  he  knew  of  the  ex- 
istence of  the  dei)l  due  from  his  father  to  the  appellee,  and  that  the 
land  he  pretended  to  purchase  was  all  of  the  property  owned  by  his 
father  at  the  time  out  of  which  the  debt  could  be  made.  Besides,  in 
his  pleadings  and  testimony,  while  claiming  to  be  the  oic7ier  of  the 
land,  he  did  not  claim  to  have  the  legal  title  to  it,  without  which, 
under  the  statute,  although  hoMing  the  oossession,  he  could  not 
maintain  his  action  to  quiet  his  title  to  the  land.  (Ky.  Statutes,  sec- 
tion 11.) 

The  instrument  of  writing  which  was  executed  by  his  father 
<but  which  was  never  acknowledged  by  him  or  put  to  r(»cord, 
:although  in  the  form  of  a  deed  «)f  conveyance,  is  denounced  in  the 
petition  and  reply  as  a  hond  for  the  title  and  not  as  a  deed.  The 
price  he  was  to  pay  for  the  land  was  the  sum  of  $200,  which,  ac- 
cording to  the  evidence,  including  the  certificate  of  the  appraisers, 
who  were  appointed  and  sworn  by  the  sheriff,  was  far  below  the  real 
value  of  the  land.  The  so-called  title  bond  shows  on  its  face  that 
the  purchase  money  was  paid,  and  the  petition  sworn  to  by  the  ap- 
pellant states  that  it  was  pai<l.  But  the  testimony  of  both  father  and 
flon  shows  that  it  was  not  paid  at  the  time,  but  that  the  agreement 
was  that  it  was  to  be  paid  in  installments  of  $25  per  annum,  thus  ex- 
tending the  time  of  payment  over  a  period  of  eight  years.  In  the 
meantime  no  notes  were  executed  for  it,  and  no  provisions  were 
made  for  paying  interest  on  the  installments,  and  at  the  time  of  giv- 
ing their  testimony,  which  was  about  two  years  after  the  alleged 
purchase  of  the  land  by  the  appellant,  no  actual  payment  had  been 
made  of  any  part  of  the  purcha^^e  money,  although  by  some  arrange- 
ment between  the  appellant  and  his  father  a  pretended  credit  of  $50 
had  been  allowed  on  account  of  the  purchase  money.  Under  these 
circumstances,  which  it  is  not  necessary  to  dwell  upon,  there  is 
shown  to  be  an  utter  lack  of  bona  fides  in  the  transactions,  and  the 
possession  of  the  land  by  the  appellant  can  not  be  held  to  have  been 
adverse  to  his  father  at  the  time  of  the  execution  sale,  and  the  land 
was  subject  to  sale  under  the  said  execution.  It  follows  that  the 
court  below  did  not  err  in  refusing  to  tyrant  the  relief  prayed  for  in 
the  petition.    On  the  cro?s  petition  of  the  appellee  the  right  of  ap- 
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pellee  to  the  )and  in  controversy  was  fully  shown,  and  the  court 
properly  adjudged  that  the  appellee  was  entitled  to  the  possession 
of  ttie  land. 

The  judgment  is,  therefore,  affirmed. 


Lancaster  v.  Langston. 
{Filed  June  12,  1896— iVb^  to  be  reported,) 

1.  Malicious  prosenttion—Prohah'e  cause — In  an  action  for  malicious  prose- 
•catiou  malice  mny  be  inferred  from  the  want  of  probable  canno,  but  proba- 
ble cMuae  can  not  be   inferred    from    Hnythintr   eUc :  therefore,  the  fact  that 
plaintiff  was  acqnitted  of  ihe  charge  H^Hiiist  him  does  not  create  a  pret«nmp- 
tion  that  the  proAecotion  whm  without  f>rt»i»Hble  cause. 

Thet«e  principles  applied  in  thin  H<*iiou  to  recover  damages  for  the  mali- 
«ioas  pro.-tecmion  of  a  civil  action  in  which  an  order  of  arrest  was  obtained. 

2.  Same — What  facts  and  circumfltances  amount  to  probable  cani«e  is  a 
•qoestion  of  law  for  the  court.  Whether  they  exist  or  not  in  any  particular 
•case  ii*  a  queAticm  of  fact  for  the  jury. 

3.  Same — Advice  of  attorney  -In  Huch  an  action  the  defendant  is  not  liable 
if  he  acted  in  good  faith  upon  the  advice  of  an  attorney  after  laying  the 
facts  before  him;  and  it  was  proper  for  the  court  in  this  case  to  submit  to 
the  jury  the  question  whether  the  defendant  obtained  such  advice  fairly  and 
«oted  upon  it  in  good  faith.  But  it  whh  error  to  require  them  to  believe,  in 
order  to  find  for  defendant  upon  that  ground,  that  he  acted  ^'isolely*'  upon 
the  adrice  of  the  attorney. 

4.  Ri^ht  of  real estale  a^eut  to  commissions — Where  a  real  estate  agent  under- 
takes to  find  a  purchaser  for  property  upon  certain  terms  his  commission  is 
•earned  if  he  presentft  a  purchaser  upon  modified  terms  who  is  accepted  by 
the  principal;  and  it  watt  error  in  this  esse  to  instruct  the  jury  that  the  prin- 
oipal  became  indebted  to  the  agent  if  the  agent  found  or  assisted  in  finding 
«  purchaser  upon  the  terms  ^'subntantially  prescribed  by  the  contract,*'  the 
purchaser  found  having  been  accepted  by  the  principal. 

G.  C.  Lockhart  and  J.  W.  Lucas  for  appellant. 
Ward  &  Dickson  for  appellee. 
Appeal  from  Bourbon  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

Lancaster  is  a  real  estate  agent  at  Paris.  He  brought  suit  in  the 
Bourbon  Circuit  Court  against  LaDgi»ton  to  recover  $254  for  services 
rendered  under  a  contract  with  him  to  sell  his  farm. 

Lancaster  claimed  that  he  was  instrumental  in  effecting  a  sale  of 
the  farm,  and  under  the  contract  Langston  owed  him  the  8um  named 
as  commiasion  for  his  services.  In  the  action  an  order  of  arrest  was 
obtained,  by  virtue  of  which  he  was  arrested  by  the  sheriff  of  Bour- 
bon county  and  incarcerated  in  jail. 

On  the  trial  of  the  case  Langston  defeated  a  recovery.  This  action 
Is  to  recover  damages  because,  as  it  is  alleged,  deleiidant  prosecuted 
the  former  action  and  had  him  arrested  maliciously  and  without 
probable  cause. 

The  trial  resulted  in  a  verdict  and  Judgment  for  the  plaintiff  for 
41,0UO.  Tl'ie  only  question  to  be  determined  is  as  to  the  correctness 
of  the  instructions  which  the  court  gave  the  jury.  The  fact  that  on 
the  trial  of  the  case  wherein  the  order  of  arrest  was  obtained  the 
judgment  was  for  the  defendant  therein  does  not  create  the  presump- 
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tion  on  the  trial  of  this  CAi^e  that  the  suit  whs  prosecuted  maliciously" 
and  without  probahle  cause.  As  the  piaintifT  must  prove  malice,  the- 
proof  of  the  want  of  probable  cauHP  devolves  on  hiin.  The  defend- 
ant is  not  required  to  prove  anythinjr  until  the  plaintiff  shall  have- 
given  some  evidence  of  malice  independent  of  any  inference  to  be 
drawn  from  the  judgment  in  his  favor.  (Uilman  v.  Abrams,  1)  Bush^ 
743.) 

Where  a  want  of  [)robHble  cause  is  shown,  then  the  law  decides 
that  the  prosecution  or  action  was  commenced  with  malicious  mo- 
tives alone.    (Cox  V.  Taylor's  adm'r,  10  B.  M.,  20.) 

In  Stone  v.  Crocker,  24  Pickering,  84,  the  Supreme  Court  of  Mas- 
sachusetts said:  **The  want  of  probable  cause  is  the  essential  ground  of 
this  action.  Other  things  may  be  inferred  from  this.  But  this  can 
not  be  inferred  fnnri  anything  else.  It  must  be  established  by  pasi- 
tive  and  express  proof.  It  is  not  enough  to  show  that  the  plaintitT 
was  acquitted  of  the  charge  preferred  against  him,  or  that  the  de- 
fendant abandoned  the  prosecution.  But  the  onus  probandi  is  upon 
the  plaintiff  to  prove  affirmatively  by  circumstances  or  otherwise 
as  he  may  be  able,  that  the  defendant  had  no  grounds  for  commenc- 
ing the  prosecution. 

"The  functions  of  the  court  and  jury  are  different  and  generally- 
distinct. 

*'If  these  functions  encroach  upon  each  other  it  will  not  be  be- 
cause their  respective  provinces  are  'not  separated  by  plain  bounda- 
ries. What  facts  and  circumstances  amount  to  probable  cause  Is  a 
pure  question  of  law.  Whether  they  exist  or  not  in  any  particular 
case  is  a  pure  question  of  fact.  The  former  is  exclusively  for  the- 
court;  the  latter  for  the  jury.  This  subject  must  necessarily  be  sub- 
mitted to  the  jury  when  the  facts  are  in  controversy,  the  court  in- 
structing them  what  the  law  is." 

We  think  the  foregoing  is  a  correct  statement  of  the  law.  Plaintiflfs. 
evidence  tending  to  establish  a  want  of  probat)le  cause  was  sufficient 
to  warrant  the  court  in  submitting  the  question  to  the  Jury;  there- 
fore, the  court  did  not  err  in  refusing  to  instruct  the  jury  to  find  for 
the  defendant. 

Before  bringing  the  action  against  Langston  Lancaster  consulted 
a  competent  attorney  and,  as  he  claimed,  layed  all  the  facts  before 
him,  who  advised  him  that  he  had  a  cause  of  action  and  was  enti- 
tled to  the  remedy  pursued.  Lancaster  claims  that  he  acted  in  good 
faith  upon  the  advice  which  his  counsel  gave  him. 

It  was  proper  for  the  court  to  submit  the  question  to  the  jury  as  to- 
whether  he  obtained  such  advice  from  counsel,  and  as  to  whether  he- 
obtained  it  fairly  and  in  good  faith  acted  upon  it. 

It  is  said  in  Walter  v.  Sample,  25  Pa.  St.,  275,  "professors  of  the  law 
are  the  proper  advisers  of  men  in  doubtful  circumstances,  and  their 
advice,  when  fairly  obtained,  exempts  the  party  who  acts  upon  It 
from  the  imputation  of  proceeding  maliciously  and  without  proba- 
ble cause.  It  may  be  erroneous,  but  the  client  is  not  responsible  for 
the  error.  He  is  not  the  insurer  of  his  lawyer.  Whether  the  facta 
amount  to  probable  cause  is  the  very  question  submitted  to  counsel 
in  such  cases,  and  when  the  client  is  instructed  that  they  do  he  has. 
taken  all  the  precaution  demanded  of  a  good  citizen.  To  manifest 
the  good  faith  of  the  party  it  is  important  that  he  should  resort  to  a 
professional  adviser  of  competency  and  integrity.  He  can  not,  Id 
the  language  of  Judge  Rogers,  to  make  such  resort  'a  mere  cover  for 
the  prosecution,'  but  when  he  has  done  his  whole  duty  in  the  pre- 
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mises  he  Js  not  to  be  made  liable  because  the  facts  did  not  clearly 
warrant  the  advice  and  prosecution."  To  the  same  effect  is  Stuart  v. 
^meborne,  98  U.  S.,  187.) 

In  giving  an  instruction.  No.  4,  on  this  phase  of  the  case,  the  court 
told  the  jury  that  if  they  believed  from  the  evidence  that  the  defend- 
ant acted  solely  on  the  advice  of  the  attorney,  etc.  To  use  the  word 
^'solely"  was  misleading  to  the  jury.  He  had  the  right  to  act  not 
<mly  on  the  advice  of  the  attorney,  but  independently  upon  any 
knowledge  he  possessed  of  the  facts  as  to  his  contract  with  Langs- 
ton.  This  instruction  would  be  proper  with  the  omission  of  the  word 
solely, 

Lancaster  claimed  that  under  his  contract  with  Lantrston  he  was 
to  ask  $115  per  acre  for  the  farm  to  secure  $110  per  acre.  Langston 
<;laimed  that  hf*  only  authorized  him  to  sell  for  $115  per  acre. 

Instruction  No.  3  is  as  follows:  *'If  there  was  a  contract  between 
plaintiff  and  defendant  before  the  institution  of  this  action  in  the 
-circuit  court,  mentioned  in  the  first  instruction,  to  the  effect  that 
plaintiff  would  pay  defendant  2  per  cent,  commission  on  the  purchase 
money  if  said  Lancaster  would  effect  a  sale  of  plaintiff's  farm  in 
Bourbon  county,  and  defendant,  in  pursuance  of  said  contract  and 
while  srtid  contract  was  in  effect,  did  find,  or  assist  in  finding,  a  pur- 
-chaser  for  plaintiff's  farm  upon  the  terms  substantially  prescribed 
by  plaintiff  in  contract,  then  the  plaintiff  t)ecame  indebted  to  the  de- 
fendant in  the  sum  equal  to  2  per  cent,  of  the  amount  of  the  purchtise 
price  of  land  sold,  and  if  the  jury  believe  from  the  evidence  that  at 
the  time  defendant's  action  was  instituted  in  the  circuit  court  men- 
tioned, and  the  order  of  arrest  was  obtained  against  the  plaintiff,  the 
<lef(ndant  hud  nuch  evidence  as  would  authorize  a  man  of  ordinary 
prudence  and  discretion  to  believe  in  the  justness  of  his  debt  as 
stated  above,  and  to  believe  that  said  del)t  would  be  sustained  by  the 
court,  they  should  find  tor  the  defendant  on  the  ground  that  he  had 
probable  c*ause  for  the  institution  of  the  action  aforesaid  and  the  pro- 
•curing  of  the  onler  of  arrest." 

The  words  "up*)n  the  terms  substantially  pre?<cribed  by  the  plain- 
tiff in  contract"  were  misleading  to  the  jury.  Although  by  the  terms 
of  the  c»)niract  the  farm  was  to  be  sold  at  $115  per  acre,  yet  if  Lan- 
•caster  furnished  the  purchaser  upon  modified  terms  the  commission 
is  earned.  (Coleman's  ex'or  v.  Meade,  13  Bush,  3B3.) 

The  jury  may  have  thought  that  selling  at  $110  f>er  acre  was  not 
on  terms  substantially  prescribed  by  plaintiff  in  the  contract.  While 
this  court  does  not  reverse  this  case  on  the  facts,  yet  after  a  carefiil 
examination  of  the  evidence  in  the  case  the  court  is  of  the  opinion 
that  the  jury  must  have  been  misled  by  the  errors  which  we  have 
^UfiTgested  appear  in  the  instructions. 

The  court  did  not  err  in  failing  to  give  an  instruction  defining  in 
terms  probable  cause.  The  court  whs  submitting  the  question  of 
probable  cause  in  instructions  Nos.  3  and  4,  and  when  given  on  any 
subsequent  trial,  with  the  changes  which  the  criticisms  of  this 
opinion  sugeest,  probat)Ie  cause  is  sufficiently  defined. 

The  judgment  is  reversed,  with  directions  that  further  proceedings 
i>€  had  in  conformity  with  this  opinion. 
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Hoffman  v.  Trustees  of  the  town  of  SHEPHERDSviLiiE. 
(Filed  June  12,  lS^i>—Not  to  be  r^cyrUd.) 

1.  Conveyance  of  part  of  courthouse  square  by  foivn  truitees — The  trDi^tees  of  a 
town  have  uo  control  of  the  courthouse  equnre,  Hnd  can  not  make  a  valid 
conveyance  of  any  part  of  it  or  place  any  one  in  the  rightful  posseseion 
thereof;  and  th^  authorities  of  the  county  are  the  proper  partiea  to  Bue  for 
posaeRsion  of  the  property  or  for  a  tresparttt  thereon. 

2.  Savie — Plcadinif — In  thi»  action  in  which  the  plaintiff  alleges  in  his  peti- 
tion that  the  trustees  of  the  town  have  attempted  to  sell  and  convey  ta 
defendants  a  part  of  the  main  street  of  the  town  and  also  a  part  of  the  conrt- 
house  square,  and  that  defendants  are  erecting  a  building;  upon  the  ground 
thns  conveyed,  which  the  plaintiff  alleges  will  obstruct  his  ingress  and  egress 
to  and  from  a  lot  which  he  owns  fronting  upon  that  street  and  contigoona- 
\o  the  public  square,  as  the  boundary  set  out  in  the  petition  shows  the  lot 
which  the  trustees  of  the  town  have  attempted  to  convey  to  defendant  does 
not  embrace  any  part  of  the  street,  the  allegation  that  it  embraces  a  part  of 
the  street  is  but  an  erroneous  couclusion  of  the  pleader;  and  as  it  is  alleged 
that  the  building  being  erected  by  defendant  is  upon  the  ground  conveyed 
to  him  by  the  trustees  it  can  not  be  an  obstruction  of  the  street. 

8.  Pleading  —  Pleadings  must  be  construed  most  strongly  against  the^ 
pleader. 

J.  W.  Groan  for  appellant. 
Fairleigh  &  Strauss  for  appellees. 
Appeal  from  Bullitt  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  filed  a  petition  and  secured  amendments  thereto, 
in  which  it  is  Hlleffe<l  that  the  trustees  of  the  town  of  Shepherdsville 
on  the  2d  day  of  July,  1894,  executed  and  delivered  to  Trootman 
Bros,  a  deed  conveying  to  them  a  '^certain  portion  of  the  public 
streets  and  public  stiuare  in  the  said  town  of  Sheplierdsvjlle,  the 
same  described  in  the  sai<l  deed  as  follows,  to-\vit:  Beifinoinjr  on  the 
north  corner  of  the  lot  conveyed  to  Troutman  Bros.  by.  J.  I.  Rick- 
erson  and  wife,  lyinjr  on  Main  street  and  runnioj2:  north  with 
Main  street  12  feet;  thence  east  about  40  feet  to  line  of  lot  owned  by 
H.  F.  Troutman,  lyinjron  Second  street;  thence  south  12  feet  with 
tl;e  line  of  H.  F.  Troutman's  lot  to  the  line  i)f  the  lot  purcha«<ed  by 
Troutman  Bros,  of  J.  I  llickerson;  thence  with  the  line  of  said  lot 
about  4n  feet  to  t.he  place  of  bejrinniti^." 

A  copy  of  the  (i^i^6.  is  tiled  as  part  of  the  petition.  It  is  further  al- 
leged that  a  part  of  Main  street,  in  the  town  of  Shepherdsville,  and  a 
part  of  the  court-house  square  is  attempted  to  be  conveyed  by  the 
deed. 

It  is  also  alle^jed  that  plaintiff*  is  a  citizen  and  taxpayer  of  the 
town;  that  he  owns  and  occupies  a  lot  contiguous  to  the  public 
square  and  abuttin«:  on  Main  street  on  the  opposite  side  from  the 
ground  embraced  in  the  i\^^x\\  that  Troutman  Bros,  are  erecting  a 
brick  building  on  the  j^round  purporte<l  to  he  sold  then)  by  the  trus- 
tees; that  plaintiff  and  other  citizens  will  suffer  g^reat  and  irreparable 
dama>:e  by  the  obstruction  of  the  aforesaid  (Main)  street;  that  plain- 
tiff is  a  physician;  that  he  has  l)een  using  Main  street  daily  with 
horse  and  vehicles  as  a  way  of  intrress  and  egress  to  his  place  of  busi- 
ness, and  that  the  obstruction  will  **depress  and  narrow"  his  ingres» 
and  egress  to  his  place  of  business  and  result  in  his  irreparable  injury 
and  for  which  he  has  no  adequate  remedy  at  law. 
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The  foregoinff  is  all  that  Is  essential  to  be  stated  as  to  the  allega- 
tions of  the  petition.  A  demurrer  was  sustained  to  it  as  ainend^, 
and  a  Judgment  was  entered  dismissing  it.  From  that  Judgment 
this  appeal  is  prosecuted. 

On  this  inquiry  it  is  needless  to  consider  and  decide  what  right  the 
trustees  of  the  to\vn  of  Shepherdsville  had  to  sell  and  convey  a  part 
of  a  public  street  of  the  town,  or  as  to  whether  a  citizen  and  tax- 
payer of  the  town  has  the  right  to  have  Ihem  enjoined  from  making 
such  sale,  or  their  vendee  enjoined  from  erecting  a  building  thereon, 
because  it  is  alleged  that  Troutman  Bros,  are  erectinir  a  building  on 
the  ground  which  the  deed  purports  to  convey.  The  description  of 
the  ground  given  in  the  p'-?tilion  and  deed  shows  that  the  trustee, 
did  not  attempt  to  nor  <hd  they  convey  any  part  of  Main  street. 
The  deed  calls  to  run  **norlh  with  Main  street,"  and  does  not  pur- 
port to  embrace  any  i»art  of  it.  The  description  of  the  ground  given 
in  the  petition  (being  the  same  as  in  the  deed),  and  the  deed  shows 
conclusively  that  no  part  of  Main  street  had  been  conveyed  to  Trout- 
man  Bros.;  and,  as  they  are  having  the  house  erected  on  the  ground 
embrace<l  in  the  deed,  it  follows  that  it  could  not  be  on  any  part  of 
Main  street. 

Pleadinji:s  must  be  construed  most  strongly  against  the  pleader,  but 
in  this  ctisethecondusitin  which  we  have  reached  is  only  a  fair  deduc- 
tion from  plaintiff's  pleadings.  Where  the  pleadings  alleged  the 
facts  with  reference  to  the  conveyance,  and  gave  the  language  of  the 
deed,  description  of  the  ground  ccmveyed,  and  which  shows  it  con- 
veys the  ground  only  fo  M.un  street  and  not  a  part  of  Main  street, 
then  a  statement  that  it  conveys  part  of  Main  street  is  a  conclusion 
of  ttie  pleader,  and  appears  to  be  a  very  erroneous  one.  Under  the 
law  the  trustees  of  the  town  in  which  a  courthouse  square  is  situated 
have  no  control  of  it,  nor  could  they  make  a  valid  conveyance  of  any 
part  of  it,  or  phice  anyone  in  the  rightful  possession  thereof.  If 
Troutmnn  Bros,  entered  upon  the  courthouse  square  the  authorities 
of  Bullitt  county  are  the  proper  parties  to  recover  the  possession  of 
the  property  \}V  damages  for  a  trespass  thereon.  There  are  no  allega- 
tions that  the  plaintiff  or  the  public  have  been  or  will  be  deprived 
of  the  uses  for  which  it  WiiS  intended,  or  that  the  county  authorities 
have  or  will  decline  to  take  such  >teps  as  are  necessary  to  pre- 
serve the  rourthouse  square  for  the  use  of  the  public. 

The  judgment  is  atlirmed. 


Louisville  &  Nashville  R.  R.  Co.  v.  Offutt. 

(Fifed  June  VI,  18%.) 

1.  Couclusiveness  of  ofinion  on  Jonncr  appeal — While  as  a  jjeneral  rnle  an 
opinion  of  the  Superior  Court  npoii  a  former  appeHl  in  the  Kame  case  is  to 
be  ffgardfed  as  the  law  of  the  case  npon  a  second  appeal,  j'et  the  former 
opinntn  will  be  foilowed  only  in  so  fHr  as  it  applies  to  the  facts  in  the  rec- 
ord b»*fore  the  court  on  the  second  apoeul. 

2.  M^istcr  and  servant — EmpL-ytnent  for  indefinite  time — An  aj^reeraent  by  a 
railroad  company  to  give  ooe  "re^olar  work"  as  long  as  ho  shsU  do  ''faithful 
and  honest  work."  is  an  employment  indefinite  hs  to  time,  and,  therefore^ 
anbject  to  be  terminated  at  any  time  at  the  discretion  of  either  party  to  it; 
and  under  such  nn  employment  the  servant  can  not  recover  damages  of  tho 
msster  for  his  discharge. 

Where  the  agent  of  a  railroad  company  agreed  with  a  discharged  conduc- 
tor that  if  he  would  assist  the  company  in  moving  its  trains  pending  a  strike 
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the  oompany  would  pay  him  a  certain  sam  per  day  while  thas  employed,  and 
after  the  strike  shoold  be  ended  would  ^ive  him  his  former  position  as  con- 
daotor,  and  retain  him  in  it  as  lonj;  as  he  should  do  faithful  and  honest  work, 
the  company  had  the  right  under  this  employment,  indefinite  as  to  time,  to 
discharge  him  whenever  it  might  see  fit,  and,  having  done  so,  he  can  recover 
■only  reasonable  pay  for  the  time  he  waited  for  employment  up  to  the  time 
he  received  notice  of  discharge,  the  oompany  having  placed  him  upon  the 
pay  roll,  with  directions  to  wait  until  a  place  could  be  found  for  him.  There 
being  no  agreement  upon  the  part  of  the  servant  to  serve  for  any  length 
of  time,  there  wan  no  mutuality  in  the  contract  to  give  permanent  em- 
ployment. 

8.  Principal  and  agent — A  "detective"  or  '^special  agent"  of  the  railroad 
•company  had  no  authority  to  employ  conductors  for  regular  or  permanent 
service,  and  as  the  plaintiff,  from  his  long  service  with  the  company,  must 
have  known  that  fact,  his  employment  bj  such  an  ageut  was  not  binding 
upon  the  company  except  for  the  special  occasion. 

J.  A.  Mitchell,  H.  W.  Bruce  and  Wm.  Lindsay  for  appellants. 

E.  W.  Hines,  Sims  &  Covington  and  H.  B.  Hlnes  for  appel- 
lees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Landes. 

The  appellee,  having  been  employed  for  a  number  of  years  as 
brakesman  and  freight  conductor  by  the  appellant  on  its  road  from 
Bowling  Green,  Kentucky,  to  Nashville,  Tennessee,  was  discharged 
in  the  month  of  April  or  May,  1890,  for  violating  some  of  the  rules 
of  the  company. 

Early  in  the  month  of  July  following  there  was  a  pending  strike 
among  the  trainmen  of  the  company  at  Wilder's  Station,  near  Cin- 
cinnati, Ohio,  when  it  became  necessary  for  the  company  to  procure 
men  to  take  the  place  of  the  strikers,  in  order  that  it  might  be  ena- 
bled to  handle  its  freight  traffic  promptly.  For  this  purpose  one  W. 
J.  Stewart,  who  was  at  the  time  a  **detective"  or  **special  agent"  in 
the  employment  of  the  company,  was  sent  by  Mr.  Metcalfe,  the 
general  manager,  to  Bowling  Green,  and  under  special  authority 
conferred  upon  him  by  the  general  manager  proposed  to  hire  the  ap- 
pellee to  go  to  Wilder's  and  work  for  the  company  in  moving  its 
trains,  which  had  been  stopped  by  reason  of  the  strike,  offering  him 
$5  per  day  and  his  expenses  for  the  time  he  might  be  thus  employed. 
The  appellee  accepted  this  special  employment,  went  to  Wilaer's  on 
transportation  furnished  him  by  the  company,  worked  for  the  com- 
pany for  two  or  three  days,  returned  to  Bowling  Green  after  the 
trouble  with  the  strikers  was  settled,  and  was  paid  for  the  whole  time 
he  was  absent,  including  the  days  of  his  actual  service,  making  eight 
<lays  in  all,  the  sum  of  |40. 

The  appellee  claims  that  at  the  time  he  accepted  the  employment 
for  the  special  service  referred  to  he  asked  Stewart  that  he  might  be 
restored  to  the  position  in  the  service  of  the  company  from  which  he 
had  been  discharged  as  above  stated,  and  that  Stewart  then  and 
there  promised  and  contracted  with  him  in  substance  that  he  should 
be  restored  to  the  position,  and  that  he  should  keep  it  so  long  as  he 
did  faithful  and  honest  work  for  the  company.  He  claims  that  the 
«ame  contract  was  made  with  him  also  by  G.  E.  Evans,  who  was  the 
superintendent  of  transportation  in  the  service  of  the  company,  and 
whom  he  met  at  Wilder's,  and  subsecjuently  after  the  special  em- 
ployment was  terminated  by  Mr.  Kellohn,  who  was  the  assistant 
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:}2:enerd1  managrer  of  the  company.  But  each  of  these  men  denied  in 
his  testimony  that  he  made  any  such  barsrain  or  contract  with  him, 
and  it  appears  from  the  te^^timony  of  both  Stewart  and  Evans  that 
they  had  no  authority  to  make  any  such  contract  for  the  company; 
that  such  authority  did  not  appertain  to  the  positions  wliich  they 
held,  but  that  the  employment  of  men  for  such  regular  service  of  the 
-company  was  within  the  purview  of  the  authority  and  duties  of  the 
division  superintendents  and  their  superior  officers.  But  it  appears 
from  the  evidence  that  the  appellee  was  kept  on  the  pay  roll  as 
freight  conductor,  with  directions  to  wait  until  a  place  could  be  found 
for  him,  and  that  besides  the  $40  paid  to  him  for  said  special  service 
he  received  $46  as  the  balance  of  fiis  pay  for  the  month  of  July,  and 
$80  for  the  month  of  August,  and  that  on  the  26th  day  of  September, 
1890,  he  received  formal  notice  from  the  company  that  he  would  be 
allowed  no  more  time,  which  was  equivalent  to  a  discharge  from 
the  service  of  the  company. 

This  suit  was  brought  by  the  appellee  on  the  11th  day  of  October, 
1890,  to  recover  pay  for  the  time,  to  the  26th  day  of  September,  for 
which  he  had  received  no  pay,  and  the  sum  of  $10,000  damages  for 
breach  of  the  alle^^ed  contract  for  regular  or  permanent  employment. 
There  is  no  controversy  between  the  parties  as  to  the  special  employ- 
ment of  the  appellee  by  Stewart  for  service  at  Wilder's,  or  as  to  the 
pay  he  was  to  receive  or  did  receive  therefor.  But  the  alleged  con- 
tract for  regular  employment  is  stated  in  the  petition  to  have  been 
made  at  the  time  the  contract  for  the  special  service  was  made,  and  is 
set  forth  in  these  words,  viz:  **And  at  said  time  the  said  defend- 
ant further  agreed  and  promised  and  contracted  with  this  plaintiff 
that  when  said  strike  was  ended,  and  the  regular  traininf^n  returned  to 
their  work  at  said  points,  it  would  give  to  said  plaintiff  regular  work 
as  freight  conductor  on  its  road  from  Bowling  Green,  Kentucky,  to 
Nashville,  Tennessee,  and  would  restore  him  to  his  old  crew  with 
which  he  had  worked  prior  to  his  going  to  the  State  of  Ohio,  and 
that  said  regular  work  would  continue  so  long  as  this  plaintiff  did 
faithful  and  honest  work  for  the  defendants 

In  an  amended  petition  the  same  statement  of  the  alleged  contract 
was  substantially  made,  with  this  addition,  viz:  ^^And  that  as  his 
compensation  for  such  work  they  would  pay  him  at  the  rate  of  $95 
per  month,  which  said  sum  of  $95  they  agreed  and  promised  to  pay 
him  monthly." 

The  allegations  of  the  petition  and  amendments  were  denied  by 
the  answer,  and  the  issue  thus  made  wa-*  tri*^d  l>efore  a  jury  in  the 
court  below  in  June,  1891.  and  upon  a  verdict  In  favor  ot  the  appel- 
lee for  $575  a  Judgment  was  rendered,  which  was  reversed  on  appeal 
to  the  Superior  Court,  and  the  case  sent  back  lor  a  new  trial.  The 
second  trial  resulted  in  a  verdict  and  judgment  against  the  appellant 
for  $1,500,  and  the  court  having  refused  to  grant  a  new  trial  Ihat  judg- 
ment on  appeal  is  now  before  us  ft)r  revision. 

At  the  conclusion  of  the  testimony  the  court  on  its  own  motion 
jfaveto  the  jury  ei^ht  instructions  which  eml)odied  the  views  held 
by  the  court  as  to  the  law  of  the  case,  all  of  which  were  excepted  to 
by  counsel  for  the  appellant.  Counsel  for  the  appeihint  also  made 
three  re(|uests  for  instructions  which  were  refused  by  tlie  court,  and 
the  action  of  the  court  in  refusing  the  requests  was  duly  excepted  to. 
Error  in  thus  giving  and  refusing  instructions,  and  that  the  verdict 
was  not  sustained  by  sufUcient  evidence,  and  was  contrary  to  law, 
were,  with  others,  alleged  as  grounds  for  a  new  trial. 

Counsel  for  the  appellee  in  their  brief  rely  mainly  upon  the  opin- 
ion of  the  Superior  Court,  delivered  in  deciding  the  case  on  the  for- 
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mer  appeal,  which,  it  is  claimed,  irrevocably  settled  the  law  of  the 
case,  and  in  attempting  to  apply  the  law  as  it  was  held  by  the  Supe- 
rior Court  to  the  case  as'it  is  presented  in  the  record  before  us,  it  is 
contended  that  the  judgfment  must,  therefore,  be  affirmed.  Ordina- 
rily it  inuy  l)e  conceded  the  rulint;  of  this  court  in  such  cases  has 
been  »nd  should  beaccordinir  to  this  contention  of  counsel.  (Adams 
Express  Co.  v.  Hoeinjr,  88  Ky.,  373.) 

But  WH  can  not  allow  that  it  would  be  proper  for  us  to  follow  the 
opinion  of  that  learned  c«»urt  in  any  such  case  unless  the  law  as  therein 
held  applies  to  the  facts  in  the  record  before  us  on  a  second  appeal. 
On  the  former  appeal  the  Superior  Court  held  that  the  contract  al- 
leged in  the  petition  was  not  illegal  or  against  public  policy;  that  it 
was  not  within  the  statute  of  frauds,  and  that  a  discharged  employe 
for  a  fixed  fer7n,  who  sues  and  whose  case  is  tried  before  the  expira- 
tion <)f  his  term  of  employment,  can  recover  damages  from  his  em* 
ployer  for  discliar>;ing  him  only  up  to  the  date  of  the  trial.  Tliese 
are  undoubtedly  correct  principles  of  law,  and  the  first  and  second, 
as  stated  unquestionably  apply  to  this  case  as  it  appears  in  the  rec- 
ord tjefore  u-*. 

We  can  conceive  of  no  reason  for  holding  that  a  contract  of  em- 
ployment <»r  of  service,  either  for  a  fixed  term  or  for  an  indelinite 
time,  would  not  be  legal  or  would  be  against  public  policy.  In  ac- 
tual experience  such  contracts  are  constantly  made.  And  on  both 
principle  and  authority  such  contracts  must  be  held  not  to  be  within 
the  statute  of  frauds  and,  therefore,  may  be  made  by  parol.  The 
third  prihcipleor  rule  is  likewise  w<*ll  settled.  But  whether  it  ap- 
plies t«»  this  case  must  be  determined  from  thi'S  re<M)ril.  It  is  clear  ta 
us,  Jiftera  careful  exaniiu'ition  of  the  evidence  in  the  record,  that  the 
appellee  failed  to  establish  that  a  contract  of  any  kind  wa-*  ma<Je  be- 
tween the  a[)pellant  and  him,  except  for  the  temporary  and  special 
service  that  has  been  stated,  and  for  which  lie  received  as  he  admits 
the  sum  of  $-10.  Beyond  tliis  he  faile<|  either  to  allege  or  prove  that 
he  hound  himself  to  serve  the  appellant,  either  for  a  definite  or  an 
indefinite  time,  even  c«»nceding  th.tt  the  appellant  promised  to  em- 
ploy him  as  alleged  in  the  petition.  Upori  his  own  showiu'/  the  ap- 
pellant had  no  right  to  make  him  answer  in  damages  if  he  fulled  or 
refu.-ed  to  enter  its  service. 

It  will  thus  be  seen  that  the  essential  element  of  mutuality  of  ob- 
ligation was  omitteil  from  the  alleged  contract  of  hirinir,  for  the 
breach  of  which  his  suit  was  brou^rtit.  In  a<ldiiion  to  this  the  evi- 
dence clearly  shows  that  the  two  officers  or  employes  of  the  appel- 
lant, Stewart  &  Evans,  the  **special  agent'*  or  '^detective,''  and  the 
superintendent  of  transportation  in  the  service  of  the  appellant, who, 
he  alletced,  promised  him  his  old  pl^ce  in  theservice  of  the  company, 
had  no  authority  to  bind  the  appellant  by  any  such  contract  of  hir- 
ing. And  it  is  scarcely  conceivable  that  the  nppellee,  who  had  been 
in  tiie  service  of  the  compjjtjy,  as  he  t(*siified,  for  twelve  or  thirteen 
years,  (Jid  not  know-  that  such  employes  of  the  appellant  had  no  au- 
thority to  employ  its  conductors  for  regular  or  permanent  service,  or 
that  he  was  not  aware  that  it  was  th(»  custom  of  the  appellant,  which 
was  siiown  by  uncontradicted  testimony,  to  employ  conductors^ 
brakemen,  etc.,  without  reference  to  any  lengtli  of  time  of  service^ 
and  subject  to  dismissal  at  any  ti?ne,  and  with  the  ri^rht  on  the  part 
of  such  enjployes  to  leave  the  service  at  any  time.  Nevertheless,  It 
further  appears  clearly  from  the  testimony  that  the  appellant,  with- 
out being  bound  by  contract  so  to  do,  placed  the  name  of  the  apf>el- 
lee  on  its  pay  roll,  with  directions  to  him  to  wait  until  emph)yment 
could  be  found  for  him,  and  that  it  expected  and  intended  to  furnish 
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him  employment,  doubtless  of  the  character  of  his  former  employ- 
ment from  which  he  had  been  dischar{;ed.  Having  done  this,  and 
having  paid  the  api>el]ee  for  a  portion  of  the  time  of  his  waiting  for 
work  as  if  he  were  in  actual  employment,  as  he  was  directed  or  re- 
quested to  do,  the  appellee  had  the  right  to  expect  payment  for  the 
whole  time  of  his  waiting  up  to  the  date  on  which  he  was  notified  of 
his  discliarge. 

But  if  it  be  conceded  that  there  was  a  contract  for  regular  employ- 
ment, as  alleged  in  the  petition  and  amended  petition,  still  the  eon- 
tract,  as  alleged  and  proved,  being  that  **said  regular  work  would 
continue  so  long  as  this  plaintiff  did  faithful  and  honest  work  for  the 
defendant,"  was  a  contract  indefinite  as  to  time  or  term  of  employ- 
ment or  service,  and  was,  therefore,  subject  to  be  terminated  at  any 
time  at  the  discretion  of  either  party  to  it.  (L.  &  N.  R.  R.  Co.  v. 
Harvey,  17  Ky.  Law  Rep.,  1368.) 

The  inevitable  conclnsion  is  that  the  principle  or  rule  of  law  laid 
down  in  the  opinion  of  the  Superior  Court  as  to  the  recovery  of  dam- 
ages by  an  employe  for  a  fixed  *erm  who  has  been  discharged  with- 
out cause  by  his  employer  has  no  application  to  the  fads  of  this  case 
as  they  are  presented  in  the  record. 

The  well-settled  rule  with  reference  to  the  character  of  hiring  that 
is  >el  up  in  the  petition  and  amended  petition  is  that  when  the  term 
of  service  is  left  discretionary  with  either  party,  or  when  it  is  not 
definite  as  to  time,  or  when  it  whs  for  a  definite  time,  provided  both 
parlies  are  satisfied,  in  either  event  either  party  has  the  right  to  ter- 
minate it  at  any  time,  and  no  cause  therefor  need  i)e  alleged  or 
proved.  (Wood  on  Master  and  Servant,  second  edition,  se<'tions  133 
and  136;  A.m.  &  Eng.  Enc.  of  Law,  volume  14,  pa^es  776,  790;  L. 
&  N.  R.  R.  Co.^v.  Harvey,  stipra.) 

In  addition  to  the  authorities  here  referred  to  the  rule  as  stated  is 
sustained  by  the  cases  referred  to,  and  quoted  in  the  brief  of  coun- 
sel for  the  apy>ellant  the  case  of  Knst  Line  &  Red  River  Railway  Co. 
V.  S<*ott,  13  Ami.  St.  Hep.,  758,  brinir  an  especially  iiistrurtive  case. 
In  the  view  that  we  have  taken  of  the  case  it  is  unner-essary  to  dis- 
cuss the  instruftions  given  to  the  jury  by  the  court.  Boing  I'ounded 
upon  a  theory  of  the  law  as  applical)le  to  the  case  radically  different 
from  our  views,  it  follows  that  they  were  erroneous.  Upon  the  case 
as  it  is  presented  in  the  record,  the  appellant  hafi  the  riglit  to  termi- 
nate the  relation  between  it  and  the  appellee  at  will  and  without 
cause,  and  is  not  lial)le  for  damages  for  so  doing.  But  the  appellee 
had  and  has  the  riirht  to  reasonable  pay  for  the  time  he  waited  for 
employment  or  work  from  the  appellant  uf>  to  the  date  on  which  he 
received  notice  of  discharge,  and  the  thin!  instruction  re^iut^sled  by 
counsel  for  the  appellant  on  this  point  outrht  to  have  been  given. 
This  will  entitle  tlie  appellee  to  reasonable  pay  for  his  time  to  the 
26th  day  of  September,  1890,  deducting  what  he  has  received  there- 
for from  the  appellant. 

Thejudjjment  is  reverj^el  and  the  cause  remanded,  with  directions 
to  sot  aside  the  verdict  and  award  the  appellant  a  new  trial,  and  for 
further  proceedings  consistent  with  this  opinion. 
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American  Accident  Co.  of  Louisville  v.  Carson. 

i£^Ud  June  13,  1896.) 

1,  Accident  insurance — Intentional  injuries — When  one  ooroes  to  his  death  by 
a  shot  intentionally  fired  through  his  body  by  another  withoat  provocation, 
death  resolta  from  ^'external,  violen.t  and  aooidentaP'  means  within  the  mean- 
ing of  an  aooident  insurance  policy,  for,  althoagh  the  injury  is  **intentionar* 
as  to  the  person  by  whom  it  is  committed,  it  is  as  to  the  person  injnred  a 
casaalty  or  mishap  not  intended  to  befall  him. 

2.  Same — Where  snoh  a  policy  provides  that  it  shall  not  extend  to  or  cover 
^'intentional  injuries  inflicted  by  the  insured  or  any  other  person,*'  or  ^injury 
or  death''  happening  under  various  specified  conditionn,  the  expression  "in- 
tentional injuries"  does  not  embrace  death  resulting  from  such  injuries,  and, 
therefore,  there  may  be  a  recovery  under  snoh  a  policy  for  the  death  of  the 
insured  resulting  from  injuries  intentionally  inflicted  by  another. 

8.  Satne — Pleaiiing — As  the  policy  sued  on  provided  that  if  the  insured  should 
be  killed  in  any  occupation  or  exposure  classed  by  the  company  as  more  haz- 
ardous than  that  of  druggist  his  beneficiary  was  not  to  get  the  full  amount 
of  the  policy,  but  only  a  reduced  sum,  it  devolved  upon  the  beneficiary  in 
suing  upon  the  policy  to  negative  that  condition  by  his  petition. 

O'Neal,  Phelps,  Pryor  &  Silligraan  and  Bullitt  &  Shield  for  appel- 
lant. 

R.  C.  Warren,  M.  C.  Saufley,  W.  G.  Welch  and  D.  W.  Sanders  for 
appellee. 

Appeal  fronri  JeflTerson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

In  April,  1891,  the  appellant  company,  in  consideration  of  certain 
agreements,  statements  and  warranties  made  in  the  application  oFone 
Stephen  M.  Carson,  and  the  siiui  of  $7.00  issued  to  him  under  **divi- 
sion  A,"  wherein  Carnon's  occupation  was  described  as  that  of  a 
druggist,  a  policy  of  insurance,  known  as  an  **accident  policy,"  by 
which,  for  the  term  of  three  months,  the  applicant  was  insured 
against  bodily  injuries  effei'ted  through  '*external,  violent  and  ac- 
cidental means,"  (1)  which  wholly  disabled  him;  (2)  such  injuries 
as  partially  disabled  him;  (3)  such  as  resulted  in  the  loss  of  an  eye; 
(\)  loss  of  a  hand  or  foot,  and  lastly  loss  of  both  hands  or  feet,  etc., 
in  which  event  the  full  principal  sum  of  $5,000  was  to  be  paid  to  the 
insured  if  he  survived,  or  if  he  died  then  to  his  father,  R.  Carson,  the 
apr)ellee  here. 

In  the  body  of  the  policy  it  was  provided  that  if  the  insured  was 
injured  or  killed  in  any  occupation  or  exposure  classed  by  the  com- 
pany as  more  hazardous  than  that  recnted  in  the  application,  the  in- 
sured or  his  beneficiary  should  be  entitled  only  to  such  sums  as  are 
named  in  the  division  so  classed  as  more  hazardous.  And  on  the 
back  of  the  policy,  among  many  other  conditions  under  which  the 
policy  was  issued,  we  find  the  following:  '*Thi8  insurance  does  not 
cover  disappearances  nor  suicide  while  sane  or  insane,  nor  injuries, 
whether  fatal  or  otherwise,  of  which  there  is  no  visible  mark  upon 
the  body,  nor  accidental  injuries  or  death  resulting  from  or  caused 
directly  or  indirectly,  wholly  or  in  part,  by  hernia,  fits,  *  *  nor 
extend  to  or  cover  intentional  injuries  inflicted  by  the  insured  or 
any  other  person,  or  injury  <»r  death  happening  while  the  insured  is 
insane  or  under  the  influence  of  intoxicating  drinks  or  narcotics, 
etc." 
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It  appears  that  the  insured  met  his  death  in  May,  1891,  and  under 
circumstances  to  be  presently  considereti.  .  The  company  denying 
any  liability,  the  beneficiary,  A.  Curson,  broui^ht  this  action  in  the 
Jefferson  Circuit  Court  for  the  principal  sum  indicated  in  the  policy^ 
and  upon  peremptory  instructions  at  the  conclusion  of  the  testi- 
mony a  verdict  was  rendered  in  his  favor.  From  the  Judgment 
thereon  the  company  appeals. 

After  certain  preliminary  statements  the  petition  avers  that  **on 
the  8th  day  of  May,  1891,  and  hefore  the  said  term  of  insurance  had 
expired,  the  said  Stewart  M.  Carson  was  shot  through  the  body  by 
a  ball  from  a  gun  or  pistol,  and  thereby  instantly  and  intentionally 
killed  by  one  Jesse  Burton,  in  the  vicinity  ot  Branford,  in  the 
county  of  said  Carson's  residence,  in  the  State  of  Florida;''  that  **the 
said  shooting  and  killing  by  the  said  Jesse  Burton  was  not  done  in 
a  mutual  affray,  was  not  provoked  by  any  misconduct  on  the  part 
of  the  siud  Carson,  and  was  not  foreseen  by  him  in  time  to  have 
been  avoided,  but  was  wanton,  causeless,  unprovoked  and  unex- 
pected by  him." 

It  is  evident,  and  it  is  so  argued,  that  the  pleader's  object  in  set- 
ting out  the  fact  that  the  insured  came  to  his  death  by  a  shot  fired 
through  his  body  intentionally  by  another,  thus  anticipating  the 
probable  defense,  was  to  provoke  a  demurrer,  and  thus  present 
fairly  to  the  court  for  construction  the  meaning  of  the  words,  **nor 
extend  to  or  ct)ver  intentional  injuries  inflicted  by  the  insured  or 
any  other  person,"  found  on  the  back  of  the  policy,  and,  therefore, 
not  necessary  to  be  adverted  to  in  declaring  on  the  contract.  The 
expected  demurrer  was  filed  and  overruled,  and  thus  is  presented 
for  our  consideration  two  questions.  First,  were  the  *'means"  pro- 
ducing the  death  of  the  insured  ''external,  violent  and  accidental?" 
and  second,  was  the  death  of  the  insured  "an  intentional  injury  in- 
flicted by  another"  within  the  meaning  of  the  policy. 

On  the  first  point  little  need  be  said.  While  our  preconceived  no- 
tions of  the  term  ''accident"  would  hardly  lead  us  to  speak  of  the 
intentional  killing  of  a  person  as  an  "accidental"  kilhn»:,  yet  no 
doubt  can  now  remain,  in  view  of  the  precedents  established  by  all 
the  courts  that  the  word  "Intentional"  refers  alone  to  the  person  in- 
flicting the  injury,  and  if  as  to  the  person  injured  the  injury  was  un- 
forseen,  unexpected,  not  brought  about  through  his  agency  design- 
edly, or  was  without  his  foresight  or  was  a  casualty  or  mishap  not 
intended  to  befall  him,  then  the  occurrence  was  accidental,  ana  the 
injury  one  inflicted  by  accidental  means  within  the  meaning  of  such 
policies. 

Thus  when  one  was  waylaid  and  assassinated  for  the  purpose  of 
robbery  his  death  was  held  to  have  been  claused  through  "external, 
violent  and  accidental  means."  (Hutchcraft's  ex'or  v.  Traveler's 
Ins.  Co.,  87  Ky.,  300.) 

So  death  by  hanging  at  the  hands  of  a  mob  was  held  to  be  an  acci- 
dent within  the  meaning  of  a  policy  asrainst  injuries  through  "exter- 
nal, violent  and  accidental  means."  (Fidelity  <&  Casualty  Co.  v. 
Johnson,  80  L.  B.  A.,  206,  —  Miss.) 

So  the  death  of  a  person  who  is  shot  by  one  whom  he  is  trying  to 
eject  by  force  from  a  hotel  office  is  a  death  by  accident  and  "not  a 
risk  voluntarily  assumed,  where  he  makes  the  attempt  without 
knowing  that  the  other  person  is  armed."  (Lovelace  v.  Traveler's 
Protective  Association,  126  Mo.,  104.) 

See  also  numerous  authorities  to  the  same  efi'ect  in  notes  to  case 
last  cited  In  80  L.  B.  A.,  207. 

In  the  Hatchcraft  case,  however,  and  in  others  cited,  a  recovery 
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was  denied,  because  while  the  killings  were  accidentHl  within  the 
meaning  of  the  words  ^'external,  violent  and  accidental,"  as  used  on 
the  face  of  the  policy,  yei  certain  conditions  or  provisos  protected  the 
company  aifainst  loss  where  **the  death  or  injury  may  have  been 
caused  by  intentional  injuries  inflicted  by  the  insured  or  any  other 
person." 

And  a  consideration  of  this  feature  brings  us  to  the  second  ques- 
tion presented  by  the  demurrer. 

In  the  c  ines  to  which  our  attention  has  been  called,  involving  ac- 
cident policies  in  many  different  companies,  it  is  noticeable  in  all 
that  the  form  of  the  usual  protecting  proviso  against  loss  from  "in- 
tentional injuries"  is  somewhat  different  from  the  corresponding 
clause  in  the  policy  t)efore  us.  The  clause  in  the  Hutchcraft  c»nse — 
Traveler's  Insurance  Co. — well  illustrate  this.  It  is  as  follows:  **And 
no  claim  shall  be  made  under  this  ticket  when  the  death  or  injury 
may  have  been  caused  *  *  *  by  intentional  injuries  inflicted  by 
the  insured  or  any  other  person." 

This  is  not  merely  protection  against  injuries  f^o  inflicted  but  against 
death  as  well.  In  express  terms  that  policy  excepts  c/«?a/A  from  in- 
tentional injuries  inflicte<l  by  any  other  person,  and  does  not  con- 
tent itself  with  providing  merely  that  no  claim  shall  be  made  when 
i\\%  ivjury  mwy  have  been  iutenticmally  inflicted.  The  language  is 
**death  or  injury,"  and  the  policy  protects  against  either  death  or 
injury  when  caused  by  intentional  injuries  intlicted  by  the  insured 
or  any  other  person.  In  the  present  case,  as  we  have  seen,  the 
policy  is  not  to  extend  to  or  cover  intentional  injuries  inflicted  by 
the  insured  or  any  other  person.  Here  we  And  a  difference  between 
the  policy  under  consideration  and  all  others  we  have  examined. 
The  words  **death  or  injury"  are  used  in  all  of  them,  and  indeed  in 
this  policy  we  find  those  words  separated  for  the  flrst  time  in  the 
clause  under  discussion.  We  find  it  provided  in  the  preceding  clause 
that  the  policy  does  not  cover  accidental  injuries  or  death  resulting 
from  hernia,  etc.,  and  immediately  succeeding  the  clause  in  dispute 
the  language  is  **or  injury  or  death  happening  while  the  insured  is 
insane,"  etc.  We  notice,  too,  that  the  policy  is  not  to  cover  inju- 
ries, whether  fatal  or  othenv'ise,  of  which  there  are  no  visible  marks 
upon  the  body,  and  it  appears  well  settled  that  this  exception,  with- 
out the  words  *'fatal  or  otherwise,"  has  reference  only  to  cases  of 
bodily  injury  which  do  not  result  fatally— that  is,  the  word  "injury" 
is  used  in  its  usual  sense  as  implying  a  hurt  not  resulting  in  death. 
McGlinchey  v.  Fidelity,  Ac,  Co.,  80  Me.,  2ol.) 

The  words  "injury  or  death,"  and  "injured  or  killed,"  are  used  in 
this  policy  some  eight  times  or  more,  and  seemingly  in  sharp  con- 
trast, and  the  significant  omiy^sion  of  the  word  "death"  in  this  partic- 
ular clause  requires  us  to  liold  that  the  exception  referred  only  to 
nonfatal  injuries  intentionally  inflicted  by  the  insured  or  any  other 
person. 

We  conclude,  therefore,  that  the  petition  stated  a  good  cause  of 
action  so  far  as  the  points  discussed  are  concerned.  It  is  insisted, 
however,  that  as  the  plaintiff  sued  for  the  full  principal  sum  of  $o,0()0 
he  ought  to  have  negatived  the  conditions  stated  in  the  face  of  the 
policy  under  which,  if  they  existed,  that  sum  must  have  been  re- 
duced and  the  policy  scaled. 

The  insured  agreed  that  if  he  was  killed  in  any  occupation  or  ex- 
posure classed  by  the  company  as  more  hazardous  than  that  of  drug- 
gist his  beneficiary  was  to  get  only  a  reduced  sum,  and  it  seems 
evident  that  his  beneficiary  must  allege,  if  he  can  truthfully  do  so, 
that  the  insured  was  not  so  ki I le'i,  else  the  (*ourt  could  not  render 
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Judgment  for  the  sum  to  which  the  policy  nnder  Its  terms  entitled 
I  iiim. 

j  The  policy  wuh  made  part  of  tlie  petition  and  forms  the  basis  of. 

I  the  action.    The  claimant  must  brin^  himself  within  its  terms  and 

conditions  as  stated  on  its  very  face. 

It  can   not  be  said  that  this  should  come  from   his  adversary. 

I  AVhether  the  insured  was  engaged  at  the  time  of  his  death  in  a  more 

I  hazardous  occupation  or  expttsure  than  that  of  a  dru^u:ist  was  pecu- 

I  Jiarly  within  theknowledsft*  of  tht*  insured  and  his  beneficiary,  who 

mu.-^t  be  held  to  a  general  knowledge  of  the  divisions  and  dassitica- 

tions  of  risks,  and  to  nave  acted  intelligently  in  accepting  insurance 

in  "division  A.*' 

Of  cciur:?e  if  the  true  issue  is  in  fact  made,  it  does  not  matter  from 
whom  the  exceptional  matter  comes,  and  it  is  true  that  the  company 
pleaded  that  the  insured  was  killed  while  acting  as  deputy  sheritT, 
And  attempted  to  plead  he  whs  insured  as  a  druggist  or  dealer  and 
not  otherwise,  l)ut  just  what  its  pleas  would  have  been,  had  the 
plaintiff  been  required  to  set  up  its  cause  of  action  according  to  the 
terms  of  the  contract,  we  do  not  know,  and,  convinced  of  this  error 
occurring  at  the  inception  of  the  proceedings,  no  other  questions  need 
be  considered. 

Judgment  reversed  for  further  proceeilings  consistent  with  this 
opinion. 

Bbown  v.  Schmidt,  &c. 
(Filed  June  13,  1896— i\o/  io  be  reported.) 

Priority  of  liens — Atceptance  of  fuort,^a^e—\vi  this  contest  between  an  execo- 
tion  creditor  and  a  niortgage  tis  lu  priurity  uf  lien  the  evidence  id  satiicient 
to  sappcrt  the  findio>;  of  the  chancellor  that  the  inorigav(e  had  nut  been  ac- 
cepted at  the  time  ihe  execution  whs  levied,  and  as  the  mortgHge  took  effect 
only  from  ttie  time  of  its  acceptance  the  execuiiou  lien  was  properly  given 
priority. 

Birlchead  «&  Cieinents  and  Chapeze  Wathen  for  appellant. 
J.  G.  Taylor  and  Wilfred  Carrico  for  appellees. 
Appeal  Irom  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

It  appears  that  the  appellees  had,  some  time  in  1883,  recovered 
judgments  against  G.  S.  McCliutock,  and  in  1898  caused  executions  to 
be  levied  upon  twenty -seven  acres  of  land  in  IJaviess  county  as  the 
property  of  McClintock,  upon  which  appellani  Brown  held  a  mort- 
^;age,and  after  the  levy  and  before  ii. sale  appellees  instituted  separate 
actions,  asking  a  sale  of  the  land  to  pay  tneir  debtn,  and  alleging  in 
substance  tnat  the  mortgage  was  jraudulent,  or,  if  the  mortgage 
debt  ever  existed,  that  it  had  been  paid.  The  three  suits  were  con- 
solidated. 

Appellant  and  McClintock  answered,  and  insisted  on  the  validity 
of  tne  mortgage.  Before  tlie  trial  appellees,  by  amended  petition, 
pleaded  in  substance  that  appellant  Brown  never  accepted  the  mort- 
gage until  alter  the  levy  of  appellees'  executions  upon  the  land  in  the 
mortgage  named.  Ap{.fellant  Brown  and  McClintock  were  the  only 
witnesses  exauniined. 

The  chancellor  was  of  opinion,  and  so  adjudged,  that  there  had 


s. 
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been  no  acceptance  of  the  nnortgage  by  appellant  until  after  the  levy 
aforesaid,  and  that,  as  matter  of  law,  the  mortgage  lien  took  effect 
only  from  the  time  of  acceptance,  and  adjudged  that  appellee's  liens- 
were  superior  to  that  of  appellant,  and  adjudged  a  sale  of  the  laud 
accordingly,  and  to  reverse  that  judgment  John  A.  Brown  prosecutes 
thi8  appeal. 

We  deem  it  unnecessary  to  recite  the  facts  and  circumstances- 
proven  in  the  case.  We  are  of  opinion  that  they  fully  sustaia 
and  authorize  the  judgment  complained  of. 

Judgment  affirmed. 


Gilbert,  <fec.  v.  Moody  A  Co.,  Ac. 
(Filed  June  13,  189&— iVb^  to  be  reported.) 

Kemoval  of  lien  notes — Payment — Where  the  holder  of  Beveral  notes  seoared 
by  a  material  mau's  lien  diacoanted  them  in  bank,  and  npou  the  failure  of 
the  obligor  to  pay  thereon  took  them  op,  the  obligor  exeootiog  to  him  other 
notes  for  the  sums  dne,  referring  to  the  lieu  notes  a&  collateral  seciirityf  and 
the  new  notes  were  at  maturity  renewed,  there  was  neither  a  novation  nor  a 
payment  of  the  lien  notes,  and  a  snit  brought  to  enforce  the  lien  before  thfr 
renewal  notes  matured  was  not  prematurely  brought. 

Jno.  T.  Hays  for  appellants. 

I.  T.  Woodson,  CJook  A  Dish  man  and  W.  R.  Black  for  appellees. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Guffy. 

This  appeal  is  prosecuted  by  Wm.  Gilbert  from  a  judgment  of  the 
Knox  Circuit  Court,  rendered  in  the  consolidated  actions  of  appel- 
lees, G.  E.  Moody  A  Co.,  Ac,  but  the  only  parties  here  coraplaminfc 
or  insisting  on  relief  are  the  appellees  Moody  A  Co.,  John  A.  Black 
and  the  appellant. 

It  appears  that  Moody  A  Co.  acquired  a  materialman's  lien  upon  a 
house  and  lot,  the  propeity  of  one  Jas.  T.  Git)son,  May  20, 1890,  on 
account  of  material  furnished  Gibson  to  build  a  house,  etc.,  on  said 
lot.  The  amount  of  the  lien  seems  to  have  been  $l,tS(l8.65,  for  which 
Gibson  executed  three  notes,  falling  due  in  60,  90  and  120  days, 
respectively.  These  notes  showed  that  they  were  lien  notes.  Gib- 
son on  August  7,  1890,  paid  $221.23  on  the  first  one  of  said  notes,  but^ 
as  alleged  by  Moody  A  Co.,  never  paid  anv  more. 

These  notes  were  discounted  by  Moody  A  Co.  at  the  Third  Na- 
tional Bank  of  Louisville,  but  Gibson  failed  to  pay  same  and  appel- 
lees took  them  up,  and  it  appears  that  Git^on  executed  other  note» 
to  Moody  A  Co.  for  the  sums  due,  referring  to  the  said  lien  notes  as 
collateral  security  for  the  new  notes,  which  new  notes  were  in  like 
manner  discounted  by  appellees  at  said  bank,  and,  Gibson  failing  to 
meet  same,  appellees  had  also  to  take  them  up.  Finally  Gibson 
executed  a  note  to  appellees  for  the  sum  of  $1,173.67,  dated  4th  of 
May,  1891,  due  in  ten  days,  and  sent  the  same  to  appellees  before  the 
4th  of  May,  1891. 

It  is  said  that  the  $1,173.57  note  was  for  the  full  amount  due  from 
Gibson  to  appellees. 

On  the  2a  of  May,  1891,  Gibson  made  an  assignment  for  the  bene- 
fit of  creditors,  and  on  the  8th  of  May,  1891,  the  appellees,  Moody 
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A  Ct).,  brought  salt  to  recover  judgment  for  their  debt,  and  for  eD- 
forcement  of  their  lien  upon  the  property  afores«aid.  They  filed  the 
original  lien  note:*,  also  the  |1,173.57  note.  Some  months  afterward 
they  tiled  an  amended  petition,  ^ivini;  fuller  and  more  detailed  ac- 
count of  the  transactions  had  with  Qibson. 

The  appellant  holds  a  mortfira^e  upon  the  same  property  that 
Moody  <&  Go.  claims  to  be  in  lien  to  them,  which  mortgagee  is  for 
between  $4,000  and  |5,(KK),  of  date  February  20,  1891. 

On  the  28d  of  January,  1893,  the  sherilf  of  Knox  county  sold  the 
lots  in  contest  for  taxes  for  the  years  1890  and  1891,  the  taxes  for  1890 
being,  as  is  claimed,  |187.33,  and  for  1891  amounted  to  |loC.77.  Ap- 
pellee Black  became  the  purchaser  of  the  lot  in  question,  bidding 
therefor  the  sums  aforesaid,  and  he,  on  his  own  petition,  was  made 

f)arty  to  their  consolidated  suits,  and  claimeiJ  a  superior  lien  on  the 
ot  in  contest  for  the  amount  of  his  bids,  with  30  per  cent  interest. 

The  court  upon  final  hearing  adjudged  that  appellee  Black  had  a 
prior  lien  upon  the  lot  in  question  for  the  payment  to  him  of  the 
f  137.33,  with  interest  from  23d  of  January,  1893,  and  cost,  tiemg  taxes 
for  1891,  but  dismissed  the  residue  of  the  claim  of  Black.  The  court 
also  adjudged  in  favor  of  appellees,  Mmidy  &  Co.,  and  adjudged  a 
sale  of  the  mortgaged  property,  Irom  which  Judgments  and  ruling 
of  the  court  Gilbert  has  appealed. 

The  substance  of  appellant's  contention,  as  between  him  and 
Moody  A  Co.,  is  that  Moody  &  Co.'s  lien  was  extinguished  by  the 
executi(m  of  the  renewal  notes;  that  the  renewal  notes  were*  pay- 
ments of  the  lien  debts,  and  that  at  the  time  appellees  brought  their 
suit  Git)son  did  not  owe  them  an  enforcible  demand,  the  $1,173.57 
note  not  l)eing  due,  and  that  thesuit  was  based  on  it,  and  no  amend- 
ment or  suit  brought  to  enforce  this  lien  until  more  than  twelve 
months  after  the  same  was  filed  and  recorded,  and  that  the  motion 
to  dismiss  appellees,  Moody  <&  Co. 's,  petition  and  denmrrer  thereto 
ought  to  have  been  sustained. 

Appellants,  Moody  &  Co.,  insist  that  the  suit  was  on  the  lien  notes, 
and  that  the  renewal  notes  were  neither  novations  nor  payments  of 
the  lien  notes,  and,  in  our  opinion,  the  contention  of  Moody  <&  Co« 
is  entirely  tenable  under  the  law  and  facts  of  this  case  as  disclosed 
by  the  record. 

Appellant  also  contends  that  the  judgment  in  favor  of  appellee 
Black  is  erroneous,  but  we  can  not  concur  in  the  views  expressed 
and  conclusions  reached  by  him  in  respect  to  the  claim  of  Black, 
nor  do  we  think  that  Black  was  entitled  to  any  greater  or  additional 
sum  than  that  awarded  bim  l)y  the  court  below,  and,  besides,  it  does, 
not  appear  that  he  has  ever  obtained  a  cross  appeal  as  to  Gilbert, 
and  he  could  not  have  a  cross  appeal  as  to  Moody  <&  Co. 

Taking  into  consideration  the  facts  disclosed  by  this  record  we  are 
of  opinion  that  the  Judgm«?nt  of  the  court  below  is  fully  sustained 
by  the  law,  and  it  is,  therefore,  affirmed  as  to  all  the  parties  to  thifli 
appeal. 

Belknap,  Ac.  v.  City  of  Louibville,  Ac. 
iFUed  June  13,  1896.) 

1.  ElfrtioH — Inturring  indebtedness  by  city —  IVhen  election  held — Ao  election 
nndtr  gection  157  of  the  Constitotion  to  take  the  sense  of  the  voters  of  a  city 
AS  to  the  incnrring  of  indebtedness  by  the  city  in  excess  of  the  limit  fixed 
by  that  section  can  not  be  held  on  any  other  day  than  that  of  a  regnlar  an- 
noal  election. 

vol.    18 — 21 
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The  cane  of  the  Fidelity  Trnst  A  Safety  Vaalt  Oo.  v.  Morganfleld,  96  Ey.. 
564,  in  so  far  aa  it  holds  otherwise,  is  overrnled. 

2.  Assent  of  voters — Percentage  required — The  reqairement  of  the  Gonstito- 
tion  that  SQch  a  proposition  shall  have  the  assent  of  two-thirds  of  the  voters 
^'voting  at  an  election  to  be  held  for  that  purpose"  makes  it  essential  that 
two-thirds  of  all  the  voters  voting  at  the  election  held  on  that  day  shall  vote 
in  favor  of  the  proposition  in  order  to  authorize  the  indebtedness,  and  not 
merely  two-thirds  of  those  voting  npon  the  question. 

At  H  regular  annual  election  in  the  city  of  Louisville  the  question  of  the 
issue  of  (1,000,000  of  bonds  for  pnrk  purposes  was  submitted  to  the  voters. 
Upon  that  proposition  tliere  were  cnsit  only  9,20i  votes,  of  which  6,483  were 
in  favor  of  the  isAue  and  2,731  against.  There  were  cast  in  the  general  elec- 
tion on  that  day  32,425  votes.  Held — That  the  city  is  not  authorized  to  issue 
the  bonds. 

3.  Issue  of  bonds  not  authorized  -Evph  if  the  CoDstitutfon  be  not  construed 
as  requiring  the  consent  of  two-thirds  of  all  the  voters  voting  at  the  general 
election,  yet  the  Legislature  had  the  power  to  provide  for  a  subln1!«^ion  with 
additional  restrictions,  and  as  it  is  manifest  that  both  the  statute  (section 
2854,  Kentucky  Statutes)  and  the  city  ordinance  providing  for  the  submis- 
sion require  the  favorable  vote  of  two-thirds  of  those  voting  at  the  general 
election,  the  issue  of  the  bonds  is  not  authorized. 

Judge  Landes  dissents  from  triat  part  of  the  opinion  which  holds  that  such 
questions  must  be  submitted  at  a  regular  annual  election,  being  of  the  opin- 
ion that  section  157  of  the  Constitution  requires  that  a  special  election 
shall  be  held,  and  that  such  special  election  can  not  be  held  on  the  regular 
election  day. 

R.  H.  Blain  for  appellants. 

H.  S.  Barker  and  Humphrey  &  Davie  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  hy  Judg^e  DuRelle. 

This  suit  was  brou|;:ht  for  an  injunction  to  restrain  thecity  of  Louis- 
ville from  i?*8uinga  million  dollars  of  bonds  for  park  purposes.  There 
weretwogrounds  alleged  for  the  injunction— theflrst and  main  jrround 
urged  being  that  at  the  ele<*tion  of  November  6,  18^4,  the  question  of 
the  issue  of  bonds  was  submitted  to  the  voters  of  the  city,  and  that  the 
proposition  to  i&sue  did  not  receive  thea^?sentof  two-thirds  of  the 
voters  thereof,  within  the  meaning- of  section  lo7  of  the  Constitution 
and  section  2854  of  the  Kentucky  Statutes. 

It  appears  that  at  the  election  there  were  cast  in  the  city  of  Louis- 
ville a  total  <1 32,425  votes;  that  on  the  question  of  the  issue  of  park 
bonds  there  were  cast  only  9,204  votes,  of  which  6,483  were  cast  in 
favor  of  the  issue,  and  2,721  against  it. 

Section  157  of  the  Constitution  provides  that  **no  county,  city, 
town,  taxing  district  or  other  municipality  shall  be  authorized  or 
permitted  to  become  indebted  In  any  manner  or  for  any  purpose  to 
an  amount  exceeding  in  any  year  the  income  and  revenue  provided 
for  such  year  without  the  Hssent  of  two-thirds  of  the  voters  thereof 
voting  at  an  election  to  l)e  held  for  that  purpose,  and  any  indebted- 
ness ccmtracted  in  violation  of  this  section  shall  be  void." 

It  is  contended  for  appellants  that  the  total  nuniber  of  votes  cast 
at  the  election  in  favor  of  the  bond  issue  l>eing  less  than  two-thirds 
of  the  whole  number  cast  at  the  election,  the  bond  issue  failed  to 
carry  upon  the  ground  that  the  section  referred  to  requires  that  two- 
thirds  of  the  total  vote  cast  at  the  election  shall  be  cast  in  favor  of 
the  issue. 

Appellees  contend  that  the  words  **two-thirds  of  the  voters  thereof 
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voting  at  an  election  to  be  held  for  that  pur|X)se"  restrict  us  to  the 
consideration  of  the  total  number  of  voten  cast  for  and  asainst  the 
•question  of  issuing  bonds,  and  that,  therefore,  more  than  two-thirds 
of  the  votes  of  those  voting  *'for  that  purpose"  were  cast  in  favor  of 
the  bond  issue.  In  other  words,  appellee's  contention  is  that  in  the 
"•'election  held  for  that  purpose"  only  the  votes  cast  for  that  puri>()se 
— for  and  against  the  bond  issue — can  be  considered,  and  that  no  ac- 
count can  be  taken  of  votes  cHSt  for  other  purposes,  such  as  the  elec- 
tion of  officers,  althoug^h  cast  on  the  same  day. 

Great  sirei^s  was  laid  by  appellee's  counsel  upon  the  argument  that 
the  Legislature  might  have  provided  for  the  submission  of  the  ques- 
tion <»f  the  bond  issue  at  a  special  electi^jn  held  on  a  different  day 
from  the  regular  annual  election,  an<l  at  which  no  other  question  or 
election  was  determined;  and,  as  at  such  s|  ecial  election  only  the 
votes  cast  upon  the  bond  issue  could  be  considered,  though  the  vote 
might,  and  probably  would  l)e  much  less  than  the  vote  cast  at  the 
regular  annual  election,  therefjire,  *'a  quesMon  submitted  to  the 
voters"  is  not  in  any  way  dependent  on  or  connected  with  an  elec- 
titm  of  officers,  although  submitted  on  the  same  day  anrl  by  means 
of  the  same  ballots;  and,  as  the  Constitution  left  it  to'the  Legislature 
to  determine  whether  the  question  should  be  submitted  <m  the  day 
of  the  general  election  or  on  some  other  day,  the  action  of  the  Leg- 
islature in  fixing  the  submission  for  the  same  day  as  the  general 
election  did  not  commingle  or  make  them  interdependent.  In  sup- 
port of  this  contention  the  case  of  Fidelity  Trust  A  Safety  Vault  Co. 
v.  Morganfield,  96  Ky.,  564,  is  relied  on.  In  that  case  it  was  held 
that  the  submission  of  an  issue  of  bonds  f(»r  municipal  purposes 
might  be  upon  a  different  day  from  that  of  the  general  election. 

After  careful  consideration  by  a  full  bench  a  rasjority  of  the  court 
are  unable  to  adhere  to  the  doctrine  laid  down  in  that  opinion.  Sec- 
tion 147  of  the  Constitution  requiring  elections  by  the  people  to  be 
by  secret  official  ballot  provides  that  **the  word  'election'  in  this 
section  includes  the  decision  of  questions  submitted  to  the  voters,  as 
well  as  the  choice  of  officers  by  thein." 

ijeetion  148  provides  that  "not  more  than  one  election  in  each 
year  shall  be  held  in  this  State  or  in  any  city,  town,  district  or  county 
thereof,  except  as  otheridse  provided  in  this  Constitution.  All  elec- 
tions of  State,  county,  city,  town  or  district  officers  shall  be  held  on 
the  first  Tuesday  after  the  first  Monday  in  Noveml>er." 

It  is  otherwise  provided  as  to  elections  for  school  trustees  by  sec- 
tion 155,  which  excepts  those  elections  from  the  provisions  of  sec- 
tions 1'15  to  154  inclusive,  and  as  to  elections  for  taking  the  sense  of 
the  people  of  a  county,  city,  etc.,  as  to  whether  liquors  shall  be  sold 
therein,  by  section  61,  which  provides  **all  elections  on  this  question 
may  be  held  on  a  day  other  than  the  regular  electi(m  days." 

In  this  section  the  word  **election"  is  used  in  the  sense  provided  in 
49ection  147,  and  this  provision  indicates  clearly  that  the  word  is  used 
in  section  148  to  include  questions  submitted  to  the  people,  for  other- 
wise there  would  be  no  need  for  the  permission  given  by  sec*tion  6L 
By  section  152  vacancies  in  the  General  Assembly  may  be  filled  at 
41  special  election. 

Itseems  clear  that  the  provision  of  section  148,  that  not  more  than 
one  election  each  year  shall  be  held  in  this  State  or  in  any  city,  town, 
district  or  county  thereof,  except  as  otherwise  provided  in  the  Con- 
stitution, applies  to  questions  submitted  to  the  voters,  and  the  only 
provision  otherwise  in  the  Constitution  in  reference  to  such  questions 
18  the  one  in  regard  to  the  submission  of  questions  as  to  the  sale  of 
iiqaor. 
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When  it  is  considered  that  the  manifest  purpose  of  the  framers 
of  the  Constitution,  and  of  the  people  who  ratified  and  ^uve  it 
effect,  was  to  put  limitations  upon  the  power  of  the  local  authorities 
in  the  matter  of  incurring  debts,  which  would  result  in  oppressive- 
taxation,  and  even  to  limit  the  power  of  the  people  themselves  im- 
providently  to  authorize  the  assiimpticm  «if  such  obligations,  the 
wisdom  of  the  restricti<in  of  su^'h  elections  to  the  day  of  ihe  general 
election  is  evident.  Not  only  is  a  nmch  larger  vote  usually  brought 
out  on  the  occasion  of  the  general  election,  but  the  pe<»ple  at  large- 
are  usually  better  informed  of  the  matters  upon  which  they  are  en- 
titled to  vote  by  reason  of  the  greater  interest  taken  and  the  fuller 
discussion  of  such  matters. 

We  come  now  to  the  main  question  presented  in  this  recorrl.  By 
section  157  of  the  Constitution  it  is  provided:  "No  city  *  *  *  shall 
be  authorized  or  permitted  to  become  indebted,  in  any  manner  or 
for  any  purpose,  to  an  amount  exceeding,  in  any  year,  the  income 
and  revenue  provided  for  such  year,  without  the  assent  of  two-thirds- 
of  the  voters  thereof  voting  at  an  election  to  be  held  for  that  pur- 
pose." 

The  object  of  this  provision  was  to  limit  the  power  of  the  local  au- 
thorities and  the  people  to  burden  themselves  and  their  posterity 
with  taxation,  except  upon  full  consideration  and  by  the  assent  of 
the  people  given  understandingly.  In  order  to  effect  that  object  it 
was  provided  that  no  city  should  de  authorized  to  become  indebted 
in  excess  of  the  current  year's  revenue  without  the  assent  of  two- 
thirds  of  the  voters  thereof  voting  at  an  election  to  be  held  for  that 
purpose.  It  was  sought  to  protect  the  people  from  their  own  impovi- 
aence  and  that  of  their  local  officials,  and  such  a  construction  must 
be  given  to  the  Constitution  as  will  give  effect  to  its  manifest  pur- 
pose. 

There  could  be  but  one  election  in  the  year  except  in  the  cases  spe- 
cially provided  for.  This  question  was  to  be  submitted  to  the  peo- 
ple at  that  election.  It  was  one  electi<m,  though  held  for  several 
purposes,  and  was  in  no  sense  a  collection  of  elections  held  on  the 
same  day.  One  of  the  purposes  of  t  he  election  whs  to  determine  thia 
question,  which,  under  authority  of  the  Constitution,  the  statute  and 
the  ordinance  passed  in  accordunce  therewith  was  to  be  submitted  ta 
the  voters  of  the  city.  It  was  required  that  two-thirds  of  the  voters- 
of  the  city  voting  at  such  election  should  ^iive  the\r  assent  to  the 
bond  issue.  Assent  implies  action,  and  is  not  mere  failure  to  dissent. 
At  the  election  held  tor  the  purpi)se  of  electing  various  ofllcers,  and 
for  the  additicmal  purpose  of  determining  thequi'siion  of  the  bond 
issue,  there  were  cast  32,42o  votes,  and  of  all  those  voters  voting  at 
the  election  held  for  those  purj»oses  hut  6,483,  less  than  one-fifth  of 
the  total  number,  gave  their  absent  to  the  proposition  to  impose  oa 
the  city  of  Liouisville  the  burden  of  an  adcfitional  debt  of  a  million 
of  dollars. 

The  authorities  w^hich,  to  a  greater  or  less  degree,  bear  upon  this- 
question  are  numerous  and  confiicting.  It  may  be  conceded  that 
under  a  provision  like  the  one  under  consideration  it  is  not  necessary 
that  two-thinlsof  those  entitled  to  vote  should  actually  vote  in  favor 
of  the  proposition,  and  that  as  was  said  by  the  Supreme  C<»urt  of  the 
United  States  in  Carroll  County  v.  Smith,  111  U.  S.,  565,  '*the  words 
^qualified  voters'  as  used  in  the  Constitution,  must  be  taken  to  mean 
not  those  (|ualiHed  and  entitled  to  vote,  but  those  qualified  and  &c- 
tually  voting.  In  that  connection  a  voter  is  one  who  votes;  not  one 
who,  though  qualified  to  vote,  does  not  vote." 

To  the  same  effect  are  many  authorities  cited  by  appellees,  and  the 
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jreason  of  the  rule  is  well  stated  in  People  v.  Wiant,  48  III.,  268,  as 
follows:  "It  WHS  held,  in  The  People  ex  rel  v.  Warfield,  20  III.,  160, 
that  to  give  this  provision  of  the  Constitution  a  practical  operation 
we  must  presume  that  it  was  the  intention  of  the  framers  of  that  in- 
strument that  the  voters  would  all  vole,  and  that  the  majority  of 
those  voting  should  determine  the  question. 

''To  Kive  it  a  different  construction  would  involve  an  inquiry 
whether  there  were  other  voters  of  the  county  who  had,  from  any 
<:ause,  abstained  from  voting;  and  this  would  lead  to  interminable 
inquiry  and  invite  contt*sts  in  such  elections  which  would  be  embar- 
rassing and  baneful,  if  it  did  not  destroy  all  the  practicnl  benefits  of 
laws  passed  under  these  provisions  of  the  Constitution."    *    «    * 

But  we  are  met  with  a  very  difTerent  questi(m  when  the  question 
is  required  to  l)e  submitted  at  a  general  election  is  one  of  the  pur- 
poses for  which  that  election  is  held,  and  is  required  to  receive  the 
the  assent  of  two- thirds  of  the  voters  of  the  city  voting  at  that  elec- 
tion. 

In  sucli  ca^e  the  result  depends  on  a  m»ijority  of  all  the  votes  cast 
at  the  election  being  (»ast  for  the  proposition,  and  not  merely  a  ma- 
jority of  the  votes  cast  on  tiie  particular  (question. 

In  the  case  of  People  v.  Wiant,  48  III.,  2(>t3,  the  Constitution  re- 
quired thwt  a  niHJority  of  the  voters  should  vote  in  favor  of  the  re- 
moval or  a  county  seat,  and  the  court  held,  referring  to  the  case  in 
20  111.,  IHO: 

'*In  Warfield's  ca»*e  there  was  no  vote  taken  at  that  election,  ex- 
<^pt  upon  the  (|uestion  of  the  removal  of  the  county  seat,  and  that 
vote  wasa<!opted  as  the  means  of  ascertaining  the  number  of  legal 
voters  of  thec«)unty,  and  whether  the  majority  was  in  favor  of  or 
■against  removal.  In  this  case,  however,  there  was  at  the  same  time 
«n  election  held  for  cirruit  judge,  which  was  a  regular  election.  We, 
therefore,  have  in  this  ease  additional  means  of  ascertaining  the 
whole  numlier  of  voters  of  the  county.  If  the  return  of  the  various 
poll  books  of  the  county  showed  >i  larger  number  of  votes  cast  for 
circuit  ju<lge  or  other  otiicer  than  were  cast  for  and  against  removal 
of  the  county  seat,  then  that  should  be  taken  as  the  number  of  vo- 
ters of  the  county;  ami  it  should  appear  that  a  majority  of  the  vo- 
ters at  that  eh'etion  had  cast  their  votes  in  favor  of  removal  before 
the  county  seat  could  be  changed.  It  is  not  the  vote  cast  upon  that 
single  quesiion  that  is  to  govern,  where  it  appears  that  any  other 
election  was  held  at  th?  same  time,  but  it  must  appear  that  a  ma- 
jority of  all  the  votes  cast  at  that  election  were  in  favor  of  removal. 
When  there  is  no  other  election  held  at  that  time  the  returns  of  the 
officers  of  votes  on  th.-it  question  will  jjovern." 

So  in  People  v.  Brown,  11  III.,  478,  a  case  of  mandamus  to  compel 
township  organization  under  a  constitutional  provision  that  '*the 
General  Assembly  shall  provide  by  jicneral  law  for  a  township  or- 
ganization *  *  *  whenever  a  majority  of  the  voters  of  such 
county  at  any  general  election  shall  so  deterniine,''  the  court  said: 
"The  language  is  clear  and  explicit  and  admits  of  but  one  meaning. 
It  does  not  mean  a  majority  of  those  voting  on  the  question  to  be 
submitted,  but  a  majority  of  all  the  legal  voters  in  the  county,'' 

In  Everett  v.  Smith,  22  Minn.,  53,  the  Constitution  provided  that 
the  question  should  be  '^submitted  to  the  electors  of  the  county  at 
the  next  general  election  after  the  passatre  thereof,  and  be  adopted 
by  a  majority  of  such  electors,"  and  it  was  held  that  the  provisicm  re- 
quired a  majority  of  the  electors  voting  at  the  election  and  not  a 
In^jority  of  those  voting  on  the  question. 

So  in  Ohio  (25  Ohio  State,  618)  the  Legislature  had  authorized 
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the  levy  of  a  tax,  with  this  proviso:  That  the  levy  should  not  be  made 
**unti]  a  majority  of  the  electors  of  Kaid  township  at  some  regular 
election  shall  vote  in  favor  of  said  levy,"  and  it  was  held  that  a  ma- 
jority of  all  the  votes  cast  at  the  regular  election  was  required,  and 
not  a  uiajoritv  of  those  voting  on  the  question. 

And  in  47  Ohio  State  (6  L.  R.  A.,  422),  Ohio  v.  Foraker,  a  pro- 
vision of  the  Constitution  that  *  *  **if  a  majority  of  the  electors 
voting  at  such  election  shall  adopt  such  amendments  the  same  shall 
become  a  part  of  the  Constitution"  was  held  not  to  be  complied  with 
by  a  majority  of  the  votes  cast  on  the  amendment. 

The  Ohio  Constitution  had  another  provision  requiring  the  adop- 
tion of  amendments  which  had  heen  agreed  upon  by  conventions* 'by 
a  majority  of  those  voting  thereon,"  and  the  court  called  attention 
to  the  diiference  in  language,  saying  that  '*if  the  framers  had  had  the- 
same  intention  in  framing  section  1  as  in  framing  section  3 as  to  how 
the  majority  for  the  adoption  of  an  amendment  should  Ikj  ascer- 
tained they  would  have  provided  in  that  section  as  in  section  3  that  * 
it  should  be  a  majority  of  those  voting  thereon  instead  of  a  major- 
ity of  the  electors  voting  at  such  election." 

This  is  directly  in  point  in  the  consideration  of  the  case  at  bar,  for 
in  section  266  of  the  Kentucky  Constitution  we  find  it  providefl  that 
the  passage  of  an  amendment'to  the  Constitution  shall  be  determined 
by  "a  majorily  of  the  votea  cant  for  and  agcdnst  an  amendment;*^  and 
in  section  64  it  is  pr(»vided  that  no  county  shull  be  divided,  etc., 
"unless  the  majority  of  all  the  legal  voters  of  the  county  voting  on 
the  question  shall  vote  for  the  same."  So  that,  in  two  other  sections, 
of  the  instrument,  the  convention  was  at  no  loss  for  apt  words  with 
which  to  limit  the  decisidn  to  the  determination  of  those  only  who- 
should  vote  upo7i  the  question. 

In  State  v.  Lancaster,  6  Neb.,  474,  the  Constitution  provided  for  a 
township  organization,  ''whenever  the  majority  of  the  legal  voters  of 
such  county,  voting  at  Vix\y  general  eleHion\  shall  so  determine;"  and 
it  was  held  that  as  the  affirmative  vote  on  the  question  submitted 
was  less  than  a  majority  of  those  voting  at  the  election  the  proposi- 
tion was  defeated. 

In  State  v.  Winkelmeier,  35  Mo.,  103,  authority  was  claimed  under 
a  legislative  grant  of  power  ''whenever  a  majority  of  the  legal  vot- 
ers" auth<»rize<l  the  same,  and  the  majority  of  those  voting  on  the 
que:»tion  were  in  favor  of  the  grant;  but  the  court  said:  "It  is  evident 
that  a  vole  of  5,000  out  of  13,000  is  not  the  vote  of  a  niajority." 

The  case  of  Hogg  v.  Haker,  17  Ky.  Law-  Rp:p.,  rj77,  was  under 
section  04  of  the  Constitution  as  to  the  removal  of  a  couniy  seat^ 
which  requires  two-thirds  of  those  votinj  to  decide.  That  case,  how- 
ever, was  deci<ied  largely  on  the  ground  that  the  votei's  were  misled^ 
and  nothing  appears  in  the  record  of  the  ca.'-e  at  bar  to  show  that  the 
voiers  of  liouisville  were  misled,  except  as  it  may  be  argued  infer- 
entially  from  the  languaije  of  the  stntute  and  the  ordinance  and  the 
8malln(^s  of  tlie  vote  cast  upon  the  (question. 

Little  weight  can  be  sriven  the  argument  drawn  from  the  fact  that 
at  a  general  election  candidates  for  various  officers  mjiv  be  ele<»ted, 
notwithstanding  other  candidates  for  other  offices  may  have  received 
more  than  twice  as  many  votes.  The  statute  of  electif>ns  provides- 
that  the  person  receivinjr  the  highe-st  number  of  vot^s  for  any  office 
shall  be  decbired  elected  to  that  office,  and  the  election  is  decided  by 
a  plurality  of  votes. 

Moreover,  it  may  well  be  considered  that  there  Is  an  essential  dif- 
ference between  the  action  of  electors  in  voting  for  a  candidate  for 
office  and  in  assenting  to  the  creation  of  a  municipal  debt.    The 


BELKNAP.    &C.   V.    CITY   OF    LOUISVILLE,    &C.  3I9 

former  is  the  exercise  of  a  politiCHi  privilege,  the  mere  selection  of  a 
person  to  perform  officially  duties  which  have  been  annexed  to  a 
(mrticular  office,  and  it  i^i  fair  to  presume  that  those  who  do  not  par- 
ticipate in  the  election  consent  to  t)e  governed  by  those  who  do;  but 
the  latter  is  the  authoriz  ition  of  a  contract  by  which  the  people  of 
the  locality  incur  obliuatinnsand  bind  their  pro(>erty  to  the  payment 
of  a  debt;  and  it  is  natural  to  expect  that  the  language  used  in  rela- 
tion to  it  will  be  different;  that  <leflnite  action  will  be  required  of  a 
majority  of  the  voters,  and  that  it  will  be  required  that  their  assent 
thereto  shall  be  exjiyremted,  and  so  ue  find  it  in  the  (Constitution  and 
the  statute. 

If  the  submission  were  permitted  to  be  and  were  in  fact  submitted 
at  an  election  at  which  no  votes  were  i*ast  except  upon  the  proposi- 
tion, it  might  very  well  he  concluded  that  the  wonls  **two  thirds  of 
the  voters  of  the  city"  meant  two-thirds  of  those  who  see  fit  to  exer- 
cise their  privilege,  and  that  the  ballot  box  is  the  only  test  to  be  ap- 
plied.   (L.  A  N.  R.  B.  Co.  V.  Davidson  county,  1  Sneed,  637.) 

In  this  case  the  test  of  the  ballot  box  shows  that  only  one-fifth  of 
the  voters  wrio  voted  at  the  election  gave  their  assent  to  the  pnjpo- 
sit  ion. 

There  were  many  authorities  cited  on  both  sides  of  this  question,  but 
it  would  be  unprofitable  to  review  them  in  detail.  A  very  interesting 
analysis  of  a  large  number  of  them  is  triven  in  South  Bend  v.  Lewis^ 
37  N.  E.,  986.  ll  will  be  found  that  they  have  turned,  in  some  cases, 
upon  the  settled  policy  of  the  (Constitution  which  was  under  consid- 
eration, as  in  the  case  of  Metcalfe  v.  S^^attle,  2/>  Pacific  Rep.,  1010, 
which  at  first  blush  appears  to  be  directly  in  point  against  the  con- 
clusion reached  by  this  courti 

In  most  of  the  cases  the  courts'  conclusions  were  reached  by 
considering  not  only  the  language  of  the  provi^on  in  question,  but 
all  other  relevant  sections  of  the  instrument,  as  well  as  its  general 
intent.  These  differ  in  the  different  cases,  an<l  it  is  not  surprising 
that  the  courts  have  apparently  differed  in  the  weight  which  they 
have  attached  to  the  arguments  drawn  from  them.  Several  of  the 
cases  cite<l  have  been  doubted  or  qualified  in  subsequent  cases.  One 
of  them,  Gillespie  v.  Palmer,  20  Wis.,  544,  much  relied  on  by  counsel 
for  appellee,  has  since  been  referred  lo  by  the  chief  justice  of  the 
Wisconsin  court  as  one  of  a  number  of  cases  *'which  have  long  been 
a  reproach  to  the  court,  as  judgments  proceeding  up«>n  policy  rather 
than  upon  principle."  (Bound  v.  Wisconsin  Central  R.  R.,45  Wis.,. 
543.) 

In  all  of  the  cases  the  object  sought  vvms  the  intent  of  the  instru- 
ment. 

In  the  case  at  bar  not  much  consi<ieration  has  been  given  to  the 
debates  of  the  convention,  thouirh  the  members  who  spoke  appear 
to  have  given  seciion  Io7  the  same  construction  with  this  court: 
**For,  as  ihe  Constitution  do<»s  not  (ierive  its  force  (ron»  the  conven- 
tion which  framed  but  from  the  people  who  ratified  it,  the  intent  ta 
be  arrived  at  is  that  of  the  people;  and  it  is  not  to  be  suppose<l  that 
they  have  looke<l  for  any  dark  or  abstruse  meanifig  in  the  words 
employed,  but  nither  that  they  have  accepted  them  in  the  sense  most 
obvious  t<»  the  conunon  understanding,  and  ratified  the  instrument 
in  the  belief  that  that  was  the  hense  desijrned  to  be  conveyed.'*^ 
(Cooley's  Const.  Lim.,  pages  8(f-l,  sixth  edition.) 

**Jts  terms  mu>t  be  taken  in  the  ordinary  and  common  acceptation 
because  thev  have  been  S'»  understood  by  the  Iramers  and  ihe  people 
who  adopteil  it."    (6  Neb.,  474.) 

These  considerations  have  led  us  to  reject  the  construction  con* 
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tended  for  by  appellees,  of  which  it  may  be  said.  In  the  langua^  of 
the  Ohio  court  in  State  v.  Foraker,  6  L.  R.  A.,  422:  "But  one  of 
the  most  obvious  objections  to  this  construction  is  that  it  rt'quires  to 
be  demonstrated  by  such  a  labored  process  of  occult  reasoning  upon 
the  meaning  of  words  and  phrases  so  different  from  the  apparent 
meaning  as  to  warrant  the  belief  that  it  never  occurred  either  to  the 
framers  of  the  Cknistitution  or  to  the  people  who  adopted  it." 

And  in  this  case  we  can  not  believe  that  any  considerable  number 
of  the  voters  who  read  section  157  of  the  Ck)nstitution  before  voting 
for  its  adoption  thought  for  a  moment  that  that  provision  upon  its 
face  restrictive  of  the  power  to  create  additional  indebtedness  could 
be  so  construed  as  to  authorize  the  creation  of  a  million  dollar  debt 
upon  the  vote  of  pome  six  thousand  out  of  some  thirty  odd  thousand 
voters  actually  at  the  polls. 

We  are  not  unmindful  of  the  need  for  parks  in  a  great  city,  and 
the  benefits  of  a  park  system  such  as  the  one  proposed  and  in  fact 
instituted  in  the  city  of  Louisville,  but  the  people  wh(»  are  to  bear 
the  burden  must  give  their  assent  to  the  creation  of  the  debt  to  be 
incurred  for  that  purpose. 

There  is  another  ground  upon  which  this  conclusion  mi<rht  be 
rested.  The  constitutional  provision  is  restrictive*.  It  forbids  the 
creation  of  the  debt  unless  upon  the  assent  of  two-thirds  of  the  voters, 
etc.  Had  section  lo7  provided,  as  in  section  64,  (hat  it  should  not 
be  authorized  unless  two-thirds  of  the  voters  of  the  city  **t'o^i//<7  on 
the  quesfio)!  shall  vote  for  the  >ame,"  that  would  not  have  required 
the  Legislature  to  authorize  the  submis-ioii  of  the  question,  nor  the 
city  authorities  to  submit  it.  So  as  the  righi  to  subritit  might  have 
been  denied  altovrether,  it  might  be  iriten  with  additional  restric- 
tions, as  the  requirement  of  a  thrte-fourtiis  vote;  and  when  the  city 
council  by  ordinance  provided  for  the  submission  to  the  vf)te  of  the 
people,  it  might  have  imposed  an  increaseil  restriction;  so  that  if 
we  were  of  opinion  that  the  C'onstitution  required  only  two-thirds  of 
those  voting  on  the  question^  we  must  still  look  to  the  act  and  the  or- 
dinance to  tind  if  they,  or  either  of  th^in,  require  any  additional  pre- 
requisite to  the  bond  issue.    The  stjitule  is  as  follows: 

**Section  28/34.  F»)r  the  purpose  f)f  raisintr  money  for  the  purrhase 
or  improvement  of  lands  for  park  property  the  jreneral  council  of  a 
city  may,  by  ordinances,  submit  to  the  qiiaiiiied  voters  of  the  city 
the  question  as  to  whether  the  city  shall  issue  bonds,  with  interc'^t 
coupons  attached,  to  the  amount  and  of  the  character  set  forth  in 
such  ordinances;  and  when  such  ordinance  is  passed  it  shall,  at  the 
next  November  election,  he  submitted  to  the  qualitlwl  voters  of  the 
city;  and  if  it  receives  assent  of  two-thirds  of  those  votintr  the  bonds 
so  Voted  shall  be  is»<ued  by  the  city  and  delivered  to  the  board  of 
park  commiasioners." 

This  requires  the  proposition  to  be  subn)itted  at  the  November 
election  to  the  qualified  voten?  of  the  city,  "and  if  it  receives  the 
assent  of  two-thirds  of  those  voting  the  bonds  so  voted  shill  be  is- 
sued, etc.'*  What  is  me^mt  by  those  voting?  Clearly  tho-e  voting 
at  the  November  election. 

The  ordinance  is  still  more  explicit.    It  provides: 

"Section  5.  At  tfie  November  election  of  1894  there  shall  be  sub- 
mitted to  the  qualified  voters  of  the  city  of  Louisville  the  question 
as  to  whether  the  city  shall  issue  said  bonds,  and  the  sjiid  bondsshall 
not  be  issued  un!e>s  at  snid  election  two-thirds  of  those  voting  shall 
vote  in  favor  of  the  issuing  of  said  bonds  as  herein  provided.  In 
the  event  that  two-thirds  of  those  voting  at  said  election  shall  vote 
in  favor  of  issuing  said  bonds,  then  the  fact  that  they  have  done  so 
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shall  be  certified  to  by  the  mayor  upon  said  bonds,  and  the  said 
bonds  shall  then,  hut  only  in  that  event,  be  issued  by  the  city  and 
delivered  by  the  mayor  to  the  board  of  park  commissioners  of  the 
dty  of  Louisville,  to  be  by  the  said  board  of  park  commissioners  used 
and  disposed  of  for  the  improvement  of  lands  for  park  prop<^rty  as 
provided  by  law." 

This  requires  the  submission  at  the  November  election  of  1894,  and 
provides  that  the  bonds  shall  not  be  issued  "'•unless  at  said  election 
{i,  g.,  the  November,  1894,  election)  two-thirds  of  those  voting:  shall 
vote  is  faviir  of  issuintr  said  bonds.  In  that  event,  that  two-thirds 
of  those  voting  at  said  election  (the  November  election)  shall  vote  in 
favor  of  issuing,  etc." 

It  is  obvious  that  both  the  statute  and  the  ordinance  require  the 
favorable  vote  of  two-thirds  of  those  voting  at  the  general  election. 
,  Judge  Lnndes  dissents  from  that  part  of  this  opinion  which  holds 
that  questions  submitted  to  the  people  must  be  submitted  at  the  reg- 
ular election,  being  of  opinion  that  the  provision  in  section  157,  re- 
quiring the  a>sent  of  two-thirds  of  the  voters  **voting  at  an  election 
to  be  hi'ld  for  that  purpose,"  requires  that  there  shall  be  a  sjiecial 
election  /teld  ^^for  that  purpose,"  and  that  such  special  election  can 
not  be  held  on  the  regular  election  day,  the  wonis  quoted  being:  a 
mandatory  provision  otherwise  within  the  meaning  of  section  148. 
Judge  Landis  concurs,  however,  in  the  other  principles  stated  in  the 
opinion. 

The  other  questio»is  raised  in  the  rec(»nl  need  not  be  considered. 

For  the  reasons  given  tht*  jufigment  is  reverseil,  with  directions  to 
sustain  thedenuirrer  lo  the  first  paragraph  of  the  answer  and  for 
further  proceedings  consistent  with  this  opinion. 


New  Albany  Woolkn'  Milus,  &v.  v.  Lewis. 

{Filed  June  6,  1896.) 

Prejfifntf  of  aeiiitois — A  ntortgHjfe  or  n^si^i^iinitnt  mnde  by  an  in8olvent 
debtor  for  ibe  purpose  of  preferrinjf  one  or  more  of  bin  oreditora  to  the 
eicIuFion  of  others  in  not  on  thHt  account  fraudulent  or  void,  but  may  be 
enforced  for  the  t-xclnBive  ben«  lit  of  \\\^  j>referred  creditors  nnle^s^  the  ex- 
cludeJ  creditor  conimenres  acfi(»n  v;ithin  hix  mi>nth'*  after  thH  act  of  pref- 
erence for  the  purpi  Be  of  bavir  ^  it  declared  to  operate  ra  an  assignment 
under  the  Btatnte. 

2.  Sale  of  motti;nf[€ti  floods  hy  tnoj  /i^as^^or — Purrhasf  monev  due  mortgagee  — 
Where  a  mortf^a^^e  execnted  liy  a  rnrp{»rati(ui  npon  a  ntook  of  ^oodn  p»'0- 
Tided  that  the  mortgnjijiir  nn»fht  pell  c»r  dit»pose  of  any  part  of  the  jfoods  "in 
the  nsnal  conrpe  of  trade  and  hnpineFtt.  keejiin^  an  acconnt  of  all  uiich  naleR 
and  traoBferj*,  and  applviiif^  the  proceeds  thereof  t(»  the  payment  nnd  aatis- 
faction  of  the  indebtidnenR  hereby  Recnred,  and  acconntfn^  to  paid  partiea 
of  the  second  part,  at  any  time  and  npon  demand,  for  paid  proce<  ds  of  snch 
8ale«,''  or  that  the  mortcajfees  under  certain  circomstanceK  mif^ht  "take, 
hftTe  and  hold  the  abpolnte  and  exclut»i\e  control  and  popseH«ion  of  the  prop- 
erty, rif^ht  and  credits  hereinbefore  mentioned,^'  and  mi^^ht  "sell  the  xame 
at  pablic  or  private  nale^'  t(»  patisfy  ihe  indebtedness,  one  who  fiurchased  a 
part  of  the  mortj^ajred  j/oods  from  the  ro<»r*^fl><or  after  the  ex*'cnfii>n  of  the 
mnrtfrnf^e,  i^aid  ^oods  not  bein^  shipped  to  the  pnrohaser  nntil  after  the 
oiortgaiiees  had  taken  poppession  of  t^e  stock  of  ^oods  under  the  terms  of 
the  mortKBRe,  is  to  be  re^^arded  as  owing  the  {)rire  of  the  ti^oods  to  the 
mortgagees,  and,  therefore,  their  claim  to  the  money  due  by  the  purchaser 
is  superior  to  the  lien  asserted  by  an  attachini?  creditor  of  the  mortgagor 
vho  had  had  the  purchaser  Koinmoned  lo  answer  as  garnishee. 
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Wright  &  McEIniy,  J.  M.  Moss  and  J.  W.  Thomas  for  appellants* 

W.  E.  Garth  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Jud$J:e  Landes. 

The  appellee  sued  the  New  Albany  Clothing  Co.,  a  nonresident 
corporation,  in  the  Warren  Circuit  Court^  to  recover  on  an  account 
for  services  as  a  traveling  salesman,  claiinmg  the  sum  of  $27u. 

The  petition  contains  a  prayer  **for  a  general  attachment  herein^ 
to  be  levied  on  any  of  defendant's  property  in  this  State,  and  that 
J.  E.  Burch  be  summoned  to  answer  as  garnishee  herein,  and  to- 
state  what  amount  he  owes  said  defendant." 

The  record,  however,  does  not  show  that  the  affidavit  and  bond 
required  in  such  cases  were  made  and  executed,  nor  does  it  show 
that  any  attachment  was  actually  issued.  But  the  answer  of  J.  E. 
Burch  as  garnishee  is  copied  in  the  record,  in  which  it  was  admitted 
that  he  owed  the  New  Albany  Ciotliing  Ci».  $230  for  goods  purchased 
from  the  company  **at  their  place  of  business  in  New  Albany,  In- 
diana, for  which  goods  he  agreed  to  pay  said  New  Albany  Clothing- 
Co.  the  sum  of  $230  on  the  15th  day  of  November,  1893."  No  notice 
was  taken  by  counsel  for  the  appellants  in  their  brief  of  the  absence 
of  the  affidavit  and  bond  and  attachment,  and  we  may  assume  that 
they  are  in  the  original  papers  of  the  case,  although  not  copied  in  the 
record  before  us. 

The  New  Albany  Clothing  Co.  was  not  actually  summoned,  and 
made  no  defense  to  the  claim  set  up  in  the  petition.  The  appellants^ 
however,  were  admitted  on  their  petition  as  defendants  and  claim- 
ants «»f  the  properly  of  the  defendant  company,  and  afterwards  by 
amended  answer  set  up  a  mortiirage  executed  to  them  by  the  defend- 
ant company  on  all  of  its  property,  alleging  that  the  goods  sold  and 
shipped  to  Burch  were  part  of  the  goods  embraced  in  their  mortgage^ 
ami  claiming  the  amount  clue  from  Burch  for  the  goods  by  virtue 
of  the  said  mortijaije,  and  on  their  moiion  the  case  was  trans- 
ferred to  equity.  On  final  hearing  the  court  below  sustained  the 
attachment  of  the  appellee,  :m<l  adjudged  in  substance  that  he 
WHS  entitled  to  the  mcaiey  owinir  by  Burch  lor  said  goods  under  his 
attachment,  and  disniis^?ed  the  claim  (»f  the  appellants,  and  gave 
Ju(lgn)ent  auainst  thcMo  for  costs  in  favor  of  the  appellee.  P>om  that 
jud&;ment  this  appeal  is  prosecuted. 

The  instrument  of  writing  executed  by  the  New  Albany  Clothing 
Co.,  under  date  of  August  14,  1«98,  to  the  appellants,  is  on  its  face  a 
mortgage  of  the  property  and  credits  of  the  said  company  to  secure 
the  debts  it  owed  to  ihetJppellants,  aggregatinirthe  sum  of  $28,857.83. 
The  mortya^e  was  executed  and  recorded  in  Floyd  county,  Indiana, 
where  the  coinpany  was  engaged  in  business  under  its  charter,  and 
the  debts  intended'  to  be  secured  by  the  mortgage  were  all  created 
before  it  was  executed.  It  was  provided  in  the  mortjrage  that  under 
certain  circumstances  the  mortgagees  (the  appellants)  might  '*take, 
have  and  hold  the  al)solute  and  exclusive  control  and  possession  of 
the  properly,  right  and  credits  hereinbefore  mentioned,"  and  might 
**sell  the  same  at  public  or  private  sale,  upon  reasonable  notice,"  to 
satisfy  and  discharge  the  indebtedness  secured  by  the  mortgage. 
After  this  provision  the  following  stipulations  were  made:  **It  i» 
further  stipulate<l  and  agreed  between  the  parties  hereto  that  until 
such  time  as  the  said  parties  of  the  second  part,  or  either  of  them> 
shallchoose  to  take  the  possession  and  control  of  said  property  liereby 
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mortgaged,  sold  and  transferred  to  them,  the  said  party  of  the  first 
part  may  retain  the  possession  and  control  of  said  property,  and  may 
use  such  property  in  the  usual  course  of  its  business,  or  may  sell  or 
dispose  of  any  part  of  the  same  in  the  usual  course  of  trade  and  busi- 
ness, keeping  an  account  of  all  such  sales  and  transfers,  and  applying 
the  proceeds  thereof  to  the  payment  and  satisfaction  of  the  indebt- 
edness hereby  secured,  and  accounting  to  said  parties  of  tlie  second 
part,  at  any  time  and  upon  demand,  for  said  proceeds  of  such 
sales." 

The  transaction  was  not  a  secret  one,  and  there  is  nothing  shown 
in  this  record  that  in  the  slightest  degree  impugns  the  good  faith  df 
the  parties  to  it.  They  are  not  chargeable  with  a  fraudulent  purpose 
or  intent  by  reason  of  the  fact  that  the  mortgagor  retained  posses- 
sion of  the  mortgaged  property,  nor  was  there  fraud  in  the  attempt 
to  secure  the  debts  owing  by  the  company  to  the  appellants,  even 
though  the  debts  were  in  existence,  and  some  of  them  were  due  at 
I  the  time  the  mortgage  wa»  made.    And  although  the  statute  of  this 

!  State  affords  a  remedy  to  an  excluded  creditor  in  ease  a  debtor,  in 

j  contemplation  of  insolvency,  by  mortgajjeor  assignment  attempts  to 

I  prefer  one  or  more  of  his  creditors,  yet  a  mortgage  or  assignment 

made  for  such  a  purpose  is  not  on  that  account  fraudulent  and  void, 
but  may  be  enforced  for  the  exclusive  benefit  of  the  preferred  credi- 
tors, unle:3S  the  excluded  creditor  commences  action  within  six 
months  after  the  act  of  preference.  (Whitehead  v.  Woodruff,  11 
Bush,  209;  German  Bank  v.  Jetferson,  10  Bush,  326.) 

There  was  no  attempt  to  show  that  the  mortgage  was  void  or  even 
Voidable  as  an  attempt  to  prefer  creditors  under  the  laws  of  the  State 
of  Indiana,  and  counsel  for  the  appellee  has  failed  to  show  that  it  is 
opp<ised  to  the  general  policy  of  the  laws  of  this  State  in  this  re- 
gard. 

It  conclusively  appears  from  the  evidence  that  in  pursuance  of  the 
stipulations  of  the  mortgage  the  appellants  took  (K)ssessi()n  of  the 
mortgatred  property  through  the  Fiiielity  Trust  and  Safety  Vault 
C().  on  the  9tli  day  of  November,  1893,  and  W.  C.  Nunemacher,  who 
was  the  treasurer  of  the  mortgagor  company,  was  appointed  the  ac- 
tive agent  of  the  appellants  to  take  charge  of  tlie  mortgaged  property 
i  and  conduct  the  business  in  selliny:  and  dispo.singof  the  property. 

Previous  to  that  time,  however,  the  goods  were  being  disposed  of, 
under  the  stipuialinns  (jf  the  mortgaiie,  in  the  regular  course  of  busi- 
ness, by  the  mortgagor  company  through  its  officers  or  agents,  for 
the  benefit  of  the  appellams.  And  about  the  last  of  Ocloher  or  the 
first  of  November  the  said  J.  E.  Burch,  who  was  eoiraged  in  mer- 
cantile bu.-^iness  in  Bowling  Green,  purchased  a  bill  of  goods 
amounting  to  $230,  as  stated  in  his  answer  as  trarnishfe  and  in  the 
testimony  of  Nunemacher,  the  latter  being  then  in  charjje  of  the 
business  in  the  manner  al)ove  indicated.  But  the  uoods  purchased 
by  Burch  were  not  shipped  to  him  until  the  10th  day  of  November, 
the  day  after  the  appellants  took  po*S{\-sion  of  the  property  as  above 
stated.  And  according  to  Nunemacher's  testimony  the  goods  ship- 
ped to  Burch  were  on  hand  at  the  time  the  inortgagn  was  executed, 
and  were  included  in  the  schedule  of  property  embraced  in  the 
mortgage.  And  notwithstanding  the  fact  that  Burch  did  not  know, 
as  testified  by  him,  that  the  mortga;re  was  in  existence  Ht  the  time 
of  his  purchase,  and  the  further  fact  that  they  were  billed  to  him  in 
the  name  of  the  New  Albany  Clothing  Co.,  still  it  is  clear  that  the 
appellants  then  had  a  lien  on  them  under  their  mortgaire,  and  the 
sale  of  them  to  Burch  was  actually  made  by  Nunemacher,  who  was 
then  conducting  the  busine.ss  and  disposing  of  the  mortgaged  prop- 
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Louisville  Water  Go.  v.  Upton. 

{Filed  June  18,  1896— iVb<  to  be  reported.) 

1.  Master  aud  seri'nnt  — Damages  for  personal  injury — In  rd  action  by  the  ser- 
yaot  HKAiu^t  the  inHSter  to  recover  dHma^es  fur  the  loss  of  plaintifT^s  hand 
allcK^d  to  have  r«*t«alted  from  defendant's  nefj^lij^enoe  in  famishing  for 
plaintiff's  use  a  defective  rope,  the  evidence  was  soflScient  to  authorize  the 
anbmission  of  the  case  to  the  jnry. 

2.  A'nv  trta' — A'.nYjj/tf  7Yn//r/- Upon  this  appeal  from  a  j ad|;m en t  baaed 
npon  n  verdict  \i\  tnvor  of  plaintiff  for  $8,000  the  court  refuses  to  reverse 
upon  cross  appeal  on  account  of  the  action  of  the  trial  court  in  setting  anide 
a  former  verdict  for  $6,750  because  it  was  excessive,  although  the  court  does 
not  wish  to  be  underti^tood  as  holding  that  it  is  every  case  in  which  a  verdict 
for  that  amount  for  the  loss  of  a  hand  would  be  excesHive. 

8.  Compt'tenty  of  testimony  on  former  trial— k  wituesH  who  had  testified  on  a 
former  trial  being  absent  from  the  State  at  the  time  of  the  last  trial,  the 
court  did  not  err  in  permitting  his  testimony  on  the  former  trial,  which  waa 
preserved  by  the  bill  of  exceptions,  to  be  read  to  the  jury. 

Lane  <&  Burnett  for  appellant. 

O'Neil  &  Pryor  and  Matt  O'Dnherty  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Paynter. 

On  the  24th  day  of  November,  1890,  while  the  plaintiff  was  in 
performance  of  his  duties  as  a  loborer  for  the  defendant,  he  was  in- 
jured to  such  an  extent  as  to  impair  partially  the  use  of  one  of  his 
hands. 

It  is  claimed  that  on  the  day  of  the  injury,  when  engaged  in  the 
labor  assigned  him,  he  was  directed  by  the  foreman  to  take  hold  of 
and  push  with  his  hands  a  wire  rope  aitachtxl  to  a  lar^e  iron  bucket 
containing  sand,  which  was  then  being  hoisted  by  the  rope  pulley, 
hooks,  shears  and  derricks,  with  steam  power;  that,  following  the 
direction  of  the  foreman,  plaintiff  caught  hold  of  the  wire  rope  and 
pushed  with  his  hand.  In  doing  so  his  hand  was  caught  on  a  break 
in  the  njpe  and  run  into  by  the  shears  before  he  could  extri^'ate  it, 
and  that  his  little  and  ring  fingers  of  his  right  hand  were  torn  off  at 
the  knuckle,  etc. 

It  is  claimed  that  the  injury  resulted  from  a  defect  in  the  rope; 
that  the  plaintiff  did  not  know  and  could  not,  by  the  exercise  of  or- 
dinary diligence,  have  discovered  the  defectiveness  and  unfit  condi- 
tion of  the  rope  and  prevented  the  injury;  and  that  the  defendant 
knew  or  could,  by  the  exercise  of  ordinary  diligence,  have  discovered 
and  known  of  the  defectiveness  of  the  rope,  and  that  the  injury 
resulted  from  the  gross  negligence  of  the  defendant. 

On  one  trial  the  verdict  of  the  jury  awarded  the  plaintiff  |10,000. 
This  was  set  aside  by  the  court  presumably  because  it  was  excessive. 
On  another  trial  the  verdict  was  for  |6,750.  The  court  set  It  aside, 
and  after  an  examination  of  the  record  we  conclude  that  it  was  done 
because,  in  the  opinion  of  the  court,  the  verdict  was  excessive.  On 
the  last  trial  the  jury  fixe<l  the  amount  of  damages  at  |3,0<)0.  From 
the  judgment  on  this  verdict  this  appeal  is  prosecuted.  The  plaintiff 
prosecutes  a  cross  appeal. 

The  injured  hand  of  the  plaintiff  was  in  evidence  before  the  jury, 
which  the  court  saw.  Its  appearance  should  have  had,  and  presum- 
ably did  have,  great  weight  with  the  court  in  determining  the  ques- 
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tion  as  to  excessive  damages  for  the  injury  sustained.  We  can  not 
have  the  benefit  of  the  Isnowled^e  whioh  the  court  below  thus  ac- 
quired, therefore,  we  decline  to  disturb  the  judgment  of  the  court  in 
setting  aside  the  verdict  for  $6,750.  We  do  not  want  to  be  understood 
as  holding  that  a  verdict  for  |6,7o0  fur  the  loss  of  a  hand  in  some 
case  would  be  excessive. 

The  learned  counsel  for  the  appellant  contends  that  the  court 
should  have  given  the  jury  a  pereuiptory  instruction  to  find  for  the 
defendant.  They  have  shown  much  learning  in  the  law  relating  to 
the  liability  of  the  master  to  the  servant  for  injurit^s  received  by  the 
servant  while  in  the  performance  of  his  duty,  but  after  a  careful  ex- 
amination of  the  evidence  offered  by  the  plaintiQ*  and  the  authorities 
cited  we  entertain  n<i  doubt  that  the  court  did  not  err  in  refusing  to 
take  the  case  from  the  jury.  Besides,  these  juries  had  found  for  the 
plaintiff. 

The  instructions  which  the  court  gave  the  jury  are  in  apt  language 
— estate  the  law  of  the  case  with  more  than  ordinary  accuracy — and 
indeed  seem  to  us  to  be  faultless. 

Charles  Wilkerson  testified  on  a  former  trial  of  this  case.  His 
evidence  was,  in  a  bill  of  exceptions,  tnade  part  of  the  record  in  the 
case.  The  court  permitted  hi'*  testimony  given  on  former  trial,  and 
contained  in  the  Dill  of  exceptions,  to  be  read  on  the  trial.  He  was 
absent  from  the  State  when  the  trial  took  place,  and  it  was  proper 
for  the  court  to  allow  his  testimony  to  be  read  fronj  the  bill  of  ex- 
ceptions in  this  trial.    (Reynolds  v.  Powers,  96  Ky.,  481.) 

The  judgment  is  affirmed  on  the  original  and  cross  appeal. 
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LFiled  June  II,  1896 — Not  to  be  reported,) 

Competency  oj  juror— Kinship  to  party — The  fact  that  one  of  the  jnrors  who 
tried  this  caee  was  related  to  appellees  in  the  eighth  degree  was  not  sufficient 
to  entitle  appellants  to  a  new  trial,  the  jnror  being  ignorant  of  the  relation- 
ship at  the  time  he  was  ezamined  and  accepted,  and  being  of  kin  to  appel- 
lants in  the  same  degree. 

J.  T.  Simon  and  W.  S.  Cason  for  appellants. 
Blanton  &  Berry  for  appellees. 
Appeal  from  Harrison  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

A  paper  purporting  to  be  the  last  will  of  Adam  Jouett,  sr.,  was 
presented  to  the  Harrison  County  Court  for  probate,  and  the  same 
was  denied. 

From  the  judgment  of  the  county  court  refusing  to  admit  the 
will  to  probate  an  appeal  was  taken  to  the  circuit  court  by  Samuel 
Jouett,  Hester  A.  Chipman  and  others.  A  trial  in  the  circuit  court 
resulted  in  a  verdict  and  judgment  finding  the  paper  in  question  to 
be  the  true  last  will  and  testament  of  decedent.  The  appellant's 
motion  for  a  new  trial  being  overruled,  they  have  appealed. 

A  number  of  grounds  for  a  new  trial  were  filed,  but  the  only  one 
insisted  on  in  the  brief  filed  is  that  Geo.  P.  Martin,  one  of  the  jury, 
was  a  relative  of  appellees,  being  a  relative  in  the  eighth  degree,    it 
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aiso  appears  that  he  is  also  of  kin  to  the  appellants  in  the  same  de- 
icree. 

It  seems  to  us  that  the  relationship  was  too  distant  to  prejudice  ap- 
pellants or  to  entitle  them  to  a  new  trial.  It  seems  that  the  iuror 
was  not  aware  of  the  relationship  at  the  time  he  was  examined  and 
accepted. 

It  does  not  appear  that  the  relationship  of  the  juror  prevented 
the  appellants  from  haviniy:  a  fair  and  impartial  trial.  It  seems 
to  us  that  the  in.^tructions  eriven  by  the  court  correctly  presente<]  the 
law  of  the  case,  hence  no  error  was  committed  to  the  prejudice  of  ap- 
pellants in  refusing:  the  instructions  asked  for  by  tliem,  nor  do  we 
perceive  any  error  in  the  admission  or  rejection  of  evidence.  It  may 
be  concedea  that  ihe  testimony  is  conflicting,  but  it  was  the  province 
of  the  jury  to  weigh  and  determine  the  weight  to  be  given  to  the  evi- 
dence, and  we  can  not  say  that  the  verdict  is  against  the  evidence  or 
not  supported  by  sufficient  evidence.  We  see  no  reason  to  support 
the  motion  made  in  the  circuit  court  to  dismiss  the  appeal  taken  ta 
that  court  from  the  judgment  of  the  county  court. 

The  Judgment  l>elow  is  affirmed. 


L 


Tl^e  K^i^tiicky  I^aW  Reporter, 


El>lTOR: 
WALTER  G.  CHAPMAN, Frankfort,  Ky. 
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Todd,  mayob,  &a.  v.  Dunlap,  Ac. 

Same  v.  Tilford,  &c. 

(JFiied  June  18,  1896.) 

1.  Removal oj  officers — Constitutional prozisiotts — Section  160  of  the  Oonsti- 
tntiOD,  which  provides  as  to  *'h11  officers  of  towns  and  cities'*  that  the  Gen- 
eral Assembly  shall  prescribe  *'the  masner  in  and  caase  for  which  they  may 
be  removed  from  office/'  applies  to  offices  created  by  statute  as  well  as  by 
the  Constitntion,  and  is  not  confined  in  its  application  to  those  speoifled  in 
that  section. 

2.  Delegation  of  poiver—The  Legislatare  can  not  delegate  to  the  mayor  and 
board  of  aldermen  the  power  to  determine  for  what  causes  city  officers  may 
be  removed. 

8.  Power  of  renioval  of  officef — Tlie  general  power  to  remove  an  officer  who 
holds  for  A  definite  term  does  not  give  the  right  to  remove  except  for  oaosdi 
upon  notice  and  trial.  It  is  only  in  oases  where  the  power  to  remove  with- 
oot  a  trial  is  expressly  given  that  it  can  be  exercised. 

4.  Same — Removal  without  cause— 'Ry^ik  if  the  Legislature  had  power  to  pro^ 
vide  for  the  removal  without  cause  of  city   officers  appointed   for  a  fixed 
term,  section  2794  of  the  Kentucky  Statutes,  which  provides  that  the  mayor 
**may,  by  written  order  giving  his  reasons  therefor,  remove  from  office  any- 
head  of  department,  director  or  other  officer  appointed  by  him,*'  and  that, 
each  order  shall  stand  "unless  disapproved  by  the  board  of  aldermen  within 
thirty   days,"  was  not  intended   to  confer  upon   the  mayor  and  board  of* 
aldermen  the  power  of  removal  without  cause.     And  while  the  Legislatore 
has  not  specified  the  causes,  as  it  is  required  by  the  Constitution  to  do,  still 
the  '^reasons  given"  must  be  based  on  malfeasance,  misfeasance  or  unfitness 
for  the  office.     And  the  party  is  entitled  to  a  hearing  and  to  be  pjroceededf 
against  as  provided  in  section  2781  of  the  Kentucky  Statutes. 

The  court  assumes  for  the  purposes  of  this  case  that  members  of  the 
board  of  public  safety  and   members  of  the  board  of   public  wovka  of  the. 
eity  of  Louisville  who  are  appointed  by  the  mayor  for  a  term  of  four  years, 
are  officers  whose  removal  is  provided  for  by  section  2794  of  the  Kentucky/ 
Statutes. 

Judge  Ooffy  concurs  in  the  affirmance,  but  holds  that  the  Legislatare  ha» 
the  power,  nnder  section  ItK)  of  the  Constitution,  to  authorize  the  mayor  ta 
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remove  city  officers  at  pleaRare,  withont  notice  or  hearing;  but  that  the 
power  of  removal  given  in  section  2794  of  the  Kentocky  Btatntet*  does  not 
tilenrly  inclnde  the  members  of  the  board  of  pablic  safety  and  boarJ  of  pab- 
lie  works. 

H.  S.  Barker,  John  MarshHll,  D.  W.  Fairleigh  and  Barnett,  Miller 
A  Baruett  for  appellants. 

Pirtle  &  Trabue  and  Humphrey  &  Davie  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

*  Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  board  of  public  safety  and  the  board  of  public  worlcH,  executive 
boards  of  the  government  of  the  city  of  Louisville,  instituted  these 
actions  in  equity  in  the  court  below,  in  which  it  is  alleged  the  may<»r 
and  board  of  aldermen  were  about  to  remove  the  members  consti- 
tuting the  two  boards  from  otUce  without  cause,  and  the  sole  ques- 
tion in  each  case  is:  **Has  the  mayor  the  power,  with  the  approval 
of  the  board  of  aldermen,  to  remove  these  otDcials  without  notice 
and  trial,  and  without  assij; nin^r  any  oiuse  for  their  action?" 

The  judge  of  the  law  and  ei]uity  (*ourt  decided  the  one  case,  and 
thejudjfe  of  the  common  pleas  court  the  other,  each  holding  the 
mayor  had  no  such  power. 

These  executive  boards,  composed  of  three  members  each,  are  ap- 
pointed by  the  mayor,  with  the  approval  of  the  aldermen, for  a  term 
of  four  years,  with  a  salary  each  of  not  less  than  $2,500.  The  board 
of  public  works  are  invested  with  the  control  of  all  the  public  ways  of 
the  city— the  construction  of  streets  and  their  reconstruction;  the 
supervision  of  the  public  buildiuffs;  the  lighting  of  public  places, 
with  the  |K)wer  of  cimtracting  with  reference  to  such  matters,  and 
in  fact  with  powers  unlimited  in  this  regard,  subject  to  the  supervis- 
ion of  the  mayor,  and  when  not  in  conflict  with  the  organic  law  of 
the  city. 

To  the  board  of  public  safety  is  given  the  exclusive  control,  under 
the  ordinam*es  of  the  council,  of  the  fire  department,  the  police  de- 
partment, the  health  department,  the  depariment  of  builaing,  of  all 
the  charitable,  reformatory  and  penal  institutions  of  the  city,  with 
many  other  powers  given  by  statute,  investing  the  two  boards  with 
the  execution  and  control  of  nearly  all  the  departments  of  the  city 
government,  and  to  carry  into  effect  the  legislation  of  the  munici- 
pality. 

They  are  the  creatures  of  the  Legislature,  and  their  term  of  oflSce, 
as  is  contended,  may  be  ended  at  the  legislative  will.  They  have 
neither  a  fVeehold  in  their  office  nor  a  vested  right  that  places  their 
official  existence  beyond  legislative  control,  yet  they  are  officers  of 
the  city,  with  a  responsibility  and  duty  resting  upon  them  that  ren- 
ders their  position  as  important  as  any  other  in  the  conduct  of  the 
municipal  government. 

Section  160  of  the  State  Constitution  is  as  follows:  ''The  mayor  or 
chief  exet'utive,  i)olice  Judges,  members  of  city  councils  of  towns 
and  cities,  shall  be  elected  by  the  qualified  voters  thereof,  provided 
the  mayor  or  chief  executive  and  police  Judges  of  towns  of  the 
fourth,  fifth  and  sixth  classes  may  be  appointed  or  elected,  as  pro- 
vided by  law.  The  terms  of  office  of  mayor  or  chief  executive 
or  police  Judires  shall  be  four  years,  and  until  their  successors  be 
qualified,  and  of  members  ©f  legislative  boards  two  years.  When 
any  city  of  the  first  or  second  class  is  divided  into  wards  or  districts* 
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members  of  legislative  boards  shall  be  elected  at  lari;e  by  the  quali- 
fied voters  of  said  city,  but  so  8electe<l  that  an  equal  proportion 
thereof  shall  reside  in  each  of  said  wards  or  districts;  liut  when  la 
^ny  city  of  the  first,  second  or  third  classjWhere  there  are  two  legis- 
lative boards,  the  less  nuinerous  shall  be  sHected  from  and  elected 
by  the  voters  at  large  of  said  city,  but  otHeers  of  towns  and  cities 
shall  be  elected  by  the  qualified  voters  therein,  or  appointed  by  the 
local  authorities  thereof,  as  the  General  Assembly  may  by  a  general 
law  provide;  but  when  elected  by  the  voiers  of  a  town  or  ciiy  their 
terms  of  ofiice  shall  be  four  years,  and  until  their  successors  shall  be 
-qualified.  No  mayor  or  chief  executive  or  fis<»al  officer  of  any  cify 
of  the  first  class,  after  the  expiration  of  the  term  of  office  to  which 
he  has  lieen  elected  under  this  Constitution,  shall  he  eliirible  for  the 
succeeding  term.  Fiscal  officers  shall  nt>t  include  auditor  or  asses- 
sor, or  any  other  officer  whose  duty  is  not  the  collection  of  or  holding 
of  public  moneys.  The  General  Assembly  shall  prescribe  the  quali- 
fications of  all  officers  of  towns  and  eities,  the  maimer  in  and  cause 
for  which  they  may  he  removed  from  offlce,  and  how  vacancies  in  such 
offices  shall  be  filled." 

It  is  claimed  by  counsel  for  the  two  boards  that  under  this  provis- 
ion of  the  Constitution  the  Legislature  must  prescribe  the  manner 
in  and  the  cause  for  which  city  officials  may  be  removed,  and  the 
Legislature  having  failed  to  comply  with  the  Constitution  in  this 
regard  the  common-law  rule  nmst  prevail,  and  the  party  sought  to 
be  removed  is,  therefore,  entitled  to  notice  of  the  charges  against 
him  and  to  a  hearing  in  his  defense,  and  liy  the  appellant  (the  mayor) 
it  is  insisted  this  provision  of  the  Constitution  does  not  embrace  or 
■affect  any  officer  of  a  town  or  city  except  those  specially  mentioned 
in  that  section,  and  its  operation  confined  to  the  officers  therein 
named. 

It  must  be  readily  seen  by  a  casual  reading  of  this  section  that 
many  of  the  most  imiH>rtant  offices  connected  with  a  city  govern- 
ment, and  indispensable  to  its  existence,  are  omitted  to  be  mentioned 
in  the  section  of  the  Constitution  referred  to,  and  the  creation  of 
soch  offices  confided  by  that  instrument  to  the  wisdom  of  the  legis- 
lative branch  of  the  government,  with  the  duty  of  prescribing  their 
qttalification8,andthecauseor  causes  forwhich  they  may  be  removed. 

The  mayor,  police  Judges  and  members  of  legislative  councils  of 
cities  of  the  first,  second  and  third  classes  must  be  elected  by  the 
Mople,  and  like  officers  of  towns  and  cities  of  inferior  classes  may 
be  appointed  or  elected  as  provided  by  law;  and  in  the  same  section, 
after  defining  the  mode  in  which  these  constitutional  officers  are  to 
be  chosen,  and  knowing  that  other  officers  must  of  necessity  be  cre« 
atedy  farther  provided:  ''But  other  officers  of  towns  or  cities  shall  be 
elected  by  the  qualified  voters  therein,  or  appointed  by  the  local  au- 
thorities thereof,  as  the  General  Assembly  may,  by  a  general  law, 
provide;  but  when  elected  by  the  voters  *  «  *  their  term  of 
office  shall  be  four  years,  and  until  their  successors  are  qualified," 
and  concluding  the  section  by  vesting  in  the  Legislature  the  power 
to  prescribe  the  qualifications  of  all  officers  of  towns  and  cities,  the 
manner  in  and  eauie  for  which  they  may  be  removed  from  office,  the 
provision  evidently  applying  to  all  officers  of  towns  and  cities, 
whether  created  by  the  Constitution  or  the  Legislature,  and  in  carry- 
ing into  effect  this  provision  of  the  Constitution  in  regard  to  removal 
firom  office  the  General  Assembly  enacted,  under  the  title  of  Munic- 
ipal Corporations,  the  following: 

^'Section  278i.  Executive  and  ministerial  officers,  unless  otherwise 
provided  in  this  act,  shall  be  removable  by  the  board  of  aldermen. 
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sitting  as  a  court,  under  oath  or  affirniatioD,  upon  charges  preferred 
by  the  board  of  councilinen.  No  person  ko  charged  shall  be  removed 
from  office  without  the  concurrence  of  two-thirdn  of  the  aldermen^ 
and  when  a  person  ban  been  so  removed  from  offi(*e  he  shall  be  ineli- 
gible thereto  during  the  term  for  whirh  he  had  been  elected." 

This  provision  of  the  statute  is  sufficiently  comprehensive  to  em- 
brace every  city  officer;  and,  although  the  charues  for  which  the- 
removal  may  be  made  are  not  specified,  they  must  be  such  as  consti- 
tute misfeasance  or  malfeasance  in  office,  or  that  character  of  charge 
that  renders  the  officer  unfit  for  the  position. 

The  contention  of  the  appellant  is  that  by  a  subsequent  section  of 
the  statute  on  municipal  corporations  the  manner  of  removing  the 
members  of  these  tw«)  boards  has  been  othei*ivise  provided  bylaw. 
That  section  reads:  **He  (the  mayor)  may,  by  a  written  order  giving 
his  reasons  iher^or^  remove  from  office  any  head  of  department,, 
director  or  other  officer  appointed  by  him.  A  copy  of  said  order 
shall  be  sent  to  the  board  or  aldermen  at  its  next  meeting.  Unless, 
such  order  he  disapproved  by  the  board  of  aldermen  within  thirty 
days  said  order  shall  stand."    (Section  2794,  General  Statutes.) 

These  officials  having  been  appointed  by  the  mayor,  it  is  urged  in 
his  behalf  that  any  reason  satisfactory  to  himself,  and  approved  hy 
the  board  of  aldermen,  is  a  compliance  with  the  statute,  and  that  no- 
limitation  on  this  power  of  removal  exists  when  applied  to  those 
office! s  holding  under  his  appointment,  and  however  competent 
and  faithful  they  may  be  in  the  discharge  of  their  duties,  their  posi- 
tions are  held  at  the  mere  will  of  the  chief  executive. 

Counsel  for  the  appellees  maintain  they  are  not  heads  of  depart- 
ments or  such  appointees  of  the  mayor  as  are  embraced  by  aectioa 
2794. 

That  they  are  placed  on  a  level  with  the  mayor  in  regard  to  execu- 
tive duties,  and  while  they  are  subordinate  in  some  particulars  to 
the  mayor,  their  executive  powers  are  greater  than  his. 

Wliile  conceding  the  force  of  the  arguments,  we  are  disposed  to 
determine  this  issue  on  other  grounds,  and,  for  the  purpoaes  of  this- 
case,  will  assume  they  come  within  its  provisions. 

The  case  ot  South  v.  Sintsing  Fund  Commissioners,  86  Ky.,  186,  is- 
relied  on  as  sustaining  the  power  of  the  mayor  in  the  present  case. 
In  that  case  it  will  be  foun<i  the  statute  in  express  terms  placKl  the 
power  of  removal  anthin  (he  discretion  of  the  commissioners.  It 
provided:  "The  said  commissioners  shall  have  power  at  (heir  dhtcre- 
Hon  to  remove  any  waiden  unless  the  General  Assembly  should  re- 
fuse to  concur  in  their  action,  etc."  No  leasons  for  removal  were 
required  to  be  given,  nor  was  there  any  constitutional  prohibition  to 
the  removal  without  cause. 

In  the  absence  of  a  constitutional  inhibition  an  office  created  by 
the  Legislature  in  a  municipality  might,  by  the  terms  of  the  act 
creating  it,  vest  the  power  in  the  mayor  to  remove  without  cause, 
leaving  the  reasons  for  the  removal  within  his  own  breast.    This  is- 
not  denied. 

Mechem,  in  his  worlc  on  Public  Offices,  says:  *' Where,  therefore* 
the  term  of  office  is  not  fixed  by  /aw,  and  no  other  provision  is  made 
for  removal,  either  by  Constitution  or  statute,  it  is  said  to  be  a  sound 
and  necessary  rule  to  consider  the  power  of  removal  as  incident  to 
the  power  of  appointment,  but  this  power  of  removal  is  limited  to 
these  circumstances;  and  if  the  term  is  fixed  hy  law,  or  if  the  officer 
is  appointed  to  hold  during  the  pleasure  of  some  other  officer  or 
board  than  that  appointing  him,  the  appointing  power  can  not  arbi- 
trarily remove  him."    And  it  might  be  said  that  where  the  term  ia 
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-fixed  the  power  to  remove  at  will  might  be  added,  for,  in  the  absence 
of  any  constitutional  prohibition,  the  power  of  the  Legislature  in 
this  regard  is  not  to  l>e  restricted. 

Our  attention  has  been  c*alled  to  the  case  of  the  People  v.  Steven- 
son A  Hi^gins,  15  His.,  110,  as  sustainins:  the  contention  of  theap- 
feliant.  In  that  case  the  act  created  the  Illinois  Hospital  for  the 
nsane,  and  authorized  the  trustees  to  appoint  a  medical  superintend- 
ent, subject  to  removal  only/or  infidelity  to  the  trust  reposed  in  him. 
There  was  no  mode  of  proceeding  in  such  eases  provided  by  the 
Illinois  statute,  and  the  trustees,  being  satisfied  of  the  incompetency 
of  the  appointee,  removed  him  without  notice  or  trial.  It  was  held 
that  this  power  was  with  the  trustees,  and  the  opinion  based  princi- 
pally on  the  ground  of  the  nec*essity  for  prompt  action  on  the  part 
■of  the  trustees,  the  court  saying:  "Circumstances  may  require,  and 
•even  the  very  existence  of  the  institution  may  demand  the  most 
prompt  and  energetic  action  on  the  part  of  the  trustees  in  the  re- 
moval of  the  superintendent,  and  the  law  did  not  design  to  leave 
them  powerlcf's  to  act  in  such  an  emergency;  and  the  law  beingsilent 
as  to  the  manner  of  proceedintr,  the  nature  of  the  case  must  deter- 
mine what  course  of  justice  the  trustees  should  pursue  in  exercising 
the  power  of  removal." 

That  case  can  be  easily  distinguished  from  the  case  before  us;  but 
-even  in  such  cas*»,  in  a  well-considered  case  of  Lease  v.  Freeborn,  52 
Kansas,  750,  a  different  rule  prevailed.  The  plaintiff  in  that  case, 
Mary  Lease,  was  a  member  of  the  State  Board  of  Charities,  and  was 
removed  without  cause,  or  at  least  without  notice  or  trial.  The  Con- 
stituticm  of  Kansas  provided:  **Tlie  term  of  any  office  not  herein 
provideci  for  may  be  declared  by  law;  when  not  so  declared  such 
office  shall  be  held  during  the  pleasure  of  the  authority  making  the 
appointment." 

A  statute  of  that  State  subsequently  passed  declared  that  the  terms 
of  ofiice  of  the  trustees  should  be  three  years.  The  statute  was  silent 
as  in  any  cause  of  removal,  notice  or  trial,  and  the  court  held:  **The 
mere  silence  of  the  statute,  with  respect  to  notice  and  hearing,  will 
not  justify  the  removal  of  an  officer,  whose  term  is  declared  by  law, 
without  knowledge  of  the  charges,  and  an  opportunity  to  explain 
his  or  her  conduct,  and  defend  his  or  her  course  and  character." 

It  is  urged,  however,  in  this  case  that  the  cause  of  removal  (the 
statute  being  silent  on  the  subject)  is  with  the  mayor  and  the  board 
of  aldermen,  and  no  court  can  su|)ervise  their  a(*tion. 

That  the  Constitution  having  required  the  Legislature  to  prescribe 
the  causes,  and  that  body  having  failed  to  comply  with  its  provis- 
ions, the  power  of  removal  becomes  discretionary  with  the  mayor 
and  board,  and  the  cases  of  the  People  v.  Stout,  19  Howard  (N.  Y.), 
171;  the  Mayor  and  Council  of  Hohoken  v.  Gear,  27  N.  J.  Law,  266, 
and  People  v.  Whillock,  92  N.  Y.,  191,  as  well  as  other  cases,  are  re- 
ferred to  as  sustaining  this  view. 

It  was  held  in  the  case  of  the  People  v.  Stout  that  the  exercise  of 
such  a  power  (removal  for  clause)  '*is  judicial  in  its  nature,  and,  there- 
fore, not  the  subject  of  review  by  any  other  tribunal,  either  in  respect 
to  the  cause,  its  sufficiency  or  existence  in  any  respect  whatever." 

In  the  case  of  the  Mayor  v.  Gear  It  was  held  that,  although  the 
ap|)ointment  to  the  office  was  a  fixed  termand  the  removal  for  cause, 
it  meant  only  such  cause  as  was  satisfactory  to  the  council. 

Other  cases  follow  the  authorities  referred  to,  some  of  them  hold- 
ing (and  to  which  we  assent)  that  the  Legislature,  when  not  forbid- 
den by  the  or^janic  law,  having  been  given  the  authority  to  create 
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an  office  for  a  term,  may,  if  in  express  terms,  autJiorize  tlie  removal 
of  the  incumbent  without  notice  or  hearing. 

In  looking  to  the  doctrine  on  tlie  quention  of  the  removal  from 
office  found  in  the  elementary  booliK,  as  well  as  the  weight  of  au- 
thority in  the  adjudged  cases,  we  are  not  di.spoBed  to  recognize  the 
rule  contended  for  by  the  appellant  in  the  construction  of  our  State 
Constitution  or  the  statute  creating  municipal  ofllces.  The  general 
power  to  remove  an  offi<er  who  holds  for  a  deHniie  term  carries  with 
it  the  power  to  remove  for  cause  upon  notice  and  trial,  and  it  is  only 
in  cases  where  this  power  to  remove  without  a  trinl  is  expressly 
given  that  it  can  be  exercised.  This  doctrine  is  elementary,  and 
sustained  by  the  decided  weight  of  modern  authority. 

In  the  case  of  the  State,  ex  rel  v.  Dennisun,  90  Mo.,  19,  a  police 
Justice  had  been  appointed  by  the  council,  and  confirmed  by  the 
mayor,  for  the  term  of  lour  years.  The  validity  of  his  removal  was 
tested.  The  charter  was  silent  as  to  notice  and  trial  where  one  had 
been  appointeii  to  office,  but  it  did  require  a  notice  and  hearing  to> 
those  Who  had  heen  elected  to  office. 

It  was  contended  that  inasmuch  as  the  charter  rf quired  notice  t*!- 
elective  offices  before  removal,  it  must  nej^ative  the  idea  that  any 
notice  was  required  to  be  jjiven  appointed  officers.  The  court  held 
that  no  inference  dispensing  with  notice  arose  from  the  failure  of  the 
charter  to  require  ii;  and  further,  thai  the  renioval  of  the  justice 
without  an  opportunity  to  be  heard  was  invalid.  (State  v.  Brown» 
57  Mo.,  179.) 

In  the  case  of  Halgreen  v.  Campbell,  82  Mich.,  255,  the  charier  of 
the  city  of  Menominee  prohibited,  in  express  terms,  the  removal  of 
elective  officers  except  lor  cause,  and  it  was  argu<^d  in  that  case  the 
presumption  must  follow  the  Legislature  intended  that  appointed 
officers  should  be  removed  without  cause,  or  at  the  pleasure  of  the 
appointing  power,  but  the  court  held  that  no  such  presumption  w^ould 
be  indulged  to  enable  those  in  power  to  exercise  such  arbitrary 
power,  and  the  appointee  was  entitled  to  be  heard. 

In  the  case  of  Speed  v.  Common  Council  of  Detroit  the  office  of 
city  councillor  \va>  fille<l  by  appointment  from  the  msyor  for  a  fixed 
term,  and  the  charter  of  that  city  provided:  "Any  officer  hoiding^ 
office  by  a{>pointinent,  unle.^ts  oiherivltie  provided  by  law  or  ordinance^ 
muy  be  removed  at  any  tin)e  t)y  the  council  without  charges  and  a 
trial  thereof,  by  a  vote  of  a  majority  of  the  men ibers-eleet,  except 
the  comptroller,  receiver  of  taxes,  etc."  The  appointee  was  not 
within  the  exception.  The  court  held  that  such  power  was  incon- 
sistent with  the  power  of  appointment  by  the  mayor  for  a  fixed 
term,  and,  therefore,  the  removal  was  invalid,  the  officer  being  en- 
tilled  to  notice  and  an  opportunity  to  be  heard. 

The  court  in  that  case  referred  to  the  case  of  ex  parte  Hennen,  13^ 
Pet.,  280,  in  whi<*h  it  is  said:  **\Ve  have  not  found  nny  esse  where 
an  officer  wh(»  was  appointed  for  a  fixed  term,  and  where  the  power 
of  removal  was  not  expressly  declared  by  law  to  be  discretionary, 
has  been  held  to  be  removable  except  for  cause;"  and  when  cause  i» 
to  be  assigned  the  party  is  entitled  to  an  oppoitunity  to  be  heard. 

But  it  is  further  contended  that  the  Lejrislature,  by  section  2794 
of  the  Kentucky  Statutes,  applying  to  the  citit^s  of  the  first  class,  has 
given  the  express  power  of  removal  without  cause,  and  for  any  rea- 
son the  mayor  might  suggest,  if  approved  by  the  board  of  aldermen.. 
We  can  not  assume  that  this  is  the  legislative  meaning  of  that  sec- 
tion, or  that  such  a  construction  should  be  given  it,  or  that  the  ex- 
ercise of  such  an  arbitrary  power  arises  by  implication. 

The  members  of  these  executive  boards  carry  into  execution  nearly 
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the  entire  legifelation  of  tlie  municipai  poverninent,and  are  entrusted 
with  the  perfoniiance  of  duties  requirinj^  the  exercise  of  the  hig^hest 
judgment  and  the  assumption  of  jjrave  responsibilities.  They  are 
appointed  for  the  fixed  term  of  four  years,  with  a  salary  commen- 
surate with  the  duties  they  are  to  discharge,  an(i  to  concede  the 
power  of  tlie  mayor  toexpel  these  boards  from  office  with  or  without 
cause,  in  the  atk^ence  of  a  trial  or  an  opportunily  to  be  heard,  would 
be  to  recognize  the  existence  of  an  arbitrary  power  that  never  en- 
tered the  mind  of  the  Legislature,  and  in  direct  antauronism  with 
the  entire  policy  of  the  State  in  reference  to  such  officijds. 

The  Legislature,  in  failing  to  comply  with  the  provision  of  the 
Constitution,  in  not  assigning  causes  for  removal  or  city  officials,  at- 
tempted to  transfer  the  exercise  of  this  le^jislalive  power  to  the 
mayor,  and  left  with  that  officer  and  the  board  of  aldermen  the  right 
of  determining  the  reasons  for  which  the  members  of  these  hoards 
should  be  removed,  and  if  such  a  power  could  be  delegated  (and  we 
think  it  could  not)  a  removal  for  reaiions  given  must  be  based  on 
some  neglect  of  duty  or  the  want  of  capacity  to  con<luct  the  office, 
or  such  other  causes  as  unfit  the  memb<T  for  holding  the  place. 

If  the  legislative  purpose  had  been  to  give  the  power  lo  the  mayor 
to  remove  at  ph»asure,  with  no  constitutional  provision  against  its 
exercise,  they  would  have  said  so,  lor  in  sections  of  the  same  general 
act  the  power  ti>  remove  at  pleasure  is  given  in  express  terms,  and 
when  em[)0vvering  the  mayor  to  remove  for  reaaojus  given  the  legis- 
lative nK'aning  was  a  removal /or  caiaie — for  legal  reasons,  based  on 
a  sufficient  cause — and  when  removed  for  reasons  given  or  for  cause- 
the  party  is  entitle<l  to  a  hearing,  and  to  be  proceeiied  against  as  pro- 
videtl  in  section  2781  of  the  chapter  on  Municipal  Corporations. 

The  act  also  under  which  this  power  is  (•laime<l  i)lHinly  indicates- 
the  legislative  policy  as  to  the  removal  of  the  city  officials,  and  goes 
so  far  Hs  to  require  the  board  of  saiety,  when  investigating  charges- 
Hgainst  the  members  of  the  police  force,  its  own  appointees,  to  give 
reasonable  notice  to  the  accuse<I,  that  he  may  be  heard;  and  yet  it  i» 
atiempte<i  to  be  maintained  that  thrse  executive  oltieers,  because 
they  were  appointed  by  the  mayor,  can  be  removed  for  any  cause, 
however  trivial,  or  for  charges  odious  and  degrading  without  the 
opportunily  of  making  defense  and  of  disproving  tfie  charges  made» 

We  can  not  assent  to  the  exercise  of  such  a  power,  and  the  ne<'es- 
sity  for  some  >tability  and  independence  in  the  (li.^char^e  of  the^ 
important  trusts  confided  to  these  executive  l^ards  is  of  itself  a  con- 
vincing argument  a^iainst  the  contention  of  the  iif)pellant,  and  aids 
much  in  the  construction  of  the  statute  (rom  which  it  is  argued  this 
arbitrary  power  fiovvs. 

In  the  case  of  Mindy  v.  Board  of  Fire  Commissioners  of  the  City 
of  New  York,  the  cliarter  of  that  city  detlared  ihat  **the  ]K)wer  of 
removal  by  the  conjmissi(mers  could  not  be  exerci^ed  as  to  any  reg- 
ular clerk  until  he  has  been  inlornied  of  the  cause  of  the  proposed 
removal." 

The  clerk  was  removed  after  notice,  and  \\ithf)ut  cause,  and  then 
a  second  notice  iriven,  and  the  c.iu-e  assiyrned  was  that  *'the  duties 
of  the  position  could  he  better  performed  by  some  oiic  else."  It  was 
held  the  provision  (»f  the  charter  necessarily  implies  the  cause  of 
removal  must  be  for  souje  neglect  of  duty,  or  some  delinquency  af- 
fecting the  general  character  of  the  one  sought  to  he  removed,  and 
that  some  other  person  could  more  efficiently  perform  the  duties  was 
not  sufficient. 

It  may  be  contended  the  Legislature  by  section  2794  intended  the- 
removal  from  olfice  by  the  appointing  power,  for  either  a  fixed  or 
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indefinite  term  of  the  appointee,  should  be  for  a  less  cause  than  that 
authorizing  an  impeachment;  and  while  this  is  no  doubt  true,  still 
the  cause  was  not  prescribed,  and  when  for  a  fixed,  term,  unless 
otherwise  expresslv  provided,  the  party  sought  to  be  removed  is 
entitled  to  be  heard,  and  the  attempt  to  confer  the  power  (if  such 
was  the  proper  construction  of  the  statute)  on  the  mayor  to  remove, 
with  the  consent  of  the  aldermen  without  trial  or  an  opportunity 
to  be  heard  is  a  nullity. 

**Where  the  officer  is  appointed  for  a  fixed  term,  and  removable 
only  for  caase,  he  can  be  removed  only  upon  charees,  notice  and  an 
opportunity  to  be  heard."     (Throop  on  Revenue  Officers,  pa^e  364.) 

This  rule  is  fundamental,  and  as  both  the  Constitution  and  the 
LieRislature  are  silent  as  to  the  cause  for  removal  tlie  delinquent  offi- 
cer may  be  impeached  before  the  aldermen  with  notice  and  that  as 
at  the  common  law.  That  the  Lep^islature  intended  to  place  a  limi- 
tation on  the  power  of  the  mayor  to  remove  these  officials,  if  em- 
'braced  by  the  section  referred  to  in  requiring  reasons  to  begiveuy  is 
unquestioned,  as  well  as  for  the  purpose  of  protecting  those  who  are 
competent  to  fill  the  position,  and  who  faithfully  and  honestly  dis- 
charge their  duties;  and  there  is  but  little  protection  when  the  op- 
^portunity  to  be  heard  is  denied. 

The  judgment  in  each  case  is  affirmed. 

Judge  Guffy  delivered  the  following  separate  and  dissenting  opin- 
ion: 

I  concur  in  the  affirmance  of  the  judgments,  but  dissent  from  the 
reasons  given  in  the  opinion. 

It  seems  to  me  that  the  Legislature,  under  section  160  of  the  Con- 
stitution, has  plenary  power  as  to  the  manner  of  and  cause  for  which 

•city  officers  may  be  removed,  and  it  is  within  the  power  of  the  Leg- 
islature to  authorize  the  mayor  to  remove  the  officers  mentioned  for 

.any  cause  or  reason  to  him  deemed  sufficient,  although  such  cause  or 
reason  might  not  imply  either  malfeasance,  misfeasance  or  incompe- 
tency, and  that,  too,  without  notice  or  hearing;  but  the  power  of 
removal  given  in  section  2794  of  the  Kentucky  Statutes  does  not 

'Clearly  include  the  power  to  remove  the  officers  in  question. 

Judge  DuRelle  delivered  the  following  dissenting  opinion  in  the 
>case  of  Todd  v.  Tilford,  Ac: 

I  dissent  from  the  opinion  of  the  majority  in  these  cases.  In  my 
opinion  the  act  for  the  government  of  cities  of  the  first  class  was  in- 
tended to  efl'ect  a  departure  from  the  character  of  municipal  gov- 
ernment which  had  theretofore  prevailed. 

A  consideration  of  the  whole  act  shows  that  it  was  intended  to 
provide  a  responsible  head  of  the  executive  department  of  the  city 
^government,  accountable  to  the  people  at  the  polls,  and  that  the  sub- 
ordinates of  that  department  should  be  responsible,  directly  or  indi- 
rectly, to  the  head.     While  the  act  is  in  terms  a  general  act,  there 
was  but  one  city  to  which  it  could  apply,  and  a  comparison  of  its 
provisions  with  those  of  the  old  city  charter  leads  inevitably  to  the 
•conclusion  that  a  change  was  intended  whereby  greater  pow^r,  and, 
at  the  same  time,  greater  responsibility  should  attach  to  the  office  of 
mayor.    Without  attempting  to  state  in  detail  the  argument  which 
might  be  made  on  this  question,  I  shall  give  briefly  my  conclusions. 
The  mayor,  wlio  is  the  head  of  the  executive  department  of  the 
-city  government  (section  28),  appoints  the  executive  hoards,  which 
.41  re  subordinate  departments  or  branches  of  the  executive,  although 
aiot  called  departments  in  the  statute  (section  40).    The  boards  in 
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turn  are  empowered  to  appoint  the  heads  of  subordinate  executive 
"departments  (section  48),  and  they  also  employ  or  appoint  subordi- 
nate executive  employes  and  officers  (sections  41,  47, 1(J0). 

It  is  made  the  duty  of  the  mayor  to  be  viKilant  and  active  in  caus- 
ing the  ordinances  of  the  city  and  the  laws  of  the  State  to  l>e  enforced 
{section  29).  He  is  required  to  *'exercise  a  |2:eneral  supervision  over 
all  the  executive  and  ministerial  officers  of  the  city,  and  see  that 
their  official  duties  are  honestly  performed.  He  may  require  from 
them  statements  in  writing  concerning;  the  discharge  of  their  duties" 
{section  31).  He  may  appoint  persons  ^*to  examine,  without  notice, 
the  afflairs  and  accounts  of  any  city  department,  trustee,  officer  or 
employe,"  *  *  *  and  to  report  to  him  the  results  of  such  inves- 
tigation. 

If  these  powers  were  all  that  were  attached  to  the  office  of  mayor, 
he  would  be  helpless  to  perform  the  duties  required  of  him.    In 
what  way  could  he  be  vigilant  and  active  in  causing  the  ordinances 
of  the  city  to  be  enforced  if  the  boards  of  his  appointment,  creatures 
of  his  creation,  were  turned  upon  confirmation  into  a  set  of  Frank- 
enstein monsters,  who  could  set  him  nt  defiance?    How  could  he 
exercise  a  general  supervision  over  all  the  executive  and  ministerial 
officers  of  the  city,  and  see  that  their  official  duties  are  honestly  per- 
formed, if  those  otficereare  responsible  alonetoa  tribunal  over  which 
he  has  no  control,  though  appointed  by  him  and  sharing  his  execu- 
tive powers?    What  sort  of  statemetits  in  writing  concerning  the 
discharge  of  their  duties  might  he  expect  from   members  of  the 
b'tards  who  share  his  powers,  and,  because  it  was  supposed  that  they 
were  responsible  to  him,  have  been  given  greater  powers  than  those 
granted  to  him?    What  benefit  would  he  deiive  from  statements  of 
subordinate  officials,  heads  of  inferior  departments,  etc.,  who  are  re- 
sponsible alone  to  independent  and  perhaps  hostile  tribunals?    With 
what  obstructions,  tangible  and  intangible,  would  the  examiners 
appointed  by  him  meet  ifi  investijfating  the  affairs  of  a  city  depart- 
ment over  which  he  could  exercise  no  control,  or  of  an  otficer  who 
owed  allegiance  to  a  different  chief? 

Again  (section  62),  authority  is  given  to  refer  any  matter  in  dis- 
pute as  to  the  powers  or  duties  of  said  boards  or  the  officers  thereof 
to  the  mayor,  who  shall  examine  and  cleteriiiine  the  questions  in- 
volved, and  whose  decision  shall  be  final  as  between  said  boards  or 
said  officers.  There  would  iie  little  pro-pect  of  a  reference  of  any 
matter  In  dispute  to  the  mayor,  if  the  boards  are  entirely  independ- 
ent of  his  control. 

By  section  107  it  is  provided  that  "in  times  of  j)eril  from  riot, 
extensive  conflagration,  disorder,  or  the  apprehension  thereof,  the 
chief  of  policemen  shall  be  sul>ordinHte  to  the  mayor,  and  obey  his 
orders  and  directions."  With  the  chief  of  police  subject  to  removal 
at  pleiisure  by  the  board  of  safety,  and  with  the  board  of  safety  en- 
tirely independent  of  and  hostile  to  the  mayor,  who  is  to  determine 
whether  peril  from  riot,  disorder,  or  the  apprehension  thereof. exists, 
and  which  of  his  two  mjisters  will  the  chief  of  police  be  lilcely  to 
serve  under  such  circumstances— the  one  who  has  nopowerover  him 
or  the  one  which  can  <lecapitate  him  at  pleasure? 

The  provision  for  written  charges  against  and  trial  of  policemen 
before  tneir  removal  from  the  force,  upon  which  some  stress  has  been 
laid  In  argument,  was  not  part  of  the  original  act,  and  no  argument 
can  justly  be  drawn  from  it  as  to  the  intent  of  the  orijjinal  act,  or 
the  intent  of  any  part  of  it  not  afl'ected  by  the  amendment.  This 
amendment  (section  2,  act  of  March  23,  181)4)  was  parsed,  so  far  as 
can  be  inferred  from  its  provisions,  as  a  civil  service  reform  measure 
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desi{2:ned  to  take  the  police  force  out  of  politics.  The  sujrff^tion* 
which  have  been  given,  and  many  more  which  might  be  drawn 
from  the  f)rovisionH  of  the  act,  indicate  clearly  that  the  intent  of  the 
Legislature  was  to  adopt  the  theory  which  has  in  modern  times  be- 
come the  accepted  theory  of  municipal  government,  that  there 
should  be  a  responsible  head  of  the  municipal  executive,  nnd  that  he 
should  be  clothed  with  authority  commensurate  with  his  responsi- 
bility. 

The  modern  theory  has  been  well  expressed  by  Judge  Cooley: 
'^Experience  hns  also  (l«^monstrated  the  necessity  of  more  power  and 
more  responsibility  in  the  executive  head  of  our  municipal  institu- 
tions. Too  often  tlie  duties  of  the  mayor  or  executive  officer  are  only- 
nominal,  and  to  these  he  gives  but  little  attention — a  natural  result 
of  his  want  of  importance,  and  of  his  inability  to  control  the  admin- 
istration of  nmnii-ipal  attair-.  If  the  office  be  clothed  with  dignity 
and  real  authority;  if  the  mayor  shall  be  invested  with  the  veto 
power;  if  he  shall  have  the  sole  right  to  appoint  and  the  unrestricted 
power  to  suspend  or  remove  subordinate  officials  or  heads  of  depart- 
ment**, then  the  citizens  can  justly  demand  of  him  that  he  shall  be 
individually  responsible  for  the  proper  conduct  of  the  concerns  of 
the  municipality,  and,  if  grievances  exist,  they  will  know  to  whom  to 
apply  for  remedy  or  upon  whom  to  fix  the  biame." 

It  is  not  neressary  to  suppose  that  the  Legislature  had  the  present 
condition  of  affairs  in  mind  in  passimr  the  act,  though  it  is  to  be  pre- 
sumed that  they  considered  the  continarency  of  the  death  <»r  risijrna- 
tion  of  the  mayor  durinir  his  term.  What  they  probably  had  mainly 
in  view  was  the  contingency  which  was  to  be  expected,  namely, 
that  the  mayor  and  the  bo;irds  of  his  appointment  might  differ  in 
ttieir  views  of  what  was  necessary  for  the  proper  conduct  of  the  city 
government,  or  might  become  eniraged  in  a  quarrel  over  personal 
matter^;  and  so  the  purpose  of  the  Letrislature  i»einir  clearly  deduci- 
ble  Irosii  the  act  itst«lf,  the  (|U<'stion  remains  whi^ther  apt  Iany:uage 
was  used  to  express  tliat  intention,  and,  if  so,  whether  the  Constitu- 
tion gave  the  riglit  to  elfect  theolycct. 

Section  82  provides:  *4lemoval  of  officials  appointed  by  the  mayor. 
He  may,  by  a  written  order  giving  his  re.isons  therefor,  remove  from 
offi<'eany  head  of  a  department,  dii^'ctor  or  other  offl;'er  appointed 
by  him.  A  copy  of  said  order  shall  be  sent  to  the  board  of  aldermen 
at  its  next  meeting.  Unles-:  siicii  order  1);^  disapproved  l)y  the  board 
of  aldermen  within  ihirtv  days  said  order  siiull  stand." 

It  is  ronlended  lor  th(»  hoards  iliat  this  section  does  not  include 
them  up<ai  the  ground  of  the  rule  of  eonsiructio!i  that  '*a  .statute 
which  ennmenites  persons  or  thing-;  of  an  inferior  rank,  diunity  or 
importance  is  not  to  tie  extended  by  the  addition  of  ireneral  w«)rds  to 
persons  or  tilings  of  a  iiiglier  rank,  diirnity  or  importance  than  the 
hiijhest  enumiM'iited,  ir  there  ar.^  any  ot  a  lower  species  to  whi(fh  the 
words  can  apply."     (Black  on  Interpretation,  Ho.) 

While  this  rule  of  interpretation  is  most  generally  invoked 
to  prevent  the  afifWicatiosi  of  a  p  Mial  staiut»%  in  this  case  it  can 
have  no  application,  for  tnt*  memhers  of  the  bvuxrds  Mre  themselves, 
within  the  ni'-anioi;  of  the  sectioti,  hea  Is  of  dep.irtments.  Their 
duties  are  prescribed  by  the  charter  and  their  departments  are 
subdivided  int-)  other  <le;»artm«>nts— hs  the  police  and  fire — whose 
heads  are  appointed  by  the  boards;  yet  the  two  great  divisions^ 
though  not  called  'Mep.irtments,"are  none  the  less  so,  and  the  mem- 
bers of  the  boards  are  none  the  les-*  heads  of  them.  It  might  as  well 
be  said  that  the  mayor  is  not  the  head  of  the  executive  department 
of  the  city  government.    Moreover,  the  boards  are  the  only  heads  of 
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departments  to  which  the  Legislature  can  be  presumed  to  have  in- 
tended the  language  to  apply,  for  they  are  the  only  heads  of  depart- 
ments (unless  we  may  call  the  comptroller's  office  a  department) 
'^appointed  by  him." 

It  remains  to  be  considered  whether  the  removal  provided  for  by 
section  32  was  forbidden  by  section  KJO  of  the  Constitution.  That 
section,  after  providing  specifically  for  certain-named  officers  of 
municipalities,  and  thereby  creating  what  was  never  known  to  any 
former  Constitution,  namely,  constitutional  municipal  officers,  fixing 
their  terms  of  office  and  the  manner  of  their  selection  under  various 
conditions^  proceeds:  **The  General  Assembly  shall  prescribe  the 
qualifications  of  all  ofiicers  of  towns  and  cities,  the  manner  and 
causes  for  which  they  may  be  removed  from  office,  and  how  vacan- 
cies in  such  offices  may  be  filled." 

That  section  is  susceptible  of  two  interpretations:  One,  that  the 
concluding?  clause  referred  only  to  those  municipal  offices  which  were 
mentioned  in  the  Constitution— that  is,  to  the  constitutional  munici- 
pal offices — ^and  has  no  application  to  hiunicipal  ofiices  which  are  the 
mere  creatures  of  the  Legislature.  The  other  construction  is  that 
the  section  was  intended  to  be  permissive;  to  enlartre  the  power  of 
the  Legi-lature  as  to  offices  which  had  been  made  constitutional  by 
the  new  Constitution,  and  to  jfive  to  the  Legislature  a  power  which 
it  otherwise  would  not  have  had,  inasmuch  as  the  offices  had  l)een 
made  constitutional;  an<i  in  the  construction  of  the  constitutional 
provision  the  laneruage  should  be  interpreted  in  its  natural  sense  as 
it  was  understood  by  the  people  who  voted  for  it.  It  is  difficult  to 
suppose  that  the  average  voter,  in  considering  the  section  which 
gave  the  Legislature  power  to  provide  the  manner  in  and  causes  for 
which  officers  might  be  removed  from  their  offices,  understood  or 
intended  that  tho-<e  causes  were  limited  to  such  as  were  at  conmioa 
law  grounds  for  impeachment. 

In  theory  Constitutions  are  made  by  the  whole  people.  In  actual 
practice  they  are  submitted  to  them  for  ratiticiition,  and  the  words 
used  are  to  be  jiiven  their  common  meaning,  and  not  to  be  construed 
technically.  It  mu*t  be  rememberi'd  that  umler  the  forujer  Consti- 
tutions it  was  well  esial»lished  and  undisputed  that  the  Lei^ir-hitnre 
was  without  power  to i)rovidei|ualificati(>ns  for  constitutional  officers 
in  addition  to  the  qualificalions  provided  in  the  Constitution,  or  to 
proviiie  for  their  removal  for  any  cause  other  than  the  causes  reco<r- 
nized  by  the  common  law  at  the  time  of  the  adoption  of  the  C.>nsti- 
tution,  or  to  provide  any  manner  of  removing  a  coi)>tituti()nal  otticer 
except  upon  notice  j^nd  Hearing.    (Page  v.  Hardin,  8  H.  Mon.,  ()48.) 

On  the  other  hand,  [)rior  to  the  adoption  of  this  ('onstilution,  it 
was  equally  well  settled  that  as  to  ofiicers  which  were  not  constitu- 
tional but  wholly  statutory,  the  Letjishi  lure  had  full  power  to  provide 
their  qualifications  and  the  manner  of  their  removal,  whether  the 
removal  was  to  he  with  or  without  causes  or  with  or  without  notice 
and  hearim;.     (South  v.  Connnissioners,  80  Ky.,  1S().) 

Before  the  adoption  of  the  picj-cnt  Constitution  the  Legislature 
was  onmipotent  as  to  municipal  trovernment  and  nmnicipal  officers, 
and  when  the  new  Constitution  was  adopted,  which  crealed  certain 
constitutional  municipal  offices,  a  wise  provision  was  ins.-'rted  to  pre- 
vent those  new  constitutional  offices  becoming  subject  to  the  then  es- 
tablished rule  of  law;  and  the  language  t)f  this  provision  must  be 
construed  according  to  its  common  meaning. 

'*In  interpreting  clauses  we  must  presume  that  the  words  have 
been  employed  in  their  natural  and  ordinary  meaning.  As  Marshall, 
Chief  Justice,  says:  'The  framers  of  the  Constitution  and  the  people 
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who  adopt  it  must  be  understood  to  have  employed  words  in  their 
natural  sense,  and  to  have  intended  what  they  have  said.'  This  is 
but  saying:  that  no  forced  or  unnatural  construction  is  to  be  put  upon 
their  language;  and  it  seems  so  obvious  a  truism  that  one  expects  to 
see  it  universally  accepted  without  any  question;  but  the  attempt  is 
made  so  often  by  interested  subtlety  and  ingenious  refinement  to 
induce  the  courts  to  force  from  these  instruments  a  meaning  which 
their  framers  never  held,  that  it  frequently  becomes  necessary  to  re- 
declare  this  fundamental  maxim.  !Narro\v  and  technical  reasoning 
is  misplaced  when  it  is  brought  to  bear  upon  an  instrument  framed 
by  the  people  themselves  for  themselves,  and  designed  as  a  chart 
upon  which  every  man,  learned  and  unlearned,  may  be  able  to  trace 
the  leading  principles  of  government."  (Cooley's  Constitutional 
Limitations,  sixth  edition,  page  73.) 

In  my  judgment  the  constitutional  provision  is  a  wise  one,  and 
section  32  of  the  act  under  consideration  was  adopted  in  ac(f)rdance 
Mith  the  purpose  of  the  constitutional  provision,  which  was  intended 
to  be  permissive  and  not  restrictive  upon  the  power  of  the  Legisla- 
ture. 

In  passing  upon  its  validity  this  court  should  be  guided  by  the 
well-settled  rule  of  statutory  construction  which  is  thus  stated  by 
Judge  Cooley  in  his  work  on  Constitutional  Limitations:  **It  has 
been  said  by  eminent  jurists  that  when  courts  are  called  upon  to 
pronounce  the  invalidity  of  an  act  of  legislation,  passed  with  all  the 
forms  an<i  ceremonies  requisite  to  give  it  the  force  of  law,  they  will 
approach  the  question  with  great  caution,  examine  it  in  every  possi- 
ble aspect,  and  ponder  upon  it  as  long  as  deliberation  and  patient 
attention  can  throw  any  new  light  upon  the  subject,  and  never  de- 
clare a  statute  void  unless  the  nullity  and  invalidity  of  the  act  are 
placed,  in  their  judgment,  t)eyond  reasonable  doubt.  A  reasonable 
doubt  must  be  solved  in  favor  of  the  leglsJative  action,  and  the  act 
be  sustained. 

"The  question  whether  a  law  be  void  for  its  repugnancy  to  the 
Constitution  is  at  all  times  a  question  of  much  delicacy,  which  ought 
seldom,  if  ever,  to  be  decided  in  the  affirmative  in  a  doubtful  case. 
The  court,  when  impelled  by  duty  to  render  such  a  judgment,  would 
be  unworthy  of  its  station  could  it  be  unmindful  of  the  solenm  obli- 
gation which  that  station  imposes;  hut  it  is  not  on  slight  implication 
and  vague  conjecture  that  the  Legislature  is  to  be  pronounceci  to 
have  transcended  its  powers,  and  its  acts  to  be  considered  as  void. 
The  opposition  between  the  Constitution  and  the  law  should  be  such 
that  the  judge  feels  a  clear  and  strong  conviction  of  their  incompati- 
bility with  each  other. 

**Mr.  Justice  Washinerton  gives  a  reason  for  this  rule  which  has 
been  repeatedly  recognized  in  other  cases  which  we  have  cited.  After 
expressing  the  opinion  that  the  particular  question  there  presented, 
and  which  regarded  the  constitutionality  of  a  State  law  was  involved 
in  difficulty  and  doubt,  he  says:  *But  if  I  could  rest  my  opinion  in 
favor  of  the  constitutionality  of  the  law  on  which  the  question 
arises  on  no  other  ground  than  this  doubt  so  felt  and  acknowledged, 
that  alone  would,  in  my  estimation,  be  a  satisfactory  vindication  of 
it.  It  is  but  a  decent  respect  due  to  the  wisdom,  the  integrity  and 
the  patriotism  of  the  legislative  body  by  which  any  law  Is  passed,  to 
presume  in  favor  of  its  validity  until  its  violation  of  the  constitu- 
tion is  proved  beyond  all  reasonable  floubt.' "  (Cooley's  Constitu- 
tional Limitation,  sixth  edition,  page  216.) 
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QiBBS  V.  Board  of  Ald£rm£n  of  the  City  of  Louisville.. 

(Filed  June  16,  18960 

1.  Impeachment  of  city  office rs-^Jnristtiction  of  hoard  of  n/dennen — The  board 
of  Aldermen  of  the  city  of  LoniRville  hnci  jorisdiotion  of  a  proceed iD|(  to 
remove  a  member  of  the  board  of  park  commisaionerB  ia  the  mode  pointed 
out  ID  section  2781  of  the  Ken  tacky  Statutes. 

2.  Power  of  Le^tsfature  to  create  courts — The  Lep^islatare  had  power  to  oon-« 
fer  npon  the  board  of  aldermen  that  jurisdiction  by  virtue  of  sectioa  160  of 
the  CoDStitation  which  requires  it  to  provide  thn  manner  in  and  causes  for 
which  city  officers  may  be  removed;  and,  while  the  Lei^isiatnre  has  no  power 
to  create  coortSj  the  fact  that  the  statute  refers  to  the  board  of  aldermen  as 
a  ^^conrt"  does  not  render  the  statute  unconstitntional,  the  powers  of  the 
board  in  impeachment  proceeding's  not  being  strictly  judicial. 

3.  Kemovat  of  officer  /or  cause -^Vitk^r^  no  causes  of  removal  have  been  des- 
ignated by  the  statute  the  common*law  rule  supplies  the  defect,  and  the 
officer  may  be  removed  for  malfeasance  or  misfeasance,  or  for  any  cause 
that  uufiis  him  for  the  place. 

Hargis  &  Turner  and  F.  Hagan  for  appellant. 

H.  S.  Barker  and  Kohn  <&  Baird  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Chief  Justice  Pry  or. 

This  case  involves  a  question  of  juriddiction  only.  The  appellant, 
Giblis,  was  a  member  of  the  board  of  park  commissioners,  and,  for 
cause  alle(i:ed,  was  cited  to  appear  before  the  board  of  aldermen 
upon  a  prot'eeding  to  remove  him  from  office.  The  Jurisdiction  to 
remove  the  appellatit  is  found  in  section  2781  of  the  Kentucky  Stat- 
utes, and  is  m^a  follows:  ^^Executive  and  ministerial  officers,  unless 
otherwise  provided  in  this  act,  shall  be  removable  by  the  board  of 
aldermen  sitting  as  a  court,  under  oath  or  affirnnition,  upon  charges 
preferred  by  the  mayor  or  any  two  members  of  the  board  of  coun- 
cil men,  etc." 

It  is  claimed  that  the  manner  of  removing:  such  an  official  has 
been  otherwise  provided  for  under  section  2847  of  an  act  for  the  gov- 
ernment of  cities  of  the  tirst  class.  That  section  reads:  *'If  any 
memt)er  of  said  board  (park  comiuiasioners)  cease  to  t)e  a  bona  fide 
resident  or  housekeeper  of  the  city,  or  incur  any  of  the  dis<|ualifica- 
tions  mentioned  herein,  or  become  incapacitated  to  perform  ^ny  of 
the  duties  of  commissioner,  or  be  found  guilty  of  any  felony  or  high 
misdemeanor,  he  shall  immediately  cease  to  be  a  member  of  said 
board."  And  that,  by  the  jirovisions  of  this  section,  the  board  of 
aldermen  aie  in  edect  prohibited  from  removing  the  appellant  by 
impeachment,  and  that,  if  such  Jurisdiction  is  attempte<i  to  be  given, 
no  such  power  exists,  as  is  shown  by  the  change  made  in  the  present 
Constitution  on  this  subject.  The  Constitution  of  1849  provided: 
^The  judicial  power  of  this  Commonwealth  shall  be  vested,  both  as 
to  mutters  of  law  and  equity,  in  one  supreme  court  (to  be  styled 
Court  of  Appeals),  the  courts  established  by  this  Constitution,  and 
such  courts  inferior  to  the  supreme  court  as  the  General  Assembly 
may,  from  time  to  time,  establish."  The  present  Constitution  pro- 
vides: **The  Judicial  power  of  the  Commnnwealth,  both  as  to  mat- 
teni  of  law  and  equity,  shall  be  vested  in  the  senate,  when  sitting  as 
a  court  of  impeachment,  and  one  supreme  court  (to  be  styled  the 
Court  of  Appeals),  and  the  courts  established  by  this  Constitution." 
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So  it  is  contended  that  the  new  or  present  Constitution  created  all 
the  Hiurts  necessary  for  the  purposes  of  State  government  and 
withheld  from  the  Legislature  the  power  to  create  courts,  as  was 
authorized  l\y  the  ConHiituiioii  of  1849.  Section  KiO  of  the  present 
Constitution  left  with  the  Leo^islature  the  ri^ht  of  determininjj:  the 
manner  in  and  the  cause  for  which  city  officialH  may  be  removed;  and, 
while  the  bonrd  of  aldermen  may  he  termed,  in  one  sense,  a  court, 
it  is  an  organized  municipal  body,  with  the  power  to  remove  city  offi- 
cials, and  is  not  «  court  ot  impeachment,  nor  was  it  ever  contemplated 
by  the  framers  of  the  Constitution  that  city  officers  could  be  removeil 
by  impenchmeiit  proceedini^  before  the  State  senate.  An^el  & 
Ames  on  (yoiporations,  section  110,  say:  **That  the  power  of  amotion 
is  incident  to  t^very  corporation."  Mr.  Dillon,  in  his  work  on  Mu- 
nicipal Corporations,  says:  *'The  power  to  remove  a  corporate  officer 
from  his  ottice,  for  reasonable  and  just  cause,  is  one  of  the  common- 
law  incidents  to  every  corporation."  And  the  Iramers  of  the  Con- 
stitution,^ recognizinj;  the  common  law  rule  on  the  subject,  by  an 
express  constitutional  provision,  Kave  the  power  to  the  Lej>:islature 
to  provide  the  manner  and  the  causes  for  which  officials  of  municipal 
governments  may  be  removed.  This  power  to  remove  is  not  strictly 
judicial,  and  was  not  so  regarded  at  comnion  law;  and  the  fact  that 
the  board  of  aldermen  is  called  a  court  does  not  make  the  entire  act 
unconstitutional. 

We  have  recently  held,  in  the  case  of  Todd,  mayor  v.  The  Boards 
of  Public  Works  and  Safety  (ante  329),  that  where  no  causes  of  re- 
moval have  t)eeD  designated,  the  commim-law  rule  supplies  the 
defect,  and  if  the  causes  are  assii^ned  as  to  the  removal  of  a  park 
commissioner,  there  is  no  other  mode  of  proceeding  pointed  out 
than  the  section  of  the  statute  giving  to  the  board  of  aldermen  the 
power  to  determine  such  questions.  This  is  the  only  tribunal  pro- 
vided by  the  charter,  and  that  the  board  has  the  jurisdiction  to 
remove  the  official  for  misfeasance  or  malfeasance  in  office  as  well 
as  for  causes  that  unflt  him  for  the  place  is,  we  think,  unquestioned. 
(Hinkle  v.  City  of  Louisville.) 

This  (rase  has  been  heretofore  in  this  court  cm  questions  bearing  on 
the  issue  now  presented.  The  case  will  be  found  reported  in  96  Ky.« 
407.  And  the  court  held  the  party  could  not  be  indicted  and  pun- 
ished Ibr  peijury  because  the  committee,  as  constituted,  making  the 
investigatiou  was  not  authorised  to  administer  an  oath;  but  this 
did  not  affi^*t  the  Jurisdiction  of  the  board  to  try  the  apiiellaut  for 
the  offences  charged. 

We  have  nothing  to  do  in  the  case  before  us  as  to  the  guilt  or  inno* 
cenoe  of  the  appellant.  As  before  stated,  the  only  quei»tlon  is  as  to 
the  Jurisdiction  of  the  hoard  of  aldermen  to  try  the  appellant. 

It  is  not  necessary  to  determine  whether  there  should  be  a  convic- 
tion by  a  court  of  competent  Jurisdiction,  under  an  indictment  for 
bribery  or  perjury,  which  of  itself  would  render  the  office  vacant* 
before  the  board  could  act.  Other  charges  are  made  of  an  indefinite 
character  that  may  affect  the  discharge  of  his  duties  as  an  official,  or^ 
if  not,  render  him  unfit  for  the  |iJace.  But,  as  before  stated,.we  are 
not  investigating  such  qu^-stions.  but  only  the  one  of  Jurisdiction. 

The  judgment  is,  therefore,  affirmed. 


.f 


NEALES    ADM  R    V.    NEALE,    &C.  343 

NEALJfi'S  ADM'R  V,  Neale,  Ac. 
(Filed  June  16,  1896— iVbi!  to  be  reported.) 

1.  Assignwent  of  note — Burden  of  proof — In  a  Rait  by  nn  HdminiAtrator  upon 
a  note  executed  to  hip  intestatef  iti  which  n  third  person  H>*$«erted  clniin  to 
the  note  under  an  a^Ri^nment  trom  a  kcmi  of  the  payei',  who  claitned  tlie 
rif^ht  to  assign  it  by  virtue  of  a  written  nK^ti^nmi^nt  of  the  note  pnrportinif 
to  hare  been  execated  to  him  by  his  mother,  the  plaintiff  havini;  by  hirt  re- 
ply denied  that  the  pretended  assignment  of  the  note  by  his  intestate  was 
her  r.ct  or  deed,  the  burden  was  upon  the  claimant  of  the  note  to  establish 
the  validity  of  ihat  ai>sii;nment. 

2.  Evidence  as  to  tmnsadion  with  deceaseti — The  mere  fact  that  one  has  di- 
vested himaelf  of  ail  interest  in  a  claim  ay[ainst  tlie  estate  of  a  deceased 
person  does  not  render  him  a  competent  witness  a^^ainsfc  the  estate  with 
Te(;ard  to  the  transaction  hsd  by  >um  with  the  decedent,  oat  of  which  the 
claim  arose;  and  this  is  trof,  whether  he  divested  himself  of  his  interest 
before  or  after  the  denth  of  the  decedent.  Therefore,  even  though  the  assignor 
of  the  claimant  in  this  case  had  no  interest  in  the  controversy,  he  was  not  a 
competent  witness  to  establish  the  validity  of  the  assignment  to  him. 

3.  Same — Bat  the  assignor  of  the  claimant  was  directly  interested  in  the 
issue  for  the  reason  that  he  is  liable  to  his  assignee  if  he  had  no  title  to  the 
note,  and,  therefore,  for  that  reason  he  was  not  a  competent  witness  as  to 
the  transaction  by  which  he  claimed  to  be  the  owner  of  the  note,  even 
though  it  be  necessary  that  the  witness  should  be  interested  in  the  issue  in 
order  to  render  him  incompetent  to  testify  against  the  estate  of  the  dece- 
dent. 

£.  W.  Hines  and  Wilkins  <&  Bradburn  for  appellant. 
Lewis  McQuowD  for  appellees. 
Appeal  from  Allen  Circuit  Court. 
Opinion  of  the  court  by  Judc:e  Landes. 

The  material  a  uestions  in  this  case  are,  first,  were  the  allegations 
of  the  reply,  which  were  designed  to  put  in  issue  the  validity  of  the 
assignment  of  the  note  sued  on  by  the  appellant's  intestate  to  T.  S. 
Neale,  Hufllcient  to  put  on  the  apuellee,  Thomas  Ralston,  the  burden 
of  proving  it;  and,  second,  was  T.  S.  Neale  a  competent  witness  to 
pn>ve  the  validity  of  the  assignment  of  said  note  to  him  by  the  in- 
testate? 

The  note  in  question  was  executed  by  the  apfjellee,  E.  P.  Neale,  to 
the  intestate,  Mary  W.  Neale,  on  the  11th  day  of  April.  1882,  for  the 
sum  of  $1,050,  due  one  day  aAer  date,  and  in  some  way  passed  into 
the  possession  of  T.  H.  Neale,  the  son  of  the  intestate,  who,  on  the 
2d  day  of  February,  1884,  borrowed  from  the  appellee,  Thomas 
Ralston,  $1,150,  and  executed  his  note  therefor,  and  delivered  the 
note  sued  on  to  Ralston  as  collateral  security  for  the  sum  he  had 
borrowed  from  him. 

By  an  endorsement  on  the  back  of  the  note  it  appears  to  have 
been  transferred  to  him  by  the  intestate  on  the  81st  day  of  January, 
1884.  On  the  2d  day  of  August,  1898,  and  previous  to  the  death  of 
the  intestate,  he  assigned  the  note  absolutely  to  the  appellee,  Thomas 
Boston. 

After  the  death  of  Mrs.  Neale,  which  occurred  in  September,  1893, 
the  appellant  qualified  as  her  administrator,  and  brought  this  suit 
against  E.  f'.  Neale,  the  maker  of  the  note,  and  appellee  Ralston, 
claiming  that  the  note  belonged  to  the  estate  of  the  intestate,  and 
calling  upon  appellee  Ralston  to  assert  any  claim  he  might  have 


344  nbale's  adm^r  v.  neale.  &c. 

to  the.  note.  Balston  filed  his  answer,  settinic  op  the  note  and  the 
assignment  of  it  to  T.  S.  Neale  by  the  intestate,  and  by  T.  S.  Neale 
to  him,  as  has  been  stated,  and  making  his  answer  a  cross  petition 
against  E.  P.  Nenle,  the  maker  of  the  note;  asked  Judgment  on  the 
note  in  his  favor  against  him. 

The  appellant  filed  a  reply,  containing  the  following  allegations, 
for  the  purpose  of  putting  in  issue  the  validity  of  the  assignment  of 
the  note  by  the  intestate  to  T.  S.  Neale,  viz:  **He  says  that  he  is  in- 
formed, believes  and  so  charges  that  Mary  W.  Nenle  did  not  by 
hersf^ll  make  or  write  said  pretended  writing  of  transfer  and  aasign- 
ment,  nor  authorized  anyrme  else  to  make  the  same,  and  he,  there- 
fore, denies  that  said  alleged  pretended  assignment  or  transfer  is  the 
act  or  deed  of  said  Mary  W.  Neale.  He  says  that  he  has  no  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to  whether,  on  the 
2d  day  of  February,  1884,  or  at  any  other  time,  the  said  T.  S.  Neale 
borrowed  from  the  defendant  $1,150,  or  any  other  sum,  or  executed> 
to  the  defendant  his  note  for  said  sum  or  any  other  sum,  or  that,  in 
order  to  secure  the  paymt-nt  of  said  sum  or  any  other  sura,  or  for  any^ 
other  purpose  delivered  or  assigned  to  defendant,  as  collateral  secur- 
ity or  otherwise,  said  note  which  defendant,  E.  P.  Neale,  had  exe- 
cuted to  Mary  W.  Neale,  or  which  she  had  assigned  to  T.  S.  Neale,. 
as  alleged,  or  at  all.  He  again  denies  that  she  ever  assigned  or 
transferred  said  note  to  T.  S.  Neale.  *  *  He  alleges  that  said 
T.  S.  Neale  had  no  right  or  authority  from  the  true  owner  of  said 
note,  this  plaintiff's  intestate,  Mary  \V,  Neale,  to  deposit  said  note 
as  collateral  security,  or  to  transfer  or  «s.sign  it  to  said  Ralston  for 
any  purpose;  or  that  said  T.  8.  Neale  did  not  own  said  note,  or  any 
part  of  it,  nor  had  he  any  right  to  collect  any  part  of  it,  nor  to  de- 
posit it  with  defendant  Ralston,  for  any  purpose;  nor  to  transfer  or 
assign  to  said  Ralston  said  note,  or  any  part  of  it^  and  the  said  Rals- 
ton, by  said  alleged  tran>fer  or  assignment,  acquired  no  title  to  said 
note  or  interest  in  its  proceeds,  or  any  part  of  it."  The  reply  was 
sworn  to  by  the  appellant,  the  affidavit  stating  that  **the  statements 
in  the  foregoing  reply  are  true." 

1st.  We  can  not  see  that  the  iasue  as  to  the  validity  of  the  alleged 
assignment  of  the  note  to  T.  S.  Neale  could  have  been  presented 
more  definitely  or  directly  than  it  was  presented  in  the  allegations 
we  have  quoted  from  the  reply.  It  is  conceded  that  the  transler  was 
written  by  T.  S.  Neale,  and  it  is  ex pres-»ly  denied  that  Mrs.  Neale 
transferred  it  to  him.  Certainly,  if  it  was  done  by  him  without  au- 
thority, the  transfer  was  not  the  act  and  deed  of  Mary  W,  Neale, 
the  payee  of  the  note.  The  facts  vvith  reference  to  the  alleged  trans- 
fer were  not  presumably  within  the  knowledge  of  the  appellant,  and 
the  form  or  manner  of  making  the  statements  to  put  the  matter  in 
issue  is  all  that  could  have  been  required  of  him  in  his  attitude  or 
relation  to  the  parties  to  the  alleged  transaction,  and  was  sufficient 
to  throw  the  burden  on  appellee  Ralston,  who  ciairned  under  the 
alleged  transfers  of  the  note,  to  establish  its  genuineness  or  valid- 
ity. 

2d.  In  order  to  establish  the  Ingal  validity  of  the  transfer  the  dep- 
osition of  T.  S.  Neale  was  taken,  to  which  exception  w-as  filed  by 
the  appellant,  which  was  overruled  by  the  court,  and  his  testiniony 
on  that  point  was  permitted  to  be  read  to  the  jury. 

Section  606,  clause  2  of  the  Civil  Onle  contains  the  following  pro- 
vision: ♦  *  *  **No  person  shall  testify  for  himself  concerning  any 
verbal  statement  of,  or  any  transaction  with,  or  any  act  done  or 
omitted  to  be  done  by  *  *  *  one  who  is  *  *  *  dead  when  the 
testimonj/  is  offered  to  be  given,  except,  etc." 
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Clause  9  of  the  same  section  is  as  follows:  "The  assi{2:nment  of  a 
claim  by  a  person  who  is  incompetent  to  testify  for  himself  shall  not 
make  him  competent  to  testify  for  another." 

These  provisions  have  repeatedly  been  construed  by  this  court,  and 
the  settled  construction  is  that  they  were  desi^^ned  and  their  effect  is 
to  render  incoiu|»etent  the  testimony  of  one  concerjiint?  his  transac- 
tions with  another  whi<*h  become  the  subject  of  litigation,  after  the 
death  of  one  of  the  parties  to  the  transaction,  between  the  represen- 
tatives of  the  deceased  party  and  another,  rejjardless  of  whether  or 
not  the  surviving  party  to  thetransaction,  whose  testimony  is  offered, 
is  a  party  to  the  litigation  or  is  interested  therein.  (Hardin's  adm'r 
V.  Taylor,  78  Ky.,  698;  Harpending's  ex'or  v.  Daniel,  80  lb.,  449; 
Hopkins'  adm'r  v.  Faeber,  trustee,  86  lb,,  223;  Hurry  v.  Kline,  98 
Ib,y  4358;  Hobbs'  ex'or  v.  Russell's  ex'or,  79  76.,  61;  Alexander's 
ex'ors  v.  Alford,  <&c ,  89  76.,  105.) 

In  the  case  last  referred  to  it  was  held  that  the  mere  fact  that  one 
has  divested  himself  of  all  interest  in  a  claim  against  the  estate  of  a 
deceased  person  does  not  render  him  a  competent  witness  against 
the  estate  with  regard  to  the  transaction  had  by  him  with  the  deced* 
ent,  out  of  which  the  claim  arose. 

After  quoting  the  two  clauses  of  section  606  of  the  Civil  Code, 
which  we  have  quoted,  the  following  language  was  used  by  the 
«ourt:  **The  interest  of  the  witness  may  be  in  equipoise,  or  he  may 
be  tf'stifying  against  his  interest,  still  his  testimony  affects  the  rights 
of  those  who  are  not  present  to  speak  with  reference  to  the  transac- 
tion; and  in  rendering  all  competent  to  testify  this  was  made  an  ex- 
•cepiion,  and  for  the  purpose  of  denying  to  one  the  right  to  testify 
for  himself  when  the  person  with  whom  he  had  the  transaction  caik* 
not  be  heard  to  speak.  Interest  does  not  now  exclude  one  from  tes- 
tifying; but  when  testifying  for  himself,  or  when  he  has  assigned  the 
claim,  and  would  have  been  incompetent  if  he  had  not  assigned  it,  he 
can  not  testify  against  one  who  is  dead  with  reference  to  the  trans* 
action,  although  he  Wjoy  Imve  diverted  himself  of  all  interest?'^ 

The  court  proceeded  to  say  that  the  very  object  of  the  exception/ 
was  to  protect  the  estates  and  interests  of  those  who  can  not  speak,and 
that  the  fact  that  the  party  who  made  the  contract  which  might  be- 
the  subject  of  such  litigation  was  no  longer  |interested  in  the  subject- 
matter  furnished  no  reason  for  disregarding  the  exception,  and 
added  that  "the  interest  of  the  witness  in  such  a  case  is  not  the 
subject  of  the  inquiry;  but  the  question  is,  does  the  statement  made 
affect  the  rights  of  the  party  who  is  dead?  If  so,  he  is  incompetent, 
the  whole  object  of  the  statute  being  to  place  the  dead  and  the  liv- 
ing upon  terms  of  perfect  equality  in  this  particular — the  one  not 
being  able  to  testify,  the  other  shall  not."  We  approve  and  adhere 
to  the  doctrine  announced  in  these  cases  on  this  question. 

But  counsel  for  the  appellees  insists  that  the  note  having  beea 
assigned  by  T.  S.  Neale  to  Ralston  during  the  life  of  Mrs.  Neale,  the 
payee  of  the  note,  and  at  a  time  when  T.  S.  Neale  would  have  been 
a  competent  witness  to  testify  concerning  it,  he  could  not  be  dis^ 
qaalified  by  assigning  the  note,  and  so  render  himself  incompetent 
after  the  death  of  Mrs.  Neale  because,  as  they  contend,  clause  9  of 
the  section  refers  only  to  "a  j)er8on  who  is  incompetent,"  under 
clause  2,  to  testify  concerning  the  transaction  at  I  he  time  it  occurs. 
This  position  of  counsel  is  not  tenable  for  the  obvious  reason  that 
the  condition  of  a  disqualification  of  a  person  to  testify  before  assign- 
ing  away  his  interest  in  the  subject-matter,  imposed  by  clause  2,  is  the 
fact  of  the  party  with  whom  the  transaction  was  made  being  ^'dead 
at  the  time  the  testimony  is  offered  to  be  given,^^  and  this  condition 
vol.  I« — 23 
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necessarily  operates  after  as  well  as  before  the  assignment  of  the 
interest  of  the  witness  in  the  subject-matter  of  such  a  transaction, 
for  without  it  the  manifest  object  of  the  provision  in  clause  9  couid 
easily  be  defeated. 

We  can  not  approve  a  construction  of  the  statute,  designed  to  re- 
move restrictions  upon  the  competency  of  parties  to  litigation  to 
testify  and  at  the  same  time  place  them  upon  an  exact  equality,  that 
would  operate  to  defeat  the  object  and  purpose  of  its  enactment. 
•  Thus  far  we  have  consiflered  the  question  fronj  the  point  of  view 
that  T.  S.  Neale  had  iit>  interest  in  the  issue  as  to  the  validity  of  the 
assignment  to  iiiin  of  the  note  sued  on;  hut  if  the  assignment  was 
not  valid,  and  did  not  give  him  title  to  the  note,  it  follows  that  he 
had  no  right  to  assign  it  to  the  appellee,  Thomas  Ralston,  and  his 
assignment  of  it  to  Ralston  did  not  Kive  the  latter  title  to  it  as  aiiainst 
Mrs.  Neale  or  her  personal  represt*ntative.  Consequently  T.  S.  Neale 
was  directly  interested  in  the  is^ue,  and  in  effect  testified  **f()r  him- 
self," lor  it' was  manifestly  to  his  interest  to  establish  the  validity  of 
the  assignment  to  him,  and  thus  avoid  liability  to  Ralston,  which 
would  attach  to  him  if  he  had  no  title  to  the  note;  so  that,  in  either 
view  of  the  question,  T.  S.  Neale  was  hot  a  competent  witness  to 
the  transaction  by  which  it  is  claimed  he  became  the  owner  of  the 
note,  and  the  court  below  erred  in  permitting  his  testimony  as  to 
that  transaction  to  be  read  to  the  jury. 

Other  exceptions  were  taken,  which  are  mentioned  in  the  grounds 
for  a  new  trial,  but  are  not  discussed  in  the  briefs  of  counsel.  We 
shall  not  pass  upon  them  because  it  does  not  seem  necessary  to  do  so, 
and  counsel  seem  to  have  abandoned  them. 

But  for  the  reasons  given  the  judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  set  aside  the  verdict  and  award  the  ap- 
pellant a  new  trial  and  for  proceedings  consistent  with  this  opinion. 


Bernard  Leas  Mfg.  Co.  v.  Waller. 
(Filed  June  17.  1896— iN'b^  to  be  reported.) 

S{!/^s  of  personal  property — Breach  of  warranty — Offer  to  return^-\u  this  action 
to  recuvtir  the  parchRse  price  of  macbiuery  sold  by  plaintiff  to  defeodRDt,  in 
whiob  tbe  defendHtit  by  bit*  aDRwer  plended  r  breach  of  warranty  and  sought 
to  recover  by  way  of  coDDterdaim  the  damnjie  resulting  therefrom,  the  ooart 
erred  in  permitting  the  defendant  to  file  an  amended  anBwer  offeriuj;  to  re- 
turn the  machinery,  as  this  plea  came  too  late.  While  the  defendant  might 
have  escaped  liability  for  the  price  if  he  had  offered  to  return  the  ma- 
chinery within  a  reasonable  time  after  discovering^  the  breach  of  war- 
ranty or  worthlessness  of  the  machine,  yet,  having  failed  to  do  that,  he 
must  pay  for  the  machine  and  be  allowed  nuch  damages  as  he  has  sustained 
by  reason  of  the  breach  of  warranty. 

S.  B.  A  R.  D.  Vance  for  appellant. 

Allen  &  Hughes  for  appellee. 

Appeal  from  Union  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

This  action  was  instituted  by  the  appellant  to  recover  of  appellee 
an  alleged  balance  of  $516.06,  due  for  elevator  machinery  for  his 
warehouse. 
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The  substance  of  the  defense  is  that  the  machinery  was  worthless, 
and  would  not  at  all  answer  the  purpose,  and  that  appellant  had  war- 
ranted the  same  and  had  undertaken  to  erect  name,  and  have  it  in 
full  and  perfect  operation  by  a  certain  time;  and  that  appellant  had 
also  faileii  to  comply  with  that  part  of  the  contract.  Appellee  also 
set  out  specifically  various  items  of  damage,  and  asked  $1,275  dam- 
ages. 

Appellant  denied  all  the  material  averments  of  appellee  as  to 
damages,  warranty,  etc.,  as  well  as  pleciding  that  the  failure  of  the 
machine  to  answer  the  purpose  was  the  fault  of  appellee. 

A  trial  resulted  in  a  verdict  and  judgment  in  favor  of  appellee  for 
the  sums  of  $2G2.uO  and  $62o,  making  a  total  of  $887.50,  and  to  this 
verdict  the  jury  added  the  following:  ''The  above  verdict  is  upon 
the  basis  that  the  defendant  keeps  the  scales,  and  the  plaintift*  to 
take  the  other  machinery  out  of  the  liou^e." 

Judgment  was  suspended  upon  the  verdict,  and  on  the  next  day 
it  appears  that  the  defendant  appeared  and  consenied  upon  the  pay- 
ment of  the  amount  of  the  verdict,  that  the  plaintiff  might  remove 
the  machinery,  except  the  Fairbanks  wagon  scales.  Thereupon 
judgment  was  entered  in  favor  of  appellee  for  $887.60,  with  interest 
and  cost,  and  upon  payment  thereof  plaintitf  was  authorized  to  re- 
move said  machinery. 

Appellant  moved  for  a  new  trial,  relying  upon  several  grounds, 
which  motion  was  overruled  by  the  court,  and  appellant  has  ap- 
pealed. 

It  seems  to  us  that  the  court  erred  in  permitting  appellee  to  file 
the  amended  answer,  averring  his  willingness  for  appellants  to  re- 
move the  machinery.  That  plea  came  too  late.  He  might  have, 
within  a  reasonable  time  after  discovering  the  breach  of  warranty 
or  worthlessness  of  the  machine,  have  offered  to  return  the  ma- 
chine, and  if  his  cause  of  action  was  well  founded  he  would  have 
been  relieved  from  any  liabiliry  for  the  price  or  value  of  the  same, 
and  might  have  had  such  other  relief  as  he  showed  himself  en- 
titled to;  but,  not  having  done  so,  the  verdict  and  judgment  ought 
not  to  have  been  rendered  or  allowed  to  stand. 

The  appellee  should  account  for  the  value,  if  any,  of  the  machin- 
ery left  in  the  warehouse,  at  the  time  and  place  when  it  was  ceased 
to  be  used,  including  the  Fairbanks  scales,  and  be  allowed  the 
amounts  paid  by  him  to  appellant,  and  also  be  allowed  such  dam- 
ages, if  any,  as  he  has  sustained  by  reason  of  the  breach  of  warranty 
and  failure  of  appellant  to  comply  with  the  contract,  if  such  breach 
or  failure  be  shown. 

For  the  reasons  indicated  the  judgment  of  the  court  below  is  re- 
versed and  cause  remanded  for  a  new  trial  upon  principles  consistent 
with  this  opinion. 


jNewport  News  <fe  Mississippi  Valley  Co.  v.  Stuart's  adm'r. 

Same  v.  Stuart. 
Same  v.  Stuart,  by,  &c. 
Same  v.  Wyatt,  by,  &c. 
(Filed  June  17,  1896.) 

1,  Railroads — Duty  to  have  flagman  at  dangerous  crossing — Where  a  railroad 
crossing  near  a  populoos  town  was  nuusaallj  dangerous  by  reason  of  the 
obstractiOD  of  the  view  by  a  deep  cot,  it  was  not  improper  to  require  the 
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compaDy  to  have  a  flagman  at  the  point  to  warn  travelers  of  the  approacb» 
of  trains  or  to  adopt  and  u^e  nome  other  reasonably  aafe  mode  of  warning^ 
travelera.  And  in  this  action  Hf^ainRt  the  railroad  company  to  recover  dam- 
ages for  injuries  resulting  from  a  collision  at  the  crossin^^  it  was  not  error 
to  iustroct  the  jury  that  if  they  believed  by  reason  of  the  conditions  named 
the  crossinfj^  was  exceptionally  or  nnnsually  dan^eroas  it  was  the  duty  of 
defendant  to  keep  a  flagman  there  ^'or  to  adopt  and  une  some  other  reason- 
ably safe  and  effectnal  mode  of  warning  travelers  of  the  approach  of  trains/* 
This  instruction  did  not  make  it  incumbent  upon  the  company  to  adopt 
some  mode  that  would  make  it  impossible  for  a  person  to  be  injured,  but 
merely  required  that  the  means  should  be  reasonably  effective. 

2.  Satne — Jnitniction — An  instruction  as  to  cAutributory  negligence  which 
submitted  to  the  jury  the  question  as  to  the  intelligence   of   the    plaintiff*^ 
intestate,  a  boy  thirteeti  years  old,  was  not  prejudicial  to  defendant,  as  there 
was  in  fact  no  question  in  the  evidence  on  this   point,  as  all  the  plaintiff's, 
evidence  showed  that  the  boy  was  remarkably  bright  and  intelligent. 

Smith,  Bobbins  A  Thomas  and  P.  H.  Darby  for  appellant. 
R..O.  Hester,  H.  J.  Moorman  and  W.  H.  Hester  for  appellees. 
Appeal  from  Graves  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

The  appellees,  in  separate  suits  in  the  Graves  Court  of  Common 
Pleas,  recovered  jud^rments  against  the  appellant,  and  appellant's- 
motions  for  new  trials  having  been  overruled  it  prosecuted  appeal* 
to  the  Superior  Court  of  Kentucky,  which  court  afTVrmed  the  judi;- 
ments,  and  the  appellant  obtained  appeals  to  this  court,  which  ap- 
peals, upon  request  of  parties,  are  heard  t<»gether. 

It  appears  that  W.  H.  Stuart,  Charles  Stuart,  Zephyr  Wyatt  and 
Robert  Stuart  attempted  to  cross  the  Railroad  tracic  in  a  wag<»n,  and 
a  collision  occurred  between  the  wagon  and  a  locomotive,  resulting 
in  the  instant  death  of  Robert  Stuart  and  the  injury  of  the  others. 
Four  actions  were  brought  against  the  railroad  company,  in  which 
it  was  charged  that  the  collision  was  the  result  of  the  appellant's 
negligence.  One  of  the  actions  was  by  the  personal  representative 
of  Robert  Stuart,  and  one  by  each  of  the  other  persons  injured. 

The  defense  in  each  case  was  a  denial  of  negligence,  and  a  plea  of 
contributory  negligence  on  the  part  of  the  injured  parties.  The 
pleadings,  the  evidence  and  the  rulings  of  the  court  in  each  case 
were  substantially  the  same,  and  will  be  disposed  of  in  one  opinion. 

The  highway  crossed  the  railroad  a  short  distance  north  of  the 
corporate  line  of  Mayfleld,  Ky.,  and  about  fifteen  or  twenty  feet 
^outh  of  a  deep  cut.  The  north  end  is  about  two  hundred  and  eighty 
yards  from  the  crossing.  The  whistling  post  is  about  two  hundred 
apd  sixty-five  yards  from  the  north  end  of  the  cut.  The  railroad 
track  is  considerably  elevated  above  the  highway,  and  in  crossing 
the  grade  is  steep. 

On  account  of  the  conformation  of  the  surrounding  country  trav- 
elers upon  the  highway  approaching  this  crossing  from  the  city  of 
Mayfield  can  not  see  a  train  coming  from  the  north  until  they  get 
within  twelve  or  fifteen  feet  of  the  track,  but  the  engineer  or  fireman 
on  the  locomotive  can  see  the  horses  to  a  wagon  from  any  point  in 
the  cut,  and  a  little  distance  north  of  it,  when  the  horses  get  within 
twelve  or  fifteen  feet  of  the  track.  When  the  wind  is  from  the 
south,  as  it  seems  to  have  been  on  the  evening  of  the  injury,  it  sweeps- 
through  the  cut  and  obstructs  any  sound  coming  from  the  north. 
The  highway  is  the  only  road  leading  from  the  north  to  Mayfield,. 
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--and  is  a  thorouj^hfare  continuously  used  by  people  goin^  to  and  re- 
turning from  ^layfield. 

W.  H.  Stuatt,  the  father  of  Robert  and  Charles,  was  blind;  Robert 
was  thirteen  years  old,  Charles  was  younger,  and  Zephyr  Wyatt  was 
fourteen  years  old.  The  train  that  collided  with  the  wairon  was  due 
at  May  field  at  seven  minutes  past  6  p.  m. 

The  evidence  tends  to  show  that  the  parties  injured  left  Mayfield 
about  half-past  (J,  being  past  the  time  the  Irain  whs  due  at  Mayfield. 
The  testimony  conduces  to  show  that  the  parties  in  the  wairon 
thought  the  train  had  passed,  and  as  they  drove  along  their  attention 
was  directtr-d  to  a  freight  train  near  the  depot  and  south  of  the  cross- 
ing, which  train  was  moving  to  and  fro.  The  old  man  cautioned 
the  children  to  look  and  listen;  he  listened.  At  a  point  shortly  be- 
fore reaching  the  crossing  they  stopped,  thinking  that  the  freight 
train  was  about  to  run  up  to  or  beyond  the  crossing.  Seeing  that  it 
moved  back,  they  drove  on,  so  as  to  cross  before  it  returned  towards 
the  crossing.  They  did  not  see  nor  did  they  hear  the  whistle  or  other 
sound  of  the  train  which  was  approaching  from  the  north.  Just  as  they 
got  on  the  track,  and  when  it  was  too  late  to  turn  back,  they  saw  the 
train  almost  upon  them;  the  driver  whipped  up  the  team,  and  as 
the  rear  end  of  the  wagon  was  about  to  leave  the  track  it  was  struck 
by  the  engine. 

Witnesses,  who  were  just  north  of  the  cut  nnd  saw  the  train  as  it 
passed,  testify  that  no  whistle  was  blown  at  the  whistling  post,  and 
that  none  was  blown  until  it  was  about  to  enter  the  cut,  and  then 
only  two  short  bla.'^ts  were  made  in  quick  succession.  (This  evidence 
is  contradicted  by  other  evidence.)  The  train  was  one  of  the  fastest 
on  the  road,  its  schedule  time  being  about  twenty-eight  miles  per 
hour;  it  was  behind  time,  and  there  is  evidence  tending  to  show  that 
it  was  running  very  fast. 

Plaintiffs'  evidence  also  tends  to  show  that  if  the  engineer  and 
fireman  had  heen  on  the  lookout  they  could  have  seen  the  team  in 
time  to  have  stopped  the  train  or  so  checked  its  speed  as  to  have 
avoided  the  collision. 

The  evidence  for  the  defendant  showed  that  the  usual  sound  of  the 
whistle  was  made  at  the  whistling  post,  and  that  the  whistle  Was 
sounded  about  the  time  the  engine  entered  the  cut,  and  there  is  also 
evidence  of  several  persons  hearing  the  train  coming,  and,  seeing  the 
danger  the  parties  were  in,  shouted  to  them,  eiuleavoring  to  warn 
them. 

The  engineer  and  fireman  swear  that  they  did  not  seethe  team 
•until  the  engine  was  within  forty  or  fifty  feet  of  the  wagon,  and  that 
it  was  impossible  to  stop  the  train  in  time  to  avoid  the  collision. 

Several  grounds  for  a  new  trial  are  relied  on,  some  of  which  need 
not  he  noticed. 

The  evidence  entitled  the  plaintiff  to  go  to  the  jury,  hence  the 
pKeremptory  instruction  was  properly  refused.  The  second  instruc- 
tion is  upon  the  question  of  contributory  neglierence,  and  is  in  the 
usual  form,  with  the  exception  that  it  submitted  to  the  jury  the 
question  as  to  the  intelligence  of  Robert  Stuart,  the  boy  who  was 
killed.  There  was  in  fact  no  questitm  in  the  evidence  on  this  point, 
as  all  the  plaintiff's'  evidence  showed  that  he  was  a  remarkably 
bright  and  intelligent  boy,  and  had  driven  on  the  road,  hauling 
wood,  etc.,  often,  and,  therefore,  the  jury  could  not  have  been  misled 
or  the  defendant  prejudiced  by  this  portion  of  the  instruction. 

The  third  instruction  is  very  seriously  and  earnestly  objected  to, 
which  is  in  the  following  languajse:  **The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  that,  by  reason  of  the  prox- 


f^      . ». 


350  TOBIN    V.    SOUTHS    ADM  X,    &C. 

imity  of  the  crossing  to  the  city  of  Mayfield  iand  the  number  of 
the  traveiintr  public  crossing  there,  or  by  reason  of  any  obstruction 
of  view  of  the  railroad  or  of  the  hearing  of  the  approach  of  trains, 
said  crossing:  was  exceptionally  or  unusually  dangerous,  then  it  was 
the  duty  of  the  defendant  to  use  ordinary  care  to  discover  such  dan- 
ger, and,  if  necessary  to  avoid  injury  to  travelers,  to  keep  a  flagiriarv 
there  to  warn  travelers  of  approaching  trains,  ()r  to  adopt  and  use 
some  other  reasonably  safe  and  ett'ectual  mode  of  warning  travelers 
of  the  approach  of  its  trains;  and  if  the  jury  believe  from  the  evi- 
dence that  defendant  negligently  failed  to  discover  such  danger,  if 
any,  or  negligently  failed  to  provide  or  use  such  means  of  warning 
as  were  reasonably  safe  and  etfectual  to  avoid  injury  to  such  travel- 
ers, and  by  reason  thereof  the  injury  to  deceased  occurred,  then  the 
defendant  is  liable  unless  deceased  negligently  contributed  to  such 
injury  and  <ieath,  as  detined  in  instruction  No.  2/^ 

The  crossing  in  question  was  near  a  populous  town;  w-as  the  only 
way  to  the  town  for  the  people  in  the  country  north  of  it,  and  was- 
continuously  used  by  persons  on  horseback  and  in  vehicles.  On  ac- 
count of  the  elevation  of  the  track  above  the  highway,  and  the  steep 
approaches  to  it,  it  could  not  l>e  crossed  at  an  ordinary  traveling 
gait;  the  deep  cut  and  the  conformation  of  the  surrounding  country 
were  such  that  a  person  could  not  see  the  approaching  trains  from 
the  north  until  within  filteen  or  twenty  feet  of  the  track,  and,  if 
driving  a  horse,  could  not  see  the  train  until  his  horse's  head  had 
almost  reached  the  track  and  further  under  certain  conditions^ 
which  were  not  infrequent,  many  persons,  especially  when  riding  in 
a  wagon,  could  not  hear  the  approach  of  a  train  or  its  whistle. 

Under  the  circumstances  it  was  the  duty  of  the  company  to  use 
more  precaution  to  avoid  injury  to  persf)ns  using  the  highway  than 
at  ordinary  crossings;  and,  those  conditions  existing,  it  was  not  im- 
proper to  require  the  company  to  have  a  flagman  at  the  point  to  warn 
travelers  of  approaching  trains,  or  to  adopt  and  use  some  other  rea- 
sonably safe  mode  of  warninfi:  travelers.  (L.  C.  &  L.  R.  Co.  v.  Goetz's- 
adm'r,  79  Ky,,  449,  80  Ky.,  103.) 

But  it  is  siiil  further  urged  that  the  instruction  is  erroneous  be- 
cause it  required  the  company  to  use  an  effectual  mode  of  warning" 
travelers.  In  other  words,  that  it  made  it  incumbent  upon  the  com- 
pany to  adopt  some  mode  that  would  make  it  impossible  for  a  person 
to  be  injured. 

We  do  not  think  that  the  instruction  could  have  been  so  under- 
stood  by  the  jury.  The  evident  meaning  was  that  the  means  should 
be  reasonably  effective. 

The  other  instructions  given  give  to  the  plaintiffs  no  right  to  recover 
unless  the  defendant  was  guilty  of  negligence,  and  manifestly  the 
jury  believed  the  defendant  guilty  of  negligence  in  each  case. 

The  other  instructions  given  were  not  prejudicial  to  the  sultstantial 
rights  of  appellant  in  either  of  the  cases,  and  those  asked  by  appel- 
lant were  properly  refused. 

Judgment  in  each  of  the  cases  is  affirmed. 


ToBiN  V.  South's  adm'x,  &c. 
(Filed  June  18, 1896— iVb<  to  be  reported.) 

1.   Evidence — Upon  an  isRae  ar  to  the  value  of  appellant^R  Rervices  afl  ware- 
hODScman  the  court  properly  refused  to  permit  him  to  introduce  testimony^ 
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as  to  the  character  of  other   ba^iues^   in   which   he  was  interested  and  that 
needed  his  attention. 

2.  Samt — The  claim  of  appellant  bein^  against  the  estate  of  a  deceased 
person,  the  cunrt  properly  refused  to  permit  him  to  testify  for  him^^elf  as  to 
an  agreement  between  hiiu  and  thn  decedent  a.-«  to  the  amoant  he  whs  to  re- 
ceive for  his  services,  neither  the  per?«onal  representative  nor  any  person 
interested  in  the  estate  having;  testified. 

3.  /nterrst — As  thn  matters  between  the  parties  had  remained  unsettled  for 
a  number  of  years,  during  which  they  might  have  been  settled,  and  in  the 
meantime  the  balance  due  either  party  on  their  mutual  claims  was  uncertain 
and  indefinite,  interest  should  have  been  nllowpd  on  the  balancn  found  to  be 
due  by  appellant  only  from  the  date  of  the  commencement  ut  the  action. 

W.  H.  Julian  and  Tra  Julian  for  appellant. 
Frank  Chi nn  and  John  VV.  Rodnmn  for  appellees. 
Appeal  from  Franklin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Landes. 

The  isjfue  as  to  the  amount  due  the  appellant  for  services  as  ware- 
houseman was  submitted  to  a  jury  by  the  ct)urt  as  an  issue  out  of 
chancery.  The  appellant  claimed  the  sum  of  $2,7.")0  for  his  services, 
bein^  at  the  rale  of  $oOO  per  y^nir  for  five  and  one  half  years,  while 
the  api»ellee  asserted  that  his  services  for  the  whole  time  was  worth 
nf»t  exceed inuf  $500. 

Upon  the  trial  of  that  issue  the  court  refused  to  permit  the  appel* 
lant  to  introduce  testimony  hs  to  the  character  of  othfer  business  in 
which  appellant  was  engaged  or  interested,  and  that  needed  his  at- 
tention, and  also  that  he  was  responsible  to  the  banks  for  the  safety 
of  the  goods  stored  in  the  warehouse.  The  object  of  offering  thfs 
testimony  was  that  it  might  be  considered  as  the  basis  in  part  of 
estlmatiniT  the  value  of  his  services. 

We  think  the  testimony  was  properly  excluded,  for  although  it 
might  have  been  considered  by  the  appellant  in  a  proppr  case  in 
making  his  own  estimate  of  the  value  or  worth  of  his  services,  it 
does  not  follow  that  it  was  proi)er  to  be  considered  as  affecting  the 
question  as  between  himself  and  those  for  whom  he  was  employed, 
or  that  it  would  have  thrown  liifht  upon  that  question. 

The  appellant  also  offered  to  testify  as  tohis  having  made  an 
agreement  with  Samuel  South  with  reference  to  what  he  was  to  re- 
ceive for  his  services  as  warehouseman,  and  the  court  refused  to  per- 
mit him  to  testify  on  that  matter. 

In  our  opinion  the  action  of  the  court  in  this  regard  was  proper. 
Samuel  South  was  dead,  and  it  does  not  appear  that  any  one  inter- 
ested in  the  estate  of  the  decedent  or  his  representative  had  testified 
with  reference  to  the  making  of  the  agreement,  and  the  appellant 
was  on  that  account  not  a  competent  witness.  (Civil  Code,  section 
606,  clause  2.) 

The  objecti<m  that  the  verdict  was  not  responsive  to  the  question- 
submitted  can  not  be  sustained.  The  questions  to  be  tried  under  the 
submission  were  as  to  whether  the  appellant  and  South  had  agreed 
as  to  whrtt  he  was  to  receive,  and  as  to  the  value  of  his  services  as 
warehouseman.  His  claim  beiner  for  $500  per  year  for  the  whole 
time,  and  the  appellees  asserting  that  he  was  entitled  to  no  more 
than  $500  for  the  whole  time,  the  jury  fixed  the  amount  at  $850  for 
the  whole  time,  thus  showing  that  the  jury  found  gainst  his  claim 
that  his  compensation  hnd  been  agreed  on,  and  at  the  same  time 
fixed  the  amount  he  was  entitled  to  for  his  services. 
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These  questions  being  disposed  of,  the  next  question  is  whether 
thejudgment  allowing  interest  on  the  balance  found  due  from  ap- 
pellant to  appellees  was  proper.  In  our  opinion  the  court  erred  m 
allowing  interest  on  the  balance  of  $79(>.60  from  January  1,  1881. 
The  whole  case  shows  that  the  matters  between  the  parties  had  re- 
mained unsettled  for  a  number  of  years,  during  which  they  might 
have  been  settled,  and  in  the  meantime  the  amount  of  balance  due 
either  party  on  their  mutual  claims  was  uncertain  and  indefinite. 

We  do  not  think  it  was  the  character  of  case,  upon  the  facts  shown 
in  this  record,  in  which  the  court  was  authorized  to  allow  interest 
for  this  long  period  of  time.  Interest  should  have  been  allowed, 
and  ought  to  be  allowed,  however,  from  the  date  of  the  commence- 
ment of  the  action,  November  7,  1890,  on  the  sum  of  $796.50. 

Therefore  the  Judgment,  in  so  far  as  it  allows  interest  on  said  sum 
from  January  1, 1881,  is  reversed  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 


M ANION,  BY,  &c.  V.  Ohio  Valley  Ry.  Co. 
CMled  June  18,  1896.) 

1.  Compromise  by  guardian — Without  statutory  rentraint  a  (ifoardian  may 
compromise,  settle  and  relfase  clnimR  and  demands  due  to  or  mnde  by  or  ou 
behalf  of  his  ward,  and  the  ward  will  be  bound  thereby  unle«(8  it  is  doiie  in 
bad  faith.  * 

2.  Same — Section  2030  of  the  Kentucky  Statutes  does  not  require  leave  of 
■oourt  in  order  to  authorize  a  {guardian  to  compromise  a  claim  of  the  ward 
for  unliquidated  damages  ou  account  of  a  tort,  as  the  expression  '*debt  or 
demand,"  hs  used  in  the  statute,  dot's  not  embrHce  such  claims.  Huw  far 
the  statute  was  intended  to  restrict  the  right  of  the  guardian  to  compromise 
liquidated  demands  is  not  determined. 

S.  B.  <fe  R.  D.  Vance  for  appellant. 
Appeal  from  Henderson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Landes. 

The  question  raised  in  this  case  is  whether  the  guardian  of  the  in- 
fant ap|>ellant  had  the  lawful  power  to  bind  him  by  compromising 
a  claim  for  damages  against  the  appellee,  alleged  to  have  been  cause<l 
by  reason  of  the  negligence  of  the  appellee. 

It  seems  that  the  Infant  appellant  was  in  the  service  of  the  appel- 
lee company  o?i  the  27th  day  of  July,  1892,  in  the  capacity  of  watch- 
man and  fireman  on  one  of  its  engines,  and  that  on  that  day,  at 
McClain  Station,  on  Green  river  island,  between  Henderson  and 
Evansville,  he  stumbled  over  a  pile  of  rocks  and  fell  upon  the  rail- 
road track  in  front  of  the  engine,  and  his  leg  was  run  over  and  broken 
and  **so  badly  mutilated  that  it  had  to  be  amputated  just  below  the 
knee." 

Afterwards  James  F.  Manion,  his  father,  was  appointed  and  qual- 
ified as  his  guardian,  and  compromised  with  the  company  for  the 
sum  of  $400,  which  was  paid  by  the  company  and  the  receipt  of  the 
guardian  taken  for  the  amount,  which  reads  as  follows:  **Received, 
March  31st,  1893,  of  the  Ohio  Valley  Railway  Company,  the  sum  of 
ioxxX  hundred  dollars,  in  full  compromise,  satisfaction  and  discharge 
of  all  claims  or  causes  of  action  against  it,  or  any  of  ifc^  leasees  and 
particularly  of  all  claims  or  causes  of  action  arising  out  of  injuries 
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received  by  Mathevv  Manion,  by  loss  of  lejr,  by  being  run  over  by 
engine  No.  6,  on  O.  V.  Railway,  near  mile  494,  on  or  about  July  27, 
1892." 

Action  was  commenced  against  the  company  by  the  infant,  suing  by 
his  said  guardian,  on  the  30th  day  of  June,  1893,  seekinjr  to  recover 
$5,000  in  damages  for  the  alleged  injury.  Defense  was  made,  in 
which  the  alleged  negligence  was  denied,  and  the  said  coiiipromiHe 
and  payment  of  $400,  ancl  receipt  therefor,  were  set  up  as  a  full  dis- 
charge of  the  company  from  all  further  liability  to  the  infant  appel- 
Jant. 

In  the  reply  it  was  admitted  in  substance  that  the  compromise  was 
made,  and  the  $400  were  pai»l  as  alleged  in  the  answer;  but  it  was 
averred  that  "in  consideration  of  the  paynjent  of  said  sum,  and  the 
agreement  of  defendant  to  furnish  a  place  and  employment  to  plain- 
tiff, his  guardian  did  agree  that  same  should  be  a  settlement  of  all 
claims  and  causes  of  action  against  the  defendant  arising  out  of  said 
injury." 

It  was  then  averred  that  the  company,  having  paid  the  $40i»,  **re- 
f used  to  give  employment  to  plaintiff,  as  it  had  agreed,"  and  that 
**said  agreemetit  //•«#  made  by  his  said guardkm  ivithout  le>:ve  0/  court, 
and  was  not  binding  on  hiin.^^  A  demurrer  to  the  reply  was  filed  and 
sustained  by  the  court  and  the  petition  dismissed,  and  that  judgment 
is  before  us  on  ihis  appeal. 

Without  statutory  lestraint  a  guardian  may  compromise,  settle 
and  release  claims  and  demands  due  to  or  made  by  or  on  beiialf  of 
his  ward,  and  the  ward  will  he  bound  thereby  unless  it  is  done  in 
bad  faith  or  in  fraud  of  his  rights.  Authorities"  on  this  question  are 
collated  in  a  valuable  note  to  the  case  of  Hayes  v.  Ma>sachiisetts 
MuturtI  Life  Ins.  Co.,  1  1j.  R.  A.,  304,  decided  by  the  Supremo  Court 
of  Illinois. 

It  is  in-isted  l»y  counsel  for  the  appellant  that  the  powers  of  guar- 
dians in  this  Stale  are  re>lr!Cled  by  statute,  and  that  the  compromise 
made  by  the  yuardian  in  this  case  was  unauthorized,  and  was  not 
binding' on  the  infant  appellant. 

The  statute  relied  on  is  seciion  o  of  arti<le  2  of  chnpter  48  of  the 
Genend  Statutes  (Kentucky  Statutes,  section  2030),  which  contains 
the  following  provision  witii  reference  to  the  duties  nnd  powers  of 
guardians,  viz:  *'He  shall  leceive  and  !*ue  for  the  debts  and  demands 
owing  to  the  ward,  defend  actions  against  him  and,  with  leave  of 
court,  may  compound  a  debt  or  demand.''' 

The  contention  is  that  the  compromise,  havinir  been  made  by 
the  guardian  without  leave  of  court,  wjis  \n  ithout  authority,  or  be- 
yond the  authority  conlerriMl  upon  him  by  law,  and  was,  therefore, 
not  binding  on  the  infant  appellant. 

It  docs  not  appear  that  this(ju<stion  has  heretofore  heen  p»s«ed  on 
by  this  court,  nor  do  we  deem  it  neces-ary  in  this  cnse  to  determine 
how  far  the  powers  of  jiuarciians  are  restricted  hy  the  staiuie  with 
reference  to  the  compounding  of  f/^W.'f  and  demands  owing  to  their 
wardSj  for  it  is  manliest  that  the  claim  f(jr  damages  here  is  not  the 
kind  of  claim  which  is  embrace<l  in  the  meaning  of  the  words  **debt 
or  demand"  used  in  the  statute,  and  which  a  guardian  may  not 
^'compound"  without  leave  of  court,  the  words  used,  in  our  opinion, 
being  intended  to  designate  or  describe  such  claims  as  may  be  due  or 
owing  to  the  ward,  and,  consequently,  not  such  as  are  of  the  nature 
of  unliquidated  damages  tor  tort  to  the  f>erson  or  property  of  the  ward. 
(Anderson's  Dictionary  of  Law,  in  /oco**Claim,"  **IJemand.") 

We  hold,  therefore,  that  the  guardian  had  the  power  and  authority 
in  law  to  compromivse  the  claim,  and  that  the  court  did  not  err  in 
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sustaining  the  demurrer  to  the  reply.  If  the  ternns  upon  \«hich  the 
claim  for  darnat>:eR  was  compromised  have  not  been  complied  with, 
that  is  not  a  matter  that  w-as  cognizable  in  this  case;  and  if  there 
WHS  bad  faith  or  fraud  in  the  transaction  <»n  the  part  of  the  company 
it  doe*-  not  appear  from  the  averments  in  the  reply. 
Finding  no  error,  the  judgment  is  at!1rmed. 


Todd,  mayor,  &c,  v.  Johnson,  county  clerk,  <feo. 

(Jelled  June  23,  1896.) 

1.  Cities  of  first  class —  Vacancy  in  office  of  mayor — Hoio  Jilled — Under  Bection 
160  of  the  Conetitntioi)  the  General  Assembly  hfts  no  power  to  provide  how 
vacancies  in  elective  offices  for  towns  and  cities  shall  be  filled  except  tem- 
porarily and  until  an  election  can  be  had  by  the  people  to  fill  the  nuexpired 
term  as  provided  by  section  152  of  the  Gonstitation.  And  in  so  far  as  sec- 
tion 2788  of  the  Kentucky  Statutes  provides  for  the  tenoporary  tilling  by  the 
general  council  of  a  vacancy  in  the  office  of  mayor  of  a  city  of  the  first  class 
it  conforms  to  the  requirements  of  section  160  of  the  Constitution.  But  as 
to  the  time  at  which  an  election  is  to  be  held  by  the  people  to  fill  the  unex- 
pired term  section  152  of  the  Constitution  must  control,  and  it  is  therefore 
not  necessary  to  construe  the  statute  as  to  that  matter. 

2.  Same — Section  152  of  the  Constitution,  which  provides  that  vacancies  in 
all  eltotive  offices  shall  be  filled  at  the  next  suoc^-eding  annual  election  at 
which  "either  city,  town,  county,  district  or  State  officers  are  to  be  elected,'* 
provided  three  months  intervene  between  the  happening  of  the  vacancy  and 
such  election,  was  intended  to  provide  for  the  filling  of  vacancies  at  regular 
elections  for  officers  of  any  of  the  divisions  or  subdivisions  named,  whether 
such  officers  be  named  in  the  Constitution  or  not. 

3.  Same — State  officers — Presidential  electors  are  **State  officers"  within  the 
meaning  of  that  provision  of  the  Constitution,  and,  therefore,  a  vacancy  in 
the  office  of  mayor  of  the  city  of  Louisville  having  occurred  in  January^ 
1896,  the  appellant,  who  was  chosen  mayor  pro  tempore  by  the  general  conn- 
cii,  is  entitled  to  hold  the  office  only  until  an  election  can  be  had  by  the  peo- 
ple in  Novembe**,  1896,  to  fill  out  the  unexpired  term,  there  being  an  election 
at  that  time  for  presidential  electors. 

4.  Same — District  officers — It  would  seem  that  common  school  trustees  are 
"district  officers"  within  the  meaning  of  section  152  of  the  Constitution,  and 
that  the  fact  that  such  officers  are  to  be  elected  in  the  city  of  Louisville  in 
November,  1896,  would  alone  be  sufficient  to  authorize  an  election  at  that 
time  to  fill  a  vacancy  in  the  office  of  mayor,  but  it  is  not  necessary  to  deter- 
mine that  question. 

John  Marshall,  Henry  S.  Barker  and  Fairleigh  &  Straus  for  ap- 
pellants. 

Humphrey  &  Davie,  T.  L.  Burnett,  Ly tie  Buchanan,  Robert  E. 
Woods,  Phelps  &  Thum  and  Alfred  Sellijifman  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Jud^e  Hazelrijrg. 

The  death  of  Henry  S.  Tyler  in  January,  1896,  caused  a  vacancy 
in  the  office  of  mayor  of  the  city  of  Louisville,  and  the  appellant, 
George  D.  Todd,  was  in  due  time,  and  as  provided  by  statute,  chosen 
mayor />ro  tempore  by  the  {general  council. 

Whether  this  temporary  election  by  the  council  was  to  fill  out  the 
entire  unexpired  term  of  Tyler,  who  had  been  elected  in  November, 
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1893,  for  four  years,  or  was  to  provide  an  incumbent  only  until  an 
election  by  the  people  in  November,  1896,  is  the  gole  question  pre- 
sented on  this  appeHl. 

The  sections  of  the  Constitution  supposed  to  affect  the  question  are 
as  follows: 

"Section  152.  Except  as  otherwise  provided  in  this  Constitution, 
vacancies  in  all  elective  offices  shall  be  tilled  by  election  or  ap- 
pointment, as  follows:  If  the  unexpired  term  will  end  at  the  next 
succeeding  annual  election  atv\hich  either  city,  town,  county,  dis- 
trict or  State  officers  are  to  be  elected,  the  office  shall  be  filled  by 
appointment  for  the  remainder  of  the  term.  If  the  unexpired  term 
will  not  end  at  the  next  succeeding  annual  election  at  which  either 
city,  town,  county,  district  or  State  officers  are  to  be  elected,  and  if 
three  months  intervene  before  said  succeeding  election  at  which 
either  city,  town,  county,  district  or  State  cjfficers  are  to  be  elected, 
the  office  shall  be  filled  by  appointment  until  said  election,  and  then 
said  vacancy  shall  be  filled  by  election  for  the  remainder  of  the 
term."  *  *  *  The  balance  of  the  section  is  not  involved 
here. 

Section  160,  after  making  certain  provisions  as  to  mayorsor  chief  ex- 
ecutives, police  judgt-s  and  members  of  legislative  boards  or  councils  of  . 
towns  and  cities,  and  providing  for  the  election  or  appointment  of 
other  officers  of  towns  and  cities,  concludes  as  follows:  **'rhe  General 
Assembly  shall  prescribe  the  qualifications  of  all  officers  of  townsand 
cities,  the  manner  in  and  causes  for  which  they  may  be  removed 
from  office,  and  how  vacancies  in  such  offices  n»ay  be  filled.'* 

In  ot)edience  to  the  one  or  theotherof  these  sections,  or  of  both,  the 
General  Assembly,  in  the  enactment  of  a  charter  for  cities  of  the  first 
class  (section  2788,  Kentucky  Statutes),  provided  as  follows:  **  When 
a  vacancy  shall  take  plaee  in  the  office  of  mayor,  a  mayor  pro  tem- 
pore shall  be  chosen  by  the  general  council,  in  joint  session,  by  the 
votes  of  a  majority  of  the  members  elected.  If  the  vacancy  occur 
three  months  or  more  prior  to  a  regular  municipal  election,  a* mayor 
shall  be  chosen  for  the  unexpired  term  at  the  said  election.  If  the 
vacancy  occur  within  three  months,  the  mayor  pro  tewpo?'^;  chosen 
by  the  genernl  council  shall  serve  until  the  regular  election  for 
mayor.  It  shall  he  th'^  duty  of  the  president  of  the  board  of  ahler- 
men  to  issue  his  proclamation  for  such  joint  session,  to  be  held  not 
less  than  ten  nor  nmre  than  twenty  days  after  such  vacancy  shall 
take  place.  Until  the  vacancy  is  filled  the  president  of  the  board  of 
aldermen  shall  act  as  mayor." 

As  there  is  to  lie  no  **retfular  municipal  election"  in  Louisville  in 
November,  1896,  the  appellant  contends  that  the  vacancy  can  not  be 
filled  then,  if  the  plain  letter  of  the  statute  be  observed;  but  with 
regard  to  the  meaning  to  be  given  the  words  **regular  municipal 
election,"  it  seems  clear  to  us  that  in  so  far  as  the  statute  provides 
'*^oW'"  or  by  what  process  the  vacancy  is  to  be  filled,  namely,  by  the 
action  of  the  general  council  in  joint  session  and  \\y  the  votes  of  a 
majority  of  the  members  elected,  etc.,  it  conforms  to  and  meets  the 
requirements  of  the  provisions  (»f  section  160,  givinir  the  (Tcneral 
Assembly  the  power  to  provide  how  such  vacancy  may  be  filled. 
But  we  think  when  it  comes  to  providing  the  time  at  which  an  elec- 
tion is  to  be  held  by  the  people  to  fill  the  vacancy  for  the  unexpired 
term  of  this  officer,  confessedly  ''elective"  under  the  Constitution, 
we  must  look  to  section  152  of  that  instrument;  and  if  the  statute 
changes  the  time  there  fixed,  so  much  the  worse  for  the  statute,  the 
Constitution  must  control. 

In  considering  this  precise  question  in  Shelly  v.  McCulloch,  17  Ky. 
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Law  Rep.,  53,  we  reached  the  conclusion  that  the  power  of  the 
General  Assembly  was  limited  to  providing  how  vacancies  in  elect- 
ive offices  of  towns  and  cities  might  be  filled  temporarily,  and  until 
an  election  could  be  had  by  the  people  to  fill  the  unexpired  term  as 
provided  by  section  162.  we  need  not  repeat  here  the  reasons  there 
^iven  fully  for  our  conclusions. 

However,  granting:  this,  the  appellant  snys  there  is  to  be,  at  the 
November  election,  1896,  no  election  **at  which  either  city,  town, 
county,  district  or  State  officers'*  are  to  be  elected,  and,  therefore, 
the  vacancy  can  not  then  be  filled;  and  this  brings  us  to  consider  the 
only  serious  question  in  this  case.  There  will  be  elected  at  that  time 
the  electors  of  president  and  vice-president,  and  these,  say  counsel 
for  the  appellees,  are  **State  officers;"  and  such  they  undout)tedly 
are. 

The  Kentucky  Statutes,  section  1514,  provide  for  their  election — 
which  means  an'  election  by  the  people  on  a  general  ticket — on  the 
Tuesday  next  after  the  first  Monday  in  November,  1892,  and  on  the 
same  day  in  every  fourth  year  thereafter.  By  section  1543  they  are  re- 
quired to  convene  at  the  capitol  of  the  State  on  the  morning  of  thesec- 
ond  Monday  in  January  after  their  election,  cast  their  votes  and  make 
due  return  thereof  according  to  law;  and  for  each  dayan  electorsoat- 
tends  (section  1545)  he  is  entitled  to  receive  the  same  per  r/iV///  and  mile- 
at;eas  mHyjjt  the  time  be  allowed  to  a  member  of  the  General  Assem- 
bly, to  be'paid  out  of  the  State  treasury.  He  would  seem,  therefore, 
to  be  no  more  converted  into  a  Federal  officer,  because  he  is  elected 
by  the  people  to  cast  his  vote  for  a  presidential  candidate,  than  a 
membfv*  of  the  General  Assembly  would  be  considereci  a  Federal 
officer  because,  when  elected,  he  cnsts  his  vote  for  a  Senator  of  the 
United  States;  for  while  the  latter  is  supposed  to  do  more  than  that, 
he  does  that  much,  and  his  status  as  a  State  officer  is  not  affected. 

In  In  re  Green,  1,*J4  IJ.  S.,  879,  .Mr.  Justice  Gray  said:  **By  the 
Oonstitution  of  the  United  States  the  electors  for  president  and  vice- 
president  in  each  State  are  af)pointed  by  the  State,  in  such  manner 
as  its  Legislature  may  direct.  *  *  *  (Constitution,  article  2,  sec- 
tion 2.)  The  sole  function  of  the  presidential  electors  is  to  cast,  cer- 
tify and  transmit  the  vole  of  the  State  for  president  and  vice-president 
of  the  Nation.  Althoujrh  the  electors  are  appointe<l  and  act  under 
and  pursuant  to  the  Constituiicm  of  tlie  United  States,  they  are  no 
more  officers  or  agents  of  the  United  States  than  are  members  of  the 
State  Legislatures  when  acting  as  electors  of  Federal  Senators,  or  the 
people  of  the  States  when  acting  as  electors  of  representatives  in 
Congress.'^  And  a  conviction  in  the  State  court  for  illegal  voting 
/or  electors  at  a  regular  State  electioti  was  upheld. 

So  in  McPherson  v.  Blacker,  146  U.  S.,  .V),  where  the  validity  of  a 
State  law  was  attacked  as  repugnant  to  tlieConstituticm  of  the  United 
States  because  the  law  provided  for  the  appointment  of  electors  by 
district  elections,  the  court  upheld  the  State  law  on  the  ground  that 
■**the  Legislatures  of  the  several  Slates  h}^\e  ea^Husive  power  to  direct 
the  manner  in  which  the  electors  of  president  and  vice-president 
shall  be  appointed,'*  and  held  that  they  might  be  appointed  l)y  the 
Legislatures  directly  or  by  popular  vote  in  districts  or  by  general 
ticket.  '*In  short, '*  said  the  court,  **the  appointment  and  mode  of 
appointment  of  electors  belong  exclusively  to  the  States  under  the 
Constitution  of  the  United  States.*' 

When  framing  the  present  Constitution,  therefore,  its  makers  had 
before  them  the  plain  provisions  of  the  statutes  making  these  officers 
*'State  officers,"  not  in  some  peculiar  or  qualified  sense,  but  in  every 
conceivable  sense,  Congress  having  no  control  over  their  election  or 
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appointment,  but  being:  empowered  merely  to  determine  the  time 
when  they  should  be  chosen;  aniJ  they  had  belore  them,  if  that  were 
needed,  the  decisions  of  the  {Supreme  Court  to  this  effect. 

Why  they  should  be  held,  therefore,  to  have  intended  that  the 
words  "State  officers,'*  in  section  152,  should  not  include  these  elec- 
tors— these  particular  State  officers — we  can  not  conceive. 

It  is  said,  however,  that  these  otticers  are  not  named  in  the  Consti- 
tution. This  is  true,  and  for  the  best  of  reasons.  It  would  have 
been  a  wholly  useless  thing:,  unless  indeed  it  had  been  thought  de- 
sirable to  fix  permanently  the  mode  of  electinjr  such  officers.  The 
technical  rule  of  construction  which  would  confine  the  words  "city, 
town,  county,  district  or  Slate  officers''  to  those  officers  which  had 
been  mentioned  in  the  Constitution,  if  adopted,  would  not  only 
override  the  literal  construction  of  the  section,  which  undeniably 
includes  these  electors,  but  would  also  set  at  defiance  the  well-settled 
constitutional  policy  of  our  State  since  the  abrogation  in  1850  of  the 
old  Constitution  of  1799.  And  that  policy  is  to  refer  to  the  people — 
the  source  of  all  jfovern mental  power — the  right  of  tilling  the  offices 
of  their  creation  with  incumbents  of  their  own  selection. 

The  only  excuse  for  the  appointment  of  any  officer  made  elective 
under  the  law  is  founded  on  the  emergency  of  the  public  business^ 
and  when  by  death,  removal,  resignation  or  otherwise  an  elective 
office  is  made  vacant,  the  policy  of  the  law  is  to  give  to  the  people  a 
chance  to  fill  it  as  soon  as  practicable. 

"The  great  object  in  the  change  in  the  system,"  said  this  court  in 
Speed,  &c.  v.  CYawford,  3  Met.,  207,  and  which  is  emphasized  in  the 
well-considered  case  of  Toney  v.  Harris,  86  Ky.,  473,  was  to  refer  to 
the  people  the  choice  of  their  officers  of  all  grades  and  classes, 
whether  State,  district,  county,  city  or  town  offices.  That  choice 
was  to  be  made  through  the  instrumentality  of  an  election. 

In  Berry  v.  McCollough,  94  Ky.,  247,  we  had  under  consideration 
section  148  of  the  Constitution  in  so  far  as  it  prohibited  the  election 
of  city,  town  or  county  officers  in  the  same  year  in  which  members 
of  Congrt^^'s  are  elected.  And  it  was  contended  that  a  vacancy  in  the 
office  of  coroner  of  Jefferson  county  could  be  filled  at  the  election  of 
county  officers  in  1892.  We  held  that  the  adoption  of  such  a  construc- 
tion "would  stretch  the  appointive  term  very  far  beyond  what  was 
even  intended  or  provided  for  under  either  the  old  or  the  new  Consti- 
tution," and  "construed  the  prohibition  to  apply  to  regular  elections 
only." 

The  framers  of  the  Constitution  were  not  ignorant  of  this  policy* 
and  they  must  be  supposed  to  have  intended  to  embrace  in  the  com- 
prehensive language  used  in  the  section,  viz.,  city,  town,  county, 
district  or  State  officers,  all  the  officers  of  these  divisions  and  subdi- 
visions, from  the  highest  to  the  lowest,  which  were  then  electible 
by  the  people,  or  which,  under  any  future  law,  might  become  so; 
and  to  have  intended  that  the  occasion  of  any  such  election  must  fur- 
nish also  the  occasion  for  filling  vacancies  in  any  elective  office* 
It  will  be  observed  that  the  vacancy  is  to  be  filled  at  the  "next 
succeeding  annual  election  at  which,  etc." 

The  use  of  the  word  "annual"  is  not  without  significance.  It  car- 
ries with  it  the  idea  of  an  annually  recurring  election,  and  one  which 
must,  under  the  soheme  devised  in  the  Constitution,  recur  in  every 
November  for  all  time. 

The  construction  we  have  adopted  gives  at  least  some  force  to 
this  word,  for,  including  presidential  election,  the  occasions  afforded 
for  filling  vacancies  are  largely  increased,  and  elections  for  that  pur- 
pose become  at  least  more  nearly  "annual."    Indeed  the  use  of  this 
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word  jrives  strong  color  to  the  argument  of  one  of  our  associates  that 
upon  the  first  Tuesday  after  the  first  Monday  in  November  of  every 
year  the  occasion  arises  for  filling:  any  vacancy  in  an  elective  office, 
if  it  o<!curs,  of  course,  more  than  three  months  before,  because  no 
such  N(»venil)er  can  occur  when  there  will  not  be  an  election  in  some 
of  the  <'his.-es  named. 

As  to  odd  years  there  would  seeaj  to  be  no  question  of  the  right  to 
hold  the  elections  to  fill  any  vacancy,  and  in  even  years  there  will 
always  either  l»e  an  election  for  presidential  electors,  or  a  district 
election  (or  a  jud^e  or  judjjes  of  the  Court  of  Appeals. 

Waiving  for  the  present  the  question  of  the  elt-ctors,  an  illustra- 
tion of  this  argument  mny  ])e  drawn  from  the  present  si  tun  t  ion. 

The  regular  Wection  fora  judge  of  this  court  from  the  Fifth  district 
is  to  be  hehl  at  the  approaching  November  election.    There  was  a 

vacancy  on  the  bench,  caused  in of  this  year,  by  the  death  of 

our  late  associate,,  the  lamented  John  B.  Grace,  an <i  the  argument 
is  that  it  is  most  inconceivable  to  suppose  the  law  makers  intended 
that  an  election  might  be  held  for  the  purpose  of  electing  a  regular 
judt^e  of  this  court,  and  yet  not  one  held  at  the  same  regular  election 
to  fill  a  vacancy  on  the  same  bench.  This  view  of  the  matter,  how- 
ever, is  not  suggested  or  argued  hy  counsel,  and  need  not,  therefore, 
be  considered  further  than  to  say  that  the  use  of  these  words,  **at 
which  either  city,  etc., ''  would  seem  to  indicate  that  it  was  not  at 
every  succeeding  November  election  that  vacancies  might  be  filled, 
but  only  when  those  were  to  be  elected  of  the  classes  named,  and 
hence  unless  an  officer  of  that  class  is  to  be  elected  the  vacancy  can 
not  be  filled,  even  if  there  be  an  election  for  members  of  the  lower 
house  of  Congress. 

Be  this  as  it  may,  we  are  convinced  that  within  the  meaning  and 
intent  of  the  Constitution  vacancies  in  elective  offices  may  be  filled 
at  the  succeeding  annual  election  at  which  electors  for  president  and 
vice-president  are  to  be  elected. 

It  appears  from  the  agreed  facts  and  from  the  statute  on  the  sub- 
ject that  a  trustee  for  the  Louisville  common  schools  is  to  be  elected 
in  each  legislative  district  of  the  city,  and  it  is  argued  that  this  is  an 
election  at  which  **di8trict  officers"  are  to  be  elected  within  the 
meaning  of  section  152,  and  an  election,  too,  in  the  same  territory  as 
that  covered  in  the  election  for  mayor. 

This  would  seem  to  be  true,  but  a  determination  of  that  question 
is  not  necessary  in  this  case. 

The  judgment  must  be  affirmed. 

Judges  Gufiy  and  Du Belle  dissenting. 

Judge  Landes  not  sitting. 

Judge  DuBelle  delivered  the  following  dissenting  opinion  in  the 
case  of  Todd,  Mayor,  Ac.  v.  Johnson,  County  Clerk,  Ac.: 

Henry  S.  Tyler,  mayor  of  Louisville,  died  on  January  14,  1896, 
and  the  appellant,  Geo.  D.  Todd,  was  thereupon  elected  mayor  by 
the  general  council.  The  election  was  had  under  the  provisions  of 
the  act  for  the  government  of  cities  of  the  first  class,  Kentucky  Stat- 
utes, section  2788,  as  follows:  **When  a  vacancy  shall  take  j>lace  in 
the  office  of  mayor  a  mayor  p7*o  tempore  shall  be  chosen  by  the  gen- 
eral council  in  joint  sessi<m  l)y  the  vote  of  a  majority  of  the  mem- 
bers elected.  If  the  vacancy  occur  three  months  or  more  prior  to  a 
regular  municipal  election  a  mayor  shall  be  chosen  for  the  unexpired 
term  at  the  said  election.  If  the  vacancy  occur  within- three  months 
the  mayor  pro  tempore  chosen  by  the  general  council  shall  serve 
until  the  regular  election  for  ipayor.    It  shall  be  the  duty  of  the 
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president  of  the  board  of  aldermen  to  issue  the  proclamation  for  such 
Joint  session,  to  be  held  not  less  than  ten  nor  more  than  twenty  days 
after  such  vacancy  shall  take  place.  Until  the  vacancy  is  filled  the 
president  of  the  board  of  aldermen  shall  act  as  mayor." 

The  term  for  which  Mayor  Tyler  was  elected \vi II  expire  in  No- 
vember, 1K97,  and  the  vacancy  occur re<i  iiiore  than  three  months  be- 
fore the  November  election,  1896.  As  there  is  to  be  no  **rejrular 
municipal  election"  in  November,  18iM>,  as  conce<1ed  by  the  opinion 
of  the  majority,  the  pl^in  letter  of  the  statute  re(|uire<  the  election 
to  be  in  November,  1897,  unless  the  Constitution  renders  the  statute 
inoperative  as  tt>  the  time  of  holding  the  election. 

It  IS  contended  by  appellees  that  the  time  of  holding  the  election 
for  mayor  is  controlled  by  sectirm  152  of  the  Omstitution,  because  of 
the  fact  that  in  November.  1896,  there  are  to  be  elected  school  trus- 
tees in  the  citv  of  Louisville  and  presidential  electors  throu^fhout 
the  State. 

Section  152  of  the  Constitution  provides:  '*  Except  as  otherwise 

grovided  in  tins  Constitution,  vacancies  in  all  elective  offices  shall 
e  filled  by  election  or  app<»lntment,  as  follows:  **If  the  unexpired 
term  w'ill  end  at  the  next  succeeding  annual  election,  at  which  either 
city,  town,  county,  district  or  State  officers  are  to  be  elected,  the  of- 
fice shall  be  filled  by  appointment  for  the  remainder  of  the  term.  If 
the  unexpired  term  will  not  end  at  the  next  succeedin^c  annual  elec- 
tion, at  which  either  city,  town,  county,  district  or  Stale  officers  are 
to  l)e  elected,  and  if  three  months  intervene  before  said  succeeding 
election,  on  which  either  city,  town,  county,  district  or  State  officers 
are  to  be  elected,  the  office  shall  be  filled  by  appointment  until  said 
election,  and  then  said  vacancy  shall  be  filled  by  election  for  the  re- 
mainder of  the  term." 

The  remainder  of  the  section  need  not  be  considered  here  except 
to  note  the  somewhat  striking  fact  that  the  '*su(*ceedin^  annual  elec- 
tion" is  referred  to  five  times  in  this  section,  and  each  time  is  fol- 
lowed by  the  qualifying  phrase  "at  which  either  city,  town,  county, 
district  or  State  officers  are  to  be  elected." 

The  questions  involved  in  the  case  are  reduced  to  these:  First,  is 
it  ''otherwise  provided  in  this  Constitution"  that  the  office  of  mayor 
may  be  filled  at  a  different  time  and  in  a  different  manner  to  be 
prescribed  by  the  General  Assembly  from  the  time  and  manner  pre- 
scribed by  section  152?  second,  if  the  Constitution  has  not  so  other- 
wise provided — 

a.  Are  school  trustees  either  such  city  or  such  district  officers 
within  the  meaning  of  section  152  as  to  control  the  time  of  the  elec- 
tion of  the  mayor;  and 

6.  Are  presidential  electors  State  officers  within  the  meaning  of 
section  152  of  the  Constitution? 

First,  is  there  a  provision  otherwise  in  the  Constitution? 

Section  160,  after  making  certain  provisions  as  to  the  mayor  and 
other  named  officers  of  nmnicipalities,  provides:  **The  General 
Assembly  shall  prescribe  the  qualification  of  all  officers  of  towns  and 
cities,  the  manner  in  and  causes  for  which  they  may  be  removed 
from  office,  aiKi  how  vacancies  in  such  offices  may  be  tilled." 

This  provision  is  not  ambiguous.  It  delegates  to  the  Legislature 
the  control  of  the  manner  in  which  vacancies  in  such  offices  may  be 
filled.  But  it  is  insisted  that  this  section  does  not  mean  what  it  says, 
and  that  its  specific  provisions  are  controlled  by  the  general  expres- 
sion contained  in  section  152,  in  spite  of  the  saving  clause  at  the 
beginning  of  that  section,  "except  as  otherwise  provided  in  this  Con- 
stitution." * 
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It  is  further  contende^l  that  in  Shelly  v.  McCuIloch,  17  Ky.  Law 
Rep.,  53,  this  oourt  so  decided.  There  was  no  statutory  provision  for 
fillinyr  a  vacancy  in  the  office  of  tax  receiver  involved  in  that  case^ 
and  this  court  iieki  that  the  provision  of  section  152  controlled  in  the 
absence  of  statutory  provision.  It  is  freely  a<ltriitted,  however,  that 
the  l<»gic  of  that  opinion  jjoes  further  than  the  point  expressly  de- 
cide*!, and  while  in  that  case  there  has  been  no  legislative  construc- 
tion of  the  meaning  of  the  Constitution,  and  the  court  was  not  there 
confronted  wiih  the  question  whether  an  act  of  the  General  Assem- 
bly wa?^  unconstitutional,  we  do  not  think  we  should  be  justified  in 
dissenting  from  the  opinion  of  the  majority  upon  this  ground 
alone. 

But  the  remaining  questions  are  a  different  matter.  Leaving  the 
statute  out  of  the  question,  and  assuming  that  it  is  unconstitutional 
and  void,  we  have  first  the  question  whether  school  trustees  are  offi- 
cers of  cities  or  districts  within  the  meaning  of  section  152;  and  In 
this  connection  it  may  b»^  doubted  whether  they  are  officers  at  all  in 
the  strict  meaning  of  the  term,  and  whether  they  are  not,  In  the 
view  of  the  Constitution,  what  their  name  implies — trustees  of  their 
districts  for  the  management  of  the  educational  interests  thereof, 
having  no  other  power  or  duty,  and  exercising  no  official  functions. 
The  act  for  the  government  of  cities  of  the  first  class,  after  fully  pro- 
viding for  all  city  officers  and  for  a  complete  system  of  city  govern- 
ment, enters  upon  a  distinct  field,  namely,  that  of  education.  All  the 
statutory  provisions  on  the  subject  are  under  the  distinct  title  of 
**Education,"  beginning  with  section  2949,  Kentucky  Statutes.  At 
the  very  beginning  the  school  board  is  created  an  independent  cor- 
poration, with  a  distinct  government  c)f  its  own,  responsible  for  its 
own  acts,  making  its  own  contracts,  suing  and  sued  in  its  own  name, 
and  from  time  to  time  in  litigation  with  the  city.  Its  autonomy  is 
perfect,  and  the  only  connection  it  has  with  the  city  government  lies 
m  the  fact  that  the  city  is  required  to  levy,  collect  and  pay  over  to 
the  school  board  an  annual  tax. 

A  consideration  of  that  portion  of  the  act  for  the  government  of 
cities  of  the  first  class  relating  to  the  school  board  leads  us  to  the 
conclusion  that  they  are  not  city  officers  within  ihe  meaning  of  the 
section  of  the  Constitution  under  consideration.  Their  election, 
moreover,  is  put  by  the  Constitution  upon  an  entirely  different  foot- 
ing from  that  of  city,  town,  county,  district  or  State  officers.  By  sec- 
tion 155  of  the  Constitution  it  is  provided  that  their  election  shall  not 
be  governed  by  the  rule  laid  down  in  the  Constitution  for  other  elec- 
tions; it  is  not  required  to  be,  and  is  not,  in  fact,  held  by  secret  bal- 
lot, but  under  the  old  viva  voccs  method,  and  the  votes  are  registered 
by  the  clerks  of  the  election  in  separate  books  providtd  for  that  pur- 
pose. The  very  qualifications  of  the  voters  may,  under  the  section 
referred  to,  be  ditTerent  from  the  constitutional  qualifications  for 
electors  of  State  and  other  officers,  and  it  is  probably  competent 
for  the  Legislature  to  provide  that  women  shall  be  entitled  to  vote 
at  such  an  election.  Their  election  need  not  be  in  November.  Gen- 
erally throughout  the  State  it  is  held  on  the  first  Saturday  in  June. 
Both  in  the  cities  of  the  first  class  and  in  the  county  districts  it  is  an 
annual  election  (Kentucky  Statutes,  section  4434),  and  if  the  con- 
struction contended  for  by  appellees  on  this  point,  and  intimated  at 
the  close  of  the  opinion  of  the  miyority,  be  correct,  there  is  no  year  in 
which  there  is  not  an  annual  election  at  which  district  officers  are  to 
be  elected.  And  this  would  lead  logically  to  the  conclusion  that  va- 
cancies in  county  offices  throughout  the  State  would  be  required  by 
section  152  to  be  filled  at  the  annual  June  election,  if  that  happened 
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to  be  the  next  sueoeedinfi:  election  before  which  three  months  inter- 
vened after  the  vacancy  occurred,  althoufth  this  is  forbidden  by  sec- 
tion 148,  which  re<|utres  all  such  olttcers  to  be  electe(i  in  November. 
Moreover,  the  Conntitution  itself,  in  section  ir>6,  provides  that  section 
162  **shall  not  apply  to  the  election  of  school  trustees  and  other  com- 
mon achiM)!  district  elections,"  thereby  excluding  those  elections 
from  consideration  in  determining  the  meaning  of  section  1^2.  Nor 
does  this  case  come  within  the  ru^elaid  down  in  Shelly  v.  McCul- 
loch,  before  referred  to,  for  in  order  to  cover  the  territory  embraced 
in  the  city  of  Louisville,  throutrhout  which  the  mayor's  election  is 
held,  it  is  necessary  to  combine  seven  separate  school  trustee  <lis- 
tricts,  in  each  of  which  there  is  to  be  held  a  distinct  and  independ- 
ent election  for  school  trustees.  There  is  no  officer  to  be  elected  whose 
electoral  district  covers  the  territorial  limits  of  the  city.  In  Shelly 
V.  McCuUoch  this  court  said:  *' Unless  the  territorial  limits  of  the 
particular  office  to  be  filled  were  embraced  by  that  of  the  nearest 
succeeding  election,  the  rule  might  be  different.  For  example,  a  va- 
cancy in  a  State  office  would  not  lie  filled  at  a  succeeding  election  in 
which  only  city  officers  were  to  be  elected." 

We  think  the  true  construction  of  section  lo2  probably  is  that  a 
vacancy  in  an  office  can  he  tilled  only  at  an  election  at  which  officers 
of  the  like  class  are  to  be  elected;  but,  be  that  as  it  may,  the  case  of 
Shelly  V.  McCulloch  does  not  decide  the  point  contended  for  by  ap- 
pellees that  a  number  of  independent  elections  can  be  united  to  au- 
thorize the  filling  of  a  vacancy  in  an  office,  the  election  district  of 
which  embr*ices  them  all.  We  60  not  believe  that  an  election  in 
every  constable's  district  in  the  State  would  of  itself  authorize  the 
filling  of  a  vacancy  in  a  state  office  under  section  152.  In  our  opin- 
ion the  school  trustee  elections  to  be  held  in  Louisville  in  Noveml)er 
1896,  do  not  make  that  election  one  at  which  either  city,  district  or 
State  officers  are  to  be  elected. 

And  this  brings  us  to  consider  what  is  aptly  termed  in  the  opinioD 
of  the  majority  "the  only  serious  question  in  the  case."  There  will 
be  elected  in  November,  1896,  electors  for  president  and  vice-presi- 
dent, and  these,  say  the  counsel  for  appellees,  are  '*State  officers.'^ 
In  a  limited  sense  they  may  be  so  termed,  and  they  have  sometimes 
been  descritied  as  agents  of  the  State  to  cast  its  vote  for  president 
and  vice-president.  But  are  they  officers  of  the  State  within  the 
meaning  of  section  152  of  the  Kentucky  Constitution?  They  are  no- 
where mentioned  in  that  instrument.  The  act  which  authorizes 
their  election  was  not  authorized  thereby.  The  Kentucky  Legisla- 
ture derives  its  whole  power  in  that  regard  from  the  Constitution  of 
the  United  Slates.  "Each  State  shall  appoint,  in  such  manner  as  the 
IjegislcUure  thereof  may  direct^  a  number  of  electors,  equal  to  the 
whole  number  of  senators  and  representatives  to  which  the  State 
may  be  entitled  in  ihe  Congress,  but  no  senator  or  representative 
or  person  holding  an  office  of  trust  or  profit  under  the  United  States- 
shall  be  appointed  an  elector." 

The  sole  power  of  the  State  as  to  the  electors  is  the  power  of  naming- 
them  in  such  a  manner  as  the  Legislature  may  direct.  The  act 
which  provides  the  mode  of  selecting  electors  derives  its  authority 
not  from  the  Kentucky  Constitution  but  from  the  Constitution  of 
the  United  States.  When  the  Constitution  of  this  State  provided  for 
the  government  of  the  Commonwealth,  and  the  officers  who  were 
to  administer  that  government,  no  officers  were  in  contemplation 
except  those  who  derived  their  official  capacity  from  the  State  Con- 
stitution, or  the  laws  passed  in  pursuance  thereto.  The  framers  of 
the  instrument  and  the  people  who  voted  to  adopt  it  certainly 
vol.  18 — 24 
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tion  of  ]85()  should  have  nothing:  to  do  with  the  construction  of  the 
present  Constitution. 

It  must  be  assumed  that  the  new  Constitution  was  intended  to 
effect  a  change  of  policy'  in  every  respect  in  which  the  language 
used  indicates  a  diflerent  purpo.^e  from  that  used  in  the  former  in- 
strument. Constitutional  conventions  are  not  held  nor  are  Consti- 
tutions adoptfd  for  the  purpose  of  perpetuating  governmental 
policies,  but  for  the  purpose  of  changing  them;  A  new  Constitution 
IS  a  new  departure;  and  so  the  policy  of  the  Constitution  of  186U,  to 
refer  all  matters  to  the  vote  of  the  p€H)ple  as  quickly  as  possible,  can 
have  no  place  in  the  construction  of  the  language  of  section  152  of 
the  present  Constitution^  which  indicates  in  five  separate  places  an 
intention  to  alter  or  qualify  that  policy. 

In  our  opinion  it  was  a  matter  of  little  importance  whether  the 
Constitution  should  fix  the  time  of  filling  the  vacancy  in  one  year  or 
another,  but  we  deem  it  of  great  importance  that  the  correct  rule  of 
constitutional  construction  be  adopted  by  this  court. 


McjNew,  Ac.  v.  Williams,  Ac. 
(I'iled  June  20,  1896--iVb^  to  be  reported.) 

1.  Formation  0/  tte7v  county — Transfer  0/  suits — The  fact  that  a  new  county 
is  formed  and  coorts  e8t«bli^hed  iu  it  does  not  authorize  the  court  of  a 
eoanty  in  which  actiona  are  pendinf;  to  trnnafer  them  to  the  new  county 
because  the  subject  of  iitiffation  is  situated  iu  or  the  parties  to  the  aotioD 
reside  withiu  the  territorial  limits  of  saoh  new  county.  The  court  can  only 
be  divested  of  jurisdiction  by  appropriate  lej^islation. 

2.  Partial  transcript — Prfsumption — In  this.aot.iou  to  recover  land  claimed 
by  defendants  under  a  purchsse  at  judicial  sale  in  an  action  which  waa 
transferred  from  one  court  to  another,  as  it  dues  not  clearly  appear  at  what 
stage  of  the  proceedings  the  transfer  was  made,  this  court,  in  the  shsenoe 
from  the  transcript  of  an  amended  answer  which  might  have  pleac  ed  that 
factf  will  presume  that  the  sale  was  made  and  confirmed  in  the  court  in 
which  the  action  was  originally  pending,  as  the  defendants*  if  that  was  th» 
fact,  acquired  such  a  title  as  constitutes  an  available  defense,  even  thongh 
the  action  was  transferred  without  authority  and  the  orders  of  the  ooort  to 
which  the  action  was  transferred,  and  under  which  deeds  were  made,  wer» 
void. 

3.  Same — When  the  transcript  shows  that  the  record  oontaiLed  a  paper 
which  may  have  contained  matter  that  would  snstaiu  the  decision,  the  ap- 
pellant must  include  such  paper  in  the  transaction  or  this  court  will  pre- 
sume the  decision  appealed  from  to  be  correct. 

4.  Same — In  the  absence  of  an  order  of  the  court  or  a  bill  of  exceptiona 
showing  the  contrary,  the  presumption  must  be  indulged  that  a  certified 
copy  of  the  record  of  another  suit  which  was  made  a  part  of  the  answer 
was  a  part  of  this  record  and  considered  on  the  trial  of  the  case.  And  thia 
is  true,  although  it  appears  that  after  the  exhibit  had  been  before  the  court 
and  had  been  considered  by  it,  there  was  a  rule  against  defendant's  attor- 
neys to  produce  it«  and  they  filed  a  response  denying  that  it  was  in  their 
possession. 

W.  W.  McGuire,  James  Goble  and  W.  S.  Harlcins  for  appellants* 
John  L.  Scott  &  Son  and  D.  D.  Sublett  for  appellees. 
Appeal  from  Magoffin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 
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The  apiiellants  brought  four  suits  to  recover'  certain  boundaries  of 
land  particularly  deMTibed  in  the  petition.  The  appellee  were  not 
all  made  defendants  in  either  of  the  suits.  By  consent  of  the  parties 
thesuitR  were  transferred  from  ordinary  to  equity  and  (*onHolidated« 
The  plaintiflH  claimed  to  be  the  heirs  at  law  of  Wm.  H.  McNew,who 
died  in  Floyd  county  in  1857.  The  land  described  in  the  petition 
was  situated  in  Floyd  county,  and  continued  to  he  within  the  boun- 
dary of  that  county  until  1860,  when  Mav:ofiln  was  formed,  whose 
boundary  embraced  the  land  in  controversy. 

While  separate  answers  were  filed  by  some  of  the  defendants,  a 
Joint  answer  was  filed  for  most  of  them.  The  answers  denied  that 
the  plaintiffs  were  the  owners  of  the  several  tracts  of  land  which 
were  sought  to  be  recovered.  A  number  of  defenses  were  inter- 
posed. 

In  the  fifth  paragraph  of  the  answer  the  death  of  Wm.  McNew 
in  Floyd  county,  the  appointment  and  qualification  of  his  personal 
representatives,  etc.,  is  alleged,  and  in  a  idition  thereto  in  substance 
tliat  the  persona]  estate  being  insufficient  tn  pay  the  debts  owing  by 
the  estate  the  personal  representative  brought  suit  in  the  Floyd  Cir- 
<'uit  Court,  to  which  the  plain tiff-s  in  this  action  were  made  defend- 
ants, suggesting  the  insufficiency  of  the  personal  estate  to  pay  its 
•debts;  that  a  settlement  of  the  estate  was  asked  and  a  sale  of  enough 
of  the  real  estate  owned  by  thedeceflent  at  his  death  to  pay  the  bal- 
4ince  of  the  indebtedness  of  the  estate,  etc. 

It  is  further  alleged  *'that  the  Floyd  Circuit  Court,  by  appropriate 
and  proper  orders,  changed  the  venue  of  said  case  to  the  county  of 
Magofiin,  and  transferred  the  suit  aforesaid  to  the  Magoffin  Circuit 
CJourt,  and  such  proceedings  uere  had  in  the  Floyd  Circuit  Court  and 
the  Magoffin  Circuit  Court  as  resulted  in  ajudgnient  of  sale  and  a  sale 
of  all  the  lands  claimed  in  these  actions  by  the  plaintiffs  for  the  pay- 
ment of  the  debis  of  their  ancestor,  W.  H.  McNew,  which  said 
sales  were  confirmeil  by  the  appropriate  and  proper  orders  of  the 
<;ourt8^  and  deeds  made  by  the  courts^  commissioners,  which  were 
•examined  and  approved,  etc." 

The  answer  states  that  a  wrtifled  copy  of  the  pleadings,  exhibits, 
reports,  orders  and  Ju<lgments  in  the  case  is  filed  as  part  thereof.  To 
the  answers  demurrers  were  sustained.  An  amended  answer  was 
filed  by  the  defendants,  as  appears  by  an  order,  as  follows,  to  wit: 
•*This  day  came  defendants  and  tendere<i  and  offered  to  file  an 
amended  answer,  and  plaintiffs  objected  and  cause  submitted  on  said 
iiiotitm,  and  court,  advised,  sustains  said  motion  and  (lermits  said 
4imended  answer  to  Ije  tiled,  to  which  plaintiff  txcepts." 

The  clerk  certirte--j  that  this  amended  answer  is  not  in  the  files  of 
his  office.  A  copy  of  it  does  not  appear  in  the  transcript  of  the  rec- 
ord. 

The  original  answer  is  indefinite,  uncertain  and  unsatisfactory  as 
to  when  the  case  was  transferred  to  the  Ma^roffin  Circuit  Court,  and 
.as  to  the  court  in  which  the  orders,  etc.,  were,made.  The  fact  that 
a  new  county  is  formed  and  courts  established'  in  it  does  not  author- 
ize the  court  of  a  county  in  which  actions  are  y>ending  to  transfer 
them  to  the  new  county  because  the  subject  of  the  litigation  is  situ- 
.ated  in  or  the  parties  to  the  action  reside  within  the  territorial  lim- 
its of  such  new  county.  (Drake  v.  Bedenger,  Sneed,  188;  Lindsay  v. 
McCormick,  2  Mar.,  230.) 

The  court  can  only  be  divested  of  jurisdiction  by  appropriate  legis- 
lation. 

If  the  judgments  of  sale  were  entered  In  Floyd  Circuit  Court,  sale 
made  and  confirmed  by  that  court,  although  the  deeds  were  made 
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in  the  MngoflBn  Circuit  Court  after  the  transfer  of  the  ease,  then  the 
purchaser  would  have  acquired  such  title  to  the  land  as  would  be  an 
availrtble  defense  to  this  action,  even  if  the  orders  in  the  Magoflfln 
Circuit  Court  were  void  for  want  of  Jurisdiction  in  the  court.  The 
amended  answer,  which  is  not  a  part  of  the  transcript,  may  have 
pleaded  the  state  of  facts  we  have  indicated.  Where  the  transcript 
shows  that  the  record  contained  a  paj>er  which  may  have  contained 
matter  that  would  sustain  tlie  decision  the  appellant  must  include 
such  paper  in  the  transcript  or  this  court  will  presume  the  decision 
appealed  from  to  be  correct.  (Huflaker  v.  Bank,  13  Bush,  644;  Bow- 
man V.  Hollaway,  14  Bush,  420.) 

The  answer  may  hnvn  alleged  facts  with  reference  to  the  action  in 
question,  which  showed  that  the  sales  to  the  defendants  wen*  valid. 
It  is  contended  that  the  burden  was  on  the  defendants  to  show  that 
the  judfrment  was  rendered  ordering:  sale;  that  sales  were  made  and 
approved  by  the  court,  and  thst  this  must  he  shown  by  an  exhibi- 
tion of  the  record;  that  the  burden  is  on  the  defendants  to  show  the 
judgments,  sales  and  confirmations  is  conceded,  and  that  if  the  rec- 
ord is  in  existence  it  must  be  shown  by  it. 

We  have  pre-^umed  from  the  facts  heretofore  stated  that  Ihe 
amended  answer  nlle^ed  facts  which,  if  true,  rendered  the  sales  valid. 
It  was  incumhent  on  them  to  exhibit  the  record  or  a  certified  copy 
of  it  to  sustain  its  allegations.  The  answer  mukes  a  certified  copy  of 
the  record  part  of  the  answer.  Unless  the  contrary  is  made  to  ap- 
pear by  an  order  of  court  or  by  a  bill  of  exceptions  the  presumption 
must  be  indulged  that  it  was  a  part  of  the  record  and  considered  by 
the  court  on  the  trial  of  the  case. 

A  copy  of  this  record  is  not  made  part  of  the  transcript,  and  for  the 
reasons  given  with  reference  to  the  ahsence  from  the  transcript  of 
the  ametjded  answer,  we  must  presume  the  certified  copy  of  tin*  rec- 
ord sustained  the  allej»ali(Mis  of  the  amended  answer.  It  is  insisted 
that  the  defendants  failed  to  exhibit  the  record  from  the  folhiwing 
state  of  fads:  *'Oii  October  4,  1894,  \\\  W.  McGuire,  one  of  the  at- 
torneys for  plaintiris,  filed  his  atiidavit,  in  which  he  says  that  this 
case  was  submitted  for  trial  an<l  argUKl  by  coun«»el  for  tvio  terms 
precedinvr  this,  and  that  the  c(»py  of  the  re<*oni  in  the  case  of 
W.  H.  McNew's  adm'r  v.  W.  H.  McNew's  heirs,  A'c,  referred  to  in 
defendants'  answer,W'as  before  the  court  on  each  occasion  nnd  conHid- 
ered  by  the  court,  and  that  defendants'  attorneys  have  po*SHssion  of 
and  refuse  to  produce  same.  Upon  this  a  rule  was  awarded  aji^ainst 
the  attorneys  of  defendants  to  produce  the  record  in  question.  On 
the  »)th  day  of  October,  1894,  the  atiornc-ys  Cor  the  defentlant  filed  re- 
sponses to  the  rule,  in  which  they  denieil  having  the  rectiul."  Noth- 
ing further  appears  in  this  record  in  relation  to  the  copy  of  the 
record.  On  the  <»th  of  October,  1894,  the  court  renderrd  a  judgment 
disrnis^insf  the  petition. 

There  was  no  order  made  to  supply  the  copy  which  did  not  appear 
to  be  in  the  record  on  the  olh  of  October,  1894,  n en*  does  the  court 
state  in  its  judgment  the  copy  was  not  used  and  considered  on  the 
trial  of  the  case,  and  there  is  no  bill  of  excepti(»n>«  to  ^how  that  fact. 
In  view  of  these  facts  we  must  presume  the  court  had  before  it  and 
considered  the  copy  of  the  record.  We  must  also  presume  that  the 
amended  answer  coupled  with  section  12»5  of  the  Civil  (3ode  of  Prac- 
tice, which  prescribes  the  requirements  of  an  answer  in  an  action  to 
recover  land. 

The  judgment  is  affirmed. 
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MAR8IE  V.  CoMMONWEAT/ni. 

(.Filed  June  16,  1896— JVb/  to  be  repwted.^ 

1.  Second  np/teni— Former  o/>tiiion — When  thi8  conrt  decideR  that  inRtrac- 
tioiiR  Rhoold  or  should  not  be  ^iven.  118  tha  chs«  iimy  he,  it  doeR  RO  npon  the 
fAcia  then  under  consideration,  and,  as*  the  faclR  prcRtsnted  by  this*  record 
differ  inaterially  from  tho?»e  appearintr  in  thB  records  on  former  appeals  in 
theiaame  case,  much  that  waR  S!iid  in  former  opinions  in  the  ca!*e  aR  to  in- 
strncfionR  proper  to  be  tfiven  docR  not  now  apply. 

2.  ,Se*////t/«rwe'—///j/A-//r//Vw.f —The  failure  to  give  an  iiiRrrnotion  a-^  to  Relf- 
defenRe  open  a  trial  for  murder  is  not  error  where  there  i-*  not  the  sli^hteRt 
evidence  to  Rhow  that  the  homicid<)  waR  excn^able  upon  thar.  ground.  But 
in  this  CRRe  the  court  {rave  an  iuRtruction  aR  to  Relf-Jdfeus;%  although  the 
BCCURed  was  not  entitled  to  it. 

3.  PtejuUieiai  error — Whether  or  not  it  was  improper  for  the  Common- 
veftlth's  attorney  in  hiR  argument  to  the  jury  to  uRe  laui;ua{;e  intimaiiu^  a 
motive  of  the  killinif,  hiR  action  in  doinir  ro  was  not  prejudicial  to  the  RUb- 
stantial  rif^htK  of  the  aconRed,  and  therefore  there  can  be  no  reversal  on  that 
accoont. 

4.  Sitwwonini;  jury  from  iuij\'hiin^i^  cottniv  —T\tt»  ct)urt  in  orderinjj  the  RheriflP 
to  summon  a  jury  from  au  adjoining;  county  did  not  err  in  Relectint;  ^ 
county  from  wiiich  fiirmer  juritR  in  the  caRe  had  been  taken,  as  that  fact 
afforded  no  ground  for  the  belief  that  impartial  jurors  could  not  be  obtained 
from  that  c<iunty. 

Lindsay  &  Botts,  E.  E.  Settle  and  James  Andrew  Scott  for  ap- 
pellant. 

W.  S.  Taylor  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judj^f*  Paynter. 

This  is  the  fourth  appeHl  from  judgments  sentencing?  the  accused 
to  Cf»nfinement  in  the  penitentiary  for  life.  His  case  i*^  entitled  to 
the  same  patient,  earnest  and  coriscif^ntious  consitleration  on  thia 
appeal  as  he  received  on  the  former  appenls.  Juries  are  triers  of  the 
facts,  but  until  they  have  been  permitted  i.t^  hear  such  competent 
testimony  which  the  Commonwealth  otTers  t(i  establlsli  his  tfuilt^ 
and  such  as  he  may  offer  for  his  own  exculfmtion,  and  has  been 
properly  inslriic*ted  by  the  court  as  to  the  law  applicable  tt)  the  state 
of  facts  presented,  it  <'an  not  b(»  said  that  the  accused  has  had  a  fair 
trial-  such  a  trial  jw  is  jjuaranteed  to  him  by  the  Constitution  and 
laws  of  the  lan<l. 

The  facts  presente<J  by  this  record  (and  by  which  on  this  appeal  he 
must  hejudjred)  differ  very  materially  from  those  appear! nj^  in  the 
records  oti  former  appeals. 

When  this  court  decides  that  instructions  should  or  should  not  be 
jjiven,  as  the  case  may  be,  it  does  so  upon  the  facts  then  under  con- 
sideration. 

The  arcused  failed  to  testify  on  this  trial.  He  did  not,  therefore, 
prove  on  this  as  cm  former  trials  the  purpose  for  which  he  sought  the 
accused  with  his  j?un,  nor  di<l  he  make  it  appear  that  he  was  in  real 
or  apparent  danger  of  the  loss  of  his  life  or  sufferinir  bodily  harm  at 
the  hands  of  the  deceased  when  the  fatal  shot  was  fired,  neither  was 
he  heard  to  say  that  Honaker  di<l  not  deny  the  slanderous  words 
imputed  to  him,  nor  did  he  say  that  '*It  was  not  my  intention  to 
»h(M)t  him  when  I  met  him  until  the  shot  was  fired." 

Neither  does  the  record  show  that  Richardson,  as  on  former  a p* 
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peals,  testified  that  ''just  before  the  shot  Honaker  turned  in  his  sad- 
dle and  placed  his  left  hand  behind  him  and  said  you some- 
thing," ^ic.  He  testifies  that  he  did  not  give  such  evidence  on 
former  trials,  and  he  is  not  contradicted. 

The  facts  preceding  and  attending  the  killing,  as  discl(»sed  by  the 
record,  are  about  as  follows:  Massie  was  a  reputable  physiciHU  in 
Owen  county,  and  his  reputation  as  a  pea(*eable  and  well-behaved 
citizen  was  established  by  hU  the  witnesses  who  were  interrogated 
as  to  it.  Massie  had  a  wife  and  several  children.  He  and  the  de- 
ceased lived  in  the  same  neighborhood.  James  Hanna  was  his 
tenant,  and  on  the  10th  of  October,  1891,  between  3  and  4  o'clock  p. 
M.  Hanna  informed  Massie  in  substance  that  Honaker  had  on  the 
previous  day  told  him  that  he  (Massie)  had  the  previous  year  sus- 
tained improper  relations  with  two  of  his  cousins  (who  were  young 
ladies  and  had  been  teachers  in  the  neighborhood  the  year  before 
and  had  stayed  at  Massie's  house);  that  he  had  kept  a  regular  house, 
and  that  Massie  was  bringing  one  of  them  back  for  the  purpose  of 
again  having  illicit  relation  with  her.  On  receipt  of  this  news  the 
accused  became  very  much  excited,  told  Hanna  to  go  to  his  house 
and  stay  there  until  he  came.  The  accused  armed  himself  with  a 
gun,  mounte<l  his  horse,  started  rapidly  down  the  road  in  the  direc- 
tion of  Honaker's.  He  arrived  there  al)out  4  o'clock  p.  m.  on  the 
day  named,  asked  Mrs.  Honaker  where  her  husband  was  and  she 
informed  him  that  her  husband  had  gone  to  Monterey.  On  receiv- 
ing this  information  the  accused  replied:  **You  will  never  see  the 
•damned  son-of-a-bitch  alive  again;  1  am  going  to  kill  him;  *  *  I  in- 
tend to  kill  him  if  I  have  to  waylay  the  road  to  do  it."  He  then 
rode  rapidly,  with  his  gun  in  his  right  hand,  towards  Monterey. 
After  riding  three  of  f«)ur  miles  he  met  Honaker  and  his  brother-in- 
law,  John  Richardson,  in  the  road,  who  were  returning  from  M(m- 
terey.  What  occurred  may  be  best  told  in  the  language  of 
Eichardson,  who  said:  '*I  saw  a  man  coiniusr  down  the  road  riding 
pretty  fast.  When  he  got  in  a  short  distance  of  us  he  drew  his  gun 
•on  Honaker  and  said:  *God  dam  you;  I've  got  you  now;  I  Intend 
to  kill  you.'  Jess  (Honaker's  given  name)  said:  *Holdon,  Doctor; 
what's  the  matter?'  Massie  said:  'You  have  been  talking  about 
me  and  mine.'  Jess  said:  *No  I  haven't,  Doctor,'  and  Massie  said: 
^You  won't  fa(*e  Jim  Hanna  ati<i  say  it,'  and  .less  said:  'Hanna  is 
a  liar,  and  I  will  face  him  or  anybody  else.  I  can  prove  by  Alex. 
Williams  that  I  did  not  say  a  word  disrespectful  of  you  and  your 
family.' 

**When  Massie  first  came  up  he  rode  around  Honaker  and  got  on 
the  leftside  of  him  and  a  little  behind  him.  I  Jumped  off  my  horse 
:and  tried  to  get  hold  of  Massie's  bridle  and  told  him  to  hold  on. 
He  said:  'Hold  on  hell  and  damnation.'  They  rode  up  the  road, 
Massie  cursing  all  the  time,  and  holding  his  gun  in  a  position  toslioot 
him  all  the  way.  He  held  the  breech  of  the  gun  in  his  left  han<l  and 
the  muzzle  of  the  gun  across  the  pummel  of  the  saddle  or  across  his 
Tight  hand,  the  hand  he  held  the  bridln  with.  My  horse  got  away 
and  I  followed  them  on  until  I  got  within  twenty  yards  of  Charley 
Stivers'  house.  I  saw  three  men  in  the  yard,  and  I  then  turned  back 
to  get  my  horse.  I  ctmeht  my  horse  and  started  to  overtake  them. 
At  Stivers'  fence  I  saw  Massie  raise  his  trun  as  though  he  was  going 
to  shoot.  He  said:  'Go  on,  God  dam  you;  I  will  have  your  heart's 
blood  before  yon  go  a  mile.'  I  followed  on  and  overtook  them  at 
Stivers'  barn.  Massie  was  cursintr  all  the  time  like  a  wild  man.  Jess 
asked  him  what  it  was  he  said  and  Massie  said:  'You  told  Jim 
Hanna  yesterday  I  had  been  having  intercourse  with  my  cousin." 
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Honaker  said:  'Hanna  is  a  liar.'  Massfe  told  him  he  would  have 
to  face  Jim  Hanna,  and  Jess  said  he  would  face  him  or  anybody 
«l8e;  that  he  didn't  say  it.  Massie  said:  *Y(>u  have  ^ot  to  go  and 
do  it.  Honaker  said:  *I  will  go,  but  I  don't  have  to  go.'  Jess  said: 
^I  am  not  armed^'  and  said  that  he  was  not  afraid  of  him  if  he  had 
forty  guns  and  pistols.'  Massie  said:  *If  you  repeat  that  I  will  kill 
you.'  Honaker  said:  *I  do  say  it.'  Then  Massie  shot  him  and  rode 
oflf. 

**It  was  500  yards  from  where  they  met  to  the  place  where  he  was 
shot.    Massie  had  the  gun  drawn  on  Honaker  all  the  time." 

Richardson  is  corroborated  by  several  witnesses  and  contradicted 
by  none. 

George  Lewis  testified  that  he  was  riding  up  the  pike  on  the  even- 
ing of  the  killing  and  heard  Massie  tell  Honaker  that  the  Honaker 
family  had  l:>een  trying  to  get  him  down  ever  since  he  had  been  in 
the  county,  and  he  would  stand  it  no  longer. 

James  Hanna  was  introduced  as  a  witness  for  the  accused,  who 
proved  that  he  told  Massie  of  the  conversation  which  he  claimed 
he  had  with  Honaker  the  day  before  the  killing,  etc.,  as  heretofore 
related,  and  the  consequent  effect  on  the  accused— his  excitement, 
etc. 

Some  witnes^^s  were  introduced  to  prove  Massie's  good  character, 
and  one  to  prove  that  he  was  in  a  good  humor,  cheerful  and  affable 
a  short  time  before  Hanna  had  the  interview  with  him.  Jack  Mas- 
sie, as  a  witness  for  accused,  testified  that  shortly  after  midnight, 
following  the  evening  of  theshootini;,  he  found  the  accused  at  the 
home  of  Jim  Barbers,  and  that  ''he  did  not  appear  to  know  any- 
thing; he  was  out  of  his  head." 

This  is  the  sulistance  of  the  evidence  offered  by  the  accused.  There 
was  not  a  scintilla  of  evidence  even  tending  to  prove  that  the  kill- 
ing was  done  in  necessary  or  apparently  necessary  self-defense.  On 
the  other  hand  the  evidence  must  have  removed  any  suspicicm  in 
the  minds  of  the  jury,  if  any  ihey  had,  that  such  ne<'essity  ex- 
isted. He  declared  his  purpose  to  the  wire  of  deceased  to  kill  her  hus- 
band, started  to  find  him;  met  deceased  on  the  rosd;  drew  his  sun 
and  threatened  to  shoot  him  ;  was  dissuaded  from  then  doing 
it  i>y  the  deceased,  protest ini;  his  innocenee  of  the  accusation  made 
against  him,  declaring  his  willingness  to  face  his  accuser.  He  then 
followed,  abusing  the  deceased  until  they  reached  a  point  some 
forty  yards  beyond  the  place  where  they  met,  when  he  commanded 
the  deceased  to  ride  on,  as  he  woidd  have  his  heart's  l)lood  before 
he  had  ridden  a  mile.  When  the  deceased  had  gone  about  five  hun- 
dred 3'ards  from  where  they  met-the  deceased  again  declared  he  had 
not  had  the  conversation  which  Hanna  related  to  the  aecused,  and 
again  expressed  his  willingness  to  face  Hanna.  He  then  gave  the 
ae<'used  to  understand  he  was  not  afraid  of  his  gun.  The  accused 
then  threatened  to  shoot  Honaker  if  he  repeated  that  he  was  not 
afraid  of  his  gun.  He  repeated  he  was  not  afraid  of  it.  Then  the  ac- 
cused exe<*uted  his  threat  by  shooting  him,  from  the  effects  of  which 
he  soon  died. 

It  is  insisted  that  the  court  erred  in  giving  an  instruction  on  mur- 
der. If  there  could  be  a  case  other  than  where  the  assassin  lays  in 
wait  for  his  victim  and  shoots  him,  wherein  an  instruction  on  mur- 
der should  be  given,  this  would  seem  to  be  the  case. 

While  the  court  gave  an  instruction  on  self-defense,  the  evidence 
flhowed  that  the  accused  was  not  entitled  to  it.  It  is  not  a  failure  to 
give  the  whole  law  of  the  case  when  the  court  refuses  an  instruction 
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on  self-defense  in  a  ease  where  there  \r^  not  the  sliirhtest  evidence 
tendintr  t<»  prove  the  Mct  whs  ex(*UKahle  on  the  ground  of  self-defense 
or  cin-umstHncf  s  which  indicated  that  it  mitrht  have  l)een  so  com- 
mitted; and  esf>ecially  in  a  case  like  thi?*,  where  the  proof  shows 
^  that  the  killing  was  not  done  in  self-defense.  It  may  be  doubted  from 
the  frtctrt  which  appear  in  this  record  whether  the  accused  was  even 
entitled  to  an  instruction  on  manslauifhter. 

It  U  insisted  that  the  case  should  he  reversed  because  of  ]an$rua$re 
used  by  the  Common  wealth's  attorney  in  the  closing  argument  of 
the  case.  We  will  not  discuss  the  question  as  to  whether  the  Ian- 
guatre  use<l  intimating  a  motive  for  the  kill in<r  was  improper.  It  is 
sufficient  to  say  it  did  not  nor  could  it  have  prejudiced  the  substan- 
tial riirhts  of  the  accused.  Il  seems  to  us  from  the  evidence  in  this 
case  the  Jury  could  not  have  done  otherwise  than  find  the  accused 
guilty  of  murder. 

The  question  which  it  is  claime<l  the  Commonwealth's  attorney 
propounded  to  Hanna,  and  which  it  is  insisted  was  prejudicial  to  the 
rights  of  the  accused,  does  not  appear  in  the  bill  of  exceptions,  and, 
therefore,  the  court  has  no  question  to  consider.  The  bill  of  excep- 
tions fails  to  show  that  the  defendant  offeree!  to  read  the  testimony 
of  Green  Barr,  eiven  on  a  former  trial,  or  that  he  was  dead  when 
ibis  trial  t<iok  place.  Of  course  it  does  not  appear  that  the  court  had 
an  c><^portunity  to  pass  u^Min  the  question  raised  in  aryrument. 

Section  1S)4.  Criminal  Code,  provides  that  **if  the  judge  of  the 
<'ourt  be  Hiti>lied,  after  having  made  a  fair  ettort  in  ko<m1  faith  for 
that  purpose,  that  from  any  cause  it  will  be  impossible  to  obtain  a 
jury  free  from  bias  in  the  county  wherein  the  prosecution  is  pend- 
ing, he  shall  be  authorized  to  order  the  shfTitf*  to  summons  a  suffi- 
cient n u  ni ber  of  cjuii  11  tied  jurors  from  some  adjoining  county  in  which 
the  judire  shall  believe  there  is  the  greatest  p«>ssibility  of  obtaining 
impart  in  I  jurors,  and  from  those  so  summoned  the  jury  may  be 
formed." 

The  coi:rt  ordered  the  jury  summone<J  from  Carroll  county.  The 
fact  that  other  juries  had  l>e('n  taken  from  that  county  did  n(»t  estal)- 
lish  ihe  fact  tliat  an  impartial  jury  could  not  be  gotten  from  that 
county,  or  that  the  judge  did  not  believe  that  there  was  the  greatest 
prohability  of  obtaining  impartial  jurors  fnnn  that  county.  We  can 
not  hold  that  the  judge  abused  his  discretion.  The  accused  received 
all  the  in-^truclions  to  uhi<'li  he  was  entitled,  and  at  least  one  favor- 
able to  him  to  which  he  was  not  entitled. 

No  error  having  occurred  at  the  trial  which,  in  our  opinion^ 
prejudiced  the  sub<:tantial  rights  of  the  actused,  th'^  judgment  is  af- 
firojed. 

Per  C//r/a//i— Response  overruling  the  petition  for  rehearing: 

The  court  does  not  mean,  and  it  can  not  be  fairly  ((educed  froir> 
theo))iniiin  of  the  court,  that  the  court  was  commentint;  on  thede- 
fendant^s  failure  to  testify  as  being  a  circumstance  against  him. 

The  court  referred  to  his  (the  defendant's)  te-itiinony  on  former 
trials  to  show  that  facts  of  the  case  <iifi'ere».l  from  what  they  appeared 
til  be  on  former  trials,  as  the  defendant  did  not  testify  on  this  trial. 
It  was  done  for  the  purpose  of  showing  there  was  an  absence  of  proof 
to  warrant  the  (jiving  t)f  a  certain  instruction  to  the  jury  which  the 
court  held  to  be  proper  on  former  trials,  basing  it  on  testimony  which 
was  not  offered  on  this  trial. 

The  pv^tition  fi»r  a  rehearing  overruled. 


MASON   &    FOARD   CO.    V.    COMMONWEALTH.  3/1 

Mason  A  Foard  Co.  v.  Commonwealth. 

(FUed  June  18, 1896— iVb<  to  be  reported,) 

1.  Sfttlement  nf  accounts  of  prison  lessees — Fjnn'r  settUm;nt — Interest — In  thssa 
ooo  (toll  da  ted  Aoits,  iovolvini;  the  ndjnstmeDt  of  aoooaats  of  the  nppelUnt 
company  as  leftsee  of  the  Frankfort  and  Eddyville  prisons,  it  appearing;  that 
in  Aa^ost,  1891.  there  watt  a  final  settlement  of   the  aoconntA   between    the 
company  and  the  commissioners  of  the  sinking   fond  throwing  ont  of  the- 
contract  for  the  Frankfort  prison, and  that  after  a  few  months  the  State  ac- 
cepted the  amount  foand  due  on   the  settlement,  in   full  of  its  demanda 
against  appellant,  both   parties  are  bound   by  that  settlement,  and   as    no 
interest  was  embraced  on  either  side  of  the  account  no  interent  ciiu  now  be 
claimeJ  npon  any  of  the  items  embraced  in   the  account,  save   the  State  is 
entitled  to  interest  on  the  sum  found  duo  on  the  settlement  until  it  was  paid. 

2.  Piiy  of  extra  guards  ^^\\9  lensee  haviutf:  undertaken  to  pay  for  saoh  eitra 
(guards  as  mi^i^ht  be  necessary  it  can  not  escape  liability  thKrefor  upon  th» 
ground  that  the  State  failed  to  find  adequate  cell-r<)(»in  for  confining  the 
prisoners  at  ni^ht  and  thus  ueces.<iitated  the  extra  guards,  as  the  lessKe  pre- 
sumably knew  the  condition  of  the  prison  when  it  entered  into  the  contract. 

3.  IVork  and  tnaterial  furnished  at  Edttyvitle — The  claiin  of  the  StHte  for 
work  and  materisls  furnished  at  the  Eidyville  prison,  which  the  lessee  on^^iit 
to  have  furnished,  is  not  supported  by  the  evidence,  as  the  ariicles  were  sij(»n. 
Sri  the  State  and  not  the  le^tsee  undertook  to  furnish  und»*r  ths  coMtract  in 
order  thnt  the  prison  mi^ht  be  equipped  for  the  purpose  for  which  it  wan 
bnili.  Be'tides,  the  bonrd  of  sinkinji^  fund  commi.<*sioner.-«  fully  cotisidnrttd 
its  duty  to  provide  the  items  snd  ordered  them  at  the  cost  of  the  StHte, 
which  would  seem  conclusive  on  the  State,  even  if  the  board  had  erred  lu  its 
construction  of  the  contract. 

4.  Construction  of  duiUtim^s  Jor  ttse  of  convicts — The  court  properly  rej'^oted 
the  claim  of  the  lessee  based  upon  the  failure  of  the  governor  and  prison 
officialt*,  thouffii  authorized  by  law  to  do  so,  to  construct  bnildin/s  ^tnOi^ient 
for  the  use  of  the  convicts,  the  labor  of  which  the  lessee  cjtitrictfd  ('or,  and 
bj  which  failure  it  alleges  it  wa:*  compellfd  to  maintain  in  idleu -tHM  a  hir^re 
nurotfer  of  conviciK.  The  law.'whilu  it  authorized,  did  not  require  such* 
buildings  to  be  erected,  and  the  lessee  took  its  chances  on  the  chara'jter  of 
balldinifH  to  be  put  up. 

6.  Broki-n  stone  f>!a(,i(  on  firison  Vtird —'X\\^  IrtSftee  hivitiij  micd  Inmiz  *  I  tlie 
prison  yard  at  EJdyville  with  the  full  kiiowledife  i»f  the  bo^rd  of  sinking 
fond  comn)i.'«sioiiers  thnt  the  work  wns  bein>(  done  and  would  bn  h  perini- 
nent  and  much-iteeded  improvement  of  the  St.HtH'.-s  property,  and  th«  Wi)rk 
hein^  also  <if  ^reHt  betieKt  to  the  les-tee  in  operating  the  prison  under  itn 
ten-year  leHse,  it  \a  proper  thnt  the  Stnte  ana  the  l^^-isee  should  each  bear 
one-half  tIjH  fxpeiii-e  ot  the  iinproveiueiit,  the  question  as  to  whether  the- 
board  of  siiikiuu  fund  commissioners  ordered  the  work  to  be  done  bein^  in- 
volved in  doubt. 

6.  fitturn  of  tscaf^ed  conviits — Allhouf^h  there  is  no  covennnt  in  tlie  contract 
betwetiO  the  State  snd  the  l*-ssee  respectinvc  the  forfeiture  provided  by  the- 
statute  of  May,  1880,  fur  failure  to  return  escaped  convicts,  yet  so  ion^  as 
the  statute  was  in  force  the  lessee,  as  a  mnttiir  of  law,  wa^  liable  to  the  pen- 
ally prescribed.  But  the  forfeitures  can  not  be  enforced  after  the  refteal  of 
the  law  anthorizinj;  them,  and  as  to  those  occurring  prior  to  thn  repeal,  more- 
thcin  ei>(ht  years  before  suit  was  brought,  the  claim  of  the  State  is  barred  by 
limitation,  even  allowing  a  reasonable  time  for  the  capture  and  return  of 
the  convicts  after  escape. 

7.  Water  supply  at  Ediyvi'le  prison  —Thkn  State  being  bound  by  its  contract 
to  furnish  the  water  supply,  and  the  board,  in  recognition  of  that  obligation^ 
having  agreed  to  buy  an  engine  to  be  placed  on  the  bank  of  the  river  to> 
force  the  water  up.  the  lessee  agreeing  to  charge  only  the  actn>il  cost  ot 
pumping  the  water,  th^  claim  of  the  less»>e  for  pumping  the  water  was  prop- 
erly allowed,  only  the  actual  cost  being  charged. 
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Wm.  Lindsay^  John  W.  Rodman  and  Knott  &  Edelen  for  appel- 
lant. 

W.  J.  Hendrick  and  John  D.  Carroll  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrlgg. 

This  appeal  involves  the  correctness  of  a  Judf2:ment  in  four  consoli- 
dated suits  rendered  by  the  chancellor  in  adjusting;  the  accounts  of 
the  appellant  company  as  lessee  of  the  Frankfort  and  Eddyville 
prisons. 

The  first  disputed  item  is  one  of  interest,  grrowing  out  of  an  al- 
lied failure  of  the  appellants  to  pay  the  sums  agreed  to  be  paid  by 
it  when  due  under  the  contract  for  the  Frankfort  prison  of  April  1, 
1885. 

It  appears  that  a  final  settlement  of  the  accounts  between  the  com- 
pany and  the  commissi  oners  of  the  sinking  fund,  growing  out  of 
this  contract,  was  made  in  August,  1891,  the  claims  of  the  State  then 
amounting  to  the  sum  of  fifty  odd  thousand  dollars  and  those  of  the 
company  to  thirty  odd  thousand.  No  interest  was  em  bracked  on 
either  side  of  the  account,  but  the  State,  after  a  delay  of  a  few 
months,  for  the  purpose  of  investigating  an  item  of  some  $2,(K)0 
claimed  by  the  company  and  not  understood  at  the  time  of  the  set- 
tlement, accepted  the  principal  sum  of  $19,60«'>.59  claimed  by  it  under 
the  contract  in  full  of  its  demands  against  the  company. 

It  is  iii8ifit4*d  ft)r  the  company  that  if  interest  be  given  it  on  its 
undisputed  claims  allowed  in  this  settlement  the  amount  would  ap- 
proximately res  eh  that  claimed  for  interest  by  the  State.  But  aside 
from  this,  we  are  of  opinion  that  when  the  State,  acting  through  its 
board  of  sinking  fund  commissioners— a  tribunal  admittedly  au- 
authorized  to  make  this  setttement — adjusted  the  accounts  and  ac- 
cepted the  principal  sum  due,  the  parties  are  bound  hy  it,  unless, 
indeed,  a  court  of  equity  be  appealed  to  on  the  ground  of  mistake  or 
fraud,  and  of  this  we  hear  pothing  in  any  of  the  plaint! ff\s  plead- 
ings. 

In  this  view  of  the  question  it  is  not  necessary  to  consider  the  fur- 
ther plea  ot  the  company  that  it  vias  then  asserting  a  claim  for  dam- 
ages growing  out  of  the  State's  failure  to  erect  buildings  in  lieu  of 
those  burned  during  the  lease,  and  by  reascm  of  which  a  loss  of  many 
thousand  dollars  was  sustained  hy  the  lessee  in  maintaining  in  idle- 
ness a  large  number  of  convicts.  The  company  avers  Its  willini^ness 
to  open  up  this  settlement,  if  it  shall  be  permitted  to  assert  this  claim 
for  damages,  hased,  as  they  contend,  on  the  principles  decided  in  Com- 
mmi wealth  v.  Todd,  9  Bush,  708. 

F6r  the  reasons  given  both  parties  are  bound  by  this  settlement, 
and  no  claim  for  interest  on  the  one  hand  or  damages  on  the  other  is 
allowable,  save  the  State  is  entitled  to  interest  on  the  sum  found  due 
on  the  settlement  until  it  was  paid. 

In  suit  No,  2  the  State  claims  the  sum  of  $1,153.83  for  salary  for 
four  extra  guards  at  the  Frankfort  prison,  and  for  which,  if  such 
guards  were  necessary,  the  lessee  was  to  pay  according  to  the  con- 
tract of  April,  1889. 

The  only  defense  urged  against  thi«  claim  is  that  the  State  failed 
to  provide  adequate  cell  room  for  confining  the  prisoners  at  night, 
and  this  necessitated  the  extra  guards.  Presumably  the  lessee  knew 
the  condition  of  the  prison  when  it  entered  into  the  contract,  and  we 
think  this  claim,  as  well  as  that  of  $232.85  for  rewards  for  return  of 
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escaped  convicts,  and  disputed  for  the  same  reason,  should  be  al- 
lowed with  interest,  as  adjudi^ed  in  the  court  below. 

In  case  No.  8  the  Siate  asserts  claim  to  a  balance  for  nalary  of 
miards,  but  substantially  admits  a  claim  of  the  company  for  the  sum 
of  $21,500,  baian(*e  due  on  contract  for  completinir  the  Eddyville 
prison,  of  date  October  21,  1888.  The  State  also  claims  the  sum  of 
$15,459  for  work  and  materials  furnished  at  the  Eddyville  prison, 
which  the  lessee  ought  to  have  furnished.* 

The  proof  of  the  State  itself  disposes  of  this  claim.  The  articles 
were  such  as  the  State  and  not  the  lessee  undertoolc  to  furnish  under 
the  contract  in  order  that  the  prison  might  be  equipped  for  the  pur- 
pose for  which  it  was  built. 

The  chief  witness  for  the  State,  and  himself  a  meinlwr  of  the  board 
of  commissioners,  testifies  in  reference  to  this  claim  that  '*the  items 
contained  in  this  account  were  taken  from  the  records  of  my  ofHce 
(auditor's  otlice),  and  cover  sums  paid  by  the  State  under  direction 
of  the  board  of  sinking  fund  commissioners  as  directors  of  the  prison 
at  Kddyville  for  work  done  and  articles  furnished  there  to  the 
State;"  that  *'as  a  memt)er  of  the  board  of  sinking  fund  commission- 
ers, and  as  one  of  the  directors  of  the  penitentiary,  it  was  my  duty  to 
examine  fully  every  item  of  this  account,  and  to  direct  its  payment 
out  of  the  proper  fund,  and  to  pa&s  legally  or  officially  upon  the 
question  as  to  what  fund  or  by  whom  it  should  be  paid.  I  approved 
every  item  as  a  member  of  the  board,  acting  with  the  board's  other 
members  as  far  as  I  could,  as  being  proper,  lawful,  correct  and  rea- 
sonable, and  directed  their  payment  out  of  the  general  expenditure 
fund  ; "  and  further  that  the  items  were  necessary  for  the  protection 
of  the  State's  property,  and  as  proper  equipments  of  the  prison;  that 
the  board  never  demanded  any  of  them  from  the  lessee,  and  the  ex- 
pense WHS  incurred  whollv  voluntarily  on  the  part  of  the  State  and 
not  at  the  instance  of  the  lessee;  that  the  board  fully  considered  the 
question  as  to  its  duty  to  provide  the  items  at  its  own  expense  and 
ordered  them  at  the  cost  of  the  State. 

While  this  would  geem  conclusive  on  the  State,  it  is  proper  to  say 
that  we  concur  with  the  board  in  its  construction  of  the  contract  on 
the  question  involved.  The  contractor  (who  was  also  the  lessee)  was 
to  complete  the  prison,  ready  for  occupancy,  but  not  equip  it,  except 
with  the  permanent  machinery,  etc.,  and  when  equipped  the  lessee 
was  to  maintain  and  operate  it  free  of  cost  to  the  State.  No  part  of 
this  claim  is  chargeable  to  the  company. 

The  company  presents  a  claim  of  $2,516.64  in  this  suit  for  labor  and 
expenditures  furnished  upon  the  order  of  the  warden  of  the  prison, 
acting  under  the  authority  of  the  board,  and  the  State's  witnesses 
establish  i'ts  correctness,  save  to  the  extent  of  $2()0.  The  company's 
account  of  $1,124.07  is  r^ected  by  the  commissioner  and  the  court 
because,  while  the  items  were  ordered  by  the  warden,  they  seem 
to  be  such  as  the  company,  rather  than  the  State,  should  pay  for, 
and  we  will  not  disturb  this  finding. 

The  item  of  $214.50  was  for  material  for  repairs  on  the  State's  prop- 
erty, and  such  as  would  not  be  afl'ected  in  its  use  by  the  lessees,  and 
was  ordered  by  the  warden  under  authority  from  the  board.  As  to 
the  water  account  of  the  company  little  need  be  said. 

Under  the  original  plans  and  specifications  the  State  provided  for 
the  erection  of  ^^waterworks,"  and  the  arrangement  seems  to  have 
been  to  sink  a  well,  to  be  operated  in  connection  with  the  engine  in 
the  power  house.  An  immense  tank  was  built  on  the  apex  of  the 
ad|]omiug  hill,  and  it  was  supposed  that  while  the  engine  was  run- 
ning, to  furnish  the  power  for  the  shop  rooms,  the  pump  would  t>e 
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runninsT  to  supply  the  tank,  from  which  all  the  water  would  be  ob- 
tained for  the  prirson.  The  well,  however,  proved  a  failure,  and  the 
StHte  abandoned  the  project. 

The  hcmrd  ihen,cletirlyin  recoj^nition  of  its  contract  to  furnish  the 
water  supply,  agreed  with  the  company  that  the  State  would  buy  an 
^nj^ine,  to  be  placed  on  the  liank  of  the  river,  to  force  the  water  up, 
the  company  agreeinf?  to  charge  only  the  actual  cost  of  pumping  the 
water. 

This  agreement  appears  to  have  been  in  force  during  the  creation 
of  the  acfount  in  question,  and  as  the  charges  are  shown  to  he  at  ac- 
tUHl  (•o.-?t  and  are  reasunable  the  commls.si(mer  properly  allowed 
them. 

A  demurrer  was  properly  sustained  to  the  claim  of  the  lessee  to 
the  ettict  that  the  governor  and  prison  of)ici»ls,  though  authorized 
by  law  to  do  so,  failed  to  construct  buildings  sufficient  for  the  use  of 
the  400  convicts,  the  labor  of  which  the  company  contracte<l  ftir,  and 
by  wliich  failure  the  company,  it  is  alleged,  was  compelled  to  main- 
tain in  idleness  some  ir>0  Cf»nvicts. 

The  law,  while  it  authorized,  did  not  n^qiiire  such  buildings  to  be 
erected,  aiid  the  least^j  took  its  chances  on  ihe  character  of  the  build- 
ings to  he  put  up. 

The  las»t  item  presented  in  this  suit  by  the  company  is  one  for 
macadamizing  the  priscm  yard  at  P^ddyville.  It  appears  that  in 
rainy  weather  the  mud  became  very  deep,  and  it  w-as  manifest  to 
the  hoard  that  something  was  necessary  t(»  be  done  for  the  comfort 
of  the  inmates  of  the  prison  as  well  as  for  the  otlicers  and  guards. 
It  would  also  he  greatly  to  the  convenience  of  the  employes  of  the 
lessee. 

Just  what  was  doi\e  by  the  board,  however,  is  involved  in  much 
doubt,  ov\ing  to  the  conflicting  proof.  One  tliinyr,  however,  is  cer- 
tain. The  le>see  in  the  spring  of  1802,  sliortiy  after  the  visit  of  four 
of  the  conuiiisstoners  anil  after  notice  that  an  order  had  been  made 
by  the  Ijoaid  to  <io  the  work,  proceeded,  durintr  the  succeeding  year 
in  the  vicinity  of  the  prison,  to  have  quarried,  hroken  and  j^j)read 
over  the  yard,  containing  about  thirteen  acres,  some  lO.oOO  cubic 
yards  of  stone,  a  reasonable  price  fcir  which  is  shown  to  be  i51.2o  per 
yard,  making  the  cost  some  $13,000. 

No  minute  of  such  an  order,  h(»wever,  appears  to  have  bt^en  en- 
tered on  the  records  of  the  board,  and  there  is  a  serious  conflict  of 
proof  as  to  whether  it  was  in  fact  ordered.  We  need  not  determine 
the  question.  It  is  certain  that  when  the  warden  a[>plied  for  advice 
as  to  permitting  the  lessee  to  take  the  convicts  outside  of  the  walls 
for  the  purpose  of  t|uarrying  the  stone,  the  legal  adviser  of  the  board, 
and  a  member  of  it,  in  February,  1892,  advised  in  writing  that  if 
**the  men  a>ked  for  to  work  in  the  rock  quarry  were  to  be  usecl  in 
doing  work  ordered  by  the  hoard  of  commissioners  of  the  sinking 
fund  for  improvement  of  the  grounds  inside  the  pris(ni,"  then  the 
opinion  already  delivered  to  the  auditor  of  public  accounts  on  that 
behalf  covered  the  inquiry.  Other  circumstances  brought  fully  to 
the  knowledge  of  the  boanl  the  fact  that  this  work  was  t)eing  done, 
and  would  be  a  permanent  improvement  of  the  JState's  property,  and 
a  much  needed  one. 

We  ujust  n(»t  overlook  the  fact,  however,  that  the  work  was  also 
of  great  benefit  to  the  lessee  in  operating  the  prison  under  its  ten- 
year  lease,  and,  without  reviewing  the  contradictory  features  of  the 
testimony  adduced  by  the  State,  we  are  of  opinion  that  an  equitable 
adjustment  of  the  dispute  is  to  require  the  8tate  to  pay  only  one-half 
of  this  claim,  the  lessee  being  l)enefitted  to  the  .extent  of  the  balance 
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by  the  improved  condition  of  the  premises,  where  its  men  were  en- 
inaf^ed  at  work  Moreover,  the  actual  cost  of  the  worlc,  ascertained 
by  an  estimate  of  time  and  men  employed,  will  exceed  this  allow- 
ance very  little,  if  at  all. 

In  suit  No.  4,  and  the  last  one  to  he  considerf^d,  the  State  presents 
a  claim  against  the  lessee  for  its  failure  tocapture  and  return  a  num- 
ber of  escape<l  convicts  to  the  Frrinkfort  prison  under  the  statute  of 
May,  1880,  providing  for  a  forfeiture  of  $50  in  case  of  such  fiii»lure. 
There  is  no  covenant  in  the  contract  between  the  State  and  the  lessee 
respecting:  this  forfeiture;  nevertheless,  sj>  lonvr  as  the  statute  was  in 
force,  the  lessee,  as  a  maiter  of  law,  was  liable  to  the  penalty  pre- 
scribed. 

The  leSvSee  took  chari:e  of  the  convicts  on  April  1,  1885,  and  in  May. 
1886,  this  statute  was  repealed.  It  can  not  l>e  seriously  contended 
that  these  forfeitures  i-itn  be  enforced  after  the  repeal  of  the  law  au- 
thorizing theni;  and  we  can  hardly  see  how,  in  the  fa<e  of  the  f.U'a 
of  11  mi  tat  inn,  tho^e  can  be  enforced,  which  ociurred  some  tijjht 
years  bef<iresuit  was  brouj^ht  i<»  enforce  them,  even  allowing  a  rea- 
sonable time  lor  such  capture  and  return  after  the  escape.  We  think 
nothing  is  due  the  State  on  these  forfeitures. 

Summarizing,  we  tliink  the  Slate  should  be  allowed  as  follows: 

For  interest  in  case  No.  1,  on  balance  due  on  settlement,  $771  15 
Interest  thereon  to  September  20,  l^iVS^  date  of  commis- 
sioner's report (J5  54 

For  extra  guards  at  Frankfort  prison,  case  ^so.  2 1,1.")3  ri8 

Interest,  Seplend)er  20,  189.*^ 38  45 

For  escapes  at  Franktort  prison,  and  interest  241  58 

For  guards  at  Eddyville 22,G5;i  24 

Interest,  Septeml)er  20,  1893 771  10 

Total $25,094  39 


Due  the  company: 

For  work  and  Materials  at  Eddyville 5?52,3H)  (54 

Interest,  September  2o,  1S93 52  00 

For  Southern  manulaciuring  account  and  interest 219  80 

For  balance  due  on  prison  contract   21,500  00 

Interest,  per  cominissinner's  report,  S.^ptember  2l>,  1893,  3,211  66 

For  water  account 3,285  45 

Interest,  com misMoner's  report  82  13 

Broken  stone  contract 6,500  00 

Eight  months'  interest  to  September,  20,  1893  260  (X> 

Total $37,427  74 


Balance  due  appellant $11,733  35 


To  avoid  a  restatement  of  interest  we  have  adjusted  the  accounts 
as  of  September  20,  1893,  the  date  of  the  master's  report  and  judg- 
ment for  the  above  balance  will  be  entered  for  the  appellant  as  of 
that  date. 

For  the  reasons  indicated  the  judgment  below  is  reversed  on  the 
original  and  affirmed  on  the  cross  appeal,  with  directions  to  enter 
judgment  in  accordance  with  this  opinion. 
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McCain,  Ac.  v.  Putnam,  Ac. 

{Filed  June  20,  1896— iVb<  to  be  reported.) 

1.  Procaeding  lo  open  road — Appeals — The  circuit  ooart  upoo  appeal  from 
an  order  of  the  county  court  refQAing  to  open  a  road  havin^if  "diamirtaed  th»  t 
appeal  and  proceedings"  this  court  must  affirm  that  judgment,  as  the  cir- 
cuit court,  if  it  had  undertaken  to  pass  upon  the  Auffioiency  of  the  viewers*^ 
report  and  of  the  regularity  of  the  proceedings,  must  have  quashed  the  pro- 
ceedings even  if  the  county  court  had  established  the  road  instead  of  refus- 
ing to  establish  it. 

2.  Bar — Neither  the  judgment  of  the  county  court  nor  that  of  the  oiroalt 
court  will  be  a  bar  to  cither  or  new  proceedings  by  appellants  to  establish, 
the  road  under  the  statute  now  in  force,  if  the  facts  authorize  it. 

H.  P.  Cooper  for  appellants. 
8.  A.  RuHsell  for  appellees. 
Appeal  from  Marion  Circuit  Court. 
Opinion  of  the  court  by  Judgfe  Landes. 

There  is  not  enough  in  the  record  before  us  in  this  case  to  enable 
us  to  pass  upon  the  merits  of  this  controversy  with  reference  to  the 
establisnment  of  the  proposed  new  road  in  Marion  county  from  the 
old  Jarboe  road  to  the  New  Market  and  Lebanon  turnpike,  nor  does- 
the  record  show  upon  what  the  county  court  based  its  Judgment  re- 
fusing to  open  the  road,  nor  what  the  circuit  court  based  its  Judg- 
ment on  dismissing  the  appeal  and  proceedings,  except  that  the  latter 
Judgment  is  stated  to  have  been  '^on  the  face  of  the  papers." 

The  statement  in  the  brief  of  counsel  of  the  appellants  that  ^Mt 
would  be  difficult  to  picture  greater  necessity  for  a  road  than  such  as 
appeared  in  this  case"  does  not  aid  the  court  in  the  absence  from  the- 
record  of  evidence  to  show  the  propriety  of  establishing  the  road 
based  on  the  necessity  of  the  case. 

The  county'  court  did  not  act  on  the  motion  of  appellees  to  ouash 
the  report  of  the  viewers.  If  the  circuit  court,  on  appeal,  had  un- 
dertaken to  pass  on  the  questions  of  the  sufficiency  of  the  viewers'* 
report  and  the  amendment  to  it,  and  of  the  regularity  of  the  pro- 
ceedings, it  must  have  quashed  the  proceedings,  even  if  the  county 
court  had  established  the  road,  instead  of  refusing  to  establish  it, 
without  regard  to  the  real  merits  of  the  application. 

If  the  appeal  were  from  such  a  Judgment  we  would  be  constrained 
to  affirm  it  upon  the  record  t)efore  us.  The  same  result  precisely 
must  follow  now,  although  the  Judgment  appealed  from  dismissed 
**the  appeal  and  proceedings"  without  showing  the  questions  which 
were  passed  upon  by  the  court. 

But  it  is  proper  to  say  that  neither  the  Judgment  of  the  county 
court  nor  that  of  the  circuit  court  will  be  a  bar  to  other  or  new  pro- 
ceedings by  appellants  to  establish  the  road  under  the  statute  now^ 
in  force  if  the  facts  authorize  it. 

The  Judgment  is  affirmed. 


^l\e  Jj^^ei^tlicky  L^aW  Reporter. 


E  DITOR: 
WAliTER  G.  CHAPMAX, Frankfort,  Ky. 
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Wade,  Ac.  v.  City  of  Mt.  Sterling. 
{Fifed  January  30,  1896— A7)<  to  be  reported,) 

1.  Sureties  on  official  bond  of  city  officers— J neligihility  of  officer — The  safeties 
on  the  official  bond  of  a  city  marshal  are  bonnd  as  SDoh,  althoof^h  the  said 
marshal  may  have  been  ineligible  to  the  office  by  reason  of  his  failore  to 
make  a  settlement  with  the  city  for  a  preoedinf^r  term  of  office,  and  to  obtain 
proper  voiicherA  or  a  qoietnu.  as  was  required  by  the  city  ordinance  before 
he  shonld  be  eligible  to  the  office.  And  the  fact  that*  the  common  ooancil 
allowed  him  to  qualify  watf  not  soch  a  declaratKin  of  his  faithfulness  as  an 
officer  aa  would  mislead  the  sureties  and  thereby  excuse  them, 

2.  A  tnunicipal  go7>ernmeut  is  one  of  tke  auxiliaries  of  the  State  goT'ernment,  and 
its  creation  is  for  the  purpose  of  aiding  the  inhabitants  of  a  given  locality 
in  the  conduct  of  their  business  and  political  affairs;  but  the  primary  ob- 
ject is  to  aid  the  State  in  its  governmental  functions.  Therefore,  in  the 
determination  of  the  question  as  to  the  effect  of  the  negligence  of  the  com-, 
mon  council  of  a  city  in  failing  to  ascertain  and  disclose  to  the  sureties  of 
a  city  officer  a  previous  defnlcation  of  that  officer  the  same  rules  should  gov- 
ern as  in  cases  where  negligence  is  imputed  to  the  officers  of  the  State 
whereby  the  liability  of  obligors  of  the  State  is  affected. 

The  principles  of  law  recognized  in  the  Tate  case  (89  Ky.,  587)  are  equally 
applicable  to  this  case. 

C.  P.  Chenault  and  J.  H.  Ilazelrigg  for  appellants. 
A.  A.  Hazelrigg  and  Tj'ler  &  Apperson  for  appellee. 
Appeal  fronn  Montgomery  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

This  action  was  brought  on  bonds  executed  by  John  W.  Taul  on 
the  3d  day  of  July,  1888,  to  the  city  of  Mt.  Sterling:,  with  appellee 
Wade  and  Mason  as  sureties.  Taul  had  been  elected  marshal  of  the 
city,  and  to  protect  it  against  los?*,  in  the  event  he  should  collect 
fines,  taxes,  etc.,  due  the  city  and  fail  to  account  therefor,  the  bonds 
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were  executed  and  accepted  by  the  city  through  its  common  coun- 
<iil. 

It  was  conceded  on  the  trial  that  Taul's  defalcation,  for  the  period 
€ovei;ed  by  the  b')nd.s,  amounted  to  $3,662.79,  for  which  the  court 
;gave  jii(ii:iiier»t  Mjrainst  the  sureties.  Taul  was  marshal  of  the  city 
for  the  two  years  preceding  his  election  for  the  term  covered  by  the 
bonds  in  suit. 

It  is  insisterl  that  the  sureties  were  not  liable  on  the  bonds  because, 
at  the  time  the  council  pernjitterl  Taul  to  quality  as  marshal  and  ac- 
cepted the  bonils  Oil  the  8  I  of  July,  1888,  he  was  ineligible  to  hold 
the  office  because  l»e  ha<i  not  then  settle(i  in  full  with  thecitvtV»r  the 
collections  which  he  had  made  in  his  preceding  term,  and  obtained 
a  quietus. 

That  part  of  the  city  charter  relating  to  this  subject  reads  as  fol- 
lows: **No  person  shall  be  eligible  to  the  otHce  of  clerk,  marshal, 
•collector,  treasurer  or  as^^essor  who  is  not,  at  the  time  of  his  election 
or  appointment,  a  qualified  voter  of  the  city,  and  has  not  had  a  set- 
tlement with  the  city,  and  obtained  proper  vouchers  <»r  a  quietus." 

It  is  admitted  that  at  the  time  Taul  qualified  as  marshal  in  1888  he 
had  not  made  a  full  settlement  with  the  city  for  the  preceding  term, 
fior  had  he  obtaincnl  a  quietus. 

It  was  not  known  by  the  <'ommon  council  at  this  date  what,  if 
anythinir,  Taul  owed  tlie  city,  but  sub-<equentlv  it  was  a-^certained 
by  a  settlement  with  liim  that  he  owed  it  $1,7(K)  or  SI, 800.  This 
i'ourt  has  in  some  cases  held  that  sureties  in  a  bond  can  not  escape 
liability  thereon  because  the  principal  was,  at  the  time  he  qualified 
as  an  officer  and  gave  the  bond  recjuired  by  law,  ineligible  to  the 
ottice.  (Jones  v.  Gallatin  county,  78  Ky.,  401;  Commonwealth,  for 
Harris  v.  Teel,  14  B.  M.,  29.) 

In  fact  counsel  concede  this  to  be  the  law.  However,  it  is  insisted 
with  much  earnestness  that  the  common  council  is  the  legal  repre- 
sentative of  the  city,  and  by  the  law  the  duty  is  imposed  on  that 
body  of  accepting  and  approving  the  bond  of  the  marshal,  of  issuing 
to  or  withliolding  from  the  officer  of  the  city  who,  by  law,  receives 
its  moneys  a  (luietus;  that  the  fact  the  council  permitted  Taul  to 
<iualify  as  marshal  was  a  declaration,  imputable  to  the  city,  that  he 
was  honest,  had  paid  over  all  its  money  in  his  hands  due  it",  and  held 
the  quietus  required  by  the  charter;  that  such  action  was  misleading 
to  the  sureties,  incn^ased  the  hazard  of  their  undertaking,  and  that 
the  city  is  now  estopped  to  assert  a  claim  on  the  bond  against  the 
sureties.  In  other  words,  the  contention  is  not  that  the  mere  fact  of 
the  ineligibility  of  Taul,  but  the  import  of  the  act  of  the  common' 
oouncil'in  permitting  him  to  qualify  renders  the  bond  invalid  in  so 
far  as  the  sureties  are  concerned— that  is  to  say,  that  the  mere  act  of 
permitting  him  to  qualify  was  ecjuivalent  to  a  representation  to  the 
sureties,  on  the  part  of  the  city,  that  he  was  not  a  defaulter,  and  that 
he  had  his  quietus. 

A  municipal  government  is  one  of  the  auxiliaries  of  the  State  gov- 
ernment. Its  creation  is  for  the  purpfise  of  aiding  the  inhabitants  of 
a  given  locality  in  the  conduct  of  their  business  and  political  affairs, 
but  the  primary  object  is  to  aid  the  State  in  its  governmental  func- 
tions; therefore,  in  the  delermination  of  the  question  as  to  the  eflfect 
of  the  negli^ience  of  the  common  council  of  Mt.  Sterlit»g  in  failing 
to  ascertain  and  disclose  to  the  sureties  on  the  bond  under  discu^sion 
the  previous  defalcation  of  the  marshal,  they  occupy  the  same  rela- 
tion to  the  city  that  officers  or  agents  of  the  Slate  do  in  matters  of 
their  negligence  or  fraud  in  an  effort  to  impute  such  negligence  or 
fraud  to  the  State,  so  as  to  affect  the  liability  of  obligors  to  the  State. 
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The  charter  and  by-laws  of  the  city  of  Mt.  Sterliner,  requirins  that 
frequent  settlements  should  be  made  with  its  officers  who  handle  its 
raone^'s,  were  not  intende<i  for  the  benefit  of  the  sureties  o;i  their 
bonds,  t»ut  for  the  protection  of  the  inhabitants  of  the  city,  b'or  the 
same  reason  the  law  required  the  marshal  to  ifive  bond,  with  appel- 
lants as  sureties,  covenanting  to  pay  over  such  fines  an«i  taxes  as  he 
should  collect  by  virtue  of  his  office. 

The  sureties  jfuaranteed  that  the  njarshal  would  be  honest  and 
faithful  in  the  discharjje  of  his  dutins.  The  city  did  not  >:uarantee 
t(»  the  sureties  on  the  bond  which  the  inarshal  urave  that  the  other 
officers  of  the  city  were  honest  and  faithful.  Neither  is  there  any 
implied  obliiJ^atioij  on  the  <Mty  to  that  etfMct. 

While  the  lacis  of  this  are  not  precisely  the  same  as  those  of  the 
Tate  case  (80  Ky.,  587),  yet  the  principles  of  law  ieco;;nized  in  that 
Cfise  are  e<|ually  applicable  lo  this  c<isi*. 

In  the  Tate  c<ise  it  was  cont*  nded  that  Ixcuuse  the  law  required 
certain  officers  to  make  certain  settlenitnt-i  with  Tate  as  SiMle  tieas- 
urer,  and  they,  by  their  laches  or  no^^liiience,  havinu:  failei  to  make 
discoveries  of  his  defalcations,  his  sureties  were  released  on  his  l)ond 
as  tre.isurer. 

In  this  case  there  appears  to  have  been  a  failure  to  make  such  set- 
tlements as  the  law  retiulred.  and  the  marshal,  havin»^  f.iiled  to  pay 
the  entire  amount  which  he  owed  the  city  and  obtaiii  his  (luieius, 
was  thereby  rendered  ineligiljle  to  the  othce. 

It  is  insisted  that  this  case  is  disiino;uishable  from  the  Tate  case 
because  the  governing  body— the  common  council — of  the  city,  by 
allowing  the  marshal  to  qualify,  was  a  declaration  that  he  had  been 
a  faithful  officer  for  the  past  term,  and  had  received  his  quietus, 
hence  they  were  misled. 

In  the  Tate  case  the  law  required  settlements  to  be  made  with  the 
treasurer;  they  were  made,  and  no  defalcation  iliscovered,  and  Tate 
proceeded  to  discharge  his  duties.  The  -eitlements  which  were  made 
with  Tate  were  equally  as  strong  a  d(?claration  that  he  was  an  honest 
and  faithful  officer  as  was  the  act  of  the  common  council  in  allow- 
ing Taul  to  quality  as  marshnl,  and  execute  the  bond  under  consid- 
eration. The  court  decided  that  Tate\s  sureties  were  liable  on  the 
bond  for  his  defalcation  occurring  during  the  period  covered  by  it. 

Thinking,  as  we  do,  that  the  reasoniny:  of  the  court  in  the  Tate 
case,  and  the  principles  therein  enunciated  are  applicable  10  this 
ease,  we  deem  it  unnecessary  and  unprofitable  to  enter  a  discussion 
of  the  general  principles  which  control  in  determining  the  liability 
of  sureties  in  ot)ligations. 

Wherefore,  the  judgment  is  affirmed. 

Jud>ie  Hazelrlgg  not  Hitting. 


Louisville  <fe  Nashville  R.  11.  Co.  v.  McP^lwain. 

{.Filed  February  19,  1896.) 

Death  by  wrongful  act — Action  tinJer  statute  a  bar  to  action  for  loss  of  ^uije^s 
society — A  recovery  by  the  hasband  as  perHoiial  repror^eiitHtive  of  his  wife  for 
her  death  by  the  wrongful  act  of  another  is  a  bar  to  au  action  by  the  hus- 
band for  damages  for  the  ^Moss  of  her  society"  from  the  time  the  injury 
was  inflicted  antil  her  death. 

Ben.  T.  Perkins,  jr.,  for  appellant. 
Forgy  A  Petrie  for  appellee. 
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Appeal  from  Todd  ('ireuit  Court. 
Opinion  of  the  court  by  Judge  Payiiter. 

On  the  8tli  day  of  October,  1892,  a  freight  train  on  appellant's  roa(t 
struck  Josephine  E.  McKlvvMin  while  she  was  crossing  the  tra<k  at 
a  public  road  crossiuir,  inliictni;;  injuries  from  which  she  died  on  the 
23d  day  of  D^^cember,  1892. 

T.  W.  Mi'Klvvain,  the  plaintiff  in  this  case,  qualified  as  executor 
of  her  will,  instituted  an  acti<)Ji  as  such  personal  representative  and 
recovered  a  judi^ment  aprainst  the  defendant  for  the  sum  of  !j;o, 000. 
This  action  was  instituted  at  the  same  time  by  the  plaintiff  as  the 
husband  ol  the  deceast»d,  seekinj^  to  recover  in  his  individual  capac- 
ity damaifes  for  the  •* loss  of  her  society"  from  the  diite  the  injury 
wasintiicted  until  her  death. 

In  the  action  as  personal  representative  he  recovered  compensatory 
da  masses  under  the  instructions  of  the  court  for  physical  and  mental 
sufferiu}^,  for  expenses  of  treatment  and  for  the  permanent  impair- 
ment of  her  ability  to  earn  money,  etc. 

The  sole  (juestion  in  this  case  is  as  to  win  ther  the  recovery  in  the 
action  as  personal  representative  of  the  estate  of  the  deceased  is  a 
bar  to  the  husband's  right  to  recover  for  a  loss  for  which  it  is  claimed 
the  common  law  afforded  him  redress. 

To  determine  this  question  the  common  law  must  be  considered 
in  connection  with  the  statutory  remedy  afforded  for  negligent  acts 
resulting  in  death. 

By  the  principle  of  the  common  law' the  right  of  action  for  an  in- 
jury to  the  person  abated  upon  the  death  cif  the  party  injured,  the 
case  falling;  within  the  familiar  rule  actio  personalia  moritur  cum 
persona,  Tnerefore,  if  death  re-^ulied,  whether  instantaneously  or 
not,  from  such  injury,  no  action  could  be  maintained  by  the  personal 
representative  of  the  injured  party  to  recover  damages  suffered  by 
the  decedent. 

Ah  early  as  1606  in  the  Kings  Bench  the  case  of  Higtsins  v.  Butcher 
(2  Yelverton,  89),  arose,  wherein  the  plaintiff  sought  to  recover  dam- 
ages of  the  defendant  for  assaultinvr  and  beating  his  wife,  of  which 
she  died.  The  action  seemed  to  have  been  for  damages  to  the  wife 
and  not  for  loss  of  service.  It  was  held  there  could  be  no  recovery, 
as  the  injury  having  resulted  in  death  the  cause  of  action  therefor 
w«s  merged  in  the  felony.  It  might  be  added  at  this  point  that  rea- 
sons other  than  merger  have  been  suggested  for  the  rule,  to  wit:  The 
law  of  forfeiture,  the  maxim  actio  peraonalis  moritur  cum  peraona 
and  public  p  )licy. 

From  the  case  of  Hisrgins  v.  Butcher  the  question  does  not  appear 
to  have  been  raised  in  England  until  1808,  in  Baker  v.  Bolton,  1 
Campbell,  493.  It  was  an  action  against  the  proprietors  of  a  stage- 
coach, on  which  the  plaintiff'  and  his  wife  were  traveling,  when  it 
was  overturned,  inflicting  injuries  on  himself  and  also  upon  his  wife, 
from  which  she  died  within  a  month.  It  wjis  declared  that  ** the 
plaintiff  had  wholly  lost  and  been  deprived  of  the  comforts,  fellow- 
ship and  as.sistance  of  his  said  wife,  and  had  from  thence  hitherto 
suffered  and  undergone  great  grief,  vexation  and  anguish  of  mind." 

Lord  P^llenborough  said:  *'Thejury  could  only  take  into  considera- 
tion the  bruisps  which  plaintiff'  had  himself  sustained,  and  the  loss 
of  hi?»  wife's  society  and  the  distress  of  mind  he  had  suffered  on  her 
account  from  the  time  of  the  accident  till  the  moment  of  her  disso- 
lution." 

The  above  is  the  opinion  in  full.    Although  the  case  was  at  nisi 
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firiuH  it  is  the  leadin<^  case  on  the  subject.  It  was  recotrnized  as  the 
law  in  En^iand  until  the  enactment  of  the  statute  familiarly  Icnown 
«8  **Lt»rd  Campbell's  Act''  in  1846. 

Until  the  passajire  of  (hat  act  the  law  was  recognized  to  be  that  "in 
a  civil  court  the  death  of  a  human  beinji^  could  liot  be  complained  of 
as  an  injury." 

Formed  after  ''Lord  Cduipbell's  Act"  nearly  if  not  all  the  States 
of  the  Union  have  enacted  statutes  making;  an  action  at  law  main- 
tainable a^ain^t  a  person  who,  by  wrongful  act,  neglect  or  default, 
-may  have  causeil  the  death  of  another. 

The  courts  of  this  country,  with  one  or  two  exceptions,  accepted 
Baker  v.  Bolton  as  authority  until  the  enactment  of  the  statutes  to 
which  we  have  just  referred. 

Lockwood,  (Jarey  and  wife  v.  The  Berkshire  Railroad  Co.,  <Jtc.,  1 
<!?ushing,  475,  follows  Baker  v.  Bolt(m,and  is  a  leadimr  case  upon  the 
subject. 

The  qu'^tion  arose  in  this  court  in  1858  in  Eden  v.  Lexington  d 
Frankfort  R^iilroad  Co.,  14  B.  M.,  2()4,  before  the  enactment  of  the  stat- 
ute. Thiit  was  an  action  by  the  husband  as;ainst  the  railroad  company 
for  the  alleged  negligent  killing  of  his  wife.  She  was  killed  instantly. 
The  court  toUowed  the  principle  enunciated  in  Baker  v.  B'>lton,  but 
•erroneously  assumed  that  it  was  decided  in  that  case  that  when  death 
resulted  the  civil  remedy  was  merged  in  the  public  offense.  The 
'Court  sud  in  the  Eden  case:  ''The  cause  of  acti4m  for  injuries  to  the 
person  dies  with  the  person  injured,  an<l  follows,  as  a  necessary 
<jonse<|uence,  that  the  ciuse  of  artion,  having  itself  abated,  no  sepa- 
rate action  can  be  maintained  for  such  damages  as  are  exclusively 
<!onsequentiHl.  Bui  ft»r  agi^ravated  injuries  to  the  person  of  the  wife 
or  child  the  husband  or  parent  has  an  independent  and  separate 
<^use  of  action  for  the  loss  i.f  society  of  the  wife  or  the  service  of  the 
child,  as  the  case  may  be.  This  cause  of  action  does  not  abate  by 
the  subsequent  death  of  the  wife  or  child,  but  the  death  of  either  af- 
fects the  extent  of  the  recovery,  as  l»y  that  event  all  further  claim  to 
the  society  of  the  one  or  the  services  of  the  other  ceases  and  deter- 
mines. And  the  rule  still  prevails,  although  the  death  that  produces 
this  effect  results  from  the  same  injurv,  which  gives  rise  to  the  ac- 
tion." 

**  According  to  the  existing  law  there  can  be  no  recovery  for  this 
injurv.  inasmuch  as  the  death  of  the  wife  was  instantaneous,  and  it 
is  only  for  the  hws  that  is  sustained  by  the  husband  in  this  respect 
from  the  moment  of  the  injury  up  to  the  time  of  the  death  of  the 
wife,  for  which  any  recovery  csn  he  had." 

The  death  resulting  immediately  on  the  infliction  of  the  injuries, 
fio  appre<'iable  time  elapsed  in  w^hich  the  husband  could  enjoyed  his 
wife's  society,  hence  no  dama^je  could  result. 

It  is  fierfectly  manifest  that  at  the  common  law  a  husband  could 
recover  (Hma-ires  for  the  loss  of  her  society  from  the  date  of  the  in- 
jury until  her  death  for  a  negligent  act,  resulting  in  the  injury  of  his 
wife,  although  she  rlied  therefrom.  The  (]uesti<m  here  arises  as  to 
what  effect  the  statute,  providing  a  remedy  for  injuries  to  the  person 
by  negligence,  have  upcm  the  right  of  the  husband  to  maintain  an 
action  for  such  injuries,  for  which  the  common  law  afforded  him  re- 
dress. 

At  the  common  law,  althouyrh  the  person  injured  may  have  suf- 
fered great  physical  and  mental  pain,  the  cause  of  action  was  abated 
by  his  death.  The  General  Assembly,  in  order  to  preserve  and  keep 
alive  such  cause  of  action,  provided  that  except  actions  for  assault 
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and  Imttery,  slander,  criminal  conversation,  and  so  much  of  the  action 
for  malicious  prosecution  as  is  intended  to  recover  for  personal  in- 
jury, survive  to  the  personal  representative.  (Chapter  10,  General 
Statutes.) 

To  [provide  a  cause  of  action  where  none  existed  the  statute  of  1854 
was  enacted,  which  jrave  a  cause  of  action  to  the  personal  represen- 
tative of  one  not  in  the  employment  of  the  railroad,  where  life  wa» 
lost  by  reason  of  the  netrlitrence  or  carelessness  of  the  servants  or 
aifents,  etc.,  of  such  railroad. 

A  recovery  under  section  1,  chapter  57,  General  Statutes,  ffoes  to 
the  estate  of  the  decedent.  This  was  the  section  under  which  the 
plaintitf,  as  personal  representative  of  the  estate  of  his  deceased  wife^ 
recr)vered  in  the  other  action  mentioned. 

Counsel  for  appellees  cite  Hansford's  adm'r  v.  Payne  &  Co.,  11 
Bush,  881,  to  sustain  the  contention  that  this  action  can  he  main- 
tained, while  counsel  for  appellants  cite  the  case  of  Conner's  adm'r 
V.  Paul,  12  Bush,  144,  in  support  of  the  opposinjr  view. 

Hansford's  case  was  not  under  either  section  1  or  3  of  chapter  57, 
General  Statutes.  The  petition  did  not  charge  the  life  was  lost  by 
the  willful  neglect  of  the  defendant,  hence  was  not  under  section  3, 
and  as  it  was  not  lost  by  reason  of  the  negli»„'ence  or  carelessness  of 
the  proprietor  of  a  railroad  or  its  agents  or  servants,  the  action  could 
not  lie,  and  was  not  intended  to  be,  under  section  1. 

It  was  an  action  against  apothecaries  because  their  prescription 
clerk,  in  attempting  to  fill  n  physician's  prescription,  put  up  crotou 
oil  instead  of  linseed  oil.  The  croton  oil  was  administered  to  plain- 
tiff's intestate.  It  was  charired,  amouL'  other  things,  in  the  petition 
that  it  caused  him  great  suffering  and  agony,  and  did  hi  in  serious- 
and  irreparable  injury,  and  was  the  immediate  cause  of  his  death. 
The  action  was  brought  by  decedent's  personal  representative. 

At  common  law,  had  the  deceased  lived,  he  could  have  maintained 
the  action  for  the  agony  and  suffering  resulting  from  the  clerk's 
mistake,  and  at  his  deith  the  cause  of  action  \vould  have  ceased 
exept  for  chapter  1(1,  General  Statutes,  sff/}ra,  which  <»aused  it  to  sur- 
vive in  the  name  of  his  personal  representative.  For  this  reason 
the  court  in  that  case  held  the  i>etition  was  good.  Under  the  state- 
ments of  the  petition  no  recovery  could  be  had  for  the  death  of  the 
injured  party. 

It  was  not  in  issue  in  the  case  as  to  what  the  rights  of  a  husband 
were  when  his  wife  lost  her  life  by  the  wrongful  act  of  another,  but 
the  judge  delivering  the  opinion  in  the  discussion  of  the  case  restated 
the  doctrine  of  Baker  v.  Bolton,  as  sanctioned  in  Ed<  n's  (.*ase  (14  B» 
M.,  204). 

Had  the  injured  party  been  the  wife  instead  of  the  husband,  then 
certainly  he  would  have  had  the  right  at  thecomnnai  law  to  have 
maintained.an  action  for  the  loss  of  the  society  of  his  wife,  although 
her  personal  representatives  ndght  have  instituted  an  action  to  re- 
cover damages  for  mental  and  physical  suffering. 

Had  the  wife  survived  her  Injuries  she  eould  have  maintained  her 
action  for  her  mental  and  physical  suffering.  Had  the  husband  sus- 
taine<]  damages  in  consequence  of  his  wife's  injuries,  by  the  **loss  of 
her  society,"  then  he  could  have  also  maintained  his  action  to  re~ 
cover  such  damages. 

Had  she  lived  he  could  not  recover  for  her  mental  and  physical 
suffering  because  that  was  a  damage  to  her;  neither  could  she  recover 
for  his  *'loss  of  her  society"  because  that  was  his  damage.  Both 
causes  of  action  existed  at  common  law. 

The  action  instituted  by  McElwain  as  personal  representative  wa» 


GRUBBS    V.    MC  ILVAIN.  383: 

not  based  on  a  comnion-lttw  right,  but  to  enforce  a  ritrbt  secured  by 
statute.  This  statute  very  much  enlarged  the  rights  which  had  ex- 
isted at  common  law.  It  gave  the  personal  representative  the  right 
to  recover  for  the  loss  of  the  life,  and  thus  increased  many  fold  the- 
amouut  which  formerly  could  be  ret^overed. 

The  husband  under  the  statute  (General  Statutes)  would  take  the 
entire  amount  received,  subject  to  the  deUts  of  decedent.  It  was- 
greatly  to  the  advantage  of  the  husband  to  enjoy  the  statutory  rights 
instead  of  those  which  formerly  existed;  therefore,  it  can  not  bo  said 
that  the  statute  diminished  the  rights  of  the  husband. 

We  can  not  believe  that  the  General  Assembly  intended  that  the 
personal  representative  should  maintain  an  action  for  the  death  of 
the  wife,  practically  for  the  husband's  benefit,  and  allow  at  the  same 
time  the  husband  to  maintain  one  on  his  own  account  for  the  same 
acts  or  negligence. 

In  the  Hansford  case,  in  discussing  the  effect  of  a  recovery  of  pu- 
nitive damages  under  section  3,  chapter  57,  supra,  the  court  said: 
**A  recovery  of  punitive  damages  for  the  destruction  of  the  life  will 
certainly  bar  any  other  nclion  lor  the  injury,  or  any  of  its  conse- 
quences." 

It  is  the  degree  of  netzligence  which  determines  whether  the  re- 
covery should  l)e  compensatory  or  punitive,  but  when  the  action  by 
the  personal  represent! ve  is  based  on  section  1  of  the  statute  in  ques- 
tion the  recovery  should  be  as  effectual  a  bar  to  any  other  action  for 
the  injury  or  any  of  its  consequence^^  as  it*  the  jury  should  have 
added  putative  to  the  compensatory  damages. 

In  Conner's  adm'x  v.  Paul,  12  Bush,  145,  it  appeared  two  actions, 
were  instituted  by  the  personal  representative  of  the  deceased.    The 
mother  qualified  as  administratrix  in  Indiana,  where  the  injury  was 
infiicteil,  and  also  in  Kentucky,  where  the  deceased  lived. 

As  administratrix  under  her  Kentucky  appointment  she  instituted 
an  action  to  recover  for  the  mental  and  physical  suffering  uf  de- 
ceased. As  administratrix  under  the  Indiana  appointment  she  in- 
stituted an  action  to  recover  for  the  loss  of  life  of  her  intestate.  The 
acts  of  negligence  were  the  foundation  of  each  action,  and  the  court 
held  a  recovery  in  one  action  would  bar  a  recovery  in  another  ac- 
tion. 

We  conclude  that  as  the  statute  gives  the  personal  representative  the 
right  to  maintain  the  action  for  the  loss  of  life  of  the  wife,  and  thecon- 
sequeiices  of  the  nejjligent  act  producing  the  injury,  the  husband  can 
not  maintain  the  action  for  the  li»ss  of  her  sc»ciety.  The  legislative 
intent  was  to  increase  the  elements  of  damage  flowing  from  the  acts 
or  negligence  producing  death.  It  was  not  the  intention  of  the  Leg- 
islature to  multiply  actions.  The  husbjmcl  must  accept  the  benefits 
which  the  statute  secures  him  in  lieu  of  those  he  possessed  at  com- 
mon law. 

Wherefore,  the  Judgment  is  reversed,  with  directions  that  further- 
proceedings  be  had  consistent  with  this  opinion. 


Grubbs  v.  McIlvain. 

{Filed  Ma//  28,  1896— 2Vb^  to  be  reported.) 

1.  SftfUment  of  partnership— \j\  this  nctioD  involving  the  settlement  of 
partnerflhip  acoonntu  between  appellant  and  appellee  it  was  error  to  credit, 
the  appellee  with  what  he  had  paid  another  partner  for  his  ponition  in  the* 
flrm,  as  it  is  doobtful  whether  the  araoont  of  assets  wonld  justify  the  oon- 
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olnsion  that  the  parties  rei^arded  that  som  as  so  maoh  capital  iDvested  io 
the  concern  by  the  appellee  as  between  himself  and  the  appellant. 

2.  Same — The  chancellor  properly  refased  to  charge  the  firm  with  the 
aoaonnt  of  notes  discoanted  in  bank,  the  proceeds  of  which  were  appropri- 
ated by  appellant  to  his  individual  use. 

C.  H.  Fisk  for  appellant. 

Tarvin  &  Hall  for  appellee. 

Appeal  from  Kenton  (Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

While  the  commissioner's  report  in  this  case  shows  the  stock  on 
l)and,  when  ap(»ellee  became  a  partner,  was  worth  $3,500  and  the 
Orant  county  land  |l,oOO,  also  outstanding  notes  and  accounts,  mak- 
ing $5,000  exclusive  of  the  notes  and  accounts,  still  we  are  not  dis- 
red  to  credit  the  appellee  with  the  $1,275  paid  by  him  toBrarolage 
his  position  in  the  firm,  as  it  is  doubtfuf  whettier  the  amount  of 
assets  would  Justify  the  conclusion  that  the  parties  regarded  that 
:sum  as  so  much  capital  invested  in  the  concern  by  the  appellee  as 
between  himself  and  the  appellant. 

We  will  assume,  as  the  proof  warrants,  that  the  firm  was  out  of 
debt  when  the  appellee  became  a  partner.  He  paid  into  the  firm 
$2,067.84  when  he  entered,  and  subsequently  paid  in  the  additional 
sum  of  $1,000. 

The  firm  did  a  profitable  business,  but  in  about  two  years  and  eight 
months  made  an  assignment  of  the  firm  property.  The  appellant 
iseems  to  have  managed  and  controlled  the  moneys  of  the  flrni,  and 
in  fact  obtained  the  entire  benefits  resulting  from  the  partnership. 
It  is  manifest  the  firm  should  not  be  charged  with  the  notes,  amount- 
ing to  $10,550,  discounted  at  the  German  National  Bank,  as  the  money 
was  applied  to  the  individual  use  of  the  appellant,  and  this  finding 
of  the  chancellor  will  not  l)e  interfered  with,  and  accounts  for  the 
Arm's  financial  wreck,  the  one  partner  appropriating  the  entire 
profits  to  his  own  use. 

The  chancellor  finds  upon  a  settlement  between  these  partners  that 
the  appellant  is  indebted  to  the  appellee  in  the  sum  of  $5,278.55,  but 
this  sum  should  be  credited  by  the  amount  paid  Bramlatre  by  the 
appellee  for  his  interest,  as  it  should  not  have  entered  into  the  settle- 
ment, and  would  leave  the  appellant  indebted  to  the  appellee,  in  the 
sum  of  $4,003.55,  with  interest  from  the  22d  of  December,  1890,  in- 
stead of  the  sum  adjudged. 

In  all  other  respects  the  judgment  below  is  affirmed,  and  is  re- 
versed that  this  credit  may  be  entered. 


Trustees  op  the  C'iiurch  Hcime  tor  Females  and  Infirm- 
ary FOR  THE  Sick  v.  Morris,  &l\ 

(Filed  Mai/  29,  1896.) 

Renunciation  of  will  by  loithnv — Time  of  distribution  of  estate  —Compensation 
-of  res itlzi  try  it's: fi tee— When  a  widow  has  renoanced  the  provisinrist  of  her  de- 
'Oeased  huHbnnd^rt  will,  f^ivin^  her  hi8  entire  estate  for  life,  the  reaBon  for 
poetponint;  the  diatribution  of  the  estate  oeHHe8,  and  the  lei^acien  made  pay- 
able npon  the  widow*R  death  beoome  payable  at  onoe,  nolesH  there  ia  aonoe- 
thing  in   the  will  iodicatiug  a  contrary  intention.     The  apeoitko  lej^ateea, 
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beinfi:  the  chief  objeoU  of  the  teAtntor'd  boanty,  should  not  be  delayed  in  the 
■BDJoymeut  of  their  legaoie:*  iii  order  that  the  re^idoHry  le((atee8,  who  have 
been  disappointed  by  the  action  of  the  widow  io  renounciu^  the  will,  mny 
be  competieated  oat  of  the  benefitA  intended  to  be  conferred  apon  the 
widow.  Jt  might  be  different  if  an  intention  was  apparent  to  bnoefit  cer- 
tainly the  residnary  legatees  and  to  make  them  the  chief  objectA  of  the  te8- 
•tator'a  boonty,  bnt  no  such  intention  appears  in  this  case. 

Helm  &  Bruce  for  appellant. 

Barnett,  Miller  &  Barnett  and  Samuel  B.  Kirby  for  appellees. 
Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 
Opinion  of  the.court  by  Jud^e  HazelrijrK- 

By  the  will  of  John  P.  Morton  the  net  income  of  his  entire  estate 
was  to  «:o  to  his  wife  so  long  as  she  livecl.  Upon  her  denth  the  estate 
was  to  be  distributed  as  follows:  (Item  4)  To  J.  H.  Morton  Morris, 
$o,00<»;  Ellen  M.  Goodloe,  $3,00U;  Mary  Belle  Griswold,  J|1,0(H);  Mor- 
ton  Morris,  jr.,  $1,()()0;  Morion  Griswold,  $1,(HX),  and  Margaret  M. 
Becker,  $500. 

Then  follows  a  clause  firiving  to  the  appellant,  a  charitable  institu- 
tion in  Louisville,  the  sum  of  $40,(MMI.  In  a  succee<ling  clause 
the  sum  of  $IO,0(M>  is  set  apart  for  the  construction  of  buildings 
•on  the  lot  of  the  Orphanasre  of  the  Good  Biiepherd,  where  ine- 
•chanical  edut-ation  might  be  furnished  the  inmates  of  the  orphanage. 
This,  however,  was  oji  condition  that  a  like  sum  should  be  lurnished 
by  others,  which  was  not  done. 

By  another  clause  the  testator  provided  that  if  there  still  remained 
H  surplus,  and  enough  /or  that  purpose,  the  sum  of  $20,000  was  to  go 
to  the  appellant  for  inve?*tment  for  the  use  of  the  lioys  cared  for  at 
the  Orphanage  of  the  Gi»oi|  Shepherd,  and  the  income  was  to  be  paid 
them  when  they  reached  maturity,  etc. 

Then,  after  disposiuiT  of  a  fruit  grove  in  Florida  toanuml)er  of 
persons,  the  last  item  of  the  will  provided  as  follow^:  **  After  all  the 
foresroing  devises  are  provided  for  in  full,  in  the  order  named,  and 
there  yet  remains  a  surplus  from  any  and  hU  sources,  the  same 
shall  be  divided  into  four  e'pial  parts,  and  one  part  each  shall  pnss 
to  the  first  live  of  the  several  beneficirtrie-«  named  in  item  (4)  four.'* 

The  will  was  probated  in  the  county  court  of  Jefferson  county  in 
July,  1889,  but  was  contested,  and  the  mandate  of  this  court  aflirm- 
inn  the  judgment  below  establishinir  the  will  was  entered  in  October, 
J892.  Peniiing  this  contest,  however,  the  widow  renounced  the  pro- 
visions of  the  will.     Tnis  was  done  on  Murch  12,  1801. 

By  appropriate  proceedin^js  the  interest  of  the  widow  has  been 
allotted  to  her,  the  effect  of  which  allotmt  nt,  growiny:  out  of  her  re- 
•nunciati(m  of  the  will,  has  been  to  withdraw  from  the  estate  some 
fifty-odd  thousand  dollars.  If  thedlstrit>ution  ot  th**  remainder  of  the* 
-estate  is  now  made  the  rtsidujiry  lejjatees  will  get  much  less  than  if 
it  Is  postponed  until  the  widow's  death,  the  income  of  it  in  the  mean- 
time beinsr  set  apart  for  their  benefit. 

The  judgment  below  postponed  the  distribution  until  the  (hath  of 
Mrs.  Morton  unle?'S  in  the  meantime  the  Mccrcti<ms  of  the  estate 
sihall  equal  the  amount  withdrnwn  by  her,  in  whirh  evtMit  the  dis- 
tribution was  to  be  made,  giving  the  appelbiot  the  $()0,0()0  without 
interest,  and  giving  the  residuary  leL^atees — the  appellees  here — the 
entire  balance.  The  correctness  of  this  Judgment  is  the  sole  question 
on  this  ap)>eal. 

The  only  reason  we  conceive  for  the  testator's  fmstponement  of 
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the  distribution  until  tlie  death  of  his  widow  was  that  she  might  be 
provided  for,  and  when  the  reason  for  postponement  ceased,  as  it  did 
upon  her  renunciation,  we  can  not  see  why  those  who  were  the  chief 
objects  of  the  testator^s  bounty  should  be  delayed  in  the  enjoyment 
of  their  legacy. 

Wl^ile  tlie  amount  of  the  residuary  estate  is  lessened  to  the  extent 
of  the  widow's  allotment,  they  can  not  complain  because  they  were 
only  t(»  iret  what  was  left  after  payment  in  full  of  the  specific  lejjra* 
cies.  They  are  benefited  to  son»e  extent  because  they  jjet  their  syn*- 
cific  legacies  at  once,  instead  of  waitinj^  until  the  widow^s  death; 
and  it  is  not  for  the  court  to  attempt  an  adjustment  of  their  profit 
and  los^  account  t>y  withholding  from  the  principal  object  of  the 
testator's  solicitude  the  estate  intended  for  them. 

To  the  extent  that  the  testator  intended  to  prefer  the  appellees  or 
make  it  vertaiu  that  they  should  get  a  part  of  his  estate,  he  provide<i 
for  them  in  item  4  of  his  will  as  to  whether  they  would  get  any  fur- 
ther  estate,  he  left  in  uncertainty,  and  indeed  expressed  a  doubt  as 
to  whether  there  would  be  enough  to  pay  the  $20,00(1  mentioned  in 
the  will,  and  still  further  indicated  a  doubt  in  the  last  clause  by  bas- 
ing the  residuary  devise  on  the  (juestionable  condition  of  there  still 
remaiiiin*.r  a  surplus  of  the  estate. 

The  general  rule  is  well  settled  that  a  renunciation  of  the  will  by 
the  widow  under  circumstances  like  the  present  has  theetf^nrt  of  pre- 
cipitating I  he  maturity  of  the  legacies. 

The  rule  is  thus  stat»^d  in  In  re  Ferguson's  Estate  (1890),  20  At-^ 
Ian  tic  Rep.,  94;')  (Pa.).*  **It  w:is  held  in  (Hoover's  Appeal,  74  Pa.  St., 
14-{,  that  devist»s  or  he(|ue>ts,siil>(»r(iinate  to  a  life  estate  \\\  tfie  widow 
and  contingent  upon  her  death  or  {)ayment  of  which  is  po<tf»oned 
until  then,  become  presently  payable  upon  herelection  to  take  under 
the  intestate  laws.  A*<  t<i  its  effect  upoti  all  claims  under  the  will 
her  electi(>n  is  equivalent  to  herdciith.  This  islhegener;d  rule;  and 
if  there  are  any  exceptions  they  mu<t  depend  on  the  expression  or 
unavoidable  implication  of  a  contrary  intent  of  the  testateir."  And 
the  npihion  of  the  lower  c()urt  in  that  case  that,  **as  the  residuary 
legatees  w<»uld  be  disappointed  in  the  amount  conung  to  them, which 
would  le  diminished  by  the  half  ot  the  j)ersonalty  taken  at>solutely- 
by  the  widow,  they  should  l)e  comptMisaled  out  ot  the  betiefits  in- 
tended tn  l>e  conferrid  on  the  widow,"  was  reversed  under  the  rule 
ann(»unce<l. 

We  are  aware  that  there  are  exceptions  to  the  rule,  but  the  inten- 
tion of  the  testator  nmst  pre\ail  so  far  as  it  <an  be  ascertained.  That 
is  higher  than  any  equitat)le  nde  adopted  to  carry  out  what  may 
.s(»em  to  a  court  a  more  equal  or  just  distribution  tif  the  estate. 

There  is  no  reason  whatever  in  this  case  to  depart  froiri  the  direct 
command  of  the  testator  to  distribute  this  estate  in  the  manner  in- 
whi<'h  he  directs  it  to  be  done.  It  might  be  <litferent  if  an  intention 
was  apparent  to  benefit  certainly  the  residuary  legatees,  and  the  bulk 
of  the  t  state  was  expected  to  be"  left  lor  them.  In  such  event  they^ 
and  not  others,  could  be  said  to  be  the  chief  objects  <»f  the  testator'* 
tjounty,  and  they  would  be  protected,  not  because  it  would  beequi- 
tai»le  or  just,  but  becau.se  such  was  the  intention  of  the  testator. 

The  question  remains,  when  .shall  the  leirrtcies  begin  to  bear  inter- 
est? We  have  seen  that  they  became  due  upon  the  renunciation  of 
the  will  by  the  widow,  which  was  in  March,  1891,  but  there  was  a 
contest  over  the  will,  and  the  executors  could  not  pay  until  that  was- 
settled.  This  was  done  in  Ociot»er,  1892,  and  then  lor  the  first  time 
the  payment  couhl  safely  be  made.  It  seems  to  us  interest  should 
be  computed  from  the  last-named  date. 

Judgment  reversed  for  proceedings  consistent  with  this  opinion. 
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Trkasy  V.  Trkasy,  Ac. 
{Filed  May  29,  1896— iVb<  to  be  reported.) 

Renunciation  of  will  by  widow — Compensation  of  specific  ilevisees — Where  a 
vidow  elected  to  reuouuoe  her  deceased  hosband's  will  and  dower  was 
allotted  to  her  in  property  Bpecitically  devised  to  others,  the  speeifie  devisees 
were  entitled  to  compensation  out  of  the  residoarj  estate  for  their  loss  oc- 
casioned by  the  widow^s  ocoopancy  of  their  epeeillc  property. 

\V.  B.  Dixon  and  Hamphrey  <&  Davie  for  appellant. 

H.  S.  Barker  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Hazel ri^g. 

James  Treasy  died  childless  and  testate  in  18JM),  leaving:  a  widow^ 
to  whom  he  jjave  for  life,  in  lieu  of  dower,  the  family  residence, 
with  its  furniture  and  fixtures,  and  charjjed  upon  his  estate  the 
payment  of  all  taxes,  gas  bills  ant  I  water  rents  of  this  property,  to- 
gether with  the  payment  of  $100  i»er  month  for  the  additionaT  sup- 
jjort  of  the  wiclow.  _ 

By  item  2d  he  ^ave  his  brother  Martin,  the  appellant,  certain 
specific  lots  of  land,  and  also  his  intert^t  in  the  tirm  of  Treasy  <fe 
Bm.  In  items  3,  4,  5,  ti,  8  and  10  he  ^ave  to  the  various  appeal  lees 
certain  specific  lots  of  land,  and  to  certain  charities  he  made  various 
bequests.  By  the  11th  item  he  provided  that  all  property  owned  by 
hitn,  not  devised  by  the  will,  should  go  to  his  brother  Martin. 

The  widow  elected  to  renounce  tlie  will,  and  dower  whs  allotted 
to  her  in  property  devised  in  the  main  to  Martin,  but  part  of  which 
had  been  specifically  devised  to  the  appellees,  Thomas  F.  Treasy  an(i 
Mary  Tierney. 

After  some  two  years  she  died,  and  the  sole  quest ir)n  presented  on 
this  appeal  is,  are  the  lejjatees,  Thomas  Treasy  and  Mary  Tierney, 
entitlcMl  to  contribution  r)ut  of  the  residuary  estate  for  their  losses 
occasioned  tjy  the  widow's  occupancy  of  their  specific  property? 

The  chancellor  properly  answennl  the  question  in  the  affirmative. 
The  residuary  legatee  oan  sret  only  what  is  lel't  after  the  spe -itlc  leji^- 
atee  has  been  satisfied.  That  is  the  de.tr  intent  of  the  testator,  and 
it  must  [)revail. 

The  prenera!  rule  is  that  a  specific  devisee  takes  the  particular  thing' 
given  him,  while  the  residuary  le^alee  takes  only  such  part  as  re- 
mains. Xbe  rule  is  founded  on  the  supposed  intention  of  the  testa- 
tor, and  will  not  be  deviated  fnim  unless  an  intent  to  the  contrary 
appears  in  the  will. 

These  principles  were  cotisidered  in  the  case  of  Trustees  of  Church 
Home,  &e.  v.  Morris,  <fcc.,  supra^  384. 

JudjJTment  affirmed. 


Louisville  &  Nashvillk  R.  R.  Co.  v.  Gaines. 

{Filed  June  9,  1896.) 

1.  Railroads — Mistake  in  issuing  limited  ticket — Ejection  of  passen^s^er  from  train 
—Where  a  limited  railroad  ticket  was  by  mistake  of  the  a^j^ent  issaed  to  a 
paftsenger  who  bad  eontracted  and   paid  for  an   aniimited  ticket,  and  tbe 
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pasAou^ar,  whea  ha  preheated  the  ticket  oo  the  next  day,  was  ejected  from 
the  train  beciaiie  the  ticket  hid  expired,  although  the  fault  was  that  of  the 
agent  wha  imiaaJ  th)  ticket  and  not  of  the  oondnotor,  the  passenger  had 
the  right  to  miiutaiii  an  action  of  tort  against  the  company  to  recover 
damia^e^  for  the  iujiry.  And,  although  the  facts  with  reference  to  the  pur- 
chase by  plaintiff  of  the  ticket  and  as  to  his  catering  the  train  are  stated  in 
the  petitioa,  th<4y  are  mere  matters  of  indnsement,  and  the  action  is  to  be 
reg-ird-^d  as  ex  Jglicfo  and  not  ex  contractu. 

i,  VerMrt  not  di%turh;d—h.  verdict  in  favor  of  plaintiff  for  two  hundred 
dollars,  not  palpably  agaiust  the  weight  of  the  evidence,  will  not  be  dis- 
turbed. 

I 

Winslow  &  Winslow  for  appellant. 

Gaunt  <&  Downs  and  J.  A.  Donaldson  for  appellee. 

Appeal  from  Carroll  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

•  The  appellee  purchased  of  the  ticket  agent  of  the  appellant  a  first- 
class  ticket  to  Crab  Orchard  from  thp  city  of  Cincinnati.  The  office 
was  at  Fourth  and  Vine  streets.  He  paid  for  his  ticket  and  pro- 
■ceeded  at  once  to  the  depot,  where  he  discovered  the  train  was  then 
movintf  off  and  out  of  his  reach.  He  returned  to  his  hotel,  and  left 
■on  the  next  train  the  following  morning. 

After  starting;  on  his  journey  the  conductor  on  the  train  of  appel- 
lant applied  for  his  ticket,  and,  upon  examining  it,  found  it  was  a 
first-class  limited  ticket,  and  out  of  date  the  day  previous.  He  re- 
fused to  receive  the  ticket,  and  under  instructions  from  those  in  au- 
thority, having  consulted  them  by  teleufram,  took  the  appellee  by 
the  lapppl  of  nis  coat  and  against  his  will  led  him  off  the  train. 
Some  loud  talking  between  them  preceded  his  removal,  the  appellee 
refusing  to  leaive  the  train,  but  claiming  the  right  to  be  carried  to  his 
place  of  destination. 

When  the  ticket  ai^ent  made  out  his  ticket  he  placed  it  in  an  en- 
velope and  handed  it  to  the  appellee,  the  latter  making  no  examina- 
tion of  it. 

The  appellee  was  taken  from  Covingtcm  to  Milldale,  and  there 
transferred  to  another  train  of  appellant,  and  from  the  last  train  was 
ejected. 

The  appellant's  agent  contradicts  the  statement  made  by  the  ap- 
pellee, and  says  he  sold  him  the  ticket,  as  a  limited  ticket,  for  84.89, 
while  the  regular  first-class  ticket  was  §6,  and  this  would  seem  to 
sustain  theiigent  in  his  version  of  the  matter. 

We  think,  however,  there  was  evidently  a  mistake  made  by  the 
ticket  agent,  as  it  dotis  not  appear  tiie  Hppeliee  knew  they  were  sell- 
ing such  tickets,  and  he  swears  he  applied  for  a  first-class  passenger 
ticket  to  (yral)  Orchard,  and  there  is  no  doubt  but  what  he  supposed 
•he  had  paid  for  such  a  ticket.  ^S()  positive  was  he  of  his  risfht  to  go 
upon  the  ticket  that  he  reqested  the  conductor  to  inform  himself  by 
teletrram,and  the  answer  he  received  was  to  ''^pni  him  off  the  train." 
He  was  made  to  leave  the  train  about  thirty  miles  Irom  his  home, 
^nd  it  seems  to  us  without  much  leastm  on  the  part  of  the  company, 
but,  in  so  lar  as  the  conductor  was  concerned,  it  was  his  duty  to  obey 
the  orders  of  his  superiors,  and  he  is  in  nowise  to  blame.  He  of 
course  looked  to  the  ticket  proentod  to  him,  and  by  that  he  was  to 
be  controlled  in  his  action,  and  hiit  for  the  mistake  made  by  the 
ticket  agent  the  company  could  not  be  held  responsible. 

It  is  claimed,  however,  there  was  no  mistake  made,  and  there  was 
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none  if  the  ticket  agent  is  right  in  his  recollection  of  what  transpired 
when  he  sold  it,  but  tlie  jury  heard  the  testimony,  and  seem  to  have 
been  satisfied  the  history  of  the  purchase  of  the  ticket  was  as  stated 
by  the  appellee. 

It  is  an?ueti  that  no  recovery  can  he  had  except  on  the  breach  of 
the  contract  to  carry,  and  not  then  if  the  ticket  presented  does  not 
t-vidence  I  he  obligation  to  transport  the  passenger.  Tiiis  would  evi- 
dently lie  the  correct  rule  if  the  mistake  had  not  been  with  the  com- 
pany, as  it  can  scarcely  be  held  that  a  ticket  worthless  for  travel 
when  sold  by  the  agent  of  the  company  can  justify  the  ejection  of 
the  passenger  from  a  train  when  the  fault  is  that  of  the  company^ 
and  not  that  of  the  passenger. 

It  is  claime<]  that  this  is  an  action  ex  contra  of  if,  nnd  not  e.r  delicto. 
We  can  not  take  this  view  of  the  petition.  While  many  unneces- 
sary facts  are  stated  in  the  petition,  they  are  mere  matters  of  induce- 
ment, and  what  transpired  when  the  ticket  was  purchased,  and  his 
going  to  the  depot  and  entering  the  train,  were  facts  stnted,  showing 
the  rights  of  the  plaintiff  as  a  passenger,  or,  in  other  words,  his 
right  to  be  on  the  train. 

When  the  appellee  was  taken  off  the  train  against  his  will,  by  the 
conductor  laying  hands  upon  him  for  that  purpose,  it  was  an  assault 
and  battery;  and  while  no  wounding  or  bruising  of  the  person  ap- 
pears, the  doctrine  of  mulitter  nuxniis  imposet  does  not  apply  because 
the  conductor  had  no  right  to  remove  him  from  the  train. 

The  entire  case  rests  on  the  testimony  of  the  appellee  and  that  of 
the  ticket  agent,  and  the  verdict  not  l)eing  palpably  against  the 
weight  of  the  evidence  the  verdict  for  $200  will  not  be  disturbed. 

The  right  to  bring  such  an  action  is  evident.  If  the  fault  of  the 
aj^ent  of  the  company,  the  remedy  by  an  action  for  tort,  where  the 
passenger  is  forciblv  ejected,  ouifht  not  to  be  questioned.  (Hufford  v. 
Grand  Rapids  &  I.  R.  R.  Co.,  7  Vest,  850;  Lake  Erie  R.  R.  Co.  v. 
Fixe,  11  American  <fe  English  Railroad  (/ases,  10.4;  Pittsburgh  R.  R, 
Co.  V.  Hennyh,  39  Ind.,  509;  Head  v.  Georgia  Ry.  Co.,  11  American 
State,  434.) 

There  was  no  question  made  as  to  the  jurisdiction  for  want  of  ser- 
vice, but,  on  the  contrary,  the  party  appeared  and  made  defense. 

Judgment  affirmed. 


BRIGOS,  trustee   v.  TOWX  OP  RUSSELLVILLE. 

Town  of  Russellville  v.  Beall. 
(Filed  June  20,1896.) 

1.  Municipal  corporations — Extension  of  territorial  limits — The  conntitutiODal 
power  of  the  Geueral  Assembly  to  fix  the  territorial  limits  of  muoicipal  cor-> 
poratiOBS,  either  by  acts  of  original  incorporation  or  by  subsequent  acta 
extending  their  boundary  lines  is  not  restricted,  the  only  restriction  beinf^ 
in  respect  of  the  power  to  tax  the  added  territory. 

2.  Same — Taxation  of  land i  embraced  within  corporate  limits  by  cxUnsion — The 
coorts  will  not  relieve  against  the  burden  of  municipal  taxation  following 
the  extension  of  the  boundary  lines  of  a  town  or  city  except  in  cases  where 
the  legitimate  object  of  improving  the  town  has  been  ** palpably"  perverted 
to  the  nnauthorized  purpose  of  lessening  the  burden  of  taxation  on  the  in> 
habitantK,  who  will  not  be  otherwise  benefited  by  the  extensiou, 

3.  Same — A  tract  of  twelve  acres  embracing  the  residence  and  lawn  of  the 
owner  within  the  limits  of  a  town  is  subject  to  taxation  for  mniiicipal  pur-. 
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pose^,  althoogh  there  in  do  poblic  Rtreet  or  sidewalk  contigoooB  to  the  prop- 
erty, the  owner  nnd  his  family  having  convenient  access  to  the  public  streets 
of  the  town,  and  havini;  the  privilege  of  enjoying  all  of  the  advantages  and 
oonvuiiieiices  afforded  hy  thtt  manicipHl  government. 

4.  Ftiniuu};  lanth  incluJed  in  lozun  houndary — Seventy  seven  acres  of  a  tract 
of  180  HITCH  of  laud  being  included  within  the  bonudnry  of  a  town,  about 
one-half  the  seventy  neven  aeren  thus  iucladed  in  the  town  boundary  is  sub- 
ject to  tHXHtnin  for  inanioipal  pnrpoHt*s  although  u.-^ed  as  farming  Innd,  and 
altiiough  the  residence  of  the  owner,  who  is  engaged  in  mercantile  business 
in  thti  lowii.  irt  outrtide  the  town  limns,  Uie  land  beini;  so  situated  with  ref- 
erence to  the  streets  f»f  thti  town  and  to  other  property  subject  to  municipal 
burdens  hk  to  mnke  it  ()roper  and  right  that  it  should  be  subject  to  its  fair 
proporiion  of  those  burdens. 

5.  .VfA///t— As  the  properly  in  question  was  broui^ht  within  the  limits  of  the 
town  by  legislative  act  in  the  year  I86il,  and  no  effort  was  made  by  the  to%vn 
to  asse^s  it  for  taxation  nntil  18i)3,  it  is  manifest  the  municipal  iinthorities 
were  not  seeking  to  fosier  private  interests  or  to  lighten  the  burden  of  other 
taxpayers  by  extending  the  boundaries  of  the  town. 

J.  H.  Bowden  and  S.  R.  Crowdson  for  Town  of  Kussellville. 
W.  F.  Browder  and  W.  P.  Sloss,  jr.,  for  Brijrgs  and  Beall. 
Appeal  from  Logan  Circuit  Court. 
Opinion  of  the  court  by  Judge  liandea. 

These  two  cases  originated  in  the  Logan  Circuit  Court,  involve  the 
same  questions  and  stand  upon  substantially  the  same  state  of  facts, 
except  as  to  the  condition,  use  and  situation  of  the  parcels  of  land 
which  it  is  claimed  on  the  one  hand  and  denied  on  the  other  are 
subject  to  municipal  taxation.  On  that  account  they  were  Iieard 
together,  both  in  the  court  below  and  in  this  court.  The  litigation 
is  friendly,  the  object  being  to  ascertain  whether  or  not  the  town  of 
Russell ville  has  tne  right  lo  iojpose  taxes  for  ntunicipal  purposes  on 
certain  land  belonging  to  the  appellant,  J.  B.  Briggs,  trustee,  in  one 
case,  and  lo  the  appellee,  J.  H.  Beall,  in  the  other  case,  which  was 
originally  brought  within  the  limits  of  the  town  by  an  act  of  the 
General  Assembly,  entitled  '*An  act  to  extend  and  define  the  corpo- 
rate limits  of  the  town  of  Russellville,  authorize  the  election  of  a 
police  judge  and  provide  a  sinking  fund  for  said  town,"  approved 
March  12,  18(59.     (Session  Atts  18G9,  volume  2,  page  236.) 

Previous  to  the  passage  of  said  aet  the  boundary  of  the  town  was 
in  a  very  irregular  and  unsatisfactory  shape,  and  while  in  18fi9  it 
was  a  thrifty,  though  quiet  town,  having  a  population  of  near  2,000 
souls,  with  a  reasonable  prospect  of  growth  and  ot  steady  improve- 
ment, having  the  advantage  of  one  railroad,  with  the  prospect  of 
the  early  construction  of  another.  The  main  ol)ject  of  the  exten- 
sion of  the  limits  seems  to  have  been  to  correct  the  irregular  shape 
of  the  lines  defining  the  limits  of  the  town  and  at  the  same  time  to 
extend  tiie  jurisdiction  of  the  municipal  government  over  a  consid- 
erable territory  claimed  to  be  actually  suburban,  although  not  within 
the  lawlul  limits  ol  the  town.  This  the  act  accomftlished  by  describ- 
ing a  perfect  square  of  territory,  each  of  the  four  sides  extending 
four  hundred  and  ten  poles,  with  the  county  courthouse  and  public 
square  in  the  center. 

By  a  previous  act,  entitled  '*An  act  to  amend  the  charter  of  the 
town  of  Russellville,''  approved  March  5,  1868  (Session  Acts  1867-8, 
volume  2,  page  219),  the  chairman  and  board  of  trustees  of  the  town 
were  authorized  antl  empowered  to  assess  and  collect  annually  an 
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ad  valorem  tax  **of  not  exceeding  fifty  cents  on  the  IKXl  worth  of 
real  and  pergonal  estate  within  the  corporate  limits  of  j-aid  town, 
and  a  poll-tax  of  not  exceedinj?  $2,"  on  each  titheal'le  inhabitant  of 
the  town,  for  municipal  purposes.  Subsequently  another  act  waf< 
parsed,  entitled  **An  ait  to  amend  and  reduce  into  on«'  the  acts  relat- 
ing to  the  town  of  Russellville/'  approved  May  1,  1S8()  (Si*>sion  Acts 
1879,  volume  2,  pa^e  874),  which  was  substantially  a  new  charter, 
And  under  which  the  municipal  aflairs  of  the  town  were  conducted 
until  the  passnge  of  the  act  lor  the  uovernment  of  towns  of  the  fifth 
class,  approved  July  ;K  180.*3,  to  which  class  the  town  of  llus.-ellville 
now  belongs. 

By  the  act  of  18S(»  the  boundary  of  the  town  was  continued  as 
fixed  by  the  act  (»f  18(ii),  and  the  municipal  authorities  were  empow- 
ere<l  to  assess  and  collect  taxes  for  municipal  purposts  annually  upon 
ail  of  the  real  and  otlier  property  in  the  town,  as  of  the  lUlh  day  of 
January,  upon  a  list  of  thf  **iaxable  inhabitants  and  owners  of  prop- 
erty in  said  town,"  and  the  marshal  of  the  town  was  investnd  with 
**all  the  powers  and  authority  within  the  town  of  Itussellville  to 
collect  the  town  tax  as  sherills  have  in  collecting  the  State  tax  and 
county  revenue." 

Notwithstanding  the  ample  power  of  taxation  thus  conferred  on 
the  municipal  authorities  to  assess  and  colU-ct  taxes  on  their  prop- 
erty within  the  corporate  limits  of  ihe  town,  no  effort  was  made  by 
the  said  authorities  to  asse>s  or  levy  or  collect  from  the  appellant, 
Briggs,  and  the  appellee,  Bea  11,  taxes  upon  their  land  which  was 
brought  into  the  limits  of  the  town  by  the  act  of  18G9,  and  after- 
wards, by  the  act  of  1880,  until  the  eflorls  nnide  for  that  purpose, 
which  lurnished  the  occasion  for  the  present  litigation. 

As  we  take  it,  the  taxes  now  involved  were  assessed  in  1898,  under 
the  authority  of  acts  in  force  previous  to  the  passage  of  the  said  act 
of  July  8,  1893.  Action  was  instituted  by  each  of  the  parties  seek- 
ing to  enjoin  the  town  and  the  collector  of  the  town  lax  from  pro- 
ceeding to  collect  these  taxes,  which  had  been  assessed  by  the  muni- 
cipal authorities  on  their  said  respective  parcels  of  land  within  the 
limits  o(  the  town. 

The  issues  having  been  made  up  in  each  case,  in  the  case  of  the 
appellant,  Briggs,  the  court  adjudged,  in  substance,  that  his  land 
was  lawiully  assosed  and  that  he  was  liable  for  the  tax,  and  his 
petition  was  dismissed.  But  in  the  case  of  the  appellee,  Beall,  the 
court  adjudged,  in  brief,  that  his  land  was  not  lawiully  assessed  or 
subject  ti)  the  tax  and  that  he  was  not  liable  therefor,  and  the  nmni- 
cipal  authorities  were  perpetually  enjoined  from  proceeding  to  col - 
le<'t  the  tax  that  they  were  then  sc»eking  to  collect  from  him  on  his 
said  land.  These  appeals  are  prosecuted  to  reverse  the  judgment  in 
each  case. 

In  the  case  of  Briggs,  trustee,  it  appears  that  he  was  living  with 
his  family  upon  twelve  acr^s  of  land  that  were  included  within  the 
limits  of  the  town  tiy  the  acts  of  18G9  and  .1880,  which  have  been 
referred  to,  and  that  the  dwelling  house  and  all  other  improvements 
were  erected  thereon  in  1872.  The  track  of  the  Louisville  &  Nash- 
ville railroad  lies  in  front  of  this  ground  and  is  the  south  boundary 
of  it.  We  do  not  deem  it  necessary  to  go  into  lengthy  detail  of  the 
facts  material,  especially  in  the  Briggs  case.  It  is  sufficient  to  say 
that  the  facts  show  that,  although  there  was  no  public  street  or  alley 
or  sidewalk  contiguous  to  his  ground,  he  and  his  family  had  conve- 
nient access  to  the  public  .streets  of  the  town  by  a  driveway  out  of 
his  lawn  across  the  said  railroad  track,  and  thence  across  a  meadow, 
in  which  Mrs.  Briggs  had  an  interest,  to  the  **Hopkinsville  pike," 


392  BR1GGS.    TKUSTEE    V.    TOWN    OF    RUSSELLVTLLE, 

laid  down  on  the  map  of  the  town  hs  "HopkinsvilleHtreet,""  which 
leads  U)  the  puhlic  .-^(luare  and  the  principal  l)usint8s  part  of  the  town» 
and  which  is  a  prolongation  of  tlie  main  center  street  in  the  original 
boundary.  His  ground  is  thirty-two  poles  from  the  pahsnenger  depot 
of  the  said  railioiid,  at  wluch  is  the  neaie>t  sidewallx.  The  same 
may  i)e  said  concerning  the  land  of  appellee,  Beall.  Briggs'  resi- 
dence is  also  something  more  than  one  thousand  feet  from  the  elec- 
tric li«lit  p'lant  which  supplied  the  town,  and  from  which  his  resi- 
dence was  supplied,  over  a  line  erected  at  his  own  expense,  with 
lijfht,  which  was  the  nearest  point  in  the  husiness  part  of  town  to 
his  house.  He  had  a  numt>er  of  tenement  houses  situated  south  of 
the  said  railroad  Hack,  and  somewhat  nearer  to  his  ground  than  the^ 
electric  livsht  plant.  The  facts  show,  further,  that  his  ground  wa» 
not  divided  up  into  lots,  but  that  it  constituted  one  lot  upon  which^ 
with  ample  means,  he  had  erected  a  splendid  urban  residence,  where 
he  and  his  family  were  in  a  position  to  enjoy  and  had  the  privilege 
of  enjoying,  if  they  chose  to  avail  themselves  of  it,  all  of  the  advant- 
ages and  conveniences  which  were  to  he  affiirded  by  or  derived  from 
the  presence  and  eneriry  of  the  municipal  government,  not  only  for 
comfort  but  for  protection  as  well. 

Appellee  Beall  was  the  owner  of  180  acres  of  land,  situated  on  the 
western  and  northwestern  boundary  of  the  town  as  established  by 
the  act  of  1869,  but  all  of  his  land,  up  to  the  commencement  of  his 
action,  had  always  been  used  as  farming  lands,  and  only  77}  acres  of 
it  were  included  in  the  said  town  boundary,  through  which,  as 
shown  on  the  map  of  the  town,  the  Ow^ensboro  &  Nashville  railroad 
track  runs  from  north  to  south.  No  part  of  this  land  had  ever  been 
divided  into  lots  since  the  act  of  1869.  His  residence  was  on  that 
parr  of  his  farm  that  lay  outside  of  the  limits  of  the  town  and  the 
approach  to  it  was  from  the  **Hopkinsville  pike,"  and  from  a  point 
thereon  beyond  the  west  line  of  the  town  boundary.  That  part  of 
his  land  within  the  town  boundary,  as  it  appears  from  the  map  of 
the  town,  is  about  equally  divided  by  the  track  or  line  of  the  Owens- 
boro  &  Nashville  railroad,  but  no  streets  or  alleys  had  been  laid  out 
through  any  part  of  it,  biit  that  part  of  it  east  of  said  railroad  is  sit- 
uated on  the  *'Greenville  pike,"  which  is  a  prolongation  northward 
of  Main  street,  and  is  laid  down  on  the  map  as  "Greenville  street,'* 
which  the  nmnicipal  authorities  in  1882  and  since  improved  at  con- 
siderable expense  for  some  distance  out  and  in  front  of  BealPs  land, 
but  just  how  far  or  to  what  point  the  record  does  not  show  with  cer- 
tainty, but  probably  to  a  point  nearly  half  way  the  length  of  his 
line  fronting  on  said  street  or  pike.  Along  this  street  and  on  both 
sides  of  it  and  adjoining  BealPs  land  on  the  west  side,  there  are 
several  houses,  which  weie  occupied  mostly  by  colored  persons, 
erected  on  lots  which  were  originally  a  part  of  the  tract  in  question, 
but  they  were  laid  off  and  sold  prior  to  1869.  The  occupants  of  said 
houses  used  the  said  street  as  their  only  way  of  Ingress  and  egress  to 
the  premises,  and  appellee  Beall  used  it  also  when  going  to  and  from 
that  part  of  his  land  which  he  entered  through  a  gate  opening  on 
the  said  street  or  pike.  That  part  of  this  parc(*l  of  land  lying  be- 
tween the  line  of  the  O.  A  N.  railroad  and  **Greenville  street"  is 
wet  but  good  meadow  land,  and  water  rises  on  and  flows  from  it 
under  a  culvert  constructed  across  the  said  street  at  the  expense  of 
the  town.  There  is  an  area  of  34  acres  of  land  betw^een  appellee 
Beall's  land  and  the  husiness  part  of  the  town,  upon  which  there 
were  not  any  improved  lots  except  that  of  appellant  Briggs.  Appel- 
lee Beall  had  never  voted  for  tow'n  olllcers  or  held  any  office  in  said 
town,  but  was  engaged  in  mercantile  and  other  business  in  the  town,. 
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and  owned  other  property  in  the  town.  The  lands  of  both  Brig^ 
and  Benll,  the  taxes  on  which  are  involved  in  thin  litigation,  are  in 
the  vicinity  of  the  passenger  and  freight  depots  of  the  L.  &  N.  rail- 
road and  the  siiops  of  the  O.  &  N.  railroad,  as  shown  by  the  map  of 
the  town,  i»ut  tliey  are  situated  on  the  side  of  the  line  or  track  of 
the  former  road  opposite  to  them  which  has  to  be  crossed  in  passing 
from  their  lands  10  the  business  part  of  the  town,  the  courthouse 
and  the  public  square. 

The  foregoing  statement  contains  the  principal  fads  that  are  ma- 
terial to  the  quistions  laij-ed  in  the  two  casfs.  It  is  contended  by 
counsel  for  the  appellant,  Briggs,  and  the  appellee,  Beall,  that  neither 
parcel  of  ground  was  subject  to  municipal  taxation,  briefly  because  it 
is  not  urban  property,  and  had  never  been  used  as  >uch,  or  divided 
into  lots;  that  the  owners  had  never  consented  to  the  extension  of 
the  boundary  of  the  town  so  as  to  include  their  land  within  the  town 
limits;  that  ihey  had  never  received  any  benefits  from  the  munici- 
pal government,  or  conj-ented  to  be  laxed  by  it;  and  that  to  compel 
them  to  pay  taxes  on  their  said  lands  to  the  town  for  municipal  pur- 
poses would  l)e  the  taking  of  private  property  without  any  compen- 
sation. On  the  other  hand  it  is  contended  by  counsel  for  the  town 
that  the  situation  of  the  two  profjerties  is  such,  with  reference  to  the 
streets  of  the  town,  and  with  reference  to  other  houses  and  lots 
within  the  limits  that  are  subject  to  municipal  burdens,  as  to  make 
it  proper  and  right  that  they  should  be  subject  to  their  fair  propor- 
tion of  these  burdens,  which  are  neccj-sary  to  the  maintenance  of 
municipal  government  for  the  benefit  and  convenience  of  the  inhab- 
itants ol  the  town,  and  lor  the  preservation  of  public  order. 

Numerous  cases  of  a  character  similar  lo  these  casts,  and  in  which 
the  t^ame  questions  weie  raised,  have  been  decided  by  this  court,  and 
in  no  sueh  case  has  it  been  held  that  the  General  Assembly  did  not 
have  the  constitutional  power  to  fix  the  territorial  limits  of  munici- 
pal corporations,  either  by  acts  of  original  incorporation  or  by  sub- 
sequent acts  extending  their  boundary  lines.  We  <lo  not  undei*stand 
counsel  here  to  deny  that  the  General  Assembly  had  the  constitu- 
tional authority  to  pjjss  the  ads  of  1869  and  lb8(),  by  which  the 
limits  ot  the  town  of  Russellville  were  extended.  Nor  do  we  under- 
stand counsel  lo  hold  that  the  municipal  power  or  authority  within 
the  limits  of  the  town  as  defined  by  those  acts  is  restricted,  except 
in  respect  of  the  power  lo  tax  the  added  territory.  There  were  other 
purposes  for  which  the  General  Assembly  hnd  the  constitutional 
power  to  extend  the  jurisdiction  of  municipal  government  over  ter- 
ritory contiguous  to  a  town  or  city  by  extending  its  limits  besides 
that  of  taxation.  This  might  be  done  in  any  case  in  anticipation  of 
the  future  growth  of  the  town  or  city  for  the  purposes  of  police 
protection  and  the  like. 

Such  an  exercise  of  legislative  power  was  not  violative  of  the  con- 
stitutional guaranty  of  private  property  to  the  owner^^,  because  the 
land  was  still  their  own  and  could  not  be  taken  or  appropriated  for 
any  put^lic  use,  such  as  for  streets  or  alleys,  without  their  consent  or 
without  just  compensation  therefor.  (Cheaney  v.  Hooser,  9  B.  Mon.» 
330;  Swift  v.  City  of  Newport,  7  Bush,  37.) 

It  will  be  found  on  investigation,  we  think,  that  in  most  of  the 
States  the  court  will  not  interfere  in  such  cases  to  relieve  property 
owners  from  taxation  by  the  municipal  authorities,  because  munici- 
pal government  being  an  important  pnrt  of  the  governmental  ma- 
chinery of  the  Slate,  it  is  the  peculiar  province  of  the  legislative 
department — the  law-making  power— to  define  or  provide  a  method 
of  defining  the  limits  of  municipal  corporations,  and  to  clothe  them 
vol.   1 8 — 26 
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with  the  powers  of  local  government,  and  that  the  propriety  of  leg- 
islative action  in  this  regard  may  not  he  questioned.  In  this  State, 
however,  as  well  as  in  several  other  States,  it  has  long"  been  the  es- 
tablished doctrine  that  the  courts  will  relieve  asrainst  the  burden  of 
municipal  uixaiion,  following  the  extension  of  the  boundary  lines  of 
a  town  or  cily,  in  cases  wheie  **the  legitimate  object  of  improving 
the  town"  has  been  '"palpabfy  ])ervfrted  to  the  unauthorized  pur- 
pose o/?/.v  of  lessening  the  hurden  of  taxation  on  tlie  inhabitants,  who 
will  not  be  otherwise  bnufiied  by  (he  extenaion,^^  (Swift  v.  Newport, 
3upra.) 

In  the  case  of  Board  of  Trusters  of  Elkton  v.  Gill,  94  Ky., 
a3«,  following  Cheaney  v.  Hooser.  aupra,  anri  Maltus  v.  Shiehis^  2 
Met.,  5.")3.  I  he  doctrine  is  stated  in  the  lollovvinir  language;  '*The  pro- 
tection afforded  to,  and  advantages  received  by,  the  citizen  from  a 
irmnidpal  irovernment  are,  in  tlie  meaninji  of  the  Constitution,  just 
compensation  for  taxation  imposed  in  order  to  niaintain  if;  and  lo^-al 
taxation  authorized  by  law  can  not  be  deemed  taking  private  prop- 
^erty  without  just  compensation  unless  it  is  palpable  that  persons  or 
their  property  are  subjected  to  such  burthen  for  the  benetit  of  others 
for  purposes  in  which  they  have  no  interest,  and  to  which  they  are, 
therefore,  not  bound  to  contribute." 

In  that  case  a  parcel  of  6  acres  of  land,  embracing  the  residence  and 
lawn  of  the  owner,  which  was  within  the  limits  of  the  town,  the  land 
being  a  part  of  a  tract  containing  46  acres,  which  was  used  foracrirul- 
tural  purposes,  the  part  including  the  residence  being  adjacent  to  two 
streets  of  the  town  was  held  to  be  subject  to  taxation  by  the  town. 

In  Maltus  v.  Shields  it  was  held  that  a  lot  of  about  9  acres  in  the 
town  of  West  Covington,  upon  which  the  owner  resided  and  part  of 
which  was  in  cultivation  and  part  containing  evergreens  and  shrut>s 
and  a  large  number  of  fruit  trees,  was  constitutionally  subject  to  tax- 
ation for  municipal  purposes. 

In  the  case  of  Sharp's  ex'or  v.  Dunnavan,  17  B.  Mon.,  223,  it  was 
held  that  where  a  town  is  extended  by  improvement,  so  as  to  give 
those  living  adjacent  to  the  town  boundary  all  the  advantages  which 
the  citizens  enjoy  from  the  local  government  of  the  town,  the  Leg- 
islature had  the  constitutional  power  to  extend  the  limits  of  the  town 
and  subject  the  ciwners  ot  the  property  within  the  extension  to  tax- 
ation for  town  purposes,  and  that  the  legislative  discretion  in  the 
location  of  the  hnes  of  the  extension  could  not  be  questioned  or  c*on- 
trolled  by  the  court. 

In  that  case  34  acres  of  land,  including  the  residence  of  the  ow^ner, 
being  a  part  of  a  tract  of  140  acres  which  were  used  for  agricultural 

fmrposes  only,  were  brought  within  the  limits  of  the  town  by  the 
egislalive  act.  The  owner's  residence  was  situated  25  poles  from 
the  original  l»oundary  of  the  town,  and  155  poles  from  the  center  of 
the  business  part  of  the  town,  and  near  enough  to  enjoy  the  advant- 
ages of  schools,  churches  and  the  business  of  the  tow^n.  This  case 
and  that  of  Clieaney  v.  Hooser  arose  under  th^  act  of  1846,  extend- 
ing the  boundaries  of  the  town  of  Hoi»kinsviHe. 

Another  Ciise,  that  of  Stitts  v.  Dunnavan  (MS.  opinion),  origi- 
nated under  the  same  act,  in  which  it  was  decided  that  the  land  of 
the  owner  that  was  brought  within  the  limits  of  the  town  by  the 
flaid  act,  containing  22  acres  and  used  as  a  residence  and  for  pastur- 
ing and  other  agricultural  purposes,  was  liable  to  municipal  taxa- 
tion. 

The  foregoing  references  are  sufficient  to  show  the  doctrine  that 
has  prevailed  in  this  State  upon  this  question,  and  the  manner  in 
which  it  has  been  applied.    Applying  it  to  these  two  cases  we  find 
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that  the  facts  exhibited  by  the  records  before  us,  fairly  viewed,  do 
not  make  out  a  case  that  would  authorize  the  interference  of  the 
<!0urt  in  behalf  of  either  appellant  Brings  or  ap|f>ellee  Beall. 

Considering:  the  character  and  location  of  their  property,  its  prox- 
imity to  the  two  railroads,  their  depots  and  shops,  running  through 
and  l(K»ated  in  the  town,  and  to  the  business  portion  of  the  town,  tne 
Actual  and  prospective  growth  of  the  town,  and  the  propriety  under 
existing  conditions  of  extending  the  police  jurisdiction  of  the  town 
over  the  locality,  and  the  benefits  and  advantages  necessarily'  afforded 
to  and  enjoyed  by  them  by  reason  of  the  very  existence  and  pres- 
ence of  the  municipal  government,  in  common  with  other  citizens 
and  property  owners  on  whom  the  burden  of  maintaining  it  had 
t)een  cast,  it  was,  in  our  opinion,  reHsonnhle  jind  just  to  re<juire  them 
and  their  property  to  benr  a  due  proportion  of  the  hurden! 

By  forbearing  for  so  many  yeiirs  t(»  assess  their  property,  it  is  man- 
ifest that  the  municipal  authorities  were  not  seeking  to  foster  private 
interests  or  to  lighten  the  burden  of  other  taxpayers  by  extending 
the  boundaries  of  the  town,  and  when  at  last  they  did  attempt  to 
subject  this  property  to  taxation  it  was  under  circumstances  and  con- 
ditions that  showed  that  these  parties  were  to  be  equal  sharers  with 
«very  other  property  owner  in  the  town  of  the  benefits  <jf  the  mu- 
nicipal government. 

The  taxes  involved  in  these  cases  having  been  levied  and  assessed 
ander  laws  existing  before  the  passage  of  the  act  of  July  3,  1898, 
providing  for  the  government  ot  towns  of  the  fifth  clans,  it  is  not 
necessary  to  pass  upon  any  question  that  might  be  raised  under  any 
of  the  provisions  of  that  act  bearing  upon  the  question  of  municipal 
taxation;  nor  is  it  neces^sary  for  us  to  determine  the  effect  of  the  pro- 
visions of  our  present  Constitution,  requiring  that  taxes  shall  be 
uniform  upon  all  property  subject  to  taxation  *^within  the  territorial 
limits  of  the  authority  levying  the  tax"  and  prohibiting  the  exemp- 
tion from  taxation  of  any  property  except  such  as  is  exempted  by 
the  Constitution.  (Copeland  v.  City  of  St.  Joseph  [Mo.],  29  S.  W. 
Bep.,  281.) 

It  is  only  necessary  to  say  that  under  the  provisions  of  the  Consti- 
tution all  property  not  exempted  by  that  instrument  is  required  to 
be  ''assessed  for  taxation  at  its  fair  cash  value,  estimated  at  the  price 
it  would  bring  at  a  fair  voluntary  sale."  This  plain  requirement 
will  prevent  exorbitant  and  arbitrary  valuations,  and  placing  more 
than  an  equal  and  just  proportion  of  the  public  burdens  on  any  tax- 
payer. 

Finding  no  error  in  the  judgment  in  the  case  of  Briggs,  trustee, 
the  judgment  is  affirmed;  but  for  the  reasons  given  the  judgment  in 
the  case  of  appellee  Beall  is  reversed.  It  is  conceded  by  counsel  for 
the  town  that  only  so  much  of  his  property  as  lies  between  the  O.  <& 
^.  railroad  and  Greenville  **street"  or  **p5ke"  ought  to  be  subjected 
to  taxation  in  this  proceeding,  and  the  cause  is  accordingly  remanded, 
'With  directions  to  so  adjudge. 


Leonard,  &c.  v.  Braswell,  &c. 
I  Filed  June  20,  1896.) 

1.  Legitimacy — Issue  of  void  marriage — Descent  and  distribution — The  Ken- 
-tnoky  fttatate  which  deolares  the  issae  of  Toid  marriages  to  be  legitimate  is 
4i  statote  of  descent  and  distribntiou,  and,  therefore,  so  far  as  concerns  the 
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right  to  inherit  property  in  thlM  State,  it  applies  as  well  to  the  iesae  of  a  voidl 
mdrnage  solemnized  in  another  State  as  it  does  to  the  issne  of  snch  a  mar* 
riage  eulf^mnized  in  ikis  Btnte,  although  snch  issue  could  not  inherit  under 
the  law  of  the  Slate  where  the  marriage  was  solemnized. 

i.  Same — Where  a  marriage  is  void  bec&iirie  a  former  husband  or  wife  was- 
living  when  the  marriage  x^as  contracted,  the  itisoe  of  the  marriage  iu  legiti- 
mate whether  or  not  the  marriage  was  conducted  in  good  faith  under  the 
bttlief  that  the  formei  husband  or  wife  whs  dead. 

3.  Cohstruitioit  oj  statutes — A  statute  should  be  coubtrued  according  to  its 
spirit  and  reason. 

J.  G.  Husbands,  Husbands  <fe  Husbands,  \V.  H.  Holt  and  F.  A» 
Wilson  for  appellants. 

L.  H.  James,  Ollie  M.  James,  C.  K.  Wheeler  and  T.  J.  Watkins- 
for  appellees. 

Appeal  from  Lyon  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

N.  T.  Bras  well  lived  in  the  county  of  Lyon  for  many  years.  He 
died  intestate,  leavinj;  no  children  survivinjr  him,  but  several  grand- 
children, as  well  as  a  large  estate.  He  had  but  two  children,  and 
both  of  them  died  before  he  did.  One  of  his  children,  Ida,  married 
Leonard,  and  her  children,  five  in  numl)er,  are  the  appellants  in  thi» 
case. 

His  son,  Charles  Bras  well,  at  his  death  left  children,  and  this  con- 
troversy is  between  the  children  of  Mrs,  Leonard  and  the  children 
of  her  t)rother  Charles  over  the  estate  lelt  by  their  grandfather,  N^ 
T.  Bras  well. 

The  appellants,  who  are  the  children  of  Mrs.  Leonard,  claim  that 
the  children  of  Charles  Braswell  (the  lirother  of  their  mother)  are 
the  offspring  of  a  void  marriage,  and,  therefore,  not  entitled  to  in- 
herit from  him  or  take  by  descent  any  part  of  their  grandfather's 
estate. 

The  court  below  adjudged  that  the  children  of  Ida  and  Charles 
Braswell  stood  in  the  shots  of  their  lespective  parents,  and  were  en- 
titled to  inherit  what  their  parents  would  have  taken  if  living. 

The  origin  of  this  litigation  isS  based  on  the  following  state  ot  facts: 
Charles  Braswell  (.the  lather  of  the  appellees)  prior  to  the  yeiir  1863- 
incurred  the  displeasure  of  his  father,  or,  for  some  other  reason,  left 
his  honie,  which  was  in  Lyon  county,  Ky.,  and  took  up  his  resi- 
denc*e  in  Memphis,  Tenn.,  under  the  aasumed  name  of  Charles  Dob- 
bins. About  the  year  1803,  and  when  in  Memphis,  he  married  one- 
Busan  Beloate,  and  at  the  time  of  the  ir.arriage  was  going  under  the 
assumed  name  of  Dobbins.  In  a  short  time  he  deserted  his  wife« 
and,  after  wandering  from  place  to  place,  in  the  year  1866,  he  re- 
turned to  Lyon  county,  to  his  father's  home,  and  there  succeeded  ia 
winning  the  attections  of  a  young  lady  by  the  name  of  Josephine 
Dooms,  and,  under  a  promise  of  marriage,  the  two  left  their  homes- 
in  Lyon  county,  and,  going  to  Cairo,  111.,  were  married  at  that  place 
in  accordance  with  the  law  of  the  latter  State.  They  immediately 
returned  to  their  homes  in  Lyon  county,  and  there  lived  for  many 

the  appellees  in  this- 
their  grandfather 
(the  intestate)  for  some  time,  the  latter  dying,  as  the  testimony  con- 
duces to  show,  without  ever  having  known  of  his  s<»n's  escapade  ia 
Memphis  or  that  he  ever  had  but  the  one  wife,  the  mother  of  the  chiU 
dren  who  are  the  appellees  in  the  present  case. 
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It  was  arg^ued  upon  the  hearing  in  thin  court  that  Charles  Braswell 
<aliaa  DobbinH)  never  married  Susan  Beloate,  but  the  testimony  in 
the  case  upon  this  point  is  convincing,  and  we  have  no  doubt  but 
that  a  marriai^e  with  the  Memphis  woman  took  place  in  the  year 
1863,  and  wliile  his  sending  his  second  wife  baclc  to  Memphis  shortly 
after  their  marriage,  and  his  having  been  arrested  at  the  instance  of 
her  uncle  for  bigamy  and  discharge,  are  facts  tending  to  show  that 
no  lawful  marriage  had  taken  place,  yet  there  were  those  who  knew 
■Charles  Braswell  well  and  attended  the  wedding,  and,  conne<?ted 
with  other  facts  and  circumstances  not  necessary  to  detail,  concludes 
this  question. 

It  seems  to  have  been  studiously  concealed — this  Memphis  mar- 
riage— as  the  most  intimate  friends  in  Ijyon  county  and  the  grand- 
father ot  these  children  were  all  kepi  in  utter  ignorance  of  the  events 
that  transpired  at  Memphis  in  ]8(>3,  or  that  the  father  of  these  appel- 
lees ever  had  but  the  one  wife.  They  lived  in  Lyon  county,  raised 
these  children,  and  for  twenty-five  years,  and  until  this  suit  was  in- 
stituted, the  Memphis  marriage  was  kept  concealed,  and  we  are 
•satisfied  the  mother  of  the  present  appellees  was  not  imbued  with 
the  belief  that  her  husband  had  ever  married  the  Memphis  woman. 

It  is  claimed  by  tht*  appellants  that  the  appellees  are  the  offspring 
of  a  bigHUious  marriage,  and  have  no  right  to  inherit  one-half  or  any 
part  of  their  grandfather's  estate,  their  father  having  died  long  be- 
fore their  grandfather. 

The  law  of  the  Slate  of  Illinois,  where  the  last  marriage  took 
place,  is  pleaded,  to  the  effect  that  the  issue  of  such  a  marriage  were 
and  are  ilie^^iti mate  and  without  inheritable  blood,  and  the  conten- 
tion is  that  the  lex  foci  contractus  governs,  not  only  as  to  the  validity 
of  the  marriage  but  determines,  once  for  all,  the  legitimacy  or  ille- 
gitimacy of  the  children. 

It  is  conclusively  shown  that  no  statute  was  ever  enacted  in  Illi- 
nois providing  that  the  issue  of  ituirriages  null  or  void  in  law  shall 
nevertheless  be  legitimate^  ^i\(\  it  will  be  assumed  that  the  issue  of 
^Uc*h  m.irridgeicelehr.itrfd  in  th  it  State  are  bastards  as  at  the  common 
Jaw,  and,  the  better  to  understand  the  argument  of  able  counsel,  it 
is  further  insisted  the  law  (»f  the  State  where  the  marriage  takes 
place  must  make  the  oifspring  legit inmte,  and  if  the  marriage  was 
null  and  void  by  the  law  of  Illinois  the  children  must  be  held  to  be 
illejfitimate  wherever  they  go. 

We  shall  not  attempt  to  combat  the  proposition  made  by  learned 
counsel  that  the  lex  loci  contractus  governs  an<l  determines  the  valid- 
ity of  the  marriage,  and,  if  valiti  when  consummated,  it  must  be 
held  valid  everywhere;  and,  if  invalid,  a  like  result  follows.  This 
<loetrine  i*an  noc  be  controverted,  and  the  rule  must  be  conceded  to 
be  that  the  law  of  the  place  of  the  marriage  will  generally  govern  as 
<o  the  legitimacy  or  illegitiuiacy  of  the  offspring. 

There  is  then  no  ditterence  between  the  court  and  counsel  as  to 
this  well-settled  doctrine,  but  the  appellees  maintain  they  are  made 
legitimate  by  the  Kentucky  statute,  which  reads:  '*The  issue  of  an 
illegal  or  void  marriage  shall  nevertheless  be  leuitimate,  except  the 
issue  of  an  incestuous  marriage,  the  marriaire  between  a  white  per- 
:8on  and  a  negro  or  mulatto,  shall  not  be  legitimate.*' 

That  every  State  has  the  p«>wer  and  the  right  to  pass  its  own  laws 

of  descent  counsel  admit,  but  insists  that  this  applies  only  where  the 

marriages  take  place  within  the  borders  of  the  State  passing  such 

laws;  and,  if  within  its  borders,  can  determine  the  status  of  the 

'Children  or  their  rii^ht  to  Inherit. 

It  83em8  to  us  the  contusion  in  this  case  arises  from  the  failure  to 
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distinguish  between  tlie  validity  of  a  marriage  and  the  right  of  the- 
offspring  of  that  marriage  to  inherit  from  their  parents  or  collateral 
kindred.  The  law  of  tlie  State  where  the  realty  is  located  determines 
the  mode  of  alienation  or  descent,  and,  as  to  personalty,  it  passes- 
under  the  law  of  the  domicil  of  the  owner.  The  State  of  Kentucky 
in  the  exercise  of  its  sovereign  power  has  not  attempted  by  the  stat- 
ute making  certain  children  legitimate  to  validate  marriages  that 
were  void  when  celebrated. 

There  can  be  no  doubt  of  the  power  of  the  State  to  enact  laws  by 
which  bastards  may  inherit  from  either  father  or  mother  or  from 
both, and  this  in  nowise  affects  the  validity  of  the  marriage  cimtract 
when  entered  into  either  in  the  State  or  out  of  it. 

Counsel  have  cited  the  case  of  Smith  v.  Kelly's  heirs,  22 Miss.,  167^ 
and  the  case  of  McDeed  v.  McDeed,  67  III.,  0I5,  tending  to  establish 
the  principle  contended  for,  and  in  fact  the  case  of  Smith  v.  Kelly's 
heirs  is  exactly  in  accord  with  his  views,  but  when  we  look  to  the 
history  of  the  statute  under  which  these  appellees  claim  to  be  legiti- 
mate, with  the  right  to  inherit  from  their  grandfather  and  the  decis- 
ions of  this  court  upon  the  (luestion,  there  is  left  but  little  room  for 
controversy. 

The  statute  on  which  this  claim  rests  is  based  on  the  Virginia  stat- 
ute of  1786,  and  was  embodied  in  the  statute  of  this  State  in  the  year 
1796,  and  tnade  a  part  of  the  statute  regulatinsr  the  mode  of  descent 
and  distribution.  It  then  became  a  part  of  the  Revised  Statutes,  and 
subsequently  of  the  General  Statutes,  under  the  title  of  Hiisbatid  and 
Wife,  and  tiiere  can  l>e  no  doubt  of  its  being  a  statute  of  des(ent  and 
distribution,  or  creating:  such  a  status  as  to  children  within  its  pro- 
visions by  which  they  may  inherit  not  only  fnmi  their  parents  but 
from  collateral  kindred. 

The  law  or  descent  and  distribution  differs  materially  in  many  of 
the  States  of  the  Union,  but  this  does  not  militate  against  the  doc- 
trine that  a  marriage,  valid  when  celebrated,  is  valid  anywhere,  or, 
if  void,  must  be  so  held;  but  such  is  not  the  qnesti<»n  involved  here. 
On  the  contrary,  the  only  question  U:  Has  Kentucky  the  right  ta 
regulate  the  law  of  descent  or  iriheritance  as  to  the  property  of  it* 
own  citizens  where  the  property  is  within  its  own  territory? 

In  the  case  of  Snee<l  v.  Moore,  o  J.  J.  Mar.,  159.  it  appears  that 
Robert  R.  Moore  lived  in  the  State  of  Indiana  at  his  death.  Dying^ 
in  that  State  he  left  a  will  that  was  admitted  to  probate.  He  de- 
viled a  slave  and  a  tract  of  lar.d  in  Kentucky  to  Sneed.  When  the 
will  WHS  execute*!  Moore  was  childless,  hut  shortly  before  his  death 
his  wife  gave  birth  to  a  child,  a  daughter,  and  in  i828  this  daughter 
married  a  man  by  the  name  of  Ewing.  Ewing  and  his  wife  claimed 
the  land  and  slave  as  the  heir  at  law  <if  her  father.  Sneed's  defense- 
was  that  she  was  not  legitimate.  Mrs.  Moore,  it  seems,  when  she 
married  Moore  had  a  livinjr  husband.  Moore's  marriage  to  his  wife 
took  place  in  Kentucky.  This  court  held  that  under  the  Kentucky 
statute,  providing  **the  issue  in  marriage,  deemed  null  in  law,  shall^ 
nevertheless,  be  legitimate,"  Mrs.  Ewing  was  entitled  to  the  land^ 
its  descent  being  controlled  by  the  law  of  this  Stale;  bui  as  the  slave 
was  moveable  the  law  of  Indiana  must  control  as  to  his  value,  that 
being  the  domicil  of  Moore  at  his  death. 

The  court  in  that  case  said,  in  discussing  the  effect  of  the  statute: 
•*It  is  a  law  of  inheritance.  It  does  not  operate  extra  territorially  so 
as  to  legitimate  in  another  State  a  child  who,  by  the  law  of  that 
State,  would  be  illegitimate  there.  This  statute  would  have  applied 
to  the  land  even  if  the  marriage  had  taken  place  in  Indiana,"  and 
farther  ^Uhe  law  of  Kentucky,which  declared  that  issue  in  marriage^ 
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deemed  null  in  law,  should  be  legitimate  cwa.  be  applied  only  so  far  as^ 
the  estate  in  Kentucky,  whiich  descends  according?  to  her  law,  may 
be  concerned." 

In  the  case  of  Jackson  v.  Moore  and  wife,  8  Dana,  170,  a  provision 
of  this  same  statute  (179G),  by  which  antenuptial  children  were  made 
legitimate  by  the  sub^eijuen't  marriaueof  the  parentH,  this  court  held 
the  statute  to  be  one  of  inheritance,  and  a  child  made  legitimate  by 
its  provisions  was  adjudged  to  inherit  from  the  l^roiher  of  her 
father,  his  brother  dyin^  without  children. 

The  word  legitimate,  as  defined  by  Webster,  means  **born  in  law- 
ful wedlock;  to  put  in  position  or  state  o^  a  legitimate  person  belore- 
the  law  by  legal  means;  as  to  legitimate  a  bastard  child." 

In  Harris  v.  Harris,  85  Ky.,  49,  a  Miss  Deacon  married  one  Smitht 
Ash  in  the  Stale  of  Ohio  (Cincinnati),  in  August,  1860.  In  a  short 
time  after  the  marriage  she  brought  an  action  for  a  divorce  that  for 
some  reason  was  (iismissed.  vV'hiie  she  was  the  wife  of  Asli  she 
intermarried  with  one  Harris",  the  marriage  to  Harris  taking  place 
in  Ohio  also,  but  after  this  last  marriage  she  obtained  a  divorce  from 
her  first  husband.  We  have  then  both  marriages  taking  place  in 
the  State  of  Ohiii,  and  the  testimony  showing  proceedings  for  a 
divorce  from  the  tirst  husband  and  the  birth  ot  several  children,, 
the  offspring  of  I  he  second  marriage. 

It  was  insisted  in  that  case,  the  marriage  being  void,  the  childrea 
could  not  inherit  from  the  father.  This  court  held  the  last  marriage- 
void  from  its  inception,  but  the  children  were  legitimate  and  entitled 
to  the  father's  esiate  by  reason  ol  the  statute  of  1796,  that  had  been, 
embodied  in  t>oth  the  Revised  and  General  Statutes,  and  said: 
"Where  a  marriage  actually  takes  place — that  is,  where  it  is  solemn- 
ized according  10  the  forms  of  law — though  void  as  between  the  par- 
ties, the  offspring  are  made  legitimate  by  the  statute.'* 

It  is,  however,  contended  that  setftion  4  of  the  Kentucky  statute 
relative  to  void  marriages,  was  intended  to  qualify  something  in  the- 
third  section,  and  not  10  supply  what  they  supposed  had  been  omit- 
ted in  the  third  section. 

The  third  section  makes  in  general  terms  the  issue  of  an  illegal  or 
void  marriage /f</i7///ia^(;,  and  section  4  |»rovides:  **  Where  the  mar- 
riage is  contracted  in  good  faith  and  with  the  belief  of  the  parties- 
that  a  former  husband  or  wife  then  living  was  dtad,  the  issue  of  the- 
marriage,  born  or  begotten  tiefore  notice  of  tht*  mistake,  snail  be  the^ 
legitimate  issue  of  boih  parlies.'' 

It  isdifiicult  to  construe  the  fourth  section  as  qualifying  the  third*, 
unless  it  be  said  that  in  all  void  marriages,  after  notice  of  the  mis- 
take or  the  invalidity  of  the  marriage,  children  b^-gotten  alter  this- 
notice  are  illegiiimate.  Such  could  not  have  been  the  Ickjislative 
meaning,  and  it  is  apparent  the  framers  of  the  statute  were  fearful 
that  soniething  had  been  onjitted  in  the  third  clause  tlmt  required  to- 
be  r<upplied  l»y  the  fourth,  and  it  is  certainly  more  in  accordance 
with  the  legislative  intent  to  place  this  construction  on  the  statute 
than  to  make  the  notice  of  the  mistake  on  the  part  of  the  parents  de- 
termine the  legitimacy  or  illegitimacy  of  the  children,  as  said  in  the 
case  of  Sams'  administrator  v.  Sams,  80  Ky.,  396,  the  statute  should 
be  construed  according  to  its  spirit  and  reason,  and  viewed  in  this- 
littht  forbids  the  conclusion  reached  by  counsel.  Thefear  of  an  in- 
dictment for  bigamy  would  deter  the  parties  from  violating  the  law,. 
and  no  harm  can  result  from  a  construction  not  only  consistent  with 
the  object  of  the  statute  but  in  furtherance  of  a  sound  public  policy. 

Judgment  affirmed. 
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Same  v.  Same. 

(Filed  Februarij  15,  1894 — Not  to  be  reported  J) 

1.  Settlement  of  partnership  nrcounts — Where  a  member  of  ft  firiti  withdrew 
from  the  partnership  without  a  gettlement  of  accounts,  aod  his  interest  in 
the  partnership  passed  into  other  firms  subsequently  formed  and  was  held 
and  appropriated  by  those  firm^  for  firm  purposes,  a  partnership  liability 
was  created  in  favor  of  the  withdrawing  member  on  the  part  of  the  sue- 
oeediujf  partnerships,  and  the  court  properly  held  one  of  the  lirm  responsi- 
ble upon  the  idea  of  a  partnership  liability. 

2.  Satnc — A  settlement  of  partnership  accounts  which  was  signed  by  the 
parties  as  a  firm  and  in  their  individual  names  must  be  assumed  to  be  cor- 
rect where,  after  the  lapc^e  of  thirty  years,  a  subi^eqnent  settlement  of  the 
partnership  atfairs  is  sought  by  the  personnl  representatives  of  the  parties 
and  the  original  settlement  is  attacked;  and  the  conclusion  must  be  reached 
that  the  partners  knew  more  of  their  rights  and  liabilities  at  that  date  than 
tho*e  who,  after  the  lapse  of  snoh  a  time,  are  called  on  to  make  a  settlement 
for  them. 

3.  Same — Preference  of  creditors — Where  a  member  of  a  partnership  had 
placed  in  his  hsnds  assets  of  an  inaolvent  firm  which  was  indebted  to  his 
partnership  and  to  him  individually  as  well  as  to  other  creditors  it  could  not 
be  charged  against  him  in  a  settlement  of  the  affairs  of  his  partnership  the 
failure  to  appropriate  the  assets  to  the  partnership  debt,  since  he  as  an  in- 
dividual and  the  other  creditors  were  entitled  to  have  a  distribution  of  the 
fand  in  proportion  to  their  respective  claims. 

4.  Same — Jnteresi — W^here  a  partner  vtrithdrew  from  the  firm  and  those  suc- 
ceeding him  retained  his  assets  and  used  litem,  in  ihe  absence  of  a  contract 
or  agreement  in  rejfard  to  interest,  compound  iiiiert'st  can  Tiot  be  charged. 

5.  While  this  icuri  has  fio  power  to  appoint  a  commissioner^  or,  if  so,  hss  never 
exercised  that  right,  there  is  no  reason  why  the  commissioner  in  a  compli- 
•oated  case  should  not  be  brought  from  the  court  below  to  enlighten  the 
•court  with  reference  to  the  accounts  in  controversy. 

Sweeney,  Ellis  &  Sweeney  for  appellant. 

James  F.  Clay  and  S.  B.  &  R.  D.  Vance  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  appeal  is  from  a  judgment  in  the  consolidated  cases  of  Hujjh 
Kerr,  Alhm  Gilmour  and  David  Clark  ajraiiist  Garvin  Beatty,  and 
of  Hu>j:h  Kerr  and  Allan  Gilmour  agalnnt  David  Clark  and  wife. 

The  litigfation  orijjfinate<l  from  partnership  transactions,  beffin- 
ningas  far  back  as  the  year  1H62,  and  involves  the  settlement  of 
these  partnerships  in  order  that  the  rights  of  the  parties  to  the  pres- 
ent appeal  may  be  determined. 

The  business  in  which  the  several  firms  were  engaged  was  that  of 
purchasing,  stemming  and  prizing  tobacco,  for  sale  in  this  country 
and  in  England. 

The  first  partnership  began  in  the  year  1802,  and  whs  composed  of 
Hutrh  Kerr,  Allan  Gilmour  and  David  Clark,  and  continued  until 
1867.  E.  G.  Hall  was  a  partner  for  a  short  time,  when  liis  interest 
was  purchased  by  Hutrh  Kerr.  In  1867  Garvin  Beatty  bec»ame  a 
partner,  and  the  firm  composed  of  Kerr,  Gilmour,  Clark  A  Beatty 
carried  on  the  business  until  the  year  1881.  Hujjh  Kerr  then  left 
the  firm,  leaving  Gilmour,  Clark  &  Benttyas  partners,  and  this  part- 
nership ended  in  the  year  188o,  Be^itty,  however,  withdrawinj^  some- 
time in  the  year  1883. 
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A  great  portion  of  their  tobacco  was  sold  at  Liverpool  and  Lon- 
don, and  some  of  it  in  the  cities  of  Louisville  and  New  York. 

From  the  year  1862  up  to  the  last  partnership,  that  ended  in  the 
year  1885,  there  had  l)een  no  settlement  of  the  partnership  accounts, 
and  when  Hugh  Kerr  wltiidrew  as  a  partner  in  the  season  or  1880-1, 
his  interest  in  the  partnership  passed  into  the  other  firms,  and  was 
held  and  appropriated  by  those  firms  for  firm  purposes,  and  their  lia- 
bility to  Hu£:h  Kerr  is  tlie  principal  subject  of  inquiry  in  this  case. 

Hugh  Kerr  resided  in  Liverpool,  was  a  man,  as  this  record  indi- 
cates, of  large  means,  and,  after  leaving  the  partnership,  seems  never 
to  have  urged  a  settlement  or  re<|uire<l  such  a  settlement  of  his  ac- 
counts as  a  partner  until  one  of  the  actions  below  was  instituted,  in 
the  year  1884,  by  Hugh  Kerr,  Allan  Gilmour  and  Clark  against  Gar- 
vin Beatty,  seeking  to  recover  of  him  what  he  (Beatty)  was  owing 
them  by  reason  of  these  partnerships,  after  deducting  his  profits. 

In  this  action  the  extent  of  the  interest  of  the  several  partners  is 
«et  forth,  and  no  dispute  arises  as  to  the  interest  of  each,  or  of  the 
interest  of  Hugh  Kerr,  up  to  the  time  he  ceased  to  be  a  partner  in 
the  year  1881. 

It  is  not  pretended  in  this  action  that  Kerr  had  ever  been  paid  or 
his  accounts  adjusted,  hut  it  is  conceded  that  his  interest  in  the  first 
firm  went  into  the  second  and  third  firms,  and  was  evidently,  as  the 
books  show  and  as  his  partners  admit,  who  unite  with  him  in  this 
action,  used  by  the  firm  in  which  Beatty  was  a  member  for  firm 
purposes  and  so  continued  to  be  used  until  the^dissolution  of  the  last 
firm,  which  was  in  I880. 

When  this  action  was  pending,  or  nfter  it  became  evident  that 
Beatty  had  used  more  of  the  firm  assets  than  he  was  entitled  to,  a 
statement  of  the  accounts  were  made  out  that  all  the  parties  to  this 
action  against  Beatty  were  satisfied  wiih^  wnd  so  alleged  in  their  peti- 
tion. 

The  accounts  were  made  out,  as  the  plain tifisH liege  and  that  Allan 
•Gilmour  endorsed  as  correct,  by  one  John  Anderson,  a  competent 
bookkeeper  and  conversant  with  the  busint^s,  to  use  Allan  Gilmour's 
languas;e,  ^^ after  an  ejrhaustive  eraminatioji  and  thorough  understaiul- 
ing  thereof, y 

After  this,  in  an  amended  petition,  it  is  state<l  that  the  business  of 
the  partnerships  had  been  carefiUl}/  and  final  (1/  andifed  *:nd  sett  fed. 

It  is  manifest,  therefore,  thai  Allan  Gilmour  knew  the  state  of  ac- 
counts l>etween  the  partners,  involving  all  these  partnerships,  prior 
to  the  year  18S6,  and  we  allude  to  his  fjimiliaiity  up  to  that  lime 
with  the  condition  of  the  accounts,  as  this  sole  controversy  is  now 
between  Hugh  Kerr  <;n  the  one  side  and  Allan  Gilmour's  adminis- 
tratrix on  the  other. 

In  the  month  of  December  of  the  year  I880,  after  the  accounts  had 
been  stated  by  Anderson  in  the  action  against  Beatty,  Kerr  &  (xil- 
mour,  being  an  action  airainst  Clark  and  wife  (Clark  Uein^  a  plaintiff 
with  them  in  the  action  asralnst  Beatty)  to  foreclose  a  mortgage 
given  them  by  Clark  and  wife  to  secure  Kerr  <fe  Gilmour  in  any  in- 
debtedness  that  might  f)e  found  dne  them  upon  a  setftement  of  the  ac- 
counts of  the  partnership. 

After  this  action  was  instituted  David  Clark  had  his  name  stricken 
as  one  of  the  plaintiffs  from  the  petition  a^fainst  Beatty,  and  denied 
that  the  settlement  made  by  Anderson  was  right  or  proper,  or  made 
by  his  authority. 

In  this  action  against  Clark  and  wife  it  is  aj?ain  stated  by  Gilmour 
that  John  Anderson,  by  consent  of  the  plaintiffs,  had  stated  the  in- 
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dividual  accounts  of  the  partners j  and  he  believed  the  statement  to  he 
correct. 

We  infer  from  the  rpcord  that  1^m^\\  Kerr  wa«  not  in  this  State 
or  country  when  this  litigation  was  pending,  and  that  Allan  Gil- 
nwur,  with  the  dook.s  of  all  the  firms  in  his  possession  and  his  gen- 
eral knowledge  of  the  partnership  transactions,  must  have  Icnowa 
at  least  whether  or  not  the  accounts  atrainst  each  partner  were  ap- 
proximately correct.  They  were  partnerships  involving  larjie  inter- 
ests, and  the  parties  connected  with  the  business  were  doubtless  men 
of  intelligence,  and  must  be  presumed  to  have  known  what  consti- 
tuted partnership  assets,  and  what  partnership  liabilities. 

Allan  Gilmour  havin^^  died  before  these  actions  were  finally  dis- 
posed of,  it  is  claimed  by  the  administratrix  (his  wife)  that  the 
settlements  made  by  Anderson  were  all  wronj?,  and  not  understood 
by  her  intestate,  and  this  widens  the  litigation  and  increases  the 
trouble  in  the  way  of  a  fair  and  final  adjustment  of  the  accounts. 

It  is  evi(ient  that  Beatty  and  Clark  were  in  no  condition  to  meet 
their  liabilities  to  their  partners,  and  Gilmour  may  have  been  look- 
ing more  to  their  ability  to  pay,  and  his  efforts  to  coerce  payment^ 
than  to  bringing  about  a  fair  adjustment  of  the  accounts  between 
himself  and  Hugh  Kerr;  still  the  adjustment  of  Clark's  andBeatty's 
accounts  nece«*sarily  determine  the  stale  of  the  accounts  between 
himself  and  Kerr. 

It  is  insisted  by  counsel  for  the  appellant  that,  although  the flrms 
or  partnerships  continuing  after  Hugh  Kerr  ceased  to  be  a  partner 
used  the  assets  of  the  first  firm  or  the  assets  of  Hugh  Kerr,  still  it 
created  a  several  liability  on  the  part  of  each  partner  to  Huj^h  Kerr 
for  the  assets  received  into  each  firm,  and  not  a  partnerstiip  liability^ 
or  such  a  liability  as  would  make  Gilmour\s  administratrix  respon- 
sible to  the  extent  that  the  interest  of  Clark  and  Beatty  in  the  firm 
assets  failed  to  pay  Kerr. 

There  is  no  evidence  of  any  agreement  to  loan  these  assets  to  any 
one  of  the  partners,  and  the  record  is  entirely  silent  on  tlie  subject^ 
except  to  show  that  the  assets  of  the  first  firm  in  which  Hugh  Kerr 
was  interested  went  into  the  succeeding  firms,  and  were  used  by 
those  firms  for  firm  purposes. 

The  actions  against  Beatty  &  Clark  by  Gilmour  proceeded  on  the 
idea  that  these  assets  have  l»eeii  used,  and  of  a  joint  as  well  as  separate 
liability.  Gilmour  knew  that  the  assets  of  the  first  firm  went  into 
the  succeeding  firms.  He  was  in  fact  the  manager  of  the  business 
in  this  country,  and  if  the  firms  of  which  he  was  a  member  used 
Kerr's  means,  his  liability  to  Kerr  is  undoubted,  and  the  chancellor 
very  properly  held  him  responsible  upon  the  idea  that  it  was  a  part- 
nership liability. 

The  position  of  counsel,  as  we  understand  it,  that  the  surrender  by 
Kerr  to  his  copartners  of  his  interest  in  the  assets,  is  a  separate  loaa 
to  each  and  not  a  consent  by  the  retiring  partner  that  his  ass-^ts  may 
be  usf  d  and  the  firm  liable  as  such.  We  can  not  take  tiiat  view  of 
the  question.  The  very  acts  of  the  partners  in  their  subsequent  part- 
nership business,  the  entries  on  the  firm  books,  the  mode  of  settle- 
ment adopted  by  Gilmour  in  his  suits  for  settlement  against  Beatty 
AClark  show  the  manner  in  which  they  regarded  this  liability  to  Kern 
the  retiring  partner,  and,  besides,  it  is  ctmsistent  with  any  rational 
view  of  such  a  liusiness  transaction. 

In  the  brief  of  counsel  for  the  appellant,  known  as  the  supplemen- 
tal brief,  the  court's  attention  is  called  to  the  old  firm  of  Hugh  Kerr 
<&  Co,  that  had  been  settled  by  the  jmrties  themselves  in  the  year 
1859,  and  as  we  ascertain  from  counsel  there  is  a  suit  now  pending  in 
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the  court  below  to  correct  that  settlement,  and  what  effect  to  give  it 
here  is  a  question  necessary  to  be  considered. 

Kerr  &  Gilraour  were  the  partners  in  the  firm  of  Hug:h  Kerr  A 
Co.,  and  in  October  of  the  year  1859  a  settlement  was  had  between 
them,  by  which  Gilmour's  share  was  ascertained  to  be  $46»759.  This 
settlement,  of  what  is  known  as  the  previous  business,  continued  un- 
disturbed uutil  the  death  of  Gilmour.  That  took  place  a  quarter  of 
a  century  alter  it  had  been  made,  and  it  is  scarcely  to  be  supposed 
that  during  this  entire  period,  with  suits  pending  involving  a  settle- 
ment of  all  three  partnerships,  that  Gilmour  should  have  overhwjked 
such  a  large  indebtedness  to  himself  as  is  now  claimed  existed,  nor 
is  there  any  evidence  before  us  that  he  did  not  fully  understand  his 
rights  when  that  settlement  was  entered  into.  The  settlement  is 
signed  by  the  parties  as  a  firm,  and  in  their  individual  names.  We 
must  assume,  therefore,  that  this  settlement  is  correct. 

It  is  attempted  to  be  shown,  or  rather  insisted  by  counsel,  that 
there  were  many  hundred  hogsheads  of  tobacco  left  unsold  at  the 
date  of  that  settlement  which  belonged  to  the  firm,  and  remain 
unaccounted  for,  when  it  is  made  to  appear  that  the  tobacco  had 
been  sold  long  before  the  settlement  by  the  commission  merciiants 
in  Liverpool,  and  stated  in  the  account  of  Robert  Kerr  <&  Son,  the 
commission  merchants,  with  the  firm  of  Hugh  Kerr  &  Co.  This  ap- 
pe^irs  from  the  deposition  of  Jenkins,  and  we  must  also  conclude 
that  these  partners  knew  more  of  their  rights  and  liabilities  at  that 
date  than  those  who,  after  the  lapse  of  more  than  thirty  years,  are 
called  on  to  make  the  settlement  for  them. 

Another  objection  made  to  the  settlement  below  is  that  the  appel- 
lant or  her  intestate  has  been  made  to  pay  double  interest  on  the 
amount  due  his  partner,  Hueh  Kerr,  in  the  settlement  between 
them,  and  at  first  impression  it  would  seem  to  be  so,  but  when  look- 
ing to  the  manner  in  which  the  paitners  themselves  settled  and  the 
character  of  the  transaction  intere>t  has  not  been  improperly 
charged.  When  the  firm  of  Hugh  Kerr  &  Co.  drew  on  their  com- 
mission merchants  for  money  they  were  charjjed  with  interest,  and 
to  pay  this  interest  the  firn^  was  credited  by  interest  due  Kerr  on 
his  individual  accounts,  and  in  paying  this  interest  the  firm  was 
only  paying  to  Kerr  back  the  interest  he  had  paid  for  the  firm  out 
of  his  individual  account. 

It  is  complained  that  Hugh  Kerr,  after  the  failure  of  Robert  Kerr 
&  Son,  had  placed  in  his  hands  assets  belonging  to  that  firm  amount- 
ing to  £181,121,  and  as  the  insolvent  firm  owed  Hugh  Kerr  A' Co. 
£141,71.5;  Hugh  Kerr  and  Allan  Gilmour  being  members  of  that  firm,. 
Hugh  Kerr  should  have  a?)propriHted  the  money  to  the  payment 
of  the  debt  due  Kerr  A  Gilmour,  constituting  the  firm  of  Hugh 
Kerr  &  Co. 

This  the  chancellor  did  not  do  because  the  insolvent  firm  was  also 
indebted  to  Hugh  Kerr  individually  in  a  greater  sum  than  was  due 
to  the  firm  of  Hugh  Kerr  &  Co.,  and  was  also  indebted  to  Jamea 
Clark  and  others,  and  these  creditors  were  entitled  to  have  distribu- 
tion of  the  fund  in  Hugh  Kerr's  hands  in  proportion  to  their  respec- 
tive claims.  Gilmour  had  no  equitable  preference  over  Kerr  or  the 
other  creditors,  and  there  is  nothing  in  this  action  of  the  court  that 
works  any  injustice  to  Gilmour  or  the  other  parties  in  interest* 
There  are  other  questions  raised  by  counsel  that  are  fully  met  by  the 
settlement  of  the  commissioner,  and,  in  fact,  when  looking:  to  thia 
controversy  as  presented  by  the  brief  of  counsel  for  the  appellant,  the 
theory  is  that  Gilmour  did  not  comprehend  or  understana  the  nature 
of  the  accounts  between  himself  and  his  partners,  and  the  chancellor 
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is  asked  to  adopt  such  a  view  of  these  complicated  acoounts  that  had 
their  inception  more  than  a  quarter  of  a  century  before  this  litigation 
be^an. 

It  is  apparent  that  both  Kerr  and  Gilmour  were  business  men,  and 
settlements  made  by  them  years  ago  ou$2:ht  not  to  be  disturbed  on 
the  idea  of  their  ignorance  with  reference  to  these  various  fiartner- 
ships.  The  statement  of  accounts  made  in  the  settlement  with  the 
other  partners  of  Beatty  A  Clark  at  the  instance  and  under  the  direc- 
tion of  Oilmour  by  Anderson,  a  trusted  friend  of  both  parties,  is  en- 
titled to  great  weight.  Gilmour  &  Anderson  then  had  the  custody 
of  the  book.*.  There  was  no  controversy  between  Hugh  Kerr  and 
Oilmour  at  the  time  these  accounts  were  stated,  and  what  was  then 
regarded  as  right  and  proper  between  the  partners  should  be  ad- 
hered to,  in  the  absence  of  fraud  or  mistake,  and  neither  appears  in 
the  record  before  us. 

It  is  not  to  be  expected  that  this  court  will  itemize  the  accounts 
of  these  several  partnerships.  The  record  consists  of  nearly  four 
thousand  pages,  and  the  learned  chancellor  below  having  before  him 
the  various  reports  made,  with  the  exceptions  of  both  parties,  has, 
we  are  satisfied,  rendered  a  judgment  that  is  just  and  equitable  t)e- 
tween  the  parties. 

Besides,  it  seems  to  us,  as  already  intimated,  the  parties  them- 
selves, by  the  settlement  of  1859,  and  by  the  settlements  made  by 
Anderson  &  Gilmour,  or  with  Gilmour's  approval  in  the  actions 
atrainst  Clark  A  Beatty,  have  left  but  little  for  the  chancellor  to  do. 
We  have  had  with  us  the  commissioner  that  we  might  the  l>etter  un- 
derstand the  basis  of  the  chancellor's  judgment,  and  with  his  aid 
have  prepared  a  statement  of  accounts  as  between  these  partners. 
While  this  court  has  no  power  to  appoint  a  commissioner,  or,  if  so, 
has  never  exercised  that  right,  there  is  no  reason  why  the  commis- 
sioner, in  a  case  with  such  complication  as  this,  should  not  be 
brought  from  the  court  below  to  enlighten  us  with  reference  to 
these  accounts.  He  has  lessened  our  labors  by  his  intelligent  under- 
standing of  the  record,  and  the  court  below  will  allow  him  the  ad- 
ditional sum  of  $200,  one-half  to  be  paid  by  each  party,  and  the  clerk 
of  this  court  will  so  certify.  The  statement  of  accounts  is  here  in- 
serted as  a  part  of  this  opinion,  marked  B: 

B. 

The  fthareR  of  Hu^h  Kerr  in  first  tirm,  after  dedaotint;  interest  not  nl- 
lowed  by  conrt,  is  £24,871.4.8,  which  at  $4,866  divert  $118,590.41  due  Hntrh 
Kerr  from  first  firm.  On  s«me  pat;e,  64H,  and  on  pat^e  660,  volume  B.  the 
ehare  of  Allan  Oilmour  in  first  firm  of  Kerr,  Clark  <fc  Co.  is  stat-ed  at  £17,- 
^45.2.5  (after  dedoctin^  intereat  not  allowed  by  the  ooart),  which  at  $(.866 
equals  $86,834.H5,  Qilmour'a  ahare  in  fir8t  firm  of  Kerr,  Clark  &  Co.  No  in- 
terest was  allowed  to  either  Kerr  or  Gilmour  on  their  respective  shares  in 
the  said  first  firm. 

Interest  of  Hn^h  Kerr  in  first  firm $118,590  41 

Interest  of  Allan  Gilmour  in  first  firm 86,884  85 

Sum  of  shares  of  Kerr  &  Gilmour  in  first  firm $205,424  76 

And  the  assets,  $183,038.85,  divided  by  $205,424.76  givts  the  percentaf^e  that 
«aid  assets  will  pay  on  the  sum  of  the  shares  or  claims  of  Kerr  £  Gilmour 
aij^ainst  said  first  firm  as  .8910261  per  cent.,  which  per  cent,  of  $118,590  41  is 
$105,667.15,  the  amouLt  the  said  assets  will  pay  Hu(;h  Kerr  on  his  interest 
in  or  claim  a^^ainst  said  first  firm,  and  the  same  percentage  of  $86,834.85  is 
$77,871.70,  amount  the  assets  of  said  first  firm  will  pay  to  Allan  Gilmour  on 
his  share  in  or  claim  against  said  first  firm. 
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The  $31,528.94  balance  of  anneis  of  first  firm  in  hands  of  Hoi^h  Kerr  is 
£6,479.8.6,  converted  into  Federal  money  at  f  4.866,  ae  shown  in  commission- 
er's report  at  pai^e  424,  volume  B.  Hogh  Kerr  is  not  ohari;ed  with  interest 
on  this  snm,  no  interest  having  been  allowed  to  him  on  hie  share,  $118,590.41,. 
in  the  said  first  firm. 

As  to  how  the  f  ?.05  667.15  doe  Hagh  K^rr  from  first  firm  of  Kerr,  Olark  dl: 
Co.  was  adjud(?ed  to  be  paid,  I  refer,  first,  to  commissioner's  report,  volnme 
B,  page  683,  where  the  total  amount  doe  Hugh  Kerr  from  all  three  firms  of 
Kerr,  Clark  &,  Co.  is  stated.  The  item  $104,481.70,  appearing  first  in  the 
statement,  \»  obtained  by  deducting  from  the  $105,667.15,  above  named,  the 
sum  of  $1,935.40,  Hugh  Kerr's  one-half  of  the  costs  of  suit.  I  here  copy  the^ 
table  from  volume  B,  page  683: 

Due  Hugh  Kerr  from  fiist  firm,  as  above  (no  interest  allowed)  .  $106,431  75 

Due  Hugh  Kerr  from  second  firm 1,611  74 

Interest  6  per  cent,  from  av.  date  to  July  81,  1890 446  9e 

Due  Hugh  Kerr  from  third  firm 1,853  60 

Interest  6  per  cent,  from  av.  date  to  July  31,  1890 321  75 

Total  due  Hugh  Kerr  (all  firms) $108,165  80 


Which  by  same  commissioner's  report,  volume  B,  page  684, 
was  to  be  paid  as  follows  (/.  <*.,  recommended  to  be  paid): 

To  £6,479.8.5  at  $4,866  (in  his  hands) $31,528  94 

To  Lanuie,  Son  &  Co.  for  £80.6.9  at  $4,866,  and  interest    .    .    .  463  15 

To  James  Clark 4,224  17 

Commissioner's  report,  volume  B,  page  648 — 
To  Allan  Gilmour,  balance  due  English  account    .    .     $2,350  28 
Interest  te  July  31,  1890 371  11 

2,721  39 

To  deeds  to  realty,  half  David  Clark'e,  Henderson  &, 

Unioutown      $18,459  00 

To  one-half  det^ds  to  realty,  G.  J.  Beatty's 4,200  00 

To  deed  one-half  Eddyvilie  factory 2.550  00 

To  deed  one  sixth  8.  P.  Smith's  residence 384  00 

25,593  00 

To  three  bonds,  for  money  loaned $1,025  30 

To  interest  on  same  to  July  31, 1890 36  61 

1,061  91 

James  F.  Oiay,  bond  for  rent  of  Third  street  house  .         $115  00 
James  F.  Clay,  interest  on  same  to  July  31, 1890  .    .  4  01 

James.  F.  Clay,  account  for   two  months  rent  Third 
street  house 30  (K) 

149  01 

Five  realty  bonds $1,998  33 

Interest  on  same  to  July  31,  1890 146  51 


D.  Banks,  administrator  P.  H.  Banks,  deceased,  bal- 
ance due $61  62 

R.  S.  Eastin,  commissioner 17  06 


2,144  84 


78  68 


$67,965  09 
Balance  due  Hugh  Kerr  from  ca&h  under  control  of  court    .    .         40,200  71 


$108,165  80 


From  the  table  copied  on  preceding  page  (from  commissioner's  report> 
▼olame  B,  page  684)  are  omitted  by  oversight  two  items  which  should  have 
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been  charged  to  Hogh  Kerr,  and  ^hioh  are  charged  to  him  in  the  final  judg- 
ment of  the  court  (see  volume  B,  pa^e  709).  Said  two  items  are  as  follows, 
▼iz:  l|;247.60  in  hands  of  James  F.  Clay,  attorney,  and  one-half  of  fee  of 
f  5,000  paid  Clay  and  Banks  by  the  oommissioner,  $2,500.  For  the  item  of 
$247.60  I  refer  to  oommissiouer's  report,  volnme  B,  page  661. 

Balance  due  Huf^h  Kerr  from  cash  under  control  of 

the  court,  brought  uver $40,200  71 

To  amount  in  hands  of  J.  F.  Clay,  attorney]  ....        $247  60 

To  oue  half  uf  fee  paid  Clay  A  Banks  by  commis- 
sioner               2,500  00 


Total  items  omitted  U\  be  charij^ed  to  Hagh  Kerr  in 

table,  volume  B,  page  684 2,747  60 


Deduct  this  sum  from  the  $40,200.71  above  and  we 
•   have  the  true  amount  due  Hu^h  Kerr  from  the  cash 
under  the  control  of  the  court $37,45H  11 


Which  tallies  with  the  judgment,  volume  B,  page  709,  and  with  the  amount 
eet  forth  in  brief  for  appellee,  page  40. 

As  to  how  Gilmonr^s  administratrix  is  paid  the 
amount  due  her  from  the  assets  of  Kerr*  Clark  & 
Co.,  first  firm,  see  table  8,  commissioners  report, 
volume  B,  page  688,  where  Qilmour's  share  of  as- 
sets is  stated  at $89,812  47 

She  is  charged  on  same  page  one-half  costs  of  suit  .  $1,385  89 

At  table  5,  commissioner's  report,  volume  B,  page 
685,  she  is  charged  with  deeds  to  realty,  Clark  A, 
Beatty,  one-half  bought  by  her  and  Beatty  jointly,  25,598  00 

Balance  of  cash  on  hand        904  81 

Judgment  making  him  liable  for  proceeds  in  full  of 

tobacco  belouKing  to  first  firm 47,698  85 

His  debt  to  Hugh  Herr,  second  and  third  firms  .    .    .  8,784  05 

His  debt  to  Grave  A  Co.,  reclamation  items    ....  1,876  87 


$89,812  47      $89,312  47 


The  $89,812.47  shown  on  this  table  (8),  commissioner's  report,  volume  B, 
page  688,  to  be  due  to  Allan  Gilmour's  administratrix  iudndes  $11,940.77, 
allotted  to  her  from  the  proceeds  of  mortgaged  property  of  Clark  on  account 
of  his  debt  to  Gilmour  as  a  member  of  6econd  and  third  firms  of  Kerr,  Clark 
A  Co.: 

Gilmonr's  whole  share  in  assets $89,812  47 

Deduct 11,940  77 

And  we  have $77,871  70 

The  part  of  the  assets  due  her  from  first  firm,  as  shown  by  the  judgment, 
page  708,  paragraph  4,  volume  B,  and  brief  lor  appellee,  page  89,  para- 
graph 4. 

Again,  the  $9,674.81,  balance  of  cash  on  hand  charged  to  Gilmonr*s  ad- 
ministratrix in  said  table  (5),  commissioner's  report,  volume  B,  page  685, 
includes  $2,500,  one-half  the  fee  uf  Clay  &.  Banks,  paid  by  the  commissioner: 

Balance  of  cash  on  hand  by  table $9,674  81 

Deduct  one- half  of  Clay  <fc  Banks'  fee 2,500  00 

And  we  have $7,174  81 
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The  amoant  adjndf^ed  to  be  paid  hpr  from  caf^h  ander  control  of  court.  See 
jod^ineut,  ▼olome  B,,  page  YlO,  paragraph  6,  and  quoted  in  brief  for  appel- 
lee, page  40,  paragraph  6. 

Verification  of  judgment,  volume  B,  pagea  708  and  709,  paragraphs  4  and 
S,  and  US  recited  in  paragraphs  4  and  5,  pages  39  and  40  of  brief  for  appel- 
lee: 

Dae  Hugh  Kerr  from  the  assets  of  first  firm  ....  $105,667  15 

He  is  charged  with  one-half  costs  of  suit |l/i35  40 

To  balance  in  his  hands 31,528  94 

To  debt  due  by  Lannie,  Sou  &.  (Jo.  to  third  firm,  Kerr, 

Clark  &  Co.  ....  463  15 

To  debt  due  by  Jnmes  Clark  to  third  firm 4,224  17 

To  balance  due  Hugh  Kerr  to  Gilmour,  account  Hugh 

Kerr  &  Co .    .  2,721  39 

To  one  half  the  price  of   realty  bought,  by  him  and 

GilmourV  administratrix  jointly  at  commissioner's 

aale  in  these  cases 25,593  00 

Boods  for  money  loaned  by  commissioner  under 

order  of  court,  viz:  — 

Bond  of  J.  F.  Clay,  agent $627  71 

Bond  of  Posey  Marshall 329  57 

Bond  of  J.  T.  Farley 104  e^l 


1,061  91 

Bond  of  B.  M.  Clay  and  J.  F.  Clay 149  01 

Sam  in  hands  of  J.  F.  Clay,  attorney 247  60 

Five  bonds  for  really,  viz: — 

Three  bonds  of  Jordan  Giles ^  .              1,058  75 

One  bond  of  k.  S.  Winstead *                   619  64 

One  bond  of  Edwin  Hodge 471  45 

Balance  due   by  administrator  of   P.  H.  Banks,  de- 
ceased              61  82 

Balance  in  hands  of  E.  S.  Kastin,  commissioner   .    .  17  06 
To  one-half  of  fee  of  Clay  &  Banks,  paid  by  commis- 
sioner    2,500  00 


8am  of  payments  adjudged      $71,948  09 


Which,  deducted  from  $105,667.15,  leaves  due  Hugh  Kerr  on  his 
interest  in  first  firm,  payable   from   money  ander  control  of 

the  court $38,719  06 

Debt  of  Hugh  Kerr  against  second  firm,  Kerr,  Clark  <fe  Co.    .    .  1,611  74 

Interest  on  same 446  96 

Debt  of  Hugh  Kerr  against  third  firm,  Kerr,  Clark  k  Co.   .    .    .  1,853  60 

Interest  on  same 321  75 


Total  dae  Hugh  Kerr  from  money  under  control  of  court  .    .       $37,453  11 


Verification  of  judgment,  volume  B,  page  710,  paragraph  6,  and  as  re- 
oited  in  brief  for  appellee,  page  40,  paragraph  6:  Page  708,  paragraph  4, 
▼olame  B,  and  page  39,  paragraph  4  of  brief  for  appellees,  the  share  of  Allan 
Gilmonr^s  administratrix  in  assets  of  first  firm  of  Kerr,  Clark  &  Co.  are 
stated  to  be  $77,371.70.  same  being  .8910261  per  cent  of  $86,834.85. 

Doe  Gilmour's  administratrix   from   assets   of   first 

firm $77,371  70 

She  is  charged  with  the  following  sums — 

One-half  costs  of  suit $1,235  89 


4o8  gilmour's  adm'x  v.   kerk*s  ex*or. 

Amounts  brought  fonvaid     .    .    ^ |77»871  70        |]«235  3i> 

Ooe-half  of  decdn  to  realty  of  Clnrk  &B«at- 

ty,  piirchHHed  by  tier  HDd  Kerr  jointly    .  f25,593  OJ 
Lens  HinouDt  allotted  to  her  oti  accoaut  of 

Clark'8  indtibteduei«ft  to  Gilmoar  in  seo- 

oud  and  third  firm^      11.940  77 

13,662  2a 

One-half  of  fee  of  Clay  k.  Banks,  paid  by  oominia- 

Bioner 2,500  OO 

Amount  adjadKed  to  be  paid  her  from  money  under 

the  control  of  the  court  7,174  81 

Hugh  Kerr's  debts  agaiuKt  second  and  third  firms  3.7M4  06- 

Debt  of  Grave  &,  Co.  against  second  and  third  firms,  1,876  87 

Judgment  for  balance  of  proceeds  of  tobacco  of  first 

firm  used  by  second  and  third  firms 47.698  85> 


$77,871  70      $77,871  7(> 


For  items  making  total  cash,  as  per  cash  account,  $50,686.88,  table  No.  6, 
commissioner's  report,  volume  B,  page  686, 1  refer  to  commissioner's  report, 
pages  650,  651  and  652,  volume  B. 

Table  No.  8,  assets  realized  from  all  sources,  first  item  cash  as  per  cash 
account.     See  commissioner's  report,  page  658,  volume  B,  statement  of  cash. 

Table  No.  9,  page  689,  volume  B,  unrealized  assets.  The  title  to  8.  P. 
Smith's  residence  was  in  the  first  firm  of  Kerr,  Clark  A  Co.  The  property 
at  Richland,  Ind.,  was  conveyed  to  Kerr,  Clark  9l  Gilmour.  See  volume  A, 
page  47.  These  t>eing  assets  of  the  first  in  which  Gilmour  had  no  individual 
interest,  by  reason  of  his  mortgage  on  account  of  Clark's  indebtedness  to 
him  in  second  and  third  fil-ms  of  Kerr,  Clark  ^  Co.,  are  to  be  divided  be- 
tween Kerr  &  Gilmour  in  the  ratio  of  their  respective  interests  in  or  claims 
against  the  first  firm — i,e,:  Kerr's  claim,  $118,590.41,  ratio  .5772986;  Gil- 
mour's,  $86,834.35,  ratio  .4227064.  See  table  1,  commissioner's  report,  vol- 
ume B,  page  681. 

The  Boonville,  Ind.,  property  belonged  to  Clark  d^  Gilmour,  one-half  to 
each;  5  acres,  Morgan's  subdivision,  Evansville,  Ind.,  belonged  to  Clark,  as 
did  the  cottage  and  lots  at  Middle  Bass  Island,  Ohio,  and  in  these,  by  reason 
of  his  individual  mortgage,  Gilmour's  percentage  is  .5829894;  Kerr's  per- 
centage  is  .4170105.  In  Gilmour's  half  of  Boonville.  Ind.,  property  of  course 
Kerr  has  no  interest. 

On  pages  691  to  695,  inclusive,  volume  B,  is  worked  out  the  balance  due 
Gilmour  on  English  account  Hugh  Kerr  <fe  Co.,  which,  on  page  691,  is  shown 
to  be  $2,850.28  at  May  4,  1885,  and  which  is  charged  to  Hugh  Kerr  with  in- 
terest in  the  judgment  in  this  case  at  $2,721.89.  See  judgment  volume  B, 
page  608,  and  brief  for  appellee,  page  39. 

Table  No.  2,  page  682,  volume  B,  gives  the  following  items  of  Clark's  in- 
debtedness to  Gilmour  in  second  and  third  firms  of  Kerr,  Clark  &  Co.: 

Due  Allan  Gilmour  from  David  Clark,  second  firm $20,114  78 

Due  Allan  Gilmour  from  David  Clark,  one-half  of  Beatty's,  sec- 
ond firm           5,727  71 

Interest  on  same  from  August  14,  1884,  to  October,  1888    .    .    .  6,406  04 

Due  Allan  Gilmonr  from  David  Clark,  third  firm 19,887  60 

Interest  on  same  from  August  14,  1886,  to  October,  1888     .    .    .  2,548  48 

Total  due  Allan  Gilmour  from  David  Clark,  second  and  third 

firms $54,679  56 

The  cash  adjudged  to  Gilmour's  administratrix  is 7,134  31 

This  deducted  from  the  $54,679.56  above  leaves $47,505  25 
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Which  18  the  trae  balance  of  the  debt  of  David  Clark  to  Gilmoar  from  sec- 
ond and  third  lirms  of  Kerr,  Clark  &  Co.  The  judgment  makes  this  balance 
$47,698.8*5.  See  volume  B,  pafire  610,  and  brief  for  appellee,  page  41.  The- 
difference  $1U3.60. 

Judjrinent  affirmed. 

The  court  delivered  the  followine:  extension  of  its  opinion  upon 
a  motion  for  rehearing  June  23,  1896: 

On  a  re-argunient  of  thi.s  case  several  questions  were  di.seussed  not 
insisted  upon  on  the  first  hearini^:.  These  complicated  accounts, 
running  through  a  period  of  near  twenty  five  years  from  their 
inception  to  the  filing  of  the  petition  in  this  ca.se,  renders  it  difficult 
if  not  impossible  to  arrive  at  tliat  accuracy  of  conclusion  which  wili 
satisfy  the  parties  to  the  litigation  or  meet  the  full  justice  of  the  case. 

It  is  argued  that  Hugh  Kerr  furnished  no  capital  to  conduct  the 
business  in  which  Gilmour  was  interested  with  him,  and  that  the 
sum  of  £70,000  a  I  lot  teil  him  in  the  settlement  of  October,  1859,  was  a 
part  of  the  profits  or  the  capital  that  had  heen  made  by  Kerr  &  Gil- 
mour upon  moneys  borrowed  from  the  firm  of  R.  Kerr  &  Co. 

This  entire  record  shows  Hugh  Kerr  to  have  been  a  man  of  much 
means  and  engaged  in  a  much  larger  business  or  in  other  enterprises 
in  which  Gilmour  had  no  interest,  and  from  which  Kerr  derived 
large  profits. 

The  proof  is  plain  that,  in  October,  1859,  there  was  in  the  hands 
of  their  commission  merchants  about  £80,000,  and  that,  in  a  settle- 
ment then  made,  Gilmour's  share  was  fixed  at  £9,675  and  £70,000  as 
belonging  to  Hugh  Kerr. 

This  settlement,  made  in  the  year  1859,  was  never  disturbed  bufr 
acquiesced  in  by  all  the  parties,  and  it  is  now  claimed  that,  although, 
there  was  this  settlement  made,  and  one  again  made  in  April,  1884, 
a  large  and  fabulous  amount  of  debts  was  omitted  from  the  one  or 
the  other  of  these  settlements,  amounting  to  more  than  a  quarter 
million  of  dollars.    This.elaim  we  think  is  without  foundation. 

The  tobacco  purchased  up  to  the  year  1857  was  accounted  for  in 
the  .settlement  of  1859,  and  the  tobacco  of  1858  and  1859  was  included! 
in  the  .settlement  of  1884. 

It  is  insisted]  that  assets  exist  and  unaccounted  for,  and  still  this 
court  has  been  unable  to  find  them,  unless,  as  is  now  argued,  the 
£70,000,  set  apart  to  Hugh  Kerr  in  1859,  is  capital  or  profits  belong- 
ing to  the  parties  or  to  the  firm  instead  of  Hugh  Kerr  individually. 

This  can  not  be  so  for  the  reason  that  there  is  no  proof  to  justify 
such  a  conclusion;  but,  on  the  contrary,  the  settlement  itself  refutes 
any  such  idea.  The  burdei\  certainly,  after  the  appellee  has  pro- 
duced the  settlement,  is  on  the  appellant  to  .show  that  this  large  sum 
belonged  to  the  firm  and  not  to  Hugh  Kerr. 

Then  if  Kerr  had  £70,000  and  Gilmour  £9,675  when  the  new  firm 
began,  in  1858,  there  is  no  reason  why  they  should  not  receive  inter- 
est, particularly  when  the  commi&sion  merchant  had  paid  interest 
on  the  deposit. 

The  only  objection  manifest  in  the  final  settlement  now  before  us 
IS  that,  in  ascertaining  the  amount  to  which  Gilmour  is  indebted  to 
Hugh  Kerr,  the  firm  is  charged  compound  interest  or  on  annual 
rests  made,  as  is  the  English  custouj,  and  in  this  manner  the  claim 
of  Hugh  Kerr  is  enlarged. 

It  is  said  by  counsel  for  the  appellee  that,  if  Hugh  Kerr  had  drawn 
from  his  commis.sion  merchant  the  sum  credited  to  him  in  the^^pre- 
rious  business^^^  £70,000,  and  deposited  it  with  the  bank,  under  aa 
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agreement  or  custom  that  he  was  to  receive  interest,  and  the  balance 
due  him  at  the  end  of  each  year,  with  the  accrued  interest,  was  to  be 
added,  and  all  become  principal  for  the  next  year,  would  not  Kerr 
be  entitled  to  recover  it  beyond  que.'^tion?    We  think  clearly  so. 

Such,  however,  U  not  the  case  presented  here.  These  men  were 
Driginally  part neis,  and  had  been,  in  conjunction  with  others,  for 
years.  Hugh  Kerr  finally  left  the  firm  and  those  pucceeding:  him 
retained  his  assets  and  used  them.  They  used  them  in  purchasing 
tobacco  in  tills  country  and  n(»t  in  EuKland.  There  was  really  no 
■contract  in  regard  to  interest,  and  now,  after  the  lapse  of  iri.uiy 
years,  the  one  who  luts  used  the  funds  is  nhide  to  account  as  a  trus- 
tee or  guardian  of  the  fund  by  annual  rfsts,  compounding  the 
interest,  so  as  to  swell  the  am4»unt  «)f  the  debt  to  a  larger  sum  than 
the  y)arti(s  themsehe-^  ever  contemplated. 

Kerr  acqiuesced  in  its  use  without  a^^serting  any  such  claim,  and, 
after  the  lapse  of  years,  with  all  of  tlu>se  wh«»  u.-ed  it  in  conjunction 
with  Gilmour  becoming  insolvent,  he  is  made  to  account  JTor  com- 
pound interest. 

As  between  partners,  where  one  has  even  an  excess  of  capital,  no 
interest  is  allowed  nidess  there  is  some  agreement  to  that  effect. 
HuL'h  Kerr  contributed  the  capital  to  enable  these  firms  to  operate 
their  business.  lie  did  it  with  a  view,  donbtle-s,  of  aiding  Gilmour; 
and  interest  should  not  have  been  compounded,  either  as  to  the  pre- 
vioKS  busin<  ss  or  as  to  any  subsequent  loans. 

To  the  extent,  therefore,  that  Gilmour  has  been  charared  with 
eom{)ound  interest,  either  on  the  previous  btiHln'^iiS  or  sub-^equeut 
transactions,  this  judgment  is  erroneous.  It  allowed  compound 
interest  on  the  claifu  of  Gilmour,  to  the  extent  of  his  interest,  it 
should  be  disallowed.  All  com;)i)U!id  interest  allowed  by  the  one 
against  the  other  in  the  settlt^ment  should  be  eliminated  from  it. 
In  all  other  respects  the  ju(l.?rnent  l);^lovv  is  affirmed;  and  for  this 
reason  alone  the  judyrmv^nt  of  affirmanc*  i«  set  aside  and  the  judg- 
ment reversed  and  remandel  to  correct  this  error  otdy.  The  allow- 
ance to  the  commissioner,  made  in  the  (U'der  of  affirmance  heretofore, 
must  be  paid. 

This  is  an  addenda  to  the  original  opinion. 


FiNXELL  V.  Louisville  Southern  R.  H.  Co. 

{Filed  June  23,  1896.) 

1.  Vdndnr''s  lien  on  land  upon  which  raitrotid  is  built — Where  the  parcbaser  of 
land  byexeoutory  contract,  being  in  po»8e$»sion,  sold  a  right  of  way  over  the 
land  to  a  railroad  company,  which  constracted  its  road  npon  the  land,  in  an 
action  by  the  original  vendor  to  enforce  his  lien  npon  the  land  for  the  par- 
chR8t3  money,  the  coart  properly  permitted  the  railroad  company,  after 
judgment  had  been  rendered  for  the  sale  of  the  property  on  each  aide  of 
the  railroad,  to  file  an  answer  and  cross  petition,  asserting  its  claim  to  the 
right  of  wsy,  the  court  having  by  its  jndfrment  reserved  the  right,  in  the 
event  the  land  should  fail  to  brnig  the  debt,  to  proceed  to  make  the  unpaid 
purchase  money  out  of  "the  said  roadway/'  thus  making  it  proper  that  the 
railroad  company  should  be  heard  as  to  the  mode  in  which  the  roadway 
ahonld  be  disposed  of,  or  in  which  it  should  be  made  to  account  for  the  fall 
valae  of  the  land  taken  for  ifs  road. 

2.  Somf  —  &jleo/riiihtofwaywithriiils,eii\ — The  land  on  each  side  of  the 
railroad  having  failed  to  bring  the  debt,  the  vendor  was  not  entitled  to  a  sale 
of  the  right  of  way  with  the  improvements  upon  it  in  the  way  of  rails,  etc., 
the  railroad  company  not  being  a  trespasser;   and  the  court  having  had  a 
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jnry  to  Assess  the  valae  of  the  land  taken  by  the  oompany  and  also  the  dam- 
age to  ihe  remainder  of  the  tract,  as  in  a  oondeinuatory  prooeediQ^,  and 
then  rendered  judgment  against  the  company  for  the  aggregate  of  these 
amoQuts,  the  plaintiff  can  not  complain  of  this  mode  of  adjustment  as  he 
gets  mooh  more  than  the  value  of  the  land  in  discharge  of  his  lien. 

3.  Same — Lien — The  only  error  was  in  rendering  judgment  without  creat- 
ing a  lien  to  that  extent  upon  the  company's  roadbed.  The  judgment  should 
require  the  payment  of  the  money  within  a  fixed  period  (say  twenty  days), 
otherwise  the  lien  to  be  enforced. 

Bell  &  Bell  for  appellant. 

Frank  D.  Swop*;,  Bullitt  A  Shield,  C.  A.  Hardin,  sr.,  C.  A.  Har- 
din, jr.,  and  E.  H.  Gaither  for  appellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

John  W.  Finnell  owned  a  tract  of  3')2  acres  of  land  in  the  county 
of  Merct^r,  and  by  an  executory  contract  (in  writinjr)  sold  it  to  Jack- 
son Vanarsdall  and  John  H.  Finnell  for  $12,JiO;).  Van  ir.sddH  pur- 
chased of  John  H.  Finnell  his  interest  and  took  po-isessiun  of*  the 
land  under  this  purchase.  The  vendor,  John  W.  Finnell,  having^ 
died,  and  the  purchase  money  not  havin«^  heen  paid,  his  personal 
representative,  VV.  H.  Terhune,  instituted  this  action  to  enlorce  the 
lien  of  the  vendor.  After  this  sjile  to  Vanarsdall,  who  was  in  pos- 
session and  the  equitable  owner,  the  Southern  Railroad  was  con- 
structed over  a  part  of  this  land,  and  haviny:  been  made  a  defendant 
to  the  action  the  company  was  ullowed  to  make  defense,  or  by  an 
answer  and  cross  petition  to  set  up  its  claim  to  the  rig:ht  of  way  under 
the  Vanarsdall  agreement.  It  seems  that  this  pleading  on  the  part 
of  the  railway  company  was  filed  or  permitted  to  he  filed  after  a  judgf- 
inent  had  been  rendered  to  sell  the  property.  That  judgment  di- 
rected the  land  (m  either  side  of  the  railway  to  be  tirsl  sold,  with 
this  jt>rop/«o.*  **that  if  the  land  or  the  sale  fails  to  bring  the  debt''  the 
court  will  then  proceed  to  make  the  unpaid  purchase  money  out  of 
it,  viz,  the  said  roadway.  We  do  not  see  that  the  filinjr  of  the 
cross  pleading  by  the  railway  was  an  error  on  the  part  of  the  court, 
as  it  might  well  deternnne  the  mode  in  which  this  roadway  should 
be  disposed  of  or  the  company  made  to  account  for  its  full  value. 
The  commissi<mer  sold  the  land  on  both  sides  of  the  right  of  way, 
and  it  lacked  $6,000  of  satisfying  the  vendor's  lien,  and  now  it  is  in- 
sisted that  this  right  of  wa^*,  with  the  improvements  upon  it  in  the 
way  of  rails,  etc.,  should  be  sold  to  satisfy  the  lien  yet  due.  It  seems 
the  court  refused  to  sell  the  roadbed,  but  undertook  to  have  it  con- 
deiuned  by  ascertaining  the  actual  value  of  the  land  taken  and  the 
damage  to  the  tract  by  reason  of  the  takintr.  The  jury  fixed  the  value 
of  the  land  at  $100  and  the  damages  at  $850,  making  in  all  $450,  and 
/or  this  sum  gave  a  judgment. 

It  is  argued  by  counsel  for  the  appellant  that  the  chancellor  was 
without  jurisdiction  to  have  this  land  condemned,  as  under  our  stat- 
4ite  there  is  but  one  way  the  land  could  be  condenmed,  and  that  was 
by  the  Mercer  County  Court. 

The  land  had,  in  fact,  not  been  condemned,  but  the  entry  and 
•building  of  this  great  public  way  was  made  by  the  consent  of  the 
owner  and  the  party  in  possession.  There  was  no  appropriation  of 
property  without  the  consent  of  the  owner,  or  any  injustice  to  the 
vendor  by  reason  of  giving  to  him  the  full  value  and  more  than  the 
full  value  of  the  land  in  discharge  of  his  lien.  It  is  evident  the  chan- 
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collor  would,  under  the  circumstances,  permit  the  company  to  re- 
move its  track  and  leave  the  land  unatTected  by  the  presence  or  t he- 
road  upon  it,  and  if  this  equitable  rijrht  exists  in  what  way  is  the- 
party  seeking:  to  enforce  his  lien  injured,  when  he  obtains  twice  as. 
much  as  the  land  is  worth?  This  not  beintr  a  wronj^ful  entry,  the 
party  is  not  in  the  light  of  a  trespuKser  as  in  the  case  of  Hollow  ay  v^ 
Louisville,  &c..  Railway  C»).,  1>2  Ky.,  244,  where  an  ejectment  was- 
maintained  Ijecause  of  the  wronjjful  entry,  but  a  case  is  prfsenteil  in 
a  court  of  equity  where  an  equitable  adjustment  becomes  necessary^ 
and  to  prevent  m  sale  of  that  in  which  the  public  has  an  interest,  and 
the  sacritice  of  the  property  of  the  appellee. 

The  argument  that  the  way  and  only  way  to  test  the  value  is  by 
a  public  sale  of  the  tract  is  fallacious,  as  there  can  be  no  doubt  but 
that  on  the  facts  the  party  would  be  allowed  to  remove  the  be<J  of  his^ 
road,  with  the  rails,  etc.,  and  no  chancellor  ou^ht  or  would  permit 
a  great  line  of  railway  to  be  severefl  in  this  manner  where  the  ri^ht 
to  enter  on  the  land  existed,  and  where  a  court  of  equity  can  so  ad- 
judge as  to  fully  compensate  the  holder  of  the  Hen.  If  the  chancellor 
had  withheld  his  juciirment  until  proceedings  could  have  been  had 
in  the  county  court  the  same  objections  would  be  urged,  and  where- 
it  is  plain  the  appellant  has  received  all  and  more  than  he  is  entitled 
to  if  the  judgment  below  is  enforced,  it  should  stand.  The  only  error 
is  in  rendering  a  iud^ment  without  creating  a  lien  to  that  extent 
upon  the  company's  roadbed. 

The  judgment  is  reversed,  with  directions  to  enter  a  judgment  re- 
quiring the  payment  of  this  money  within  a  fixed  period  (say 
twenty  days)  or  the  lien  will  be  enforced. 


Commonwealth,  for  use,  &c.  v.  Howard^  &i\ 

iFUed  June  23,  189B.) 

1,  Coutify  levy  hond — Validity  of  county  court  orders — Coanty  oourts  have  the* 
power  to  adjourn  from  day  to  day,  but  they  are  not  required  to  adjooru 
each  day  vrheu  they  cease  to  trannact  baaiuesa.  The  court  may,  where  it  is. 
in  8ef(Biou  more  than  one  day,  treat  the  entire  time  as  one  day,  and  mak& 
and  8i(cn  but  one  adjourning  order.  Therefore,  when  an  order  approving  a 
Sheriff'rt  county  levy  bond  was  entered  nA  of  January  1, 1890,  but  no  adjourn- 
inf^  order  appeared  at  the  clofe  of  that  day'd  bnsines^t,  or  until  after  an  order 
entered  an  of  the  4th  day  of  January,  and  there  wa»  no  signature  of  the  pre* 
aiding  jndge  except  after  the  adjouruiug  order  on  the  4tn  day  of  January^ 
the  whole  mnst  be  held  to  be  one  day  of  the  court,  and,  therefore,  the  order 
approvin}^  the  county  levy  bond  is  valid. 

2.  I'lilidity  oj  county  Iciy  bond — The   fact   that  no  order  of  court  appears 
showini,;  that  tiie  Sheriff  executed  an  official  bond  does  not  affect  the  validity 
of  the  county  levy  bond,  as  the  county  court  could,  if  there   had   been    no- 
sheriff,  have  appointed  a  collector  of  the  county  levy  and  taken  bond  for  the- 
performance  of  that  duty. 

Tinsley  &  Faulkner  for  appellants. 

Thomas  H,  Hines  for  appellees. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Guffy. 

This  action  was  instituted  in  the  Clay  Circuit  Court  in  the  name- 
of  the  Commonwealth  of  Kentucky,  for  the  use  of  Clay  county 
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against  A.  B.  Howard,  late  sheriff  of  Clay  county,  and  the  other- 
named  appellees,  his  sureties  on  his  .bond  for  the  collectioh  of  ad 
valorem  taxe^«  authorized  to  be  levied  and  cnlleeted  for  the  use  and 
benefit  of  Clay  county  for  the  year  1890. 

It  is  claimed  in  the  pleadings  that  the  said  sheriff  had  collected 
the  same,  and  that  there  was  due  from  him  $3,459.1)0,  with  inierest 
irom  the  8th  of  May,  1893,  which  he,  on  proper  demand,  had  failed 
Xo  pay  over.    Plaintitf  also  claims  $371  in  damages. 

Several  defenses  were  relied  on,  some  of  which  need  not  be  no- 
ticed. A  jury  trial  was  waived  and  the  law  and  facts  submitted  to 
the  court,  and  the  court  rendered  judgment  in  appellant\s  favor 
against  Howard  for  the  sums  claimed,  but  dismissed  the  action  as  to 
the  other  appellees,  and  from  that  judgment,  dismissing  the  action 
as  to  the  appellees,  who  were  Howard's  sureties,  this  appeal  is  pros- 
ecuted. A  separate  finding  of  law  and  facts  was  requested  and  ren- 
rendered  by  the  court.  Appellants'  motion  for  a  new  trial  was 
overruled,  and  a  reversal  is  now  insisted  on  by  appellants. 

The  finding  of  facts,  as  slated  by  the  court,  in  substance  show  that 
Howard  Wits  elected  sheriff  for  1891)-!,  and  acted  as  such  during  the 
year  1890,  and  collected  the  county  dues  sued  for  in  this  action,  but 
that  no  valid  order  of  the  county  court  was  ever  made  or  signed  ac- 
cepting his  bond  or  approving  the  bond  sued  on  herein,  and  no  order 
4it  all  accepting  or  a|)provi ng  his  officirtl  b'»nd  as  sheriff. 

The  evidence  introduced  l»y  the  plaintiff  shows  that  the  order 
book  of  the  Clay  County  Court  has  a  number  of  entries  or  orders  on 
it.  The  commencement  reads  as  follows:  **()rdersClay  County  Court. 
January  special  term,  1st  day  of  January,  1890.  Present,  John  S. 
Herd,  P.  J.  C.  C.  C."  Then  lollows  two  orders  authorizing  different 
parties  to  appropriate  vacant  land,  etc. 

The  next  order  recites  the  appearance  of  A.  B.  Howard,  sheriff  of 
Ulay  county,  with  sureties,  naming  them,  and  the  execution  of  his 
revenue  hond  for  1890,  and  that  the  same  was  approved  by  the  court. 
The  next  order  recites  the  appearance  of  A.  B.  Howard,  sheriff  of 
Clay  county,  with  the  appellees  as  his  sureties,  and  the  execution 
and  approval  of  his  bond  for  the  collection  (»f  the  county  levy  for 
J890.  The  next  entry  on  the  order  book  is  ** January,  4th  day,  1890." 
Then  follows  an  order  appointing  a  guardian.  The  next  entry  is  as 
follows:  '*jHnuMry  special  term.  4th  day  of  January,  1890.  Present 
J.  S.  Herd,  P.  J.  C.  C.  C."  Then  follows  an  order  allowing  some 
one  to  enter  and  appropriate  vacant  land.  The  next  entry  is:  **Court 
adjourne<l  until  court  in  course.    .John  S.  Herd,  P.  J.  C.  C.  C' 

All  the  foregoing  ordei-s,  except  the  last  one,  are  on  page  286  on 
Order  Book  No.  2  of  the  Clay  County  Court — the  last  one  is  on  page 
287— ;md  the  signature  of  the  judge  is  at  the  bottom  of  said  order  on 
page  287. 

The  witness,  who  was  the  county  clerk,  testified  that  there  was  no 
adjourning  order  on  page  286,  and  that  no  other  orders  are  on  said 
pages,  and  the  signature  to  the  adjourning  order  is  the  signature  of 
John  S.  Herd,  then  county  judge  of  Clay  county.  Witness  also 
stated  that  the  above-named  orders  are  **all  the  orders  that  appear 
on  mv  order  book  in  regard  to  the  bond  of  A.  B.  Howard  as  sheriflf 
for  the  year  1890." 

Appellee  quotes  sections  6  and  7  of  article  17,  chapter  28  of  the 
Cteneral  Statutes,  and  insists  that  by  virtue  of  that  statute  the  pur- 
ported orders  of  the  Clay  County  Court  are  nullities,  and  that  inas- 
much as  no  valid  bond  was  executed  the  sureties  are  not  liable. 

Section  6  reads  as  follows:  ** Before  everj' adjournment  the  minutes 
of  the  proceedings  of  the  court  shall  be  publicly  read  by  the  clerk 
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and  corrected,  if  necessary,  and  then  the  same  shall  be  signed  by  the 
Judee  as  presidinjf  Justice." 

Section  7,  supra^  is  as  follows:  **The  minutes  shall  be  taken  in  a 
book,  and  carefully  preserved  among  the  records;  and  no  minute  or 
order  shall  be  valid  until  the  same  be  read  and  sijjned." 

The  court  below  seems  to  have  been  of  opinion  that  the  proceed- 
ings of  each  calendar  day  must  of  neceasity  be  read  and  signed^ 
otiierwise  the  same  would  be  Invalid,  but  such  is  not  the  law.  The 
statute  quoted  does  not  require  each  day's  jiroceedings  to  be  read 
and  signed. 

In  Dye  v.  Knox,  1  Bibb,  575,  it  was  said  that  **county  courts  have 
the  power  to  adjourn  from  day  to  day,  but  they  are  not  required  te 
adjourn  each  day  when  they  cease  to  transact  business.  They  may> 
if  they  see  proper,  treat  the  entire  time  they  are  in  session  as  one 
day,  and  make  and  sign  but  one  adjourning  order." 

The  foregoing  was  approved  in  Garrard  County  Court  v.  McKee, 
11  Bush,  238.  lr\  the  latter  case  the  court  said:  **In  this  case  the 
25th  and  80th  days  of  October  are  treated  as  one  day,  or  as  one  con- 
tinuous session  of  the  court,  and  the  acijourniniT  order  and  signature 
of  the  pi  eliding  officer,  entered  on  record  on  the  30th,  are  a  sufficient 
compliance  with  the  statute." 

The  entire  proceeding  of  the  Clay  County  Court  from  the  opening 
of  the  court  the  1st  of  January,  1890,  up  to  the  making  and  signing- 
of  the  order  of  adjournment,  must  lie  held  to  be  one  day  of  courts 
The  fact  that  no  order  of  court  appears  showing  that  Howard  exe- 
cuted an  official  bond  is  not  material  in  this  (*ase.  If  there  had  been 
no  sheriff  the  county  court  could  have  appointed  a  loilector  of  the 
county  levy,  and  taken  bond  for  the  performance  of  that  duty. 

It  is  certain  that  all  the  bonds  required  by  law  to  be  executed  were 
in  fact  executed,  and  the  appellees  in  good  faith  intended  to  bind 
themselves  as  sureties  for  the  sheriff  on  the  bond  sued  on,  and  had 
no  idea  but  what  they  were  so  bound  until  some  time  after  this  suit 
was  t)rought,  and  uniil  after  defense  had  been  made. 

It  results  from  the  foregoing  that  the  court  below  erred  in  dismiss- 
ing  the  petition  as  to  the  appellees  sued  as  the  sureties  of  A.  B» 
Howard. 

The  judgment  appealed  from  is,  therefore,  reversed  and  cause  re- 
manded,  with  directions  to  award  filaintiffs  a  new  trial  and  for  fur- 
ther proceedings  consistent  with  this  opinion. 


Commonwealth,  for  rsi:,  &c.  v.  Howard,  At. 
{Filed  June  23,  1S96— JN'b^  to  be  reported,) 

County  Uify  bond— ValUity  of  tonnty  court  orders — Ttie  fnct-i  of  ih«  case  « ra- 
the HHme  RB  in  the  caBe  of  9>\\vs\q  fltylc  reported  suf>ni^  41'i.  except  that  in  this 
case  it  appears  that  the  coauty  ciurt  met  January  5,  1891.  and  the  order  ap* 
proviDg  county  levy  bond  whh  entered  as  of  that  date.  Other  basinesa  wa» 
done  at  diCTerent  times  Dp  to  January  28.  at  which  time  hu  order  of  adjourn- 
ment until  court  in  course  was  mnde  and  nigued  by  the  judge,  no  other  order 
of  adjournment  or  signnture  of  the  judge  appearing.  He/d — That  the  order 
approving  county  levy  bond  was  valid. 

Tinsley  &,  Faulkner  for  appellants. 
Thomas  H.  Hines  for  appellees. 
Appeal  from  Clay  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Guffy. 

This  Hction  was  inntituted  by  the  Commonwealth  of  Kentucky  for 
the  use  of  Clay  county,  Hgainst  A.  B.  Howard,  sheriff,  and  his  sure- 
ties on  his  bond,  for  the  collection  of  the  county  levy  of  Clay  county 
for  the  year  1891. 

Defense  was  made  by  the  defendants,  and  the  law  and  facts  sub- 
mitted to  the  judge,  and  a  »*eparale  finding  of  law  and  facts  asked 
and  obtained.  The  trial  resulted  in  a  judgment  against  How ard» 
but  the  court  dismissed  the  petition  as  to  the  other  appellees.  The 
principal  defense  relied  on  was  that  no  valid  bond  had  been  exe- 
cuted. 

The  court  found  as  facts  that,  although  entries  had  been  made  in 
the  order  book  of  the  Clay  County  Court  showing  the  execution  of 
the  bond  sued  on,  yet  such  orders  had  never  been  signed.  Appellant's 
motion  for  a  new  trial  being  overruled,  it  prosecutes  this  appeal. 

The  quCf^tions  of  law  involved  in  this  cas-e  are  in  substance  the 
same  involved  in  the  case  of  appellant  against  A.  B.  Howard,  Ac, 
this  day  decided,  and  the  opinion  in  that  case  is  adopted  as  the 
opinion  herein,  so  far  as  the  law  involved  is  concerned. 

In  this  case  the  county  court  met  the  5th  of  January,  1891,  and 
transacted  business,  and  it  also  apjiears  that  the  justices  met  durinflp 
the  same  da^-,  after  the  transaction  of  other  business  of  the  county 
court.  Jt  seems  that  other  business  was  done  at  ditferent  dates  up 
to  January  28th,  at  which  time  an  order  of  adjournment  until  court 
in  course  was  made,  and  signed  *'James  Eversole,  J.  P.  C.  C." 

The  cases  of  Dye  v.  Knox,  1  Bibb,  o75,  and  Garrard  County  Court 
V.  McKee,  11  Bush,  237-8,  are  conclusive  as  to  the  validity  of  the 
proceedings  and  orders  of  the  Clay  County  Court,  and  sustain  the 
validity  of  the  bond  sued  on. 

The  judgment  appealed  from  is,  therefore,  reversed  and  cause  re- 
manded, with  directions  to  award  appellant  a  new  trial  and  for  fur- 
ther proceedings  consistent  with  this  opinion. 


Courts  v.  Louisville  &  Nashville  R.  R.  Co. 

(Jhlled  June  24,  1890.^ 

1.  Rnilroaiis  —Requiring  passenger  I0  p'ly  more  than  ticket  fare  where  agent  has- 
refused  to  sell  him  ticket — Punitive  Uiimages — Where  a  pRASienK*^>^  on  a  railroad 
traiu  WR8  required  hy  the  condnctor  to  pay  and  did  pay  more  than  the 
rej^nlar  ticket  fare,  nlthon^^h  the  ticket  n^ffnt  hnd  refnRed  to  pell  him  a  ticket 
for  the  pnrticnlir  ptation  to  which  he  desired  to  ^o,  he  can  recover  of  th& 
company  only  the  amoont  which  he  waB  required  to  pay  in  excesr^  of  th» 
ticket  fare,  not  bein>;  entitled  to  pnnitive  damages,  as  both  the  conductor 
and  ticket  aji^ent  acted  in  ({ood  faith  and  within  what  they  believed  to  be  the- 
orderB  of  their  Buperiors,  and  the  conductor  did  nothing;  to  harasts  or  humil- 
iate him. 

2.  Same — A  plain tiflf  can  not  recover  punitive  dama^eR  nnle^s  the  factfr 
alleged  in  his  petition  show  his  t\^\\\>  to  such  relief.  But  in  this  case  neither 
the  pleadiuf^s  nor  the  evidence  establish  plaintiff^s  right  to  pnnitive  dam- 
agoA. 

W.  E.  Russell  &  Sons  for  appellant. 

W.  J.  Lisle,  H.  W.  Bruce  and  Thompson  A  McChord  for  appel- 
lee. 
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Appeal  from  Marion  Circuit  Court. 
Opinion  of  the  court  by  Judge  Landes. 

This  was  an  action  to  recover  from  the  appellee  damages  for  com- 
pelling him  to  pay  more  than  the  regular  fare  from  Lebanon  to  Ohi- 
•cago  Station  on  the  Knoxville  Branch  of  the  appellee's  railroad. 

Appellant  boarded  passenger  train  No.  26  that  passed  Lebanon 
regularly  about  5  o'clock  in  the  morning  on  the  11th  day  of  Septem- 
ber, 1898,  for  the  purpose  of  going  to  Chicago  Station,  where  he  was 
engaged  as  a  hand  at  a  brickyard,  without  having  a  ticket  for  the 
passage.  The  regular  ticket  fare  between  the  two  points  was  36 
cents.  He  applied  to  the  ticket  agent  at  Lebanon  for  a  ticket  but  the 
agent  refused  to  sell  it  to  him  because  Chicago  was  not  a  regular  stop 
station  for  that  train.  Not  having  a  ticket  the  conductor,  under  the 
rules  of  the  company,  required  him  to  pay  47  cents  for  his  passage, 
which  was  11  cents  more  than  the  regular  ticket  rate,  the  distance 
"being  12  miles.  He  objected  to  paying  the  extra  charge,  urging  as  a 
reason  that  he  had  applied  to  the  ticket  agent  at  Lebanon  for  a  ticket 
and  he  refused  to  sell  it  to  him.  His  objection  was  of  no  avail  and 
he  had  to  pay  the  train  rate. 

It  appears  from  the  evidence  that  some  time  before  this  occurrence 
orders  had  been  given  by  the  proper  officials  to  take  up  passengers 
on  train  No.  IQ  at  Chicago  until  further  orders.  But  it  also  clearly 
appears  that  both  the  ticket  agent  and  the  conductor  were  acting  in 
good  faith,  and  within  what  ihey  believed  to  be  the  orders  of  their 
superiors,  and  according  to  the  rules  of  the  company,  the  one  in  re- 
fusing to  sell  a  ticket  to  the  appellant  for  that  train  and  the  other 
in  requiring  him  to  pay  the  extra  or  train  fare. 

It  further  appears  from  the  evidence  that  after  the  train  stopped 
at  Lebanon  on  that  morning  the  conductor  discovered  the  appellant 
and  another  attempting  to  board  the  train  by  getting  on  at  the  front 
platform  of  the  baggage  car,  and  that  he  required  them  to  enter  a 
passenger  car  instead,  and  that  the  incident  excited  a  suspicion  that 
they  were  endeavoring  to  avoid  paying:  fare,  and  that  when  he  coK 
lected  fare  from  the  appellant  he  reminded  him  of  this,  and  expressed 
.his  suspicion  that  he  had  tried  to  avoid  paying  the  fare.  This  being 
substantially  the  state  of  facts  brought  out  in  the  evidence,  the  court 
instructed  the  jury  that  if  the  order  was  given  to  stop  train  No.  26 
at  Chicago  Station,  which  was  not  a  regular  stop  station  for  that 
train,  and  the  ticket  agent  refused  to  sell  a  ticket  to  the  appellant 
to  that  point  for  that  trip,  and  he  was  required  to  pay,  and  did  pay 
the  conductor  on  the  train  more  than  the  regular  rate  for  a  ticket 
from  Lebanon  to  Chicago  Station,  the  appellant  was  entitled  to  the 
difference  between  the  amount  paid  and  the  regular  ticket  rate,  and 
that  they  should  so  find.  At  the  same  time  the  court  refused  to 
,  give  an  instruction  requested  by  counsel  for  the  appellant  that  the 
Jury  were  not  confined  in  estimating  the  damages,  if  any,  to  the 
•di (Terence  between  the  regular  ticket  fare  and  the  train  rate,  but  that 
they  might,  in  addition  thereto,  give  punitive  damages.  The  jury 
having  found  a  verdict  for  the  appellant  for  11  cents,  the  difference 
.'between  the  two  rates  of  fare,  for  which  a  Judgment  was  rendered, 
and  the  court  having  refused  to  grant  a  new  trial,  the  case  is  brought 
before  us  on  appeal. 

The  only  error  for  which  a  reversal  is  sought  is  the  refusal  of  the 
<court  to  give  the  instruction  allowing  punitive  damages  to  be  as- 
sessed. But  after  a  careful  examination  of  the  case  we  have  not  been 
^ble  to  discover  any  fact  brought  out  that  would  have  Justified  an  in- 
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struction  of  the  kind.  Id  the  first  place,  it  is  not  dear  that  the  alle- 
gations of  the  petition  were  sufficient  to  authorize  anything  more 
than  actual  or  compensatory  damages.  The  substance  of  the  case 
as  stated  in  the  petition  is  that  the  appellant  applied  to  the  ticket 
agent  for  a  ticket  to  Chicago  Station;  that  the  agent  refused  to  sell 
him  the  ticket,  the  regular  fare  being  only  36  cents;  that  he  boarded 
the  train  without  a  ticket,  and  was  compelled  and  required  by  the 
conductor  to  pay  47  cents,  which  he  paid  under  protest,  and  went 
on,  as  his  business  required  him  to  go  on  that  train  ;  that  extortion 
was  thus  perpetrated,  whereby  he  was  harrassed,  vexed  and  humili- 
ated. 

Under  the  law  the  relief  sought  and  adjudged  must  be  based  on 
the  facts  stated  in  the  pleadings  of  the  party  seeking  the  relief.  But 
here  there  is  no  allegation  of  fact  showing  that  the  conductor  ought 
not  to  have  required  the  payment  of  the  47  cents  that  was  paid,  or 
showing  that  he  acted  arbitrarily  or  in  an  insulting  or  abusive  man- 
ner, or  in  such  a  way  as  to  harrass  or  humiliate  the  appellant,  upon 
which  to  base  a  recovery  of  any  more  than  actual  damages.  But 
aside  from  this  the  evidence  fails  to  show  any  fact  that  would  have 
warranted  the  court  in  submitting  any  question  besides  that  of  com- 
pensation to  the  appellant  for  what  seems  to  have  been  an  honest 
mistake  on  the  part  of  the  ticket  agent  and  conductor,  whereby  the 
appellant  was  required  to  pay  more  than  the  regular  ticket  fare  for 
that  trip.  And  the  jury  having  allowed  the  difference  between  the 
regular  ticket  fare  and  the  train  fare  which  he  was  required  to  pay, 
which  carried  the  costs  with  it,  the  appellant  has  recovered  all  that 
the  facts  alleged  or  proved  show^  he  was  entitled  to,  and  finding  no 
error  the  judgment  is  affirmed. 


Henderson   Bridge  Co.,  &c.  v.  City  of  Henderson,   &i\ 

(Fifed  June  24,  18%.) 

1.  Municipal  taxation — l^ixntion  tipon  propciiy  ivit/iitt  corporate  iwinttiary — A 
city  or  town  may  by  ntntate  be  coitstituted  h  rnxiii^  district  with  power  hh 
each  to  impose  a  railroad  or  Hchnol  tax  npou  ]iropertv  therein  without  judi- 
cial inqnirj  as  to  individual  bt-nefittif  and  the  city  of  Henderson  having  been 
-GODstitated  i*Qch  tazioK  diatriot  for  both  railroad  and  achool  purposed,  the 
-entire  bridge  property  of  appelbmt  within  itM  boundary,  eztendin^^  to  low- 
'Water  mark  on  the  Indiana  8hor«',  is  8ul)ject  to  taxation  by  the  city  to  pay 

.  intereat  ou  the  railroad  and  school  bonds. 

2.  Coiiection  of  taxes  baseii  on  yearly  assessnienti — Kes  judicata — IVie  rij^ht  to 
collect  taxes  is  based  upon  yearly  assessments,  each  of  which  in  its  turn  may 
be  called  in  question.  Therefore,  in  a  suit  to  collect  taxes  for  one  }ear,  the 
defense  that  the  assessment  is  unjust  and  excessive  can  not  be  treated  as 
r€s  judicata  becaosn  of  a  decision  in  a  court  to  collect  taxes  for  former  years. 
Whether  the  question  as  to  the  power  to  tax  can  be  treated  as  res  judicata  be- 
cause of  a  decision  in  a  suit  to  collect  taxes  for  former  years  is  not  deter- 
mined. 

8.  Correction  of  assessment — As  defendants  had  an  opportunity  to  apply  for 
correction  of  the  assessment  by  the  proper  tribuual,  of  which  they  ne^^lected 
to  avail  themselves,  they  can  not  now  complain  even  if  the  assessments  be 
excessive,  which  does  not  satisfactorily  appear. 

4.  Taxation  of  bridge —Ym^^vlxI  the  rule  which  exempts  from  taxation  for 
ordinary  manicipal  purposes  ai;ricultnral  lands  included  within  the  boun- 
dary of  a  city  against  the  wilL  of  the  owner  where  they  receive  bnt  little  if 
any  benefit  from  the  city  government  can  be  applied  to  a  bridge  volnntarily 
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coDBtracted  within  the  city  liraifp,  that  rule  does  not  operate  to  exempt 
defendant*8  bridf^e  property  from  each  taxation,  since  it  not  only  derives 
benefit  and  protection  from  the  mauicipal  (covernmeut,  but  enjoys  pecaliar 
advantages  and  privileges  by  reanon  of  its  relative  position  not  possessed 
by  others  who  share  with  it  the  local  burdens.  And,  therefore,  the  entire 
bridge  within  the  boundary  of  the  city  10  low-water  mark  on  the  Indiana 
shore  is  subject  to  taxation   for  ordinary  city  purposes. 

The  case  of  LoniHville  Bridge  Co.  v.  <yity  of  Louisville,  81  Ky.,  189,  is 
overruled. 

5.  Same — The  LegislHtur*"  of  this  State  had  power  to  authorize  the  city  of 
Henderson  to  tax  the  bridge  uotwithstHUdiog  the  fact  that  by  the  compact 
with  Virginia  navigation  of  the  Ohio  river  is  made  free  and  common  to  the 
citizens  of  the  United  States. 

6.  5<r7w/'~Th')  fact  that  the  Henderson  Bridge  Co.  accepted  its  charter  and 
expended  money  in  conrttrnctitig  its  bridge  upon  the  faith  that  under  pre- 
vious deci.**ions  of  this  court  the  portion  of  the  structure  north  of  low  water 
mark  on  the  Routhern  shore  would  not  be  subject  to  municipal  taxation  does 
not  give  it  a  contract  right  to  exemption  therefrom. 

Yearaan  <fe  Lockett,  H.  W.  Bruce  and  Wm.  Lindsay  for  appel- 
lants. 

Clay  &  Clay  and  Montgomery  Merritt  for  appellees. 

Appeal  from  Henderson  (circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  Henderson  Bridge  Co.  wa«,  in  1872,  by  the  statute  of  this  State, 
incorporated  with  power  to  construct  and  own  a  bridge  across  the 
Ohio  river.  It  was,  however,  not  organized  for  business  until  1880, 
when  the  Louisville  &  Nashville  R.  R.  Co.,  an  existing  and  di.stlnct 
corporation,  became  the  principal  stockholder. 

In  February,  J 882,  the  city  of  Henderson  ffave  the  bridge  com- 
pany the  right  to  build  the  bridge  over  one  of  its  streets  and  the  use 
of  another.  But  in  the  ordinance  making  the  grant,  which  the  com- 
pany accepted  and  agreed  to  abide  by,  the  right  of  the  city  to  levy 
and  collect  ta.xes  on  that  portion  of  the  structure  situated  within  the 
municipal  boundary,  then  extending  to  low-water  mark  on  the 
northern  shore,  was  reserved,  and  the  bridge  thus  located  was  about 
that  date  begun,  and  in  1885  completed. 

Ill  December,  1887,  the  city  of  Henderson  brought  an  action  to  re- 
cover of  the  bridge  company  the  amount  of  taxes  alleged  to  be  due 
for  each  of  the  years  1886  and  1887,  according  to  the  assessed  value 
of  that  portion  of  the  bridge  property  within  its  boundary;  also  pre- 
scribed penalties  for  nonpayment.  The  Louisville  &  Nashville  R. 
R.  Co.  was,  upon  its  petition,  subsequently  made  a  party  defendant, 
havinir,  as  stated,  acquired  po.ssession  of  the  bridge  and  agreed  to 
pay  all  the  taxes  properly  assessed  agninst  it. 

The  lower  court  a<ijudged  that  plaintiff  recover  th9  amount  sued 
for;  thrtt  it  hnd  a  lien  therefor  upon  so  much  of  the  bridge  property 
as  was  assessed,  and  the  bridge  company  was  ruled  to  pay  it.  That 
judgment  was  In  1890,  and  on  appeal  to  this  court,  affirmed.  (See 
90  Ky.,  499.) 

The  present  action  was  brought  December  4,  1890,  to  recover  the 
amount  of  like  taxes  and  penalties  for  the  years  1888  and  1890,  and  a 
like  Judgment  Is  now  before  us  for  revision. 

It  appears  the  taxes  sued  for  In  this  as  in  the  former  action  were 
levied  to  pay  not  only  the  on  Unary  municipal  expenses,  including 
current  expenses  of  public  schools,  but  interest  on  waterworks  bonds^ 
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railroad  bonds  and  school  bonds  previously  issued;  and  it  is  conceded 
by  appellants  that  that  portion  of  the  bridfje  property  south  of  low- 
water  mark  on  the  Kentucky  shore,  and  within  the  city  boundary, 
is  subject  to  taxation  for  all  the  purposes  mentioned.  But  they  cf>n- 
trovert  the  right  of  the  city  of  Henderson  to  subject  to  taxation  for 
municipal  purposes  that  portion  between  low-water  mark  on  the 
southern  and  low-water  mark  on  the  northern  or  Indiana  shore,  and 
argfuine  that  the  effect  of  funding:  the  oriKinal  waterworks,  railroad 
and  scTkool  bonds  was  to  render  all  the  new  bonds  municipal  debts 
proper.  They  deny  said  portion  of  the  bridgfe  is  now  subject  to  tax- 
ation for  any  of  those  purposes. 

But  in  the  opinion  on  the  former  appeal  the  ripfht  of  the  city  to 
levy  taxes  on  the  entire  bridffe  wilhin  its  boundary  to  pay  interest 
on  railroad  and  school  bonds  was  recojfnized  as  still  existin}^:  and  dis- 
tinct from  the  rijfht  to  levy  taxes  thereon  for  purely  municipal  pur- 
poses. It  wa8  held,  as  had  been  previously  done  by  this  court,  that 
a  city  or  town  mi<i:ht,  by  statute,  be  constituted  a  taxinu:  district, 
with  power,  as  such,  to  impose  a  railroad  or  schwr)l  tax  upon  prop- 
erty therein  without  Judicial  inquiry  us  to  benefits  resulting  to  indi- 
viduals, and  that  as  the  city  of  Henderson  had  been  constituterl  such 
taxing  district  for  both  railroad  and  school  purposes  the  entire  bridge 
property  within  its  t)oundary  was  subject  to  taxation  to  pay  interest 
on  the  railroad  and  school  bonds. 

The  right  of  the  city  to  subject  that  part  of  the  bridge  within  its 
boundary  north  of  low-watermark  on  thesouthern  shore  to  taxation 
for  municip>d  purposes  was  likewi>e  recognized,  but  decided  to  exist 
only  in  virtue  of  the  contract  whereby  it  was  reserved  in  considera- 
tion for  the  grant  of  way  and  use  of  the  streets. 

It  is,  therefore,  contended  that  Hdjudication  and  determination  of 
the  issues  in  that  action  are  conclusive  of  the  right  claimed  by  plain- 
tiff in  this.  But  defendants  contend  and  cite  authority  in  support 
of  the  proposition  that  a  suit  to  recover  taxes  for  one  year  is  no  bar 
to  a  suit  for  taxes  of  another,  and  then  argue,  very  properly, 
that  if  the  State  could  not  be  bound  by  an  erroneous  decision  neither 
oufifht  a  citizen  be  estopped  dnfending  a  claim  of  an  unpnid  tax. 

Whether  that  plea  be  available  in  other  respects,  the  particular  de- 
fence that  assessments  of  the  briflge  property  for  the  tuo  last  years 
named  were  unjust  ami  excessive,  cm  not  be  treated  as  res  ju- 
dicata because  the  right  to  collect  taxes  is  based  upon  yearly  as- 
sessments, each  of  which  in  its  turn  may  be  called  in  question. 
Appellants,  however,  have  no  right  to  complain  of  the  asse^^sments 
referred  tt),  for  if  either  had  been  too  high,  which  does  not  satisfacto- 
rily appear,  there  whs  opportunity  to  apply  for  correcti(»n  by 
the  projier  tribunal,  of  which  they  neglected  to  avail  themselves. 
Even  if  the  (]uestion  had  not  been  directly  so  determined  on  the 
former  appeal  we  would  now  decide  that  the  city  of  Henderson,  as  a 
taxinu:  district,  hns  power  to  subject  all  the  bridsre  propertv  within 
its  boundary  to  the  railroad  and  school  taxes,  for  such  is  the  settled 
doctrine  of  this  court.  But  as  counsel  for  appellants,  with  some  plaus- 
ibility, insist  that  if  the  city  of  Henderson  did  not  have  the  power 
to  tax  the  same  property  for  purely  municipal  purposes,  it  could  not 
acquire  it  by  said  contract,  and  state  some  reasons,  not  heretofore 
presented,  why  the  power  does  not  exist  at  all,  we  deem  it  proper, 
without,  however,  deciding  as  to  the  plea  of  res  judicata^  to  recon- 
sider and  discuss  the  main  question. 

The  rule  recognized  and  applied  by  this  court  is  that  although 
power  may  be  eiVeti  by^the  Lepislafuiie  to  enlarge  the  boundary  of 
a  city  or  town  and  tax  for  municipal  purposes  persons  and  property 
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constraoted  within  the  city  lirait^,  that  rule  does  not  operate  f)  exempt 
defeodant'H  bridfire  property  from  such  taxaiion,  since  it  not  only  derives 
benefit  and  protection  from  the  mauioipal  government,  bnt  enjoys  peculiar 
advantages  and  privilen^es  by  reanon  of  its  relative  position  not  possessed 
by  others  who  share  with  it  the  local  burdens.  And,  therefore,  the  entiro 
bridge  within  the  boundary  of  the  city  to  low-water  mark  on  the  Indiana 
shore  is  subject  to  taxation   for  ordinary  city  purposes. 

The  esse  of  Louisville  Bridge  Co.  v.  City  uP  Louisville,  81  Ky.,  18S>,  is- 
overrulfd. 

6.  Same — The  LegislAtur<>  of  this  State  had  power  to  authorize  the  city  of 
Header^on  to  tax  the  bridge  notwithtttHndiog  the  fact  that  by  the  compact 
with  Virginia  navigation  of  ihe  Ohio  river  is  made  free  and  common  to  the 
citizens  of  the  United  States. 

6.  5/////^  — The  fact  that  the  Henderson  Bridge  Co.  accepted  its  charter  and 
expended  money  in  conHtructing  its  bridge  upon  the  faith  that  under  pre- 
vious deci.'«ions  of  this  court  the  portion  of  the  structure  north  of  low  water 
mark  on  the  southern  shore  would  not  be  subject  to  municipal  taxation  does 
not  give  it  a  contract  right  to  exemption  therefrom. 

Yeaman  &  Lockett,  H.  \V.  Bruce  and  Wm.  Lindsay  for  appel- 
lants. 

Clay  &  Clay  and  Montgomery  Merritt  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  (he  court  by  Judge  Lewis. 

The  Henderson  Bridge  Co.  was,  in  1872,  by  the  statute  of  this  State, 
incorporated  with  power  to  construct  and  own  a  bridge  across  the 
Ohio  river.  It  was,  however,  not  orgranized  for  business  until  1880, 
when  the  Louisville  &  Nashville  R.  R.  Co.,  an  existing  and  distinct 
corporation,  became  the  principal  stockholder. 

In  February,  1882,  the  city  of  Henderson  gave  the  bridge  com- 
pany the  right  to  build  the  bridge  over  one  of  its  streets  and  the  use 
of  another.  But  in  the  ordinance  making  the  grant,  which  the  com- 
pany accepted  and  agreed  to  abide  by,  the  right  of  the  city  to  levy 
and  collect  taxes  on  that  portion  of  the  structure  situated  within  the 
municipal  boundary,  then  extending  to  low- water  mark  on  the 
northern  shore,  was  reserved,  and  the  bridge  thus  located  was  about 
that  date  begun,  and  in  1885  completed. 

In  December,  1887,  the  city  of  Henderson  brought  an  action  to  re- 
cover of  the  bridge  company  the  amount  of  taxes  alleged  to  be  due 
for  each  of  the  years  1886  and  1887,  according  to  the  assessed  value 
of  that  imrtion  of  the  bridge  property  within  its  boundary;  also  pre- 
scribcMl  penalties  for  nonpayment.  The  L(»uisville  &  Nashville  R. 
R.  Co.  was,  upon  its  petition,  subsequently  made  a  party  defendant, 
havinir,  as  stated,  acquired  possession  of  the  bridge  and  agreed  to 
pav  all  the  taxes  properly  assessed  against  it. 

The  lower  court  adjudged  that  plaintifT  recover  th9  amount  sued 
for;  that  it  hnd  a  lien  therefor  upon  so  much  of  the  bridge  property 
as  was  assessed,  and  the  bridge  company  was  ruled  to  pay  it.  That 
judgment  was  in  1890,  and  on  appeal  to  this  court,  affirmed.  (See 
9()  Ky.,  499.) 

The  present  action  was  brought  December  4,  1890,  to  recover  the 
amount  of  like  taxes  and  penalties  for  the  years  1888  and  1890,  and  a 
like  Judgment  Is  now  before  us  for  revision. 

It  appears  the  taxes  8ue<l  foj  in  this  as  in  the  former  action  were 
levied  to  pay  not  only  the  onlinary  municipal  expenses,  including 
current  expenses  of  public  schools,  but  interest  on  waterworks  bonds. 
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railroad  bonds  and  school  bonds  previously  issued;  and  it  is  conceded 
by  appellants  that  that  portion  of  the  bridge  property  south  of  low- 
water  mark  on  the  Kentucky  shore,  and  within  the  city  boundary, 
is  subject  to  taxation  for  all  the  purposes  mentioned.  But  they  con- 
trovert the  right  of  the  city  of  Henderson  to  subject  to  taxation  for 
municipal  purposes  that  portion  between  low- water  mark  on  the 
southern  and  low-water  mark  on  the  northern  or  Indiana  shore,  and 
ar^uin^  that  the  effect  of  funding:  the  original  waterworks,  railroad 
and  school  bonds  was  to  render  all  the  new  bonds  municipal  debts 
proper.  They  deny  said  portion  of  the  bridg:e  is  now  subject  to  tax- 
ation for  any  of  those  purposes. 

But  in  the  opinion  on  the  former  appeal  the  right  of  the  city  to 
levy  taxes  on  the  entire  bridge  within  its  boundary  to  pay  interest 
on  railroad  and  school  bonds  was  recognized  as  still  existing  and  dis- 
tinct from  the  right  to  levy  taxes  thereon  for  purely  municipal  pur- 
poses. It  was  held,  as  had  been  previously  done  by  this  court,  that 
a  city  or  town  might,  by  statute,  be  constituted  a  taxiny:  district, 
with^power,  as  such,  to  imjmsea  railroad  or  schwol  tax  upon  prop- 
erty therein  without  judicial  inquiry  hs  to  benefits  resulting  to  indi- 
viduals, anil  that  as  the  city  of  Henderson  had  been  const! tutecl  such 
taxing  district  for  both  railroad  and  school  purposes  the  entire  bridge 
property  within  its  boundary  was  subject  to  taxation  to  pay  interest 
cm  the  railroad  and  school  bonds. 

The  right  of  the  city  to  subject  that  part  of  the  bridge  within  its 
hounrlary  north  of  low- water  mark  on  the  southern  shore  to  taxation 
for  municipHl  purposes  was  likewise  recognized,  but  decided  to  exist 
only  in  virtue  of  the  contract  whereby  it  was  reserved  in  considera- 
tion for  the  grant  of  way  and  use  of  the  streets. 

It  is,  therefore,  contended  that  adjudication  and  determination  of 
the  issues  in  that  action  are  conclusive  of  the  right  claimed  by  plain- 
tlfTin  this.  But  defendants  contend  and  cite  authority  in  support 
of  the  proposition  that  a  suit  to  recover  taxes  for  one  year  is  no  bar 
to  a  suit  for  taxes  of  another,  Mnd  then  argue,  very  properly, 
that  if  the  State  could  not  be  bound  by  an  erroneous  decision  neither 
ought  a  citizen  be  estopped  d»'fending  a  claim  of  an  unpairl  tax. 

Whether  that  plea  be  available  in  other  respects,  the  particular  de- 
fence that  assessments  of  the  bridge  property  for  the  tuo  last  years 
named  were  unjust  and  excessive,  can  not  be  treated  \\^  res  ju- 
dicata because  the  right  to  collect  taxes  is  based  upon  yearly  as- 
sessments, each  of  which  in  its  turn  may  be  called  in  question. 
Appellants,  however,  have  no  right  to  complain  of  th*»  assessments 
referred  to,  for  if  either  had  been  too  high,  which  does  not  satisfacto- 
rily appear,  there  whs  opportunity  to  apply  for  correction  by 
the  proper  tribunal,  of  which  they  neglected  to  avail  themselves. 
Even  if  the  (fuestion  had  not  been  directly  so  determined  on  the 
former  ap|>eal  we  would  now  decide  that  the*  city  of  Henderson,  as  a 
tax intr  district,  has  power  to  subject  all  the  bridjre  propertv  within 
its  boundary  to  the  railroad  and  school  taxes,  for  such  is  the  settled 
doctrine  of  this  court.  But  as  counsel  for  appellants,  with  some  plaus- 
ibility, insist  that  if  the  city  of  Henderson  did  not  have  the  power 
to  tax  the  same  property  for  purely  municipal  purposes,  it  could  not 
acquire  it  by  said  contract,  and  state  some  reasons,  not  heretofore 
presenteil,  why  the  power  does  not  exist  at  all,  we  deem  it  proper, 
without,  however,  deciding  as  to  the  plea  of  res  judicata^  to  recon- 
sider and  discuss  the  main  question. 

The  rule  recognized  and  applied  by  this  court  is  that  although 
power  may  be  eiVen'b;p^the  Legislafur-e  to  enlarge  the  t>oundary  of 
a  city  or  town  and  tax  for  municipal  purpose!)  persons  and  property 
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thus  included,  the  exercise  of  it  is  subject  to  judicial  review  and 
may  be  restrained.  That  rule,  which  is  not  adopted  in  most  of  the 
States,  and  the  wisdom  and  policy  of  which  has  been  criticised  by 
eminent  text-writers  as  an  encroachment  upon  the  lef2:islative  depart- 
ment, was  first  applied  in  the  hard  case  of  aflrriculturai  lands  being 
brought  by  statute  within  a  city  or  town  boundary  and  made  subject 
to  municipal  taxation  ajrainst  the  will  of  the  owners.  And  it  never 
was  applied  to  other  subjects  of  taxation  until  the  case  of  the  Louis- 
ville Bridire  Co.  v.  City  of  Louisville,  81  Ky.,  189,  was  before  this 
court  in  1888. 

But  even  in  the  leading  case  of  Cheaney  v.  Hooser,  9  B.  M.  830, 
it  was  held  **that  there  must  necessarily  be  vested  in  the  lejrislative 
department  a  wide  ranjfe  (»f  discretion,  not  only  as  to  the  objects  for 
which  a  tax,  general  or  local,  may  be  enforced,  as  t<»  which  its  judg:- 
ment  would  seem  to  be  conclusive,  but  also  as  to  the  particular  sub- 
jects H  spHcics  of  property,  which  shall  be  liable  to  taxation,  and  as 
t^)  the  extent  of  territory  within  which  a  local  tax  shall  operate." 
And  it  was  further  held  that  courts  are  authorized  to  interfere  in 
such  cases  only  where  the  burden,  thoufi:h  called  so,  is  palpably  not 
a  tax,  but  is  under  the  form  of  a  tjix,  the  taking  of  private  property 
for  the  use  of  others  or  for  the  public  without  compiMis;ition.  In  all 
such  cas(^  it  was  held  that  exact  equality  in  the  local  burdens  im- 
posed should  not,  hecause  unattainable,  be  made  m  test  of  the  ritjht 
to  extend  the  corporate  boundary  of  a  city  (»r  town  so  as  to  bring  in 
persons  and  property  not  hitherto  included,  but  that  ifsueh  persons 
and  their  property  have  nearly  all  the  advantages  which  actual 
citizens  derive  from  its  business  improvements,  institutions  and  good 
government.  No  such  flajrrant  case  is  presented  as  authorizes  the 
court  to  declare  the  statute  unconstitutional. 

In  none  such  ca«*es  was  it  held  alU)vvable  or  proper  for  the  court  to 
interfere  in  behalf  of  a  person  who  had  voluntarily  sought  or  con- 
sented to  the  extension  of  town  or  city  boundary  so  as  to  include 
him  and  his  land. 

If  the  right  or  propriety  of  this  court  interfering  to  relieve  the 
Henderson  Bridge  Co.  from  municipal  taxation  of  that  part  of  its 
brid{£e  now  in  qut^tion  be  tested  by  the  rule  as  heretofore  applied  in 
case-i  (»f  agricultural  lands  includejl  by  extension  of  town  or  city 
boundaries,  even  where  done  auainst  the  will  of  the  owners,  we 
would  not  be  authorized  to  do  so  Fi)r  it  is  too  plain  for  discussion 
that  not  only  does  that  l)ridire derive  benefit  and  protection  from  the 
municipal  government,  but  it  has  obtained  and  now  enjoys  peculiar 
advantages  and  privileges,  l>y  reison  of  its  relative  position,  not 
possessed  by  others  who  share  with  it  the  local  burdens. 

But  this  is  not  the  CH.se  of  a  p^^rson  and  his  property  peing  included 
by  extension  against  his  will  of  the  corporate  boundary  of  a  city  or 
town.  On  the  contrary  the  bridge  company  voluntarily  located  and 
constructed  its  bridge  within  the  corporate  boundary  of  the  city  of 
Henderson,  that  then,  like  territorial  limits  df  the  State,  extended 
to  low-water  mark  on  the  northern  shore.  And  that  the  benefits 
and  advantages  of  such  location  and  exceptional  privileg?s  granted 
by  the  city  of  Henderson,  as  estimated  by  the  bridge  company  itself, 
do  fully  compensate  it  for  the  local  burden  imposed  is  shown  by  the 
contract  with  the  city,  though  it  is  now  repudiated. 

Applying  thejast  and  equitable  rule  of  making  burdens  and  ben- 
efits of  governntent  reciprocal,  we  think  the  whole  bridge  structure, 
within  the  corpf)rate  lii^its  of  the  city  of  Henderson,  is  liable  for 
municipal  taxes;  for  neither  the  benefits  to  the  bridge  company 
were  lessened  nor  corresponding  duty  to  bear  its  full  .share  of  the 
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burden  is  impaired  or  afTwted  by  tlie  fact  that  a  portion  of  the  bridge 
is  over  water.  And  as  such  conclusion  is  inconsistent  witli  the  ruling 
in  Louisville  Bridge  Co.  v.  City  of  Louisville,  that  case  must  be 
overruled. 

But  it  is  contended  by  counsel  for  appellants  that,  because  by  what 
is  called  the  compact  with  Virginia,  navigation  of  the  river  Ohio  is 
ujad^  free  and  common  to  the  citizens  of  the  United  States,  the 
Legislature  of  this  State  could  not  authorize  the  bridge  taxed  by  the 
city  of  Henderson. 

That  question  seems  to  havf*  been  made  in  the  case  of  Louisville 
Bridge  C)o.  v.  City  of  Louisville  and  properly  decided  contrary  to 
the  views  of  counsel. 

It  is  also  contended,  substantially,  that,  inasmuch  as  the  Hender- 
son Bridge  Co.  aci-epted  its  charter,  expended  money  in  constructing 
the  bridge  and  upon  the  faith  that,  in  the  sense  of  previous  decisions 
of  this  court,  the  portion  of  the  structure  north  of  low -water  mark 
nn  the  southern  shore  would  not  be  wubject  to  municipal  taxation,  it 
hHS  ac(|uired  a  contract  right  to  exemption  therefrom. 

A  simple  and  sufficient  answer  to  that  proposition  is  that  what  is 
called  a  contract  is  wh«)lly  without  consent  or  consideration,  essen- 
tiHl  and  vital  elements  of  every  contract. 

Wherefore,  the  judgment  is  affirmed. 


Henderson  Bridge  Co.,  &c,  v.  City  op  Henderson,  &c. 

(Filed  June  24,  1896— iVb<  to  be  reported.) 

Yeanian  <fe  Lockett,  H.  W.  Bruce  and  Wm.  Lindsay  for  appel- 
lants. 

Clay  &  Clay  and  Montgomery  Merritt  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  appeal  involves  the  right  of  the  city  of  Headerson  to  tax  the 
Henderson  Bridge  Co.  and  its  property  for  municipal  and  other  pur- 
po:jes  for  the  years  1890,  1891,  1892  and  1898,  and  the  same  questions 
of  law  are  involved  as  in  the  other  case  of  the  same  style  this  day 
decided  {ante  417);  and,  for  the  same  reasons  therein  given,  this 
judgment  is  also  affirmed. 


Treasy  v.  Moore,  Ac. 
{Filed  June  23,  1896— iVo^  to  be  reported.) 

1.  Correction  of  mistake  in  judgment — Revivor — Where  jnd(?ment  wa«  ren- 
dered for  the  recovery  of  a  lot  of  ground  which  wait  erroneously  described  as 
bein^  the  lot  opon  which  a  certain  honse  was  located,  when  in  fact  the  house 
referred  to  was  npon  a  different  lot,  the  conrt  had  the  power  at  a  subsequent 
term  by  consent  of  the  parties  to  correct  the  mistake.     And  it  is  immaterial 
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ihfkk  the  plaintiff  in  the  judgment  had  in  the  meantime  died  and  that  there 
had  been  no  revivor  against  her  heirs  or  represbntatives,  as  they  were  brooght 
before  the  coart  upon  a  motion  to  set  aside  the  order  correcting  the  mistake. 
2.  S/wt' —  Httorufy  and  client — The  appellant,  one  of  the  defendants,  can  not 
complain  tlmt  he  did  not  persouHlly  conAeat  to  the  correction  of  the  mistake, 
his  Hitorne3's  having  the  right  to  consent  for  him  nnder  the  circom^tances. 

E.  E.  McKay  for  ajipellant. 

J.  M.  Chatterson  for  appellees. 

Appeal  from  Jett'erson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  tiie  court  by  Judge  Guff}*. 

In  the  suit  of  Jane  M.  Treasy  against  The  Fidelity  Tru-t  and 
StU'ety  Vault  Co.,  Ac,  in  which  the  appellatit,  Martin  Treasy,  wa.-s  a 
defendant,  pending:  in  the  Jefferson  Circuit  Cuirt,  the  plaintiff  was 
adjudged  to  be  the  owner  of  and  entitled  to  one-fourth  intere?it  abso- 
Jut4*Iy  in  a  lot  of  gfround  and  the  improvements  thereon  situated  on 
the  south  side  of  Market  street,  froiitiuK  on  Market  street  17^  feet 
and  extending:  back  southwardly  same  width  200  feet.  Said  house 
is  numbered  70S,  West  Market  street,  and  is  known  and  described 
in  the  commissioner's  report  as  the  Phillips  house,  said  properly 
havin;jr  been  held  as  firm  property  by  the  hue  firm  of  James  Treasy 
A  Bro.  The  above  judgment  was  rendered  June  9,  1891.  On  the 
9th  of  May,  1892,  an  amended  jud^^ment  was  entered,  which  reads 
as  follows: 

"Now  come  Michael  Moore,  a  brother  of,  and  Catherine  Igoe,  a 
sister  of,  and  being  the  only  heirs-at-law  of  the  plaintiff  herein,  .Fane 
M.  Treasy,  who  departed  this  life  intestate  on  the  — day  of  January, 
1892,  by  counsel,  and  also  <'om(^  the  defendants,  The  Fidelity  Trust 
and  S^ifety  Vault  Co.,  the  exe^-utor  of  James  Treasy,  decease<l,  and 
Martin  Treasy,  all  by  counsel,  and  by  aL^eemeiU  the  jud^^ment 
entered  herein  on  the  9th  day  of  June,  1891,  is  now  aiul  hereby 
amended  and  corrected  as  follows,  so  as  l(»  correctly  <lescrib3  by 
metes  and  bounds  the  lot  and  improvements  frontinj^  on  the  south 
side  of  Market  street,  between  7th  and  8th  streets,  in  Louisville. 
Ky.,  and  in  which  the  plaintiff  decedent,  Jane  M.  Treasy,  was 
adjudged  a  one-fourth  interest  absolutely  and  which  is  erroneously 
called  the  'Phillips  house,'  and  erroneously  numbered  708;  and  it  is 
now  and  herein  adjudsjed  that  the  description  intended  to  have  been 
embraced  by  said  judj^ment,  and  which  was  adiud>red  to  be  held  by 
James  Treisy  &  Bro.  as  partnership  property,  and  in  which  the  said 
decedent,  Jane  M.  Treasy,  was  adjud>2:ed  to  be  the  owner  of  a  one- 
fourth  interest,  and  Martin  Treasy,  the  owner  of  the  other  three- 
fourths,  was  and  is  as  follows:  A  lot  of  lanri  and  the  improvements 
thereon,  lyiuif  in  the  city  of  Louisville,  Jeffereon  county,  Kentucky, 
on  the  south  side  of  Market  street,  and  beinj?  (17 J)  seventeen  and 
one-half  feet  on  said  street,  and  running  back  two  hundred  feet  (200) 
t4>  an  alley,  and  beinj?  the  extreme  eastern  \1\  feet  of  52}  feet  for- 
merly owned  by  William  Tallmt,  and  l>einor  recorded  in  deed  book 
^59,  pag:e  810.  And,  by  aifre.^ment  of  all  parties  in  interest  herein, 
this  amended  judgment  may  be  entered,  so  as  to  correctly  and  accu- 
rately describe  said  property. 
"And  so  much  of  said  former  judjjment  as  adjudges  Jane  M. 
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Treasy  or  Martin  Treasy  any  interest  in  the  house  known  as  the 
Phillips  house  and  numbered  708,  is  hereby  set  aside  and  held  for 
naught.  "Sterling  B.  Toney,  Judge. 

"Humphrey  &  Davie, 

^"^ Attorneys , for  Martin  Treasy. 
"Marshall  &  Lochre, 

''Attorneys  Fidetity  Trust  &  S,  V,  Co, 
*'J.  M.  Chatterson, 

*'"  Attorney  for  Michael  Moore. 
"Saml.  S.  Blitz, 

* ' A  ttorney  for  Catherine  Igoe. ' ' 

At  the  June  term,  1894,  the  appellant  moved  to  set  aside  the  order 
and  Judi^uient  of  Mhv,  1892,  up«)n  the  ground  that  it  was  made  after 
the  death  of  the  plaintiff  and  without  any  revivcir  in  th«»  name  of 
her  heirs  or  representative,  and  because  he,  appellant,  did  not  con- 
sent to  the  saiue. 

The  court,  upon  final  hearing,  overruled  appellant's  motion  and 
dismissed  the  sume,  and  from  that  judgment  appellant  prosecutes 
this  appeal. 

All  tiie  heirs  and  legatees  of  Jane  M.  Treasy  were  made  parties  to 
appellant's  motion  to  set  aside  the  order  of' May,  1892,  hence  it  is 
now  immaterial  whether  they  were  all  before  the  court  consenting 
to  the  order  of  May,  1892,  or  not. 

It  is  evident  the  lot  of  ground  described  in  the  judgment  of  May, 
1892,  is  the  Siimo  intended  to  be  described  in  the  judgment  of  June, 
1891,  and  is  in  fact  the  same  ground,  but  the  order  of  June,  1891, 
erroneously  stated  that  the  house,  known  as  the  Phillips  house  T^o. 
7(18,  was  on  the  lot  when  in  fa<  t  that  house  was  not  on  the  ground 
adjudged  to  plaintiff.  It  was,  therefore,  proper  to  make  the  correc- 
tion, and  we  think  the  court  had  Jurisdiction  t.)  do  so. 

Appellant's  attorneys  in  the  suit  had  the  right  to  consent  to  the 
correction  under  the  facts  shown  in  this  cause,  even  if  it  be  true 
that  appellant  did  not  personally  consent  to  the  correction. 

Judgment  affirmed. 


Hafner  v.  Commonwealth. 
{Filed  June  24,  1896— iVb^  to  be  reported.) 

hidictment—  Obtainins[  money  tmder  false  pietenses — Where  one  sent  to  RDOther 
by  express  fteveral  boxes  which  he  represented  to  the  cousi^^nee  as  contain- 
ing tobacco  suitable  for  making  cigars,  when  in  fact  they  contained  only 
tobacco  stems  and  rubbish,  and  by  this  representation,  which  he  knew  to  be 
false  and  which  he  rr.ade  with  intent  to  defraud,  he  feloniously  obtained 
from  the  consignee  $170,  he  was  guilty  of  obtaining  money  by  false  pre- 
tenses, and  an  indictment  alleging  these  facts  charges  a  public  offense. 

GeorL'e  W.  Swope  for  appellant. 

W.  8.  Taylor  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  charge  is:  The  defendant  caused  to  be  expressed  from  Louis- 
ville to  Owensboro  four  large  boxes,  and  represented  the  boxes  con- 
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tained  cifrnr  .supplies  of  tobacco  suitable  for  making:  cigars,  and 
procured  Daily,  to  whom  they  were  consigned,  to  pay  the  express- 
company  $170  therefor;  that  the  boxes  only  contained  tobacco  stems 
and  rubbish  and  were  not  suitable  for  making  cigars;  that  he  feloni- 
ously obtained  from  Daily  by  false  pretense  and  with  the  intention 
to  commit  a  fraud  $170;  that  the  representations  were  false  and 
fraudulent,  and  known  to  be  so  by  the  accused,  and  the  said  Daily 
was  deceived  and  defrauded  thereb5\ 

In  the  indictment  the  defendant  pleaded  guilty,  and  now  insists 
that  there  is  no  public  offense  charged.  The  defendant  is  charged 
with  the  false  and  fraudulent  repnsentaticm  of  what  the  boxes  con- 
tained when  he  knew  they  were  false,  and  made  them  to  deceive 
and  defraud  Daily,  and  to  induce  him  to  part  with  his  money.  This 
was  obtaining  money  under  false  pretenses,  and  the  judgment  is  af« 
firmed. 


^lie  Kei^tUcky  I^aW  Reporter. 
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National  Bank  of  Cynthiana  v.  Mattingly  &  Sons. 
(Filed  December  21,  1895— iVb^  to  be  reported.) 

Execution  of  accommodation  paper  by  corporation — The  appellee,  a  corpora- 
tioD,  drew  a  bill  of  exohange  upon  another  in  favor  of  and  for  the  accom- 
modation of  J.  G.  Mattitigly  ^  Sons,  a  firm,  for  all  practical  purposes 
identical  with  appellee,  which,  after  acceptance  by  the  drawee,  whs  sold  by 
the  said  firm  to  the  appellants  for  a  valuable  consideration.  Upon  suit 
being  brooght  against  the  appellee  for  the  amount  of  the  bill,  the  defense 
was^made  thatiits  aecriitary  and  treasurer,  wha executed  the  bill  for  the  cor- 
poration, had  no  authority  to  bind  the  corporation  by  the  execution  of  bills 
or  notes,  and  that  the  corporation  had  no  legal  authority  to  make  and  exe- 
cute accommodation  paper. 

Held — That  inasmuch  as  the  secretary  and  treasurer  was  the  general  busi- 
ness manager  of  the  corporation  and  was  in  the  habit  of  signing  the  notes 
of  the  corporation,  and  there  appears  to  be  no  by-law  designating  any  per- 
son to  sign  the  name  of  the  corporation,  the  signing  of  the  bill  must  be 
held  to  be  the  act  of  the  corporation;  and  also  that  the  corporation  and 
firm  being  practically  identical,  the  execution  of  the  bill  for  the  benefit  of 
the  firm  would  inure  to  the  benefit  of  the  appellee  and  should,  therefore,  be- 
obligatory  upon  it. 

Humphrey  A  Davie  for  appellant. 
O.  A.  Wehle  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division* 
Opinion  of  the  court  by  Judge  Guffy. 

This  action  was  instituted  in  the  Louisville  Chancery  Court  by  the 
appellant  against  the  appellees,  seeking  to  recover  Judgment  for  $2,501, 
the  amount  of  a  bill  of  exchange  drawn  by  appellees  in  favor  of  J. 
G.  Mattingly  <&  Sons'  firm,  and  upon  Eisemen  Bros.  <&  Co.,  and  ac- 
cepted by  them  and  sold,  as  is  alleged,  by  said  firm  to  the  appellant 
for  a  valuable  consideration. 

The  appellees  made  defense,  and  in  substance  alleged  that  it  was  a 
corporation,  and  that  B.  D.  Mattingly,  secretary  and  treasurer,  had 
vol.  18—28 
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no  authority  to  bind  tlie  corporation  by  the  execution  of  notes  or 
bills;  that  the  bill  sued  on  was  executed  as  an  accommodation  to  the 
firm  of  J.  Ct.  Mattin^ly  &  Co.,  and  that  the  corporation  had  no  lej^al 
authority  to  make  and  exec*ute  accommodation  paper;  that  the  bill 
sued  on  was  uskI  to  pi\y  olf  and  dis<*harjre  an  antecedent  debt  owing 
to  appellant  by  the  firm  of  J.  G.  Mattinjrly  &  Sons,  and  that  appel- 
lant had  notice  of  the  facts  so  pleaded,  all  of  which  was  denied  by  ap- 
pellant, except  that  the  proceeds  of  the  bill  went  to  the  credit  of  the 
firm  of  J.  G.  Mattinjfly  <fe  Sons. 

Atrial  resulted  in  favor  of  appellees,  judj^ment  be!  nsr  rendered  dis- 
missin«r  appellant's  petition,  and  from  that  jiidt^ment  this  appeal  is 
prosecuted.  No  question  is  made  as  to  the  due  presentation  and 
protest  of  the  bill.  It  apfiears  from  the  evidence  in  the  case  that  B. 
1).  Matlingly  was  the  principal  busin(»ss  mMnaj^er,  both  of  the  firm 
and  corporaticm,  antl  was  in  the  habit  of  si2J:nin^  the  notes  and 
obligations  of  the  corporation  as  secretary  and  treasurer,  and  it 
nowhere  appears  that  any  by-law  or  order  had  been  made  desiirnat- 
ing  any  person  to  siirn  the  name  of  the  corporation,  hence  it  ^eems 
clear  to  us  that  the  signing  of  the  bill  sued  on  must  be  held  to  be  the 
act  of  the  corporation. 

It  is  insisted  for  appellee  that  the  corporation  had  no  authority  to 
execute  paper  for  the  accommodation  of  other  parties,  and  quotes 
numerous  authorities  in  support  of  that  contention.  We  deem  it 
unnecessary  to  review  the  authorities  referred  to,  nor  is  it  necessary 
to  decide  whether  as  a  general  rule  a  corporation  like  the  one  before 
us  has  power  to  issue  accommodation  paper,  for  the  reason  that  for 
all  practical  purposes  the  firm  of  J.  G.  Mattingly  &  Sons  and  the  ap- 
pellees were  one  and  the  same  person,  and  that  all  transactions  that 
would  enure  to  the  benefit  of  one  would  also  benefit  the  other,  and 
this  being  true  the  execution  of  the  bill  in  suit  would  be  for  the  ben- 
efit and  accommodation  of  appellees,  and,  therefore,  obligatory  upon 
appellees. 

It  does  not  certainly  appear  that  appellant  knew  that  the  bill  sued 
on  was  in  fact  for  the  a(*commodation  of  the  said  firm.  It  is  appel- 
lant's contention  that  it  purchased  and  discounted  the  bill  in  the 
regular  course  of  business;  but  we  need  not  determine  that  question 
as  in  our  opinion  it  is  not  decisive  of  this  case. 

It  seems  to  us  that  the  court  below  erred  in  dismissing  appellant's 
petition,  and  that  Judgment  is  reversed  and  c*a use  remanded,  with 
directions  to  render  judgment  in  ap])ellant's  favor  for  the  amount 
claimed. 

The  court  delivered  the  following  resp<mse,  overruling  a  petition 
for  rehearing,  Nov.  21,  189H: 

We  have  carefully  considered  the  petition  for  rehearing  in  this 
case,  as  well  as  the  oral  argument  in  suppoit  of  the  same,  but  w-e 
are  unable  to  perceive  any  error  in  the  opinion  handed  down  De- 
cember 21,  1895,  hence  the  same  is  adhered  to. 

Petition  overruled. 
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City  of  liOUiaviLLE  v.  Wilson. 

Same  v.  Nevin. 

Same  v.  Hoertz. 

Same  v.  Martin. 

Same  v.  O'Connell. 

{Filed  June  24,  1896.) 

1.  Cttv  offirers — Oniini^nc^  changm^^  j/A/ri'— The  H.iliry  of  h  city  offl^ser  may 
be  fixed  by  Btaiiite  or  ordiiiHpce  after  he  ^i»e8  into  oftiue  where  110  ttalary  had 
theretofore  been  fixed,  an  section  IKl  <if  ihn  ConHtitotioii,  which  provides 
that  **thb  cumpeaflalion  of  any  ui(y,  ccMiuty,  town  or  iniitiicipal  officer  nhall 
not  be  chaiii^ed  after  hi.4  eleolioii  or  appoltitraeut,  or  duriu>(  hin  term  of 
office."  relates  to  the  "changiu);"  of  salarie'i  ikiat  have  already  been  fixed, 
and  not  to  the  ^fixinif*'  of  salaries. 

2.  Some — The  statute  piovidin)<  that  each  member  of  the  boards  of  public 
safety  and  public  works  of  a  city  of  the  first  class  "shall  receive  a  salary  of 
oot  less  than  $2,500'  did  not  fix  the  salaries  of  those  officers,  bat  left  them 
to  be  fixed  by  the  (general  council  under  its  power  to  fix  the  compensation 
of  officers,  subject  only  to  the  limitation  imposed. 

8.  Officers —  Who  ate  within  nieanitt*^  of  Constitution — The  members  of  the 
boards  of  public  safety  and  public  works  of  the  city  of  Louisville,  the  secre- 
tary of  the  board  of  public  works,  the  assistant  bailiff  of  the  police  court 
«nd  the  official  stenographer  of  that  cotrt  are  all  officers  within  the  meaning 
of  section  161  of  the  Constitution,  and  their  salaries  having  been  once  fixed 
oan  not  be  increased  or  diminished  during  the  terms  for  which  they  were 
appointed  or  elected;  and  this  is  true  although  their  salaries  may  have  been 
fixed  after  they  went  into  office. 

H.  S.  Barker,  Fairleigh  d  Straas  and  John  W.  Barr,  Jr.,  for  appel- 
lant. 

Dodd  d  Dodd,  Humphrey  <&  Davie,  Carroll  &.  Hagan  and  D.  W. 
Baird  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Lewis. 

It  is  agreed  in  these  five  (*ases,  submitted  and  dei*ided  without  ac- 
tion, as  follows:  Appellees  Wilson  and  Nevin  \%ere  appointed  by  the 
mayor  for  the  term  of  four  years,  December  14, 1893,  (*onfirmed  by 
the  board  of  aldermen  of  Louisville,  and  immediately  qualified  as 
members  respectively  of  the  board  of  public  safety  and  board  of 
public  works. ' 

January  9, 1894,  by  ordinance  of  the  general  council  the  salary  of 
«ach  iiieiuber  of  the  two  boards  was  fixed  at  $3,000  per  annum. 

By  ordinance  approved  January  26,  1894,  it  was  provided  there 
should  be  one  secretary  of  the  board  of  public  works,  his  compen- 
sation being  fixed  at  $2,000  per  annum;  and  January  81,  J 890,  appel- 
lee Hoertz  was,  by  the  board  of  public  works,  appointed  secretary 
for  tiie  term  of  four  years. 

By  ordinance  approved  May  21, 1894,  it  was  provided  the  com- 
pensation of  deputies  of  the  police  court  should  be  $1,5(K)  each,  pay- 
able monthly;  and  January,  1895,  appellee,  J.  J.  O'Conneil,  was  by 
I.  N.  Vetter,  bailiff  of  bald  court,  appointed  one  of  his  assistants  or 
deputies. 

January  9, 1894,  by  ordinance,  the  compensation  of  ofiicial  stenog- 
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rapher  of  the  city  court  was  fixed  at  $1,000  per  annum;  and  Feb- 
ruary, 24,  18J)4,  appellee,  John  P.  Martin,  was,  by  the  judge  of  the- 
court,  appointed  to  the  office. 

December  20,  189o,  the  general  council,  composed  of  newly-elected 
members,  passed  an  ordinance,  duly  approved  by  the  mayor,  chanu:- 
\n^  salaries  of  membets  of  the  boinds  of  public  safety  and  ot  puhlie 
works  to  $2,500  each  per  annum;  that  of  stcietary  of  beard  of  publie 
works  to  §1,200  per  annum;  that  ol  deputy  bailifl*  to  $1,100  per 
annum;  and  that  of  official  stenojj; rapher  to  $9(H)  per  annum. 

The  main  qiie?ti<in  in  this  case  is  whether  the  ordinance  of  Decenj- 
ber,  1800,  violates  section  101  of  the  Constitution,  as  follow^:  *'The 
compensation  of  any  city,  county,  town  (»r  municipal  olVner  shalli 
not  be  changed  after  his  election  or  appointment  or  during  his  teriiL 
of  office;  nor  shall  the  term  of  any  such  office  be  extended  beyonci 
the  period  for  which  he  may  have  been  elected  or  appointed."  And 
the  proper  determination  of  it  invohvs  the  in<|Uiry  whether  the 
various  ordinances  referred  to,  which  fiist  fixed  the  compensation  of 
these  officers,  were  valid  and  eftectual  for  that  purpose. 

If  any  of  them  be  invalid  at  all  it  is  only  because  they  were  passed 
after  the  officers  a tJected  by  them  had  qualified  and  commenced  the- 
dischar^»e  of  their  duties,  for  all  appear  to  have  been  regularly- 
passed  and  approved  under  authority  conferred  by  section  275(5, 
Kentucky  Statutes,  applicable  to  Louisville,  a  city  of  the  first  elass^ 
as  follows:  ''Except  as  otherwise  herein  provided,  the  general  coun- 
cil may,  by  ordinance,  prescribe  the  duties,  define  the  terms  of  office,. 
jLc  the  compenHaiion^  and  the  bonds  and  time  of  eleH.'tion  of  all  e)ffir 
cers  and  a^^nts  of  the  city." 

But  as  none  of  those  ordinances,  except  the  particular  one  fixinic 
salaries  of  members  of  the  board  of  public  health  and  of  the  board 
of  public  works,  were  passed  subsequent  to  appointment  and  (luali- 
fieation  of  the  several  officers  mentioned,  there  is  no  reason  for'calU 
ing  in  question  the  validity  of  any  except  it  may  be  that  one. 

The  purpose  of  seH't ion  161  was  to  prevent  as  well  the  reduction 
of  compensation  of  officers,  sometimes  the  re^sult  of  prejudice  and 
false  ece>nomy,  as  increase  of  it,  somelime^s  brought  about  by  impor- 
tunity and  undue  influence  on  their  part,  and  so  there  can  not  be- 
any change  at  all  of  an  officer's  compensation  during  his  terra;  but 
there  is  an  easential  difference  which  we  are  satisfied  the  framer*. 
of  the  Constitution  had  in  mind,  Ijetween^'a;//?*^  the  amount  of  com- 
pensation an  officer  shall  receive,  ne)t  hitherto  ascertained  and  settled*, 
and  changing  it  after  it  has  t)eeh  fixed. 

It  is  the  obvie)Us  and  uniform  policy  of  government,  State  and 
munie'ipal,  as  well  as  just  to  each  officer,  to  fix  his  compensation 
definitely  and  certainly  as  to  amount,  except  when  he  is  paid  by  fees; 
of  office.  And  section  161  does  not  in  terms,  nor  was  intended  to- 
forbid  or  at  all,  relate  to  any  statute  or  ordinance  that  for  the  first 
time  does  fix  the  salary  of  an  officer;  but  it  is  equally  necessary  for 
the  protection  of  both  the  government  and  officer  that  his  salary, 
when  once  fixed,  should  not  be  changed  during  his  term,  and  for  no 
other  purpose  than  to  prevent  that  evil  was  section  161  made  part  or 
the  constitution. 

It  is,  however,  contended  that  section  2824  and  section  2861  had 
the  efi'ect  to  fix  and  secure  to  the  members  respectively  (»f  the  board 
of  public  safety  and  board  of  public  works  a  definite  amount  of  com- 
pensation, the  two  sections  being  alike',  and  as  follows:  *'Each  mem- 
ber shall  receive  a  salary  of  not  less  than  twenty-five  hundred 
dollars." 

But  it  is  plain  the  Legislature  did  not  intend  thereby  any  more* 
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than  to  prescribe  a  minimum  of  the  compensation  which  the  jj^eneral 
council  had  been,  liy  section  2756,  already  empowered  to  definitely 
and  authoritatively  fix;  and  it  is  to  us  equally  plain  that  until  the 
ordinance  of  January  9, 1894,  was  passed  and  approved  the  members 
of  the  two  boards  did  not  have  the  legral  right  to  demand  nor  the 
city  treasurer  legal  authority  to  pay  them  any  compensation  what- 
ever. 

In  our  opinion  the  last-named  ordinance  is  valid,  and,  conse- 
quently, the  one  <)f  December  26,  1895,  must  be  held  invalid. 

Th^e  can  be  iro  question  of  appellees  Wilstm  and  Nevin  being 
officers  in  the  meaning  of  section  161,  and  the  remaining  inquiry  is 
whether  the  other  appellees  are. 

There  are  various  tests  by  which  to  determine  who  are  officers  in 
the  meaning  of  the  law,  but  at  last,  in  case  of  uncertainty,  the  in- 
tention of  the  law  makers  control.  To  constitute  an  officer  it  does 
not  seem  to  be  material  whether  hi.s  term  be  for  a  period  fixed  by 
law  or  endure  at  the  will  of  the  creating  power;  but  if  an  individual 
be  invested  with  some  portion  of  the  functions  of  the  government, 
to  be  exercised  for  the  benefit  of  the  public,  he  is  a  public  officer. 
(Meacham  on  Public  Offices,  section  1.) 

The  board  of  public  works  is  by  statute  vested  conjointly  with  the 
mayor  with  executive  power,  and,  as  its  name  indicates,  has  control 
and  supervision  of  public  places  and  public  improvements,  with  au- 
thority to  make  contracts  in  rej^ard  thereto. 

By  section  2803  it  has  |>ower  to  prescribe  rules,  not  inconsistent 
with  any  statute  or  ordinance,  regulating  its  own  proceedings  and 
<!onduet  of  its  officers^  clerks  and  employes,  <listribution  and  per- 
formance of  its  business,  and  preservation  of  the  books,  records, 
papers  and  property  under  its  control;  and,  while  it  does  not  appear 
from  the  agreed  statement  of  facts  what  particular  duties  are  assigned 
to  the  secretary  of  the  board,  it  is  manifest  he  was  intended  to  be 
jind  is  more  than  a  mere  employe,  for  he  is  required  to  execute  bond 
for  the  pro|>er  di^^charge  of  his  duties,  and,  being  next  in  authority 
to  members  of  the  borird,  is  the  proper  person  to  keep  the  required 
Journal  of  its  proceedings,  preserve  books,  pa(>ers  and  records  affect- 
ing the  public.  In  our  opinion  he  should  t>e  held  an  officer  in  mean- 
ing of  section  161. 

As  to  appellee  0'(/onnell  performing,  as  assistant  bailiff,  the  duties 
of  a  peace  officer,  and  having  authority  to  serve  process  and  make 
arrests,  there  can  be  no  question  of  his  being  an  officer.  Besides, 
the  statute  expressly  provides  fj»r  the  appointment  of  assistant  bailiff, 
«s  it  does  for  the  appointment  of  official  stenographer,  whose  official 
acts  have  in  degree  the  same  verity  and  force  as  do  those  of  the  clerk 
of  the  police  court. 

We  think  appellees  are  all  officers  in  the  meaning  of  section  161. 

Judgment  affirmed. 

Judges  Gutfy  and  DuRelle  dissenting. 

Judge  Guffy  delivered  the  following:  dissenting  opinion: 

The  principal  question  involved  in  thi^se  five  appeals  is  the  power 
of  the  council  of  Louisville  to  regulate  or  change  the  salary  or  com- 
pensation of  the  officers  named.  The  majority  opinion  of  the  court 
holds  that  the  appellees  are  included  within  the  provision  of  section 
161  of  the  Constitution,  which  is  as  follows:  **The  compensation  of 
any  city,  county,  town  or  municipal  officer  shall  not  be  changed  after 
his  election  or  apjM»intment,  or  during  his  term  of  office;  nor  shall 
the  term  of  any  such  officer  be  extended  beyond  the  period  for  which 
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he  may  have  been  elected  or  appointed."  We  can  not  assent  to  that 
eondusion. 

Section  160  of  the  Constitution  creates  the  offices  of  mayor,  (»r 
chief  executive,  police  judge  and  membei-s  of  the  legislative  boards 
or  councils,  fixes  their  terms  of  office  and  the  manner  of  their  selec- 
tion. It  seems  to  us  that  section  161,  supra ^  only  refers  to  the  offi- 
cers named  in  the  prec'eding  section,  and  to  such  other  officers  as 
are  named  in  other  sections  of  the  Constitution. 

Various  offices  were  created  by  the  Constitution,  and  we  think 
that,  u|)on  reason  as  well  as  authority,  when  that  instrument 
speakH  of  officers,  it  means  only  those  theretofore  named.  The  fact 
that  section  161  follows  section  160,  which  authorized  the  Legisla- 
ture to  create  other  offices,  does  not  at  all  sustain  the  contention  of  ap- 
pellees; for  it  will  be  observed  that  section  161  mentions  county 
officers  and  no  mention  is  made  of  county  officers  in  section  160,  but 
in  other  parts  of  the  Constitution  county  officers  were  created,  and 
the  manifest  object  and  purpose  of  section  161  was  to  protect  as  well 
as  to  provide  against  the  undue  influence  of  such  offi(*ers. 

It  is  true  that  section  160  authorizes  the  Legislature  to  provide  for 
the  election  or  appointment  of  other  officers,  and  when  such  officers 
are  elected  by  the  voters  of  a  town  or  city  their  terra  shall  be  four 
years.  No  limit  is  fixed  to  the  term  if  the  otticer  be  appointed.  Hence 
if  section  161  includes  officers  not  nained  in  the  Con^;titution  an  offi- 
cer might  be. appointed  for  a  term  of  ten  years  at  a  fixed  salary^ 
which  must  continue  during  ten  years,  although  the  duties  of  the 
officer  might  l)ecome  merely  nominal. 

The  majority  opinion  in  these  cases  holds  that  the  reason  for  the 
insertion  of  section  161  was  twofold,  viz:  To  make  the  officer  se- 
cure in  his  compen.sation  and  free  him  from  danger  of  injustice  from 
an  unfriendly  power  that  was  authorized  to  fix  salaries  and  fees,  and 
also  to  prevent  the  officers  from  procuring  an  increase  of  compensa- 
tion by  undue  influence. 

We  heartily  assent  to  that  view,  and  we  think  that  it  sustains  our 
views  as  to  the  true  meaning  of  section  161.  We  can  readily  see 
that  the  mayor,  police  judge  and  legislative  authorities  of  towns 
should  be  restrained  as  provided  in  the  section  supra.  The  police 
judge,  being  a  judicial  officer,  ought  to  be  free  and  independent  of 
the  other  departments,  and  the  same  may  he  truly  said  of  the  mayor 
and  legislative  authorities.  But  is  it  possible  that  the  franjers  of  our 
organic  law  intended  that  the  salary  or  lees  of  the  thousands  of  sub- 
ordinate officers  of  cities,  towns  and  counties  should  be  beyond  the 
power  of  change  during  their  term?  WV  think  not.  There  can  l)e 
no  reason  for  such  intent,  hut  upon  the  contrary  there  are  many  rea- 
sons which  demand  that  such  officers  should  be  somewhat  depend- 
ent upon  higher  authority.  Such  dependence  would  lie  likely  i<y 
insure  a  faithful  and  efficient  discharge  of  their  duties.  We  know 
that  a  subordinate  officer  may  be  inefficient  and  negligent,  yet  not 
be  liable  to  impeachment  and  removal,  and  it  seems  from  the  opin- 
ion of  the  majority  of  the  court  in  the  case  of  Todd  v.  Tilford  that  but 
few,  if  any,  of  the  municipal  officers  can  be  removed  in  any  other 
way. 

It  is  the  vvell->ettle<i  rule  of  law  that  the  power  that  creates  an  of- 
fice can  abolish  the  same  at  any  time,  and  thus  leave  the  incumbent 
without  either  employment  or  compensation.  And  yet  if  the  ma- 
jority opinion  is  correct  we  have  this  strange  condition  of  affairs,. 
viz:  A  large  number  of  cifficers  whose  compensation  can  not  be  in- 
crease<l  nor  diminished  during  their  terms,  but  the  office  can  be 
abolished  and  the  incumbent  left  without  office  or  compensation.. 
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Surely  the  framers  of  the  Constitution  did  not  intend  any  such 
thing. 

Our  interpretation  of  section  IBl  is  in  harmony  with  the  manifest 
intent  of  the  provisions,  while  the  attempt  to  extend  its  provisions 
to  officers  not  named  in  the  Constitution  involves  inconsistencies  if 
not  absurdities. 

Section  107  of  the  Constitution  provides  '*that  the  General  Assem- 
bly may  provide  for  the  election  or  appointment  for  a  term  not  ex- 
ceeding four  ^enrsof  such  other  county  or  distrirt,  ministerial  and 
executive  officers  as  may,  from  time  to  time,  be  necessary." 

Section  235  provides:  *'The  salaries  of  pulilic  officers  shall  not  be 
changed  during  the  terms  for  which  they  were  elected.'* 

If  the  majority  opinion  is  to  be  the  rule  of  law,  then  all  the  subor- 
dinate officers  appointed  or  created  by  virtue  of  section  107  come 
within  the  provision  of  section  161,  and  their  compensation  can  not 
be  changed  during  their  terms,  whether  it  be  a  tixed  salary  or  feeft 
or  per  diem.  Such  a  construction  is  unreasonable  and  not  in  accord 
with  business  principles.  Subordinate  offices  may  for  one  year  re- 
quire about  all  the  time  of  the  incumbent,  but  the  next  j'ear  the  du- 
ties miifht  not  require  one-fourth  of  his  time,  wnd  yet  there  could  be 
no  reduction  of  Ci/mpeiisation  under  the  majority  opinion,  and  the 
only  relief,  if  any,  to  the  public  would  be  the  entire  abolition  of  the 
office,  although  the  incumbent  might  be  glad  to  hold  it  at  a  reduced 
salary. 

It  is  fair  to  assume  that  such,  to  some  extent,  was  the  case  in  re- 
gard to  the  appellees,  especially  Nevin  «nd  Wilson.  The  Legisla- 
ture evidently  had  an  idea  that  '|2,o()0  per  annum  was  probably  fair 
compensation,  hence  required  that  they  should  have  that  much. 
The  incumbents  accepted  the  offices  and  could  not  have  known  that 
they  would  get  more. 

A  short  time  afterwards  the  council  reached  the  conclusion  that 
the  compensation  should  be  13,000  per  annum,  and  the  then  mayor 
(Tyler)  approved  the  ordinance.  Alter  the  incumbents  had  been  in 
office  perhaps  a  year  or  more  the  council  fixed  the  compensation  at 
f 2,500,  and  the  ordinance  whs  approved  l)y  the  same  Mayor  Tyler. 
In  our  opinion  each  ordinance  was  and  is  valid  because  these  otficers 
are  not  embraced  by  section  161,  but  if  they  are  embraced  by  the  sec- 
tion supra  then,  their  com|)ensation  uas  fixed  at  t2.500  at  the  time 
they  were  appointed  and  qualified,  and  could  not  be  raiseil  to  |3,000. 
The  act  provided  that  the  compensation  should  not  be  less  than  $2,- 
500,  and  the  most  that  can  be  claimed  is  that  the  Legislature  author- 
ized the  council  to  raise  their  compensation,  which  it  failed  to  do  for 
a  month  or  two  after  the  qualifications  of  the  appellees,  Nevin  and 
Wilson. 

Suppose  the  act  of  the  assembly  had  provided  that  the  salary 
should  be  $2,500,  but  the  same  might  be  incrensed  by  the  coun- 
cil, would  anyone  contend  that  the  salary  had  not  been  fixed?  It 
seems  tons  that  the  provision  made  is  substantially  the  same  in  fact 
and  in  law. 

It  seems  clear  to  us  that  the  business  interests  of  the  towns,  cities 
and  counties,  as  well  as  the  genius  ol  our  institutions,  demand  that 
the  compensation  of  all  officers  not  mentioned  in  the  Constitution 
should  he  at  all  times  subject  to  the  control  of  the  legislative  power 
that  creates  the  offices  and  fixes  the  compensation.  The  taxpayers 
need  protection  as  well  as  officers.  The  law-making  power  of  the 
towns  an<l  cities  are  by  the  Constitution  required  to  be  elected  bi- 
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enDlally,  but  according  to  the  opinion  of  the  majority  of  the  court 
they  can  not  effect  any  reform  or  change  in  respect  to  a  large  and 
very  important  matter  of  public  policy  only  once  in  four  years. 

We  can  not  assent  to  any  such  doctrine.    We  think  that  the  ordi- 
dances  complained  of  should  be  held  to  be  valid. 


American  Harrow  Co.  v.  Martin. 
iFiled  June  11,  1896 — Not  to  be  reported,) 

1.  Siiies  of  personal  property — False  representations — To  entitle  the  buyer  of 
personal  property  to  a  reRoission  npon  the  ground  of  false  representation  he 
most  show  that  he  was  actaally  deceived  and  indnced  to  purchase  by  the  al- 
lef(ed  false  representations.  And  the  false  representations  mast  be  of 
material  facts  and  not  merely  commendations  of  valae  and  ntility. 

2.  Caveat  emptor — While  the  role  caveat  emptor  generally  applies  when  the 
-article  offered  for  sale  is  open  to  inspection  of  the  bnyer*  yet  that  rule  does 
not  apply  where  the  seller  has  full  knowledge  of  the  quality,  character  and 
-capacity  of  the  article  or  implement,  and  the  buyer,  by  reason  of  lack  of 
-experience  or  capacity,  has  not  such  knowledge  and  must  necessarily  and 
•does  rely  upon  representations  of  the  seller. 

3.  Same—\Vi  this  action  upon  a  note  executed  for  the  purchase  price  of  a 
.number  of  farming  implements,  as  it  appears  that  defendant,  before  com- 
pleting the  purchase,  had  ample  opportunity  to  and  did  test  the  character 
-and  quality  of  the  implements,  and  it  is  not  alleged  they  are  wholly  valoeless, 
•the  rule  caveat  emptor  should  be  applied. 

J.  K.  Hendrick  and  William  Marble  for  appellant. 
N.  H.  Bigham  and  J.  C.  Hodj^e  for  appellee. 
Appeal  from  Livingston  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

The  American  Harrow  Co.  brought  this  action  on  a  promissory 
•note  for  $600  exe(!uted  by  J.  L.  Martin,  November  5,  1892,  and  due 
December  1,  1893,  the  consideration  being  twelve  farming  imple- 
ments, each  being  called  and  known  a  'Seeder,  harrow  and  cultiva- 
tor combined." 

The  ground  of  defense  is  alleged  fraudulent  representations  made 
l3y  plaintiff  to  defendant  as  to  the  quality,  efficiency  and  utility  of 
the  implements;  and  the  question  on  this  appeal  is  whether  the 
lower  court  pnjperly  overruled  the  demurrer  to  the  answer  which, 
because  plaintin  declined  to  plead  further,  was  followed  by  a  Judg- 
ment dismissing  the  action. 

In  determining  whether  the  buyer  of  f)er3onal  property  is  entitled 
to  rescission  upon  the  ground  of  fraudulent  representation  as  to  qual- 
ity and  capability  of  the  article  sold,  distinction  must  be  kept  in 
view  between  the  statement  of  a  material  and  essential  fact  in  re- 
gard to  it,  and  mere  commendation  of  its  value  and  ntility;  and  it 
is  a  fundamental  condition  of  th*»  buyer's  right  to  rescind  upon  such 
ground  that  he  was  actually  deceived  and  induced  to  purchase  by 
the  alleged  false  representation  of  material  fact  or  facts. 

Also  the  rule  caveat  emptor  generally  applies  when  the  article 
oflTered  for  sale  is  open  to  inspection  of  the  buyer;  but  that  rule  does 
not  apply  when  the  seller  has  full  knowledge  of  the  quality,  char- 
acter and  capability  of  the  article  or  implement,  and  the  buyer,  by 
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Teason  of  lack  of  experience  or  capacity,  has  not  such  knowledge, 
•tind  must  necessarily  and  does  rely  upon  representations  of  the 
■seller. 

Many  representations  as  to  the  character  and  capability  ot  the 
farming  implement  in  question  are  alleged  in  the  answer  of  defend- 
ant to  have  been  made  to  him  by  plaintiff,  but  most  of  them  were 
evidently  mere  commendations  of  the  machine,  and  not  representa- 
tions of  material  facts;  hut  the  alleged  representations  that  it  could 
4)e  used  successfully  and  profitably  as  a  plow,  harrow,  rake  and  seed 
^ower;  that  it  would  harrow  through  stalks  or  weeds  as  well  as 
•clean  ground;  and  that  it  worked  well  in  roots,  which  did  not  inter- 
fere with  its  operation,  were  material,  and  in  regard  to  which  plain- 
tiff, being  the  manufacturer,  must  be  considered  to  have  had  full 
knowledge,  while  defendant  was  comparatively  uninformed.  But 
it  is  admitted  in  his  answer  that  defendant,  before  concluding  the 
purchase  and  executing  the  note  sued  on,  did  actually  test  one  of  the 
implements  by  mowing  with  it  about  forty  acres  of  wheat;  and  that 
waa  done  more  than  a  month  before  the  conclus^ion  of  the  purchase 
•of  the  twelve  implements,  all  but  one  of  which  he  evidently  pur- 
<ehased  for  resale. 

It  is  true  he  states  it  was  not  known  to  him  at  date  of  the  note  the 
fact  afterwards  found  out  that  the  seed  wheat  so  sown  did  not  fully 
germinate;  but  it  seems  to  us  a  person  of  ordinary  experience  and 
•diligence  might  by  examination  have  discovered  at  the  date  of  the 
-note  whether  wheat  sown  six  weeks  previously  had  germinated. 

As,  therefore,  defendant  had,  before  completing  the  purchase, 
«mple  opportunity  to  and  did  test  the  character  and  quality  of  the 
implements,  and  it  is  not  alleged  that  they  are  wholly  valueless,  the 
wu]e  caveat  emptor  ahouM  be  applied;  and,  consequently,  the  lower 
•court  erred  in  overruling  plamtiff 's  demurrer  to  the  answer  and 
•counterclaim. 

The  judgment  is  reversed  for  further  proceedings  consistent  with 
this  opinion. 


Meguiak  v.  Waush. 
(lotted  September  17, 1896 — Not  to  be  reported.) 

1.  Corporations — Transfer  of  stock — LiabHitv  of  vendor  for  indebtedness — 
Where  the  IncorporntorB  nnd  managers  of  h  woolen  mill  compRDy  executed 
their  joint  note  in  bank  to  raine  money  for  the  compHnVf  which  had  exceeded 
the  limit  of  corporate  indebtedne^H  allowed  under  its  charter,  and,  ns  in- 
demnity, the  signers  of  the  note  had  a  lart(e  quantity  of  wool  set  apart  to 
themselves  in  the  rooms  of  the  mill,  the  title  to  this  wool  ma.^t  bu  regarded 
«8  still  in  the  corporation,  and  one  of  the  signers  of  the  note  having  snbse- 
•qnently  sold  his  stock  in  the  corporation  to  one  of  his  co-obligors,  that  SRle 
•carried  with  it  practically  the  property  charged  speoiticHlly  with  ^he  pay- 
ment of  the  note,  and  the  purchaser,  with  knowledge  of  that  fact,  mnst  look 
to  the  property  he  bonght  to  pay  the  debt  and  not  to  his  vendor,  and,  hav- 
ing paid  the  debt,  he  can  not  look  to  his  vendor  for  contribntion. 

2.  Contract  of  release — -In  addition  to  this*  reHSon  for  releasing  ihe  vendor 
of  the  stock  the  proof  is  HufiQcient  to  sustain  a  specific  contract  of  release 
upon  which  he  relies. 

Edward  W.  Hines  and  George  C.  Harris  for  appellant. 
.Thomas  H.  Hines  aiul  Goodnight  *!t  Roark  for  appellee. 
Appeal  from  Simpson  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Hazelrig^. 

Appellant  and  appellee,  with  two  other?,  were  the  incorporators 
and  managers  of  the  Franklin  Woolen  Mill  Co.,  and,  needing  money 
for  the  company  with  which  to  pay  off  its  overdraftR  and  buy  wool, 
executed  their  joint  note  to  the  ban  king  house  of  Mc£i  wain,  M^uiar 
&  Co.  for  the  sum  of  $5,000,  the  proceeds  of  which  were  placed  to 
the  credit  of  the  company. 

The  corporate  name  was  not  used  in  this  transaction  because  the 
limit  of  indel)tedness  allowed  under  the  charter  had  been  reached 
already.  As  indemnity  the  signers  of  this  note  had  some  20,000 
pounds  of  wool  weighfd  and  set  apart  in  the  rooms  of  the  mill. 

Shortly  thereafter  the  appellee  t>ecame  dissatisfied  with  the  busi- 
neas  or  iis  management,  and  sold  his  stock  to  the  appellant. 

To  a  suit  brought  by  appellee  on  the  note  executed  for  this  stock 
the  appellant  plead  that  he  had  paid  otf'  the  appellee's  share  of 
the  note  of  $5,00<i,  and,  therefore,  owed  him  nothing. 

The  latter  replied  by  saying  that  in  the  sale  of  his  stock  to  appel- 
lant he  was  to  and  did  surrender  to  appellant  all  his  interest  in  and 
to  the  company's  property,  including  the  wool  set  apart  as  aforesaid, 
and  was  to  be  releasea  from  all  delits  of  the  concern,  including  the 
joint  note  at  the  bank.    This  the  appellant  denied. 

The  case  wan  transferred  to  the  equity  d<»cket  without  objection^ 
and,  on  the  proof,  the  chancellor  sustained  the  contention  of  the  ap- 
pellee and  rendered  Judgment  for  the  lull  amount  of  the  note  sued 
on. 

This  judgment  may  be  approved  upon  either  of  two  theories.  We 
may  regard  the  legal  title  to  the  wool  as  in  the  corporation.  A  sale 
of  the  stock  in  such  event  carried  with  it  practically  the  property 
charj>ed  specifically  with  the  payment  of  the  bank  debt,  and  a  pur» 
chaser  wilh  knowledge  of  this  "fact  must  look  to  the  property  he 
bought  to  pay  the  debt,  and  not  to  his  vendor;  or  we  may  regard 
the  proof  as  sufficient  to  sustain  the  specific  contract  of  release  from 
this  date,  relied  on  by  appellee.  On  this  point  the  evidence  is  con- 
tradictory, and  we  do  not  feel  authorized  to  disturb  the  finding  be- 
low. 

Judgment  affirmed. 


Embry  v.  Louisvii^t.e  &  Nashvii^le  R.  R.  Co. 
{Fifed  September  17,  1896— A'o<  to  be  reported.) 

1.  Railroads — Duty  /c  tresf^as^ers — The  pervAnts  in  chart^enf  h  raiirnnd  trftin 
are  iicit  required  to  keep  h  ppeoial  lookoot  for  tre^pnHBers  on  the  track,  be- 
ing under  ii(»  obli^^ation  to  act  for  their  Bafety  until  they  are  aotnally  dis- 
covered. 

In  thi.4  action  nt^ainRt  a  railroad  company  to  recover  for  injuriea  to  plain-* 
tiff,  alleged  to  have  resulted  from  the  (?roPfl  negligence  of  defendant  in 
rannintf  one  of  itrt  trains  agaiiiRt  plRiutifT,  the  petition  ia  fataHy  defective 
in  failing  to  phow  that  plaintifiT  had  any  right  to  be  on  the  track  or  that  de- 
feudnnt  owed  him  any  dnty,  and,  therefore,  a  peremptory  instruction  tu  find 
for  defendant  was  proper. 

2.  Allegations  of  pet  it  ion  in  action  for  datnaiies — The  statement  in  the  petition 
that  the  track  at  the  place  in  question  had  been  uaed  aa  a  pasaway  for  many 
yeara  "with  the  consent  and  knowledge  of  defendant,"  can  not  be  construed 
to  import  an  express  consent  to  saoh  use  so  as  to  have  made  it  the  duty  of 
defendant  or  its  servants  in  charge  of  its  trains  to  keep  a  special  lookout  for 
persons  on  the  track  at  that   point.     Beside,  the   testimony  shows  that  the 
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use  of  the  track  at  that  point  was  at  moat  merely  permiBsive,  and  did  not 
establish  a  licenee  for  the  people  of  the  neighborhood  to  nee  it  for  any  par- 
pose. 

3.  Evitience — It  waa  not  competent  for  plaintiff  to  prOTe  that  the  engineer 
had  stated  that  he  saw  plaintiff  sitting  on  the  side  of  the  track  ahead,  bat 
was  **afraid  to  ring  the  bell  or  blow  the  whistle  for  fear  plaintiff  would 
straighten  ap  and  the  cylinder  would  hit  and  kill  him,"  as  this  was  hearsay 
testimony,  and  the  statement  being  made  after  the  plaintiff  had  been  taken 
to  hib  home  and  the  engineer  was  returning  to  his  train,  it  did  not  consti- 
tute a  part  of  the  res  geit<r\  but,  even  if  true,  it  gave  a  good  reason  for  not 
sounding  the  Alarm,  if  in  fact  none  was  sounded. 

3prigg  <fe  Chelf  for  appellant. 
W.  H.  Marriott  for  appellee. 
Appeal  from  Hardin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Landes. 

The  appellant  sought  by  this  action  in  the  Hardin  Circuit  Court  to 
recover  from  the  appellee  damages  for  injuries  inflicted  upon  hini  by 
tieing  struck  by  a  locomotive  drawing  a  fast  frei&rht  train  of  the  ap- 
pellee, at  a  point  near  the  town  and  station  of  Sonora,  in  Hardin 
county,  on  the  rijjht  of  way  of  the  appellee,  along  which  the  people 
of  the  neighborhood  for  many  years  had  been  in  the  habit  of  pass- 
ing; in  going  to  and  from  the  town. 

It  was  alleged  in  the  petition  that  the  accident  occurred  ** while 
the  plaintiff  was  at  and  near  a  ciossing  over  and  along  said  defend- 
ant's railroad  track,  which  crossing;  was  frequently  and  continually 
used  as  a  footway  by  the  citizens  of  the  neighborhood,  by  and  with 
the  consent  and  knowledge  of  the  defendant,"  the  agents  or  s€»rvants 
of  the  defendant  in  charge  of  the  train  of  cars  having  failed  to  ^ive 
"any  warning  to  the  plaintiff"  or  to  exercise  "ordinary  care  for  the 
safety  of  the  plaintiff;"  and  tfiat  "through  the  gross  and  willful 
neghct  of  its  agents  and  servants  in  charge  of  one  of  its  freight 
trains,"  the  said  train  was  run  "against  the  plaintiff,  by  reason  of 
which"  the  injurins  complained  of  were  inflicted.  A  demurrer  to 
the  petition  was  filed  by  th(»  appellee,  which  was  overruled. 

The  answer,  filed  nnmltaneously  with  the  demurrer,  contained, 
first,  A  traverse;  and,  second,  an  averment  that  the  injuries  com- 
plained of  were  the  le.-'ult  of  contributory  negligence  on  the  part  of 
the  appellant. 

The  case  whs  submitted  to  a  jury,  wnd  at  the  conclusion  of  the  tes- 
timony introduced  by  the  appellant  the  court,  on  the  motion  of 
counsel  for  appellee  and  over  the  objections  of  counsel  for  the  appel- 
lant, instructed  the  jury  "to  find  for  the  defendant,"  and,  the  verdict 
having  been  so  returntd  by  the  jury,  judgment  was  rendered  dis- 
missing the  petition  at  the  cost  of  the  appellant,  and  this  appeal  is 
pnisecute<l  to  reverse  that  judgment. 

The  only  question  to  be  decided  relates  to  the  pniprietyof  the  per- 
emptory instruction,  in  pursuance  of  which  the  jury  returned  a  ver- 
dict adverse  to  the  appellant,  and  this  may  well  be  ascertained  by 
referring  tt)  the  petition. 

There  was  no  statement  in  the  petition  that  showed  that  the  ap- 
pellant had  any  right  to  be  on  the  appellee's  track  or  right  of  way, 
or  that  he  was  other  than  a  trespasser  when  he  was  struck  by  the 
loi-omotive;  and  it  contained  no  allegation  that  the  agents  or  ser- 
vants of  the  appellee,  who  were  in  charge  of  the  train,  saw  him  on 
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the  track  before  they  **ran  Raid  train  against"  him,  or  showing  that 
they  owed  him  any  duty  whatever  in  handling  the  train  at  that' place 
and  time. 

These  were  necessary  alleu^ations,  and  without  them  the  petition 
would  not  have  sustained  a  verdict  and  Judgment  against  the  com- 
t)any  in  the  action,  for  it  is  well  settled  that  a  railroad  company  or 
^n  engineer  in  charge  of  one  of  its  trains  of  cars  is  not  required  to 
keep  a  special  lookout  for  trespassers  on  its  track,  and  is  under  no  obli- 
gation to  act  for  the  safety  of  trespassers  until  they  are  actually  dis- 
covered. (Central  R.  R.  Co.  v.  Vaughn,  93  Ala.,  2()9: 30  Am.  St.  Rep., 
50;  Masser  v.  Chicago,  &c.,  Ry.  Co.,  68  Iowa,  602;  Burg  v. Chicago,  Ac, 
By.  Co.,  48  Am.  St.  Rep.,  419;  Brown's  adm'r  v.  L.  &  N.  R.  R.  Co., 
17  Ky.  Law  Rep.,  145,  and  cases  there  cited.) 

It  follows  that  the  sul)stantial  rights  of  the  appellant  were  not 
'prejudiced  by  the  peremptory  instruction;  but  if  ihe  petition  had 
contained  all  of  these  necessary  allegations,  and  if  it  had  been  in  all 
respects  sufficient,  still,  on  examining  the  testimony  introduced  by 
the  appellant,  as  reported  in  the  bill  of  exceptions,  we  tind  that  it 
was  not  sufficient  to  sustain  the  claim  of  appellant  for  damage 
^against  the  appellee. 

It  did  not  show  that  the  appellant,  or  the  people  of  the  neighbor- 
hood generally,  had  acquired  any  right  whatever  from  the  company 
to  use  its  railroad  track  as  a  passway.  The  statement  in  the  petition 
that  it  had  been  so  used  for  many  years  '*with  the  consent  and 
kn(twledg^  of  the" defendant"  can  not  be  construed  to  import  an 
express  consent  to  such  use,  so  as  to  have  made  it  the  duty  of  the  ap- 
pellee or  its  servants  in  charge  of  its  trains  to  keep  a  special  lookout 
for  persons  on  the  track  at  that  point;  but  this  allegation  is  denied, 
and,  according  to  the  testimony,  the  use  of  the  railroad  track  or 
right  of  way  there  was  at  most  merely  permissive,  and  did  not  es- 
tablish a  license  for  the  people  of  the  neighborhof>d  to  use  it  for  that 
purpose  or  for  any  other  purpose. 

It  showed  that  the  crossing  referred  to  in  the  petition,  "at  and 
nejir'*  which  the  appellant  aihged  he  was  when  he  was  injured,  was 
a  private  crossing,  and  that,  instead  of  being  **at  and  near  it,"  he 
Was  no  l€^s  than  oiie  hundred  yards  from  it. 

It  fuither  showed  that  the  appellant,  at  the  time  of  the  accident, 
\vas  not  walking  on  the  track  or  right  of  way,  and  thus  using  it  as 
**a  footway,"  as  he  ciMimed  the  ris»ht  todo  under  the  alleged  consent 
1o  and  knowledge  of  such  continual  use  by  the  appellee,  but  that 
being  under  the  influence  of  intoxicating  liquor,  of  which,  according 
to  his  own  testimony,  he  had  freely  pnrtaken,  he  sat  down  on  the 
end  of  a  cross-tie  and  fell  asleep,  his  elboMS  resting  on  his  knees,  his 
b(»dy  leaning  forward  and  away  from  the  track,  and  his  head  In  his 
hands,  in  which  condition  and  ])()sition  he  was  when  the  engine 
struck  him  and  knocked  him  over. 

It  was  also  shown  that  the  alarm  whistle  was  sounded  just  bf^fore 
the  accident  occurred,  at  a  distance  varying  in  the  testimony  from 
twenty  steps  to  forty  yards,  hut  what  the  alarm  was  given  for  the 
testimony  did  not  clearly  reveal.  It  may  be  inferred  that  the  engi- 
neer discovered  the  appellant  ahend,  and  thatthealarm  was  sounded 
as  soon  as  he  saw  him,  and  this  is  probably  true;  and,  if  true,  it  is 
all  that  he  was  require<l  to  do  to  avoid  the  accident.  But  after  the 
accident  occuried  the  train  was  stopped  and  backed  to  where  the 
appellant  was  lying,  and  he  was  placed  in  the  cabjose  and  taken  to 
his  h(»me,  a  short  distance  north  of  the  station. 

After  this  was  done  and  while  the  engineer  and  conductor  were 
returning  to  the  train,  a  witness  was  permitted  to  testify,  against 
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the  objections  of  counsel  for  the  appellee,  that  In  a  conversation  with 
the  witness  the  entrineer  stated  that  he  saw  the  appellant  on  the", 
track  ahead,  but  that  he  was  "afraid  to  rin^  the  bell  or  blow  the. 
whistle  for  fear  plaintiff  would  straighten  up  and  we  would  kill  him 
—the  cylinder  would  hit  and  kill  him/' 

This  testimony  was  not  admii:sible  because  it  was  hearsay  testi- 
mony, and  not  a  part  of  the  res  gesUv;  but,  if  true,  it-  seems  to  us. 
that  a  ^ood  reason  was  given  for  not  sounding  the  alarm,  if  it  was 
n<it  done,  and  it  may  be  that  to  this  failure  the  ap|>ellant  owes  his 
life. 

The  evidence  did  not  show  any  failure  of  duly  on  the  part  of  the 
appellee's  servants  and  agents  in  charge  of  the  train,  but  it  was  suf- 
ficiently clear  from  the  evidence  that  the  appellant's  injuries  resulted 
from  his  own  negligence;  and,  the  appellant  having  failed  to  allege, 
or  to  prove  a  stale  ot  case  fixing  liabilily  on  the  appellee  for  the  in- 
juries >ustain^d  by  him,  it  was  proper  lor  the  court  below  to  instruct 
the  jury  to  find  for  the  appellee.  And  there  being  no  error,  the. 
judgment  must  be  affirmed. 


Blank ENBAKER,  &(;.  v.  Snyder,  <fec. 

•  •        -     ^ 

{Filed  September  18,  1896— A'b^  to  be  reported.) 

Construction  of  tfevise — Where  a  tefttntor  who  had  been  married  twice  died, 
leaving  his  second  wife  snrviving,  and  also  children  by  both  marriages,  a' 
deviso  by  him  of  his  homestead  to  '*my  present  wife  and  her  children"  can 
not  be  regarded  as  embracing  a  child  of  the  wife  by  a  former  marriage,  she 
bein^  a  widow  with  one  child  at  the  time  the  testator  married  her.  The  ex- 
pression *^her  children'^  was  intended  to  mean  only  the  testator's  children 
by  her,  and  was  o.sed  for  the  purpose  of  distinguishini;  them  from  his  chil- 
dren by  the  former  marriai^e. 

Woolfolk  <fe  Klein  and  Joe  Clove  for  appellatits, 
Abbott  &  Rutlege  for  appellees. 
Appeal  from  Oldham  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  case  is  here  for  the  construction  of  the  will  of  John  Snyder. 
He  had  been  twice  married,  leaving  severaKchildreh  by  his  first  wife 
surviving  him, and  also  four  children  by  his  last  wif€\  His  last  wife 
was  a  widow,  and  had  one  child  by  her  first  husband,  who  was  also 
living  at  testator's  death.  Her  name  wa^  Elizabeth  Wilhoite.  She 
married,  and  died  alter  the  testator,  leaving  a'  daughter,  Rosa,  wha 
married  Blanken baker. 

The  question  involved  in  the  case  is:  Was  the  mother  of  Rosa 
(Elizabeth  Wilhoite)  entitled  to  share  \yith  testator's  children  by 
his  last  wife  in  the  devise  of  the  estate  made  to  them? 

The  devise  or  clause  under  which  the  claim  is  made  is  as  follows: 
"I  desire  that  my  present  wife  and  her  children  shall  have  my 
homestead,  containing  400  acres,  to  remain  undivided,  for  her  and 
their  benefit,  during  widowhood," 

If  this  was  the  only  provisicm  of  the  will  there  might  be  some 
difficulty  in  giving  the  construction  to  the  instrument  placeil  upon 
it  by  the  court  below. 

Id  making  this  final  disposition  of  his  estate  the  testator  seems  to 
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have  designated,  first,  his  children  by  his  first  wife,  and  proceeds: 
"I  desire  to  give  to  my  first  children  all  my  negroes,''  and  then  pro- 
cee<Js  to  make  .specific  the  devise  to  them  of  other  property,  and 
says:  **I  desire  that  my  pre-ent  wife  and  her  children  shall  have  my 
homestead,  containing  4(M)  acres."  After  giving  to  his  wife  certain 
personjilty,  he  I'urther  directs  the  halance  sold,  and  the  proceeds 
equally  divided  among  all  of  his  children  without  distinction. 

Again  he  says:  '*!  desire  that  all  my  notes  and  accounts  shall  be 
collected,  and  the  proceeds  equally  divided  between  my  children 
without  distinction.^^ 

These  two  last  devises  followed  those  by  which  the  testator  at- 
tempted and  did  in  express  terms  devise  to  his  children  by  his  first 
wife  the  l)ulk  of  the  estate  intended  for  them,  and  the  bulk  of  the 
estate  intended  for  his  children  by  his  last  wife,  but  in  the  devise  to 
his  children  by  his  last  wife  he  uses  the  words  *'to  m,i/  present  wife 
and  her  children'*^  to  distinguish  them  from  the  children  by  Ids  first 
wife,  and  never  intended  to  make  one  not  of  his  blood  tx>  share 
equally  in  his  estate  with  his  own  children. 

After  making  this  classification,  showing  what  the  children  by  his 
first  and  last  wife  were  to  have,  he  then  proceeds  to  direct,  in  two 
separate  clauses  of  his  will,  certain  personalty  sold  and  notes  col- 
lected, and  the  pHK'ceds equally  divided  between  his  children  without 
distinction^  showing  plainly  his  purpose  to  distinguish  the  devises 
first  made  between  the  children  by  his  first  and  second  wife  so  as  to 
leave  no  doubt  in  regard  to  what  they  were  to  get,  and  then  to  di- 
vide the  residue  equally  \^  it hout  distinction.  In  other  words  the 
language  **to  my  wife  and  her  children"  was  used  to  distinguish  the 
children  by  his  last  wife  from  those  by  his  first  wife.  The  appel- 
lant's mother,  therefore,  took  nothing  under  the  devise. 

Judgment  aflSrmed. 


German  National  Bank  of  Covington  v.  Waring,  Ac. 

{Filed  September  18,  1896— iVb^  to  be  reportedA 

Construction  of  deed — A  deed  oonveying  to  the  grantor'd  bod  *^a  life  eetate** 
in  R  tract  of  laud,  **aDd  at  his  death  to  his  heirs  and  assigns  iu  fee  forever," 
reserving  a  life  estate  to  the  grautor,  created  in  the  grantee  only  an  estate 
for  life,  remainder  to  his  children,  the  word  '^heirs"  being  nsed  iu  the  sense 
of  "children." 

Wright  <&  Anderson  for  appellant. 
L..J.  Oawford  for  appellees. 
Appeal  from  Campbell  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

This  appeal  involves  the  construction  of  a  deed  executed  by  Rob- 
ert Waring  to  Robert  C.  Waring. 

The  material  facts  of  the  deed  read  as  follows:  **Know  all  men  by 
these  presents:  That  Robert  Waring,  w  ho  is  unmarried,  of  Newport, 
Campbell  county,  Ky.,  for  and  in  consideration  of  $1  lawful  money 
and  other  valuable  considerations,  to  him  paid  by  his  son,  Rot>ert 
C.  WHring,  the  receipt  of  which  is  hereby  acknowledged,  do  hereby 
bargain,  sell  and  convey  to  the  said  Robert  C.  Waring  a  life  estate, 
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and  at  the  death  of  Robert  C.  Waring  to  his  heirs  and  assigns  in 
fee  forever,  the  following  describeil  real  estate.    *    *    * 

*'It  is,  however,  agree<i  between  the  partits  that  said  jjrantor  re- 
tain and  reserve  a  life  estate  in  the  above  described  property,  and 
full  possession  and  the  free  use  and  enjoyment  thereof  during  the 
life  of  the  said  Robert  Waring,  this  being  a  material  part  of  the  con- 
tract, together  with  all  the  privileges  and  appurtenances  to  the 
same  belonging;  to  have  and  to  hold  the  same  to  the  snicl  Robert  C. 
Waring,  subject  to  all  the  conditions  herein  named,  to  his  heirs  and 
assigns  lorever.  The  grantor,  his  heirs,  executors  and  administra- 
tors hereby  covenant  with  the  grantee,  his  heirs  and  assigns,  that 
the  title  is  clear,  <fcc.'' 

The  grantee  made  a  general  assignment  (»f  all  his  property  not 
exempt  from  execution  lor  ihe  benetit  of  his  creditors,  and  ap|>ellant 
sought  to  have  the  property  mentioned  in  the  deed  above  referred 
to  subjected  to  the  payment  of  t^rantee's  debts,  daimintr  that  he  was 
by  the  deed  authorized  to  sell  the'  property  and  pass  the  fee  subject 
to  the  life  estate  of  the  grantor. 

The  appellee,  George  S.  Waring,  infant  son  of  the  grantee,  claims 
that  the  grantee  only  took  a  liie  estate  in  the  property  conveyed. 
The  court  below  held  that  the  grantee  took  only  a  life  estate,  with 
remainder  to  his  children,  holding  that  the  word  *'heirs"  meant 
"children." 

It  seems  clear  to  us  that  a  life  estate  only  was  given  to  the  grantee 
in  the  granting  clause  of  the  deed,  and  we  fail  to  find  an^^thing  in 
the  deed  whicti  authorizes  the  grantee  to  dispose  of  the  fee. 

Judgment  affirmed. 


Webster  v.  Tattershall. 
LFiled  September  18,  1896— iVb^  to  be  report ed^ 

Mechanics'  lien  upon  property  oj  married  woman — Estoppel — To  create  a  me- 
chanicd'  lien  upon  the  property  of  h  married  woman  the  service  or  labor 
most  be  performed  or  the  materials  furnished  under  a  written  contract 
signed  by  her.  A  written  contract  signed  by  the  hnsband  is  nut  snfficient,  as 
saoh  liens  can  be  created  only  in  the  manner  pointed  out  by  the  statute; 
and  while  the  doctrine  of  estoppel  might  be  held  to  apply  as  to  a  married 
woman  where  fraud  is  practiced  by  her,  the  facts  of  this  case  do  not  come 
within  that  role.  The  wffe^s  mere  acquiescence  does  not  make  her  property 
liable  for  the  debt. 

J.  L.  Eiliston  and  flaymond  C.  Gray  for  appellant. 

Walker  C.  Hall  and  A.  C.  Ellis  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellee  erected  upon  the  lot  of  the  appellant  a  frame  build- 
ing under  a  written  contract  with  her  husband,  to  which  the  wife 
(appellant)  was  not  a  party.  While  the  house  was  undergoing  com- 
pletion, a  part  of  the  contract  price  being  due,  the  appellee  at- 
tempted to  assert  a  mechanic's  lien  on  the  property,  and  by  the 
judgment  of  the  chancellor  the  property  was  ordered  sold.    There 
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is  but  one  way  to  create  a  lien  of  that  sort  on  the  realty  of  the  wife 
and  that  is  by  a  writing  signed  by  her  evidencing  the  contract. 

The  statute  authorizing  or  creating?  .such  liens  provides  in  express, 
terms  as  follows:  "The  provisions  of  the  preceding  sections  shall 
apply  to  and  be  enforced  against  a  married  woman  and  property 
owned  by  her,  il  the  service  or  labor  was  performed  or  the  materials 
furnished  under  a  written  contract  signed  by  her."  (Section  2479„ 
Kentucky  Htatutes.) 

No  equitable  lien  exists  a<;ainst  the  property  of  the  uuirried  woman 
and  it  can  only  be  created  in  the  manner  pointed  out  by  the  statute^ 
The  mechanic  undertaking  the  risk  must  examine  the  title,  and  par- 
ticularly in  a  case  where  it  is  a  matter  of  record  in  the  county  where 
the  property  Improved  is  situated. 

The  chancellor  below  adjudged  the  property  sold  under  the  doc- 
trine of  estoppel,  the  proof  conducing  to  show  on  the  part  of  the  ap- 
pellee that  the  wife  represented  the  title  as  in  her  husband  and  not 
in  herself.  The  testimony  on  thi}?  point  is  meagre  and  rather  tends 
to  show  that  it  was  the  husband's  representations  the  appellee  was- 
relying  upon.  It  is  true  the  wife  gave  directions  about  the  construc- 
tion of  the  building,  and  tried  to  raise  money  to  pay  the  appellee; 
still  this  did  not  make  her  property  bound  for  the  debt  in  the  lace  of 
a  statute  designating  in  express  terms  the  manner  in  which  the  es- 
tate of  the  feme  could  be  held  bound. 

When  looking  to  the  testimony  of  the  wife,  and  that  introduced 
in  her  behalf,  it  appears  that  appellee  knew  of  the  title  and  that  she 
was  opposed  to  making  the  expenditure,  and  if  the  wife's  estate  can 
be  made  liable  under  the  facts  of  this  case  it  is  a  virtual  repeal  of 
the  statute,  and  the  wife's  acquiescence  merely  making  her  liable  for 
the  debt. 

While  the  doctrine  of  estoppel  might  be  held  to  apply  as  to  a  mar- 
ried woman  where  fraud  is  practiced  by  her  or  the  party  misled  into- 
making  a  contract  for  her  oeneflt  upon  a  representation  she  knew 
to  l)e  false,  the  facts  of  this  case  do  not  come  within  this  rule. 

Philips  on  Mechanic's  Lien,  section  106:  '*Where  a  statute  desig- 
nates the  particular  mode  in  which  the  lien  may  be  created,  the- 
direction  defines  and  limits  the  rights  of  mecharnc  against  the  prop- 
erty of  married  women,  as  where  the  law  requires  the  consent  of 
the  owner  for  the  erection  of  the  building  tabe  in  writing.  The  land 
of  a  married  woman  is  not  liable  under  a  contract  made  by  her  hus- 
band, even  if  she,  during  the  erection  of  the  building  thereon,  acqui- 
esces in  its  erection  and  gives  directions  in  relati^)n  thereto." 

The  chancellor  is  powerless  to  afford  the  relief,  whatever  may  be 
the  hardship  of  the  particular  case.  It  is  the  statute  that  gives  the 
lien,  and  to  follow  it  obviates  the  necessity  of  resorting  to  the  facts 
of  each  case,  and  the  pecuniary  condtti*oii>  of  the  parties,  so  as  to  cre- 
ate an  equity  that  would  compensate  the  mechanic  for  his  lal>or.  To 
what  extent  the  chancellor  might  authorize  the  removal  of  the  build- 
ing when  erected  upon  a  mistake  of  fact  is  not  a  question  before  us^ 

The  judgment  is  reversed,  with  directions  ta  dismiss  the  petition, 
as  to  the  wife. 
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Holly  v.  Common weamth. 
{Filed  June  18,  1896— iVb^  to  be  reported.) 

1.  Praclice  in  criminal  cases —  Time  of  trial — The  trial  of  a  defendant  indicted 
for  A  fel<itiy  can  be  fixed  for  the  same  term  of  the  court  at  which  the  indict- 
ment lA  found. 

2.  Continuance — Where  the  defendant  luoved  the  conrt  for  a  coutinoance 
becaude  he  had  been  unable  to  pmcure  counsel,  and  the  court  therenpon  ap- 
pointed two  meniberA  of  the  bar  to  act  an  connael  for  him,  and  it  was  not 
thereafter  An^t^efited  that  the  counsel  appointed  were  not.  prepared  to  f<o  on 
with  the  trial,  the  defendant  can  not  complain  of  the  failure  of  the  court  to 
((rant  a  eontinnance  upon  that  ground. 

3.  Same — Absence  of  material  witnesses — A«  the  attorney  for  the  common- 
wealth npoa  the  filin^j^  of  an  affidavit  by  the  defendant  for  a  continuance 
Dpon  the  (ground  of  the  absence  of  material  witnesses  a^^reed  that  the  affi- 
davit might  be  read  as  the  depositions  of  the  absent  witnesses  and  ''that  the 
statements  therein  should  be  taken  as  true/"  and  the  defendant  thereupon 
announced  ready  for  trial  before  the  court  had  an  opportunity  to  act  upon 
the  motion  for  a  continuance,  he  can  not  complain  of  the  failure  to  grant  a 
eontinnance. 

4.  Siinie — When  a  continuance  is  asked  upon  the  ground  of  the  absence  of 
material  witnesses  at  the  term  at  which  the  indictment  is  found,  the  affidavit 
being  sufficient,  the  conrt  can  not  force  a  trial  unless  the  attorney  for  the 
Commonwealth  will  admit  the  truth  of  the  facts  which  it  is  stated  the  absent 
witnesses  would  prove.  But  as  the  defendant  in  this  case,  after  the  Com- 
monwealth's attorney  had  agreed  that  the  statements  of  the  affidavit  for  a 
continuance  might  be  taken  as  true,  did  not  offer  to  read  the  affidavit  to  the 
jury  or  ask  to  have  the  statements  it  contained  taken  as  true,  he  can  not 
complain  that  this  was  not  done. 

5.  Evidence — Upon  a  trial  for  murder  the  conrt  properly  refused  to  permit 
oonncil  for  defendant  to  ask  a  witness  for  the  Commonwealth  opon  croels- 
examiuatiou  if  he  had  not  said,  the  evening  before  the  killing,  that  defendant 
would  be  killed  before  the  next  night,  as  this  wonld  have  raised  an  imma> 
terial  issue,  and  would  not  have  tended  to  prove  a  oonspiracy  to  kill  accused. 

6.  Time  of  pronouncing  sentence — The  defendant  can  not  complain  that 
sentence  was  pronounced  upon  him  on  the  day  on  which  the  verdict  was  re^ 
turned,  as  it  can  not  be  said  that  the  conrt  was  not  about  to  adjourn.  And 
while  the  motion  for  new  trial  was  made  after  judgment  was  rendered,  it 
was  considered  as  if  the  judgment  had  not  been  pronounced,  the  court  still 
having  control  of  the  verdict  and  judgment. 

7.  Separation  of  jury — The  court  did  not  err  in  refusing  to  set  aside  the 
verdict  because  one  of  the  jurors  was  permitted  to  separate  a  short  distance 
from  the  other  jurors,  as  there  was  no  evidence  of  undue  influence  or  inter- 
ference by  others. 

8.  Evidence — It  was  not  error  to  permit  the  Commonwealth  to  show  by  &• 
witness  for  defendant  upon  cross-examination  that  she  and  defendant  hacV 
been  living  together  without  being  married,  as  this  tended  to  show  her  inter- 
est and  probable  bias. 

9.  Same — When  the  court  admitted  evidence  to  impeach  the  general  moral 
character  of  defendant  it  was  not  its  duty  to  admonish  the  jury  that  tbe 
evidence  was  competent  only  to  discredit  him  as  a  witness. 

J.  C.  B.  Bach,  G.  W.  Fleenor  and  W.  W.  Vaughn  for  appellant. 

W.  S.  Taylor  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  defendant  was  indicted  for  the  murder  of  James  Combs,  tried, 
convicted  and  sentenced  to  confinement  in  the  penitentiary  for  eigh- 
teen years. 

vol.  18 — 29 
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The  killiiifi:  took  place  on  the  17th  day  of  February,  189G.  On  the 
30th  day  of  March,  1896  (the  third  day  of  the  term),  the  grand  jury 
returned  the  indictment.  The  court  on  the  same  day  fixed  the  four- 
teem  h  day  of  I  he  term  for  the  trial  ui  the  case.  The  trial  ended  on  the 
4th  (if  ihe  nionih.  The  defendant  was  in  cuslody  when  the  indict- 
ment was  found. 

A  trial  of  a  lelony  case  can  be  fixed  for  the  same  term  of  the 
court  at  which  indiciment  is  found.    (Section  ISo,  Civil  Code.) 

When  iheciise  wascalltd  for  trial  the  delendant  moved  the  court 
for  a  conliiiiuini-e  lucause  lie  had  lein  unable  lo  procuie  lounscl. 
Thereupon  the  courl  appointed  two  members  of  the  bar  to  act  as 
counsel  lor  him.  He  tiien  move<i  the  court  for  a  conlinuance  of  the 
cause,  and  fihd  hisattidavit  in  support  of  the  motion,  and  in  which 
he  named  the  wiinf>f>es  whose  lesiimony  he  desired,  and  set  forth 
the  facts  which  he  expected  to  prove  by  them.  Thereupon  the  at- 
torney for  the  Common Wfalth  agreed  that  the  afiidavii  mii:ht  be 
read  as  the  depositions  of  the  absent  witnesses,  and  ''''that  the  afate- 
mctdH  therein  ahoutd  be  taken  as  true,'*'*  The  defendant  then  an- 
nounced ready  for  trial. 

It  appears  irom  the  order  that  the  court  did  not  act  upcm  the  mo- 
tion lor  a  continuance,  which  was  made  alter  the  appointment  of 
coun>el,  on  account  of  the  absent  witnesses,  but  the  defemianl,  upon 
the  agreement  of  the  Commonwealth's  attorney  that  tlie  statements 
it  contained  should  be  taken  as  true,  announced  ready  for  trial.  As 
appears  Irom  the  order  the  court  did  not  have  an  opportunity  to 
commit  an  error  in  refusing  a  continuance  on  account  ot  the  absence 
of  witnesses,  because  before  the  court  acted  the  defendant  aimounced 
his  readiness  for  trial. 

Notwiihsiaiiding  it  was  agreed  that  the  afiidavit  was  t(»  be  read 
as  the  iieposition  of  the  absent  w-itne.>ses,  and  the  statements  therein 
were  to  Ije  taken  aj>  true,  the  defendant  neser  offered  to  read  the  af- 
fidavit or  asked  to  have  the  stalement?5  it  contained  taken  as  true. 
The  trial  took  place  at  the  same  term  at  which  the  indictment  was 
returned,  and  the  court  could  not  pioperly  have  forced  a  trial  at  that 
term  unless  the  attorney  for  the  Commonwealth  admitted  upon  the 
trial  that  the  facts  which  the  attldavit  stated  the  at)sent  witnesses 
would  prove  were  true.  (Section  189,  Criminal  CoJe;  Ilardesty  v. 
Commonwealth,  92  Ky.,  637.) 

After  counsel  had  been  appointed  to  represent  the  defendant,  it 
does,  not  appear  that  it  was  sugj^ested  to  the  court  that  thecnse  could 
not  be  trietl  because  counsel  was  not  prepared  to  go  on  with  the  trial 
of  the  case,  nor  does  the  attldavit  contain  any  such  statement. 

The  court  did  not  refuse  to  allow  defendant  to  prove  from  any 
fttct^  tending  to  show  a  conspiracy  on  the  part  of  the  deceased,  Nick 
Combs  and  James  Spencer,  to  kill  the  defendant.  Spencer  was  in- 
troduced by  the  Commonwealth.  On  cross  examination  the  defend- 
ant made  him  his  witness  to  prove  the  ^un  which  Kick  Combs  had 
on  the  day  of  the  killing  was  taken  to  Luther  Combs  by  the  witness, 
and  a. so  by  his  cross-examination  had  Spencer  to  prove  that  he  had 
nothing  to  do  with  the  killing.  The  defendant  did  not  offer  to  prove 
that  the  ^un  found  with  deceased  was  borrowed  by  James  Spencer 
for  the  purpose  of  killing  defendant.  C-ounsel  for  defendant  did  ask 
Spencer  "if  he  had  not  said,  the  evening  t>elore  the  killing,  that  de- 
fendant would  be  killed  before  the  next  night."  The  court  properly 
refused  to  let  the  witness  ansv^er  the  question.  It  would  have  raised 
an  immaterial  issue,  and  would  not  nave  thrown  any  light  on  the 
conduct  of  the  parties  at  the  time  of  the  killing,  nor  would  it  have 
tended  to  prove  that  the  decea^eil  or  Nick  Combs  were  conspiring 
to  take  the  life  of  the  accused. 
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There  was  no  evidence  offered  before  or  after  the  interrojjratory  in 

3uest]f)n  which  would  have  rendered  the  answer  competent.  The 
efendant  had  by  the  cross-examination  of  Spencer  mtide  him  ex- 
culpate himself  from  the  imputation  made  in  the  grounds  for  a  new 
trial. 

Jack  Little  was  asked  the  quer^tion  if  he  had  heard  Hpencertalk 
any  at  the  time  suggested  in  the  quf^stion  propounded  to  Spencer 
just  referred  to.  He  replied  that  he  *'heard  him  talk  some."  He 
was  then  asked:  **Do  you  remember  the  substance  of  what  he  saidV 
An  ohjecti(m  to  this  question  was  sustained  and  properly  so.  He 
may  have  heard  him  talk  about  many  things  wholly  disconnected 
with  the  subject  under  investigation.  He  could  not  have  been  permit- 
ted to  contradict  Spencer  because  no  foundation  had  been  laid 
for  it. 

The  bill  of  exceptions  does  not  contain  any  part  of  the  argument 
of  the  attorney  for  the  Comm(»nwealtl»,  nor  any  exceptions  to  any 
statements  he  may  have  made;  therefore,  there  is  nothing  appear- 
ing in  the  record  for  the  court  to  review  in  this  particular.  Jl  is  in- 
sisted that  the  court  erred  because  he  f>aFS^d  judgment  on  defendant 
in  less  than  three  days  after  he  was  convicted.  The  orders  do  not 
«how  when  the  court  adjourned,  but  they  do  show  that  the  day  fol- 
lowing; the  judgment  sentencing  the  defendant  to  confinement  in  the 
penitentiary  grounds  for  a  new  trial  were  filed  and  time  extended 
lor  preparing  and  filing  a  bill  of  exceptions.  The  record  does  not 
show  that  the  court  remained  in  session  two  days  after  the  verdict, 
and  it  can  not  be  said  the  court  was  not  about  to  adjourn  when  the 
judgment  was  rendered,  as  the  only  order  made  thereafter  may  have 
been  the  one  entering  motion  for  a  new  trial  and  filing  grounds 
therefor.  Besi<les,  it  does  not  appear  that  the  defendant  has  been 
prejudiced  bv  the  judgment  being  entered  on  the  day  of  the  verdict. 
(O'Brien  v.  Commonwealth,  89  Ky.,  357.) 

The  grounds  for  a  new  trial  were  heard  and  considered  as  if  the 
judgment  had  not  been  pronounced.  The  court  still  had  control  over 
the  verdict  and  judgment. 

The  court  did  not  err  in  refusing  to  set  aside  the  verdict  because 
one  of  the  jurors  was  permitted  to  separate  a  short  distance  from  the 
other  jurors.  It  does  not  appear  that  the  juror  was  (.ut  of  the  sight 
of  the  sheriff  or  the  l)alance  of  the  jury,  nor  that  the  juror  did  or  had 
an  opportunity  to  converse  with  anyone  during  siich  a  separation. 
There  was  no  evidence  of  undue  influence  or  interference  by  oth- 
ers.   (Blyew  V.  Commonwealth,  91  Ky.,  200.) 

Ann  Johnson  was  introduced  as  a  witness  for  defendant.  It  was 
not  error,  for  the  purpose  (»f  showing  her  interest  and  probable  bias,  to 
allow  her  to  prove  on  cross-examination  that  she  and  the  defendant 
had  been  living  together  without  being  married.  When  the  court 
admitted  the  evidence  to  impeach  the  general  moral  character  of 
the  defendant  it  was  not  its  duty  to  admonish  the  jury  that  it  was 
only  competent  to  discredit  him  as  a  witness.  The  jury  could  not 
possibly  have  concluded  it  was  for  any  other  purpose.  The  evidence 
introduced  by  the  Commonwealth,  if  true,  showed  that  the  defend- 
ant killed  Combs  without  any  sort  of  provocation  c»r  excuse;  that  he 
b^an  to  shoot  at  him  when  he  was  trying  to  avoid  meeting  the  de- 
fendant. On  the  other  hand  the  defendant's  testimony  tends  to  show 
that  the  killing  was  in  self-defense.  The  court  properly  instructed 
the  jury.    They  were  the  judgas  of  the  facts. 

Be]i(*ving  that  no  error  was  committed  which  prejudiced  the  sub- 
stantial rights  of  the  accused,  the  judgment  is  afiirmed. 
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IX)LISVILLE  IXSrRANCE  CO.    V.   MOXARCH,   Ac. 

{Fifed  June  24,  1896.) 

1.  Marine  insurance— Abaniioninctit  of  i^oods  — Evidence— \\\  an  aotioi!  apon  ft 
policy  of  mHrine  iiiHarntice.  it  Hppenriiij;  that  the  insurance  company  sent 
an  agent  tu  the  scene  of  the  wreck  for  the  purpose  of  recovering  the  inAiired 
goods,  and  that  it  afterward  Hbaudoned  that  purpose  upon  the  ground  that 
it  WHS  not  liable  upon  the  policy,  defendant,  in  view  of  the  instructions  to 
the  jury,  was  not  prejudiced  by  the  action  of  the  court  in  permitting  one  of 
the  plaintiffs  to  testify  upon  his  re-dir(ct  examination  as  to  what  the  agent 
who  had  been  sent  to  recover  the  property  said  to  him  about  the  recovery  of 
the  goods  after  he  left  the  wreck. 

2.  Same — As  the  evidence  was  sufHcient  to  show  that  an  agent  of  defendant 
with  whom  one  of  the  plaintiffrt  had  talked  about  the  settlement  of  the  claim 
was  an  agent  with  unlimited  powers,  and  was  authorized  to  speak  for  the 
company  in  the  adjustment  of  the  claim,  it  was  not  error  to  permit  the 
plaintiff  with  whom  the  conversation  was  had  to  relate  the  whole  conversa- 
tion, including  a  statement  which  the  agent  said  had  been  made  to  him  by 
the  special  agent  whom  he  had  sent  to  recover  the  property. 

3.  Same — The  teatimony  of  witnesses,  taken  npon  an  investigation  had  in 
the  office  of  hull  inspectors  as  to  the  facta  attending  the  disaster,  was  prop- 
erly rejected,  as  plaintiffs  were  not  parties  to  that  proceeding  and  were  not 
present  when  it  took  place. 

4.  Samc^  Sufficiency  of  boat  r/vie/- It  was  proper  to  permit  the  captain  to 
testify  that  the  boat  had  n  sufficient  number  of  officers  and  men  to  make  the 
trip,  as  that  testimony  tended  to  rebut  any  presumption  that  might  be  in- 
dulged that  the  boat  was  unseaworthy  because  the  crew  was  not  equal  to  the 
number  designated  in  the  license,  that  number  not  being  necessary  because 
the  boat  was  to  make  the  trip  in  daylight. 

ft.  Same — Seaworthiness  of  boat — It  was  proper  to  permit  the  captain  to  tes- 
tify that  the  boat  might  strike  an  obstruction  and  the  contact  not  be  per- 
ceivable to  those  on  board,  as  the  company  was  attempting  to  create  a  pre- 
sumption that  the  boat  was  unseaworthy  because  of  the  defective  condition 
of  the  hull. 

6.  E'iUdence  as  to  insurance  on  boat—It  was  proper  to  permit  plaintiffs  to 
show  that  the  boat  was  not  insured  and  that  it  was  worth  $5,000,  as  this  evi- 
dence tended  to  show  that  the  owners  and  officers  could  have  no  motive  or 
desire  to  destroy  the  boat.  But  even  if  the  evidence  was  not  relevant  it 
oOQld  not  have  been  prejudicial. 

7.  / 'ra ct ice  in  cizi/  cases  ^*^' here  a  party  has  testified  for  himself  in  chief 
before  he  has  introduced  other  testimony  for  himself  in  chief,  it  is  in  the 
sound  discretion  of  the  court  as  to  whether  he  iray  be  recalled  after  he  has 
introduced  other  testimony  for  himself  in  chief.  And  the  court  in  this  case 
did  not  abupe  its  discretion  in  permitting  one  of  the  plaintiffs  to  be  recalled 
after  he  had  introduced  other  testimony  for  himself  in  chief. 

8.  Com/»etence  of  steamboat  captain  and  c.re^v — As  it  was  charged  in  the 
answer  that  the  captain  and  crew  of  the  steamboat  were  incompetent,  un- 
skillful and  unfit  for  the  service  in  which  they  were  engaged,  it  was  compe- 
tent for  plaintiffs  to  show  their  competency  and  fitness  for  such  service  and 
their  general  rei;utation  therefor. 

9.  Amendments— T\\e  court  properly  rejected  amended  answers  offered  to 
conform  to  the  proof,  ss  the  defendant  might  by  ordinary  diligence  have 
sooner  known  ail  the  facts  alleged,  if  true.  And,  besides,  they  do  not  con- 
form to  the  proof. 

10.  Xei^li^ence  no  defense  to  f-olicy — The  mere  negligence  of  the  owners  of 
the  vessel  or  the  officers  in  charge  of  it  constitutes  no  defense  to  a  policy 
which  insures  against  the  perils  of  the  river. 

11.  Seaworthiness  of  boat — Instruction— "^h^  question  of  the  seaworthiness  of 
the  boat  was  properly  submitted  by  an  instruction  telling  the  jury  that  in 
order  to  find  for  plaintiffs  they  must  believe  from  the  evidence  that  at  the 
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time  the  boat  departed  od  the  voya^^e  she  was  in  a  reasonably  (i^ood  condi- 
tion for  the  voyage,  and  reasonably  sufficient  to  withstand  the  ordinary 
perils  of  the  voyage;  that  she  was  tight  and  stanch  in  hnll^  that  she  was 
provided  with  a  competent  master  and  sofiicient  nn-nber  of  competent  offi- 
cers and  crew. 

12.  Abandotimcni — The  right  of  abandonment  does  not  depend  on  the  cer- 
tainty but  on  the  high  probability  of  total  los^,  and  if  the  facts  present  a 
case  of  extreme  hazard  and  of  probable  expense  exceeding  half  the  valoe  of 
the  property  the  insured  may  abandon,  thongh  it  should  happen  that  the 
property  was  afterward  recovered  at  less  expense. 

13.  Farlial  loss — Mandate — Although  the  action  was  for  a  total  loss,  there 
-can  be  a  recovery  for  a  partial  loss,  and,  the  value  of  the  insured  good.s  be- 
ing $15,000  and  the  amount  of  insurance  being  $5,000,  the  insured,  by  the 
terms  of  the  policy,  is  entitled  to  recover  in  the  same  proportiou  in  c  ise  of 
41  partial  loss,  the  expense  of  recovering  goods  being  divided  iu  the  same 
proportion.  And,  as  some  of  the  goods  were  recovered  at  the  time  of  the 
disaster,  it  was  error  to  instruct  the  jury  that  if  they  should  find  for  the 
plaintiff  the  verdict  must  be  for  the  full  amount  of  the  policy.  Bat  as  there 
was  no  contrariety  of  testimony  as  to  the  value  of  the  goods  recovered,  or 
as  to  the  expense  of  recovering  them,  the  court,  instead  of  sending  the  case 
i>ack  for  a  new  trial,  remands  it,  with  direction  to  render  a  judgment  for 
the  amonnt  of  the  policy  less  one  third  the  difference  between  the  value  of 
the  goods  recovered  and  the  expense  of  recovering  them. 

14.  Recovery  o J  floods — Expense — The  defendant  is  not  entitled  to  credit  by 
•Any  part  of  ihe  expense  which  it  incurred  in  preparing  to  recover  the  prop- 
erty which  was  never  recovered,  as  It  did  not  abandon  the  effort  because  the 
property  could  not  be  recovered  or  because  the  expense  of  recovering  it 
woold  exceed  its  value,  but  because  it  reached  the  conclusion  tnat  it  was  not 

Jiable  under  the  policy. 

Barnett,  Miller  A  Barnett,  C.  S.  Walker  and  Walter  Evans  for 
4«ppellant. 

Fairleigh  &  Straus,  Eli  H.  Brown  and  Wilfred  Carrico  for  appel- 
Jees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Monarch  &  Ciite  owned  certain  woolen  mill  machinery,  wool  and 
other  g:ood.s,  and  desired  to  transport  it  from  Rumsey,  Ky.,  on  the 
•Green  river,  to  Ovvensboro,  on  the  Ohio  river.  Their  purpose  was 
xo  ship  it  by  water,  and  to  do  .so  it  would  have  to  be  placed  upon  a 
boat,  carriefi  down  Green  river  to  its  mouth;  thence  up  the  Ohio 
river  to  Owensboro. 

On  the  5th  day  of  March,  1892,  the  Louisville  insurance  Co.  issued 

to  them  on  the  property  a  marine  insurance  policy  to  the  amount  of 

^,000.    The  adventures  and 'perils  which  the  company  agreed  to 

bear  and  take  upon   itself  were  the  ''unavoidable  dangers  of  the 

*    *    *    rivers."    *    *    * 

The  property  was  valued  at  $15,000,  and  here  it  maybe  added  that 
that  amount  is  the  conceded  value  of  it.  The  steamboat  George 
Strecker,  under  a  contract  which  Monarch  A  Cate  made  with  her 
owner,  Capt.Crainmund,  was  to  carry  the  property  from  Rumsey  to 
Owensboro.    The  policy  covered  the  property  during  the  voyage. 

The  property  was  received  on  board  of  the  boat.  On  the  morning 
of  the  8th  day  of  March,  1892,  the  boat  started  on  the  voyage,  and 
at  a  point  between  ten  and  eleven  miles  below  Rumsey  she  sank  in 
the  middle  of  the  river,  where  the  water  was  forty  feet  deep,  en- 
tirely submerging  her,  except  the  chimneys  and  the' top  of  the  pilot 
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hou8e.  After  her  peril  was  discovered  by  the  crew  she  sank  so  rap- 
idly that  it  was  impossible  to  get  her  to  the  shore.  There  was  a  rise 
in  the  river  soon  arter  she  sank,  and  she  remained  submerged  for 
several  jiionths. 

This  action  was  brought  by  Monarch  &  Gate  to  re(*ovf  r  of  the  com- 
pany the  amount  of  the  policy  because  of  the  alleged  total  loss  of  the 
property. 

The  answer  denies  that  there  was  a  total  loss  of  the  property;  that 
the  sinking  of  the  boat  was  a  peril  against  which  it  insured;  that 
there  was  an  abandonment  of  the  property  or  any  imrt  of  it.  The 
company  alleged  the  loss  was  occasioned  by  the  willful,  fraudulent 
and  gross  misconduct,  negligence  and  carelej^sness  of  the  owners,. 
oflBcer.^,  agents,  servants  and  seamen  in  charge  of  the  boat. 

There  are  other  matters  pleaded  in  the  answer  which  at  thi& 
point  are  not  necessary  to  mention.  The  trial  resulted  in  a  judgment 
for  the  plaintiffs  for  $5,000. 

Many  errors,  the  appellant  claims,  were  committed  on  the  trial  of 
the  case  which  entitles  it  to  a  reversal  and  a  new  trial.  We  will 
consider  some  of  the  questions  thus  raised,  somewhat  in  the  order  it» 
which  counsel  discuss  them  in  their  briefs. 

Imniediately  or  soon  after  the  boat  sank  the  company  was  notified 
of  it.  It  sent  its  agent.  Captain  Harpham,  to  the  wreck  to  see  its 
condition,  with  the  view  of  recovering  the  proijerty  under  *'sueand 
labor*'  clause  of  the  policy,  which  fixed  the  proportion  of  expense 
that  should  be  borne  respectively  by  the  insured  and  company. 

It  is  insisted  that  the  court  errea  in  permitting  Gate  to  tell,  upon 
his  redirect  examination,  what  Harpham  had  said  to  him  about  the 
wreck  after  he  had  left  it.  Harpham  was  sent  by  the  company  to  act 
for  it  in  an  effort  to  recover  the  property.  Gate's  redirect  examination 
related  to  what  Harpham  said  as  to  the  meanint;  of  the  policy,  as  to 
the  expense  of  recovering  the  property,  and  the  interest  each  party 
would  have  in  such  as  was  recovered. 

While  what  Harpham  said  as  to  the  meaning  of  the  policy  was 
immaterial,  as  both  parties  conceded  their  rights  were  to  be  deter- 
mined by  its  provisions,  yet  the  court  tohl  the  jury  sukstantiallythat^ 
if  plaintiffs  were  entitled  to  recovery  at  all,  they  were  entitled  to 
recover  the  full  amount,  $5,0(K>;  and  also  that  the  company  was  not 
entitled  to  l»e  allowed  the  expense  it  incurred  before  it  determined 
to  deny  its  liability  for  the  loss,  and  abandoned  its  purpose  to  recover 
the  property. 

In  view  of  the  conclusions  of  the  court  the  evidence  of  Gate  in  hi?* 
redirect  examination  could  not  have  and  did  not  prejudice  the  rights 
of  the  company. 

It  is  claimed  that  the  court  erred  in  permitting  Monarch  to  tell, 
when  recalled,what  Gaptain  Harpham  had  said  to  8hall<Toss.  Shall- 
cross  was  the  atjent  of  the  company;  he  was  in  its  office  looking  after 
its  affairs;  talked  with  Monarch  at)out  the  settlement  of  the  claim; 
directed  th*»  movemenis  of  Harpham  in  his  preparation  to  recover 
the  property;  ordered  Harpham  to  discontinue  his  preparation  to 
recover  the  property';  looked  after  the  payment  of  the  expense 
Harpham  had  incurred;  he  appeared  in  court  aidinsr  in  this  case; 
mafle  an  affidavit  for  a  continuance,  and  veriHed  pleadings  therein. 

There  is  no  proof  in  the  record  sh(»wing  he  was  an  agent  with  lim- 
ited j)()wers.  Under  these  circumstances  it  fully  appeared  that  he 
was  authorized  to  speak  for  the  company  in  the  adjustment  of  the 
claim  in  controversy.  If  he  choses  to  tell  Monarch  in  a  conversa- 
tion  about  the  adjustment  of  the  claim  that  he  had  certain  informa- 
tion from  another  agent  of  the  company,  it  was  not  error  to  permit 
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Monarch  to  prove  the  entire  conversation  which  they  had.  Besider>y 
if  Shallcroes  was  the  a^ent  of  the  company  without  liinitKl  powers, 
as  he  appears  to  have  been,  then  this  testimony  wa.s  contpetent  as 
teodinx  to  prove  that  Uarpham  was  authorized  tiy  the  company  to 
adjust  the  loss  with  Gate. 

There  was  an  investigation  made  in  the  office  of  hull  inspectois  at 
Evansville,  Ind.,  as  to  the  facts  attending  the  disaster;  the  testi- 
mony of  certain  witnesses  wa:<i  taken  and  reduced  to  writing.  The 
defendant  offered  as  evidence  the  so-called  duplicates  of  this  evi- 
dence. Monarch  and  Cate  were  no  parties  to  that  proceeding,  and 
were  not  even  present  when  it  took  place. 

A  mere  statement  of  the  facts  shows  that  the  court  did  not  err  in 
refusing  to  admit  them  as  evidence. 

Captain  Crainmund  testified  that  the  boat  had  a  sufficient  number 
of  officers  and  men  to  make  the  trip.  It  was  proper  to  Hdmit  this 
because  it  appears  that  the  boat  was  to  make  the  trip  in  daylight, 
and  that,  therelore,  an  additional  crew  was  not  needed.  This  testi- 
mony would  tend  to  ret»ut  any  presumption  that  might  be  indulged 
that  the  boat  was  unsea worthy  because  the  crew  was  not  equal  to 
the  number  required  by  the  certificate  of  inspection  and  license.  It 
could  not  be  S'dd  that  the  company  could  defeat  a  recovery  when 
there  was  a  sufficient  crew  on  the  i)oat  to  properly  handle  her,  al- 
thougii  not  the  number  designated  in  the  license,  especially  when 
there  is  no  evidence  even  tending  to  prove  that  the  sinking  of  the 
boat  resulted  from  an  insufficient  crew. 

It  was  likewise  proper  to  allow  ('rainmund  to  testify  that  the  boat 
might  strike  an  obstruction,  and  the  contact  not  be  perceivable  to 
those  on  board.  His  own  experience  as  steamboatman  enabled  him 
to  have  a  knowledge  of  such  matters.  This  testimony  was  relevant 
because  the  efflort  was  being  made  by  the  «)mpMny  to  show  or  to 
create  a  presumption  that  she  was  unseaworthy  because  of  the  de- 
fective condition  of  the  hull. 

The  answer  charges  that  the  boat  was  sunk  because  of  the  willful 
and  fraudulent  misconduct  of  the  owners  and  officers,  etc.,  of  the 
boat.  Crainmund  was  allowed  to  testify  that  the  boat  was  not  in- 
sured, and  that  she  was  worth  $0,000. 

This  evidence  was  properly  Hdmitteil  to  show  the  owners  and 
offlrers  couhl  have  no  desire  or  motive  to  destroy  the  boat.  If  this 
evidence  was  not  relevant  it  was  not  misleading  to  the  jury,  and  we 
can  not,  from  any  point  of  view,  see  how  it  was  prejudicial  to  the 
rights  4jf  the  company.  Testimony  may  be  entirely  irrelevant,  and 
yet  not  prejudicial  to  the  rights  of  the  party  objecting  thereto. 

It  is  insisted  that  the  court  erred  in  permitting  the  plaintiff,  James 
Gate,  to  be  recalled  and  to  testify  for  himself  in  chief  alter  having 
introduced  other  testimony  for  himself  in  chief. 

Sulxsection  4,  section  t)06.  Civil  Code,  provides  that  **no  person 
shall  testify  for  himself  in  chief  in  an  ordinary  action  after  intro- 
ducing <ither  testimony  for  himself  in  chief." 

This  court  in  several  cases  has  hehl  that  when  a  party  has  intro- 
ducetl  other  testimony  for  himself  in  chief  he  should  not  be 
liermitted  to  testify  for  himself  in  chief.  We  adhere  to  that  rule. 
The  questions  presented  in  those  case-*  are  not  involved  here.  Cate 
had  testified  for  himself  in  chief  before  he  introduced  other  testi-. 
mony  for  himself  in  chief. 

Alter  such  testimony  had  been  introduced  he  was  recalled  as  a 
witness  to  prove  facts  which,  if  conjpetent,  could  have  been  testified 
to  l»y  him  in  chief.  After  a  t>arty  has  testified  for  himself  in  chief 
the  fact  that  he  may  have  to  introduce  other  testinjony  in  chief  does 
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not  bar  his  right  to  be  recalled  to  testify  to  such  facts  as  are  appurte- 
nant to  the  issues.  His  right  to  do  so  is  in  the  sound  discretion  of  the 
court.  It  is  Within  the  control  of  the  court,  as  it  is  as  to  the  testi- 
mony of  any  other  witness  who  may  have  testified,  except  if  it  was 
manifest  the  party  had  purposely  withheld  certain  testimony  while 
he  was  testifying  for  himself  in  chief  with  a  view  of  being  recalled 
after  he  had  introduced  other  testimony  in  chief,  to  give  additional 
testimony  in  chief,  the  court  would  not  abuse  its  discretion  in  refus- 
ing to  allow-  hiin  to  testify.  In  this  case  no  facts  appear  which  in- 
dicate that  there  was  any  abuse  of  the  court's  discretion. 

It  was  charged  in  tiie  answer  that  the  captain  and  crew  of  the 
steamboat  were  incompetenty  unskillful  and  unjit  for  the  service  in 
which  they  were  engaged.  Jt  was  sought  to  show  the  boat  was  un- 
sea worthy  by  reason  thereof. 

The  evidence  as  to  their  competency  and  fitness  for  the  service  in 
which  they  were  ensraged  when  the  boat  sank,  and  their  general 
reputations  as  to  such  competency  and  fitneas  was  admissible. 

It  was  directly  on  the  issue  raised  by  the  answer.  It  showed  they 
were  skillful  in  the  service  in  which  they  were  engaged,  and,  be- 
sides that,  their  general  reputations  were  such,  as  steamboatmen, 
that  the  owner  of  the  boat  was  justified  in  engaging  them  in  their 
respective  capacities  for  the  voyage  in  question. 

The  allegations  crtntained  in  the  amended  answers,  which  were 
offered  at  the  close  of  the  testimony,  as  stated  therein  to  conform  to 
the  proof,  may  be  summarized  as  follows:  That  more  than  one-half 
of  the  machinery  and  goods  insured  were  rescued  and  afterwards 
sold  to  the  Owensboro  Woolen  Mills  Co.  for  a  certain  amount  of  the 
capital  stock  of  that  company;  that  the  goods  and  machinery  were 
not  properly  or  carefully  stored  or  loaded  up(»n  it;  that  the  crew  on 
the  boat  was  not  the  number  required  by  the  United  States  laws, 
and  that  they  were  necessary  for  the  proper  and  safe  running  and 
management  of  the  boat;  tFiat  the  defendant  did  not  learn  these 
facts  until  during  the  trial. 

In  the  first  place,  there  is  no  reason  why  the  defendants  may  not 
have  known  all  the  facts  alleged,  if  true,  by  the  exercise  of  ordinary 
diliGrence.    In  the  second  place,  they  do  not  conform  to  the  proof. 

The  testimony  of  the  parties  connected  with  the  loadintr  of  the 
boat  was  that  it  was  properly  and  carefully  loaded;  that  the  carry- 
ing capacity  of  the  boat  was  over  one  hundred  and  fifty  tons,  and 
the  highest  estimate  as  to  the  weight  of  the  cargo  was  something 
over  eighty  tons.  This  testimony  is  not  contradicted.  Besides  it  is 
not  alleged  in  the  amendments  offered  that  the  disaster  resulted 
from  the  fact  that  the  boat  was  not  carefully  and  properly  ladened. 

In  view  of  the  fact  that  the  proof  in  the  record  was  insufficient  to 
show  that  the  boat  was  not  carefully  or  properly  ladened,  etc.,  the 
court  did  not  abuse  its  discretion  in  refusing  to  allow  the  amended 
answer  to  be  filed  on  account  of  the  allegations  as  to  ladening  of  the 
boat. 

The  proof  showed,  and  was  uncontradicted,  that  the  crew  in 
charge  of  the  boat  was  sufficient  for  the  voyage,  as  it  was  to  be 
made  in  daylight;  besides  there  was  not  the  slightest  evidence  tend- 
ing to  show  that  the  boat  sank  because  of  the  inefficiency  of  the 
crew. 

The  court  did  not  err  in  overruling  the  motion  to  file  the  amended 
answers. 

It  was  held  in  the  case  of  Leaman  v.  Enterprise  Fire  and  Marine 
Ins.  Co.,  21  FiKleral  Rnporter,  781,  that  the  omission  of  a  starboard 
rudder  at  the  port  of  departure  or  anywhere  along  the  line  can  not 
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be  said  to  be  a  lack  or  seaworthiness  when  its  absence  did  not  mate- 
rially affect  the  steerage  power  of  the  vessel  or  prevent  the  pilot 
from  maintaining  v^aod  control  over  its  motions. 

Why  should  a  recovery  be  defeated  because  the  vessel  did  not 
have  a  night  crew  in  a  daylight  run?  Their  absence  did  not  affect 
in  any  degree  the  control  of  the  movements  of  the  boat.  There  was 
no  express  warrant  that  there  should  be  a  given  number  of  officers 
and  si-amen  in  charge  of  the  boat.  The  implied  warranty  of  the 
insured  was  that  a  sufficient  nundier  of  officers  and  men  shouhi  be 
in  charge  of  the  boat  during  the  voyage,  and  that  they  should  be 
reasonably  skillful  for  the  service. 

There  is  an  obligation  resting  in  the  law  on  the  insured  to  see  that 
the  veasel  is  seaworthy.  Whether  provided  in  the  contract  or  not, 
the  insured  warrants  the  vessel  to  be  seaworthy  when  she  leaves  the 
port  of  departure. 

The  mere  negligence  of  the  owners  of  the  vessel  or  the  officers  in 
charire  of  it  is  no  defense  to  the  policy.  (Orient  Ins.  Co.  v.  Adams, 
123  U.  S.,  67.) 

It  was  said  in  Waters  v.  Merclmnts  Louisville  Ins.  Co.,  11  Peters, 
213,  *'that  in  marine  policies,  whether  ccmtaining  the  risk  of  boating 
or  not,  a  loss  when  the  proximate  cause  was  a  peril  insured  a^rainst 
is  within  the  protection  of  the  policy,  notwithstanding  it  might 
have  been  occasioned  remotely  by  the  negligence  of  the  master  and 
mariners." 

To  the  same  effect  is  General  Mut.  Ins.  Co.  v.  Sherwood,  14  How- 
ard, 352;  Phoenix  Ins.  Co.  v.  Erie  Transportation  Co.,  117  U.  S.,  312. 

The  court  held  (123  U.S.,  73),  that  the  only  misconduct  of  the 
master  and  officers  which  would  defeat  a  recovery  on  the  policy  was 
fraud  or  design. 

When  the  policy  insures  against  the  perils  of  the  river,  the  mere 
neglect  of  those  in  charge  of  the  vessel  does  not  free  the  insurer  of 
liability,  although  the  policy  in.sures  against  the  unavoidable  danger 
of  the  river,  as  such  a  provision  relates  to  the  peril  embraced  by  the 
f)olicy  and  not  to  the  skill  or  care  to  be  exercised  by  thase  in  charge 
of  the  boat.    (Pence  ca.se,  93  Ky.,  9«.) 

In  Levi  v.  The  New  Orleans* Insurance  Association,  2  Wood,  66, 
it  ap|>eared  that  the  custom  of  the  river  was  that  the  ascending  boats 
.should  run  under  the  points  near  the  shore  and  the  descending  bonis 
followed  the  main  channel.  The  failure  of  the  pilot  to  observe  this 
rule  resulted  in  the  collision.  The  court  held  it  was  negligence, 
carelessness  and  unsk  ill  fulness,  but  it  was  not  willful  ?nisconduct. 

There  was  an  entire  failure  of  proof  in  this  case  to  show  such  mis- 
conduct on  the  part  of  the  officers  in  charge  of  the  boHt  as  indicated 
that  she  was  sunk  by  their  fraudulent  or  unskillful  misconduct. 

Under  the  instructions  of  the  court  before  the  jury  was  authorized 
to  find  for  the  plaintiff  they  had  to  l>elieve  from  the  evidence  that 
at  the  time  the  George  Strecker  departed  on  the  voyage  she  was  in 
a  reasonably  good  condition  for  the  voyage,  and  reasonably  sufficient 
to  withstand  the  ordinary  perils  of  the  voyasre;  that  she*  was  tight 
and  staunch  in  hull;  that  she  was  provided  with  a  con)peter.t  mas- 
ter and  sufficient  number  of  competent  officers  and  crew,  and  that 
they  were  competent  and  fit  for  the  voyage.  In  view  of  the  plead- 
ings and  the  evidence  we  are  of  the  opinio?)  that  the  court's  instruc- 
tions w^ere  sufficient  in  submitting  the  question  of  vsea worthiness  of 
the  boat  to  the  jury. 

The  plaintiff  sought  to  recover  as  for  a  total  loss.  While  the  com- 
pany denies  liability,  it  insists  that  there  was  only  a  partini  loss,  and 
if  liable  then  only  for  the  partial  loss. 
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The  ve-wel  lay  submerurod  fur  ?nniiy  months.  After  the  dhaster 
the  insurance  company  determined  to  try  to  rescue  the  cargo.  It 
procured  a  diver,  a  boat  and  necessary  appliances  for  the  purpose, 
and  after  p:etting  them  at  the  sf^ene  of  the  wreck  the  river  had  raised 
and  continued  in  this  condition  for  two  months.  About  the  time  it 
was  at  such  stage  of  water  that  the  work  of  recoverinjr  the  property 
could  ite  undertaken  it  abandoned  the  project  and  notlfieil  the  in- 
sured that  it  was  not  liable  on  the  policy.  The  plaintiffs  soon  there- 
after notifieil  the  (*ompany  that  they  abandone<i  the  property  and 
for  it  to  take  charge.  The  cargo  was  of  a  character  to  i>e  destroyed 
by  the  action  of  the  water  upon  it.  Its  situation  was  such  that  there 
was  no  reasonable  prot)ability  that  it  could  be  recovered  after  the 
company  withdrew  the  men  and  means  provided  for  the  purpose. 
The  situation,  in  our  opinion,  was  such  that  Justified  the  insured  in 
abandoning  the  property  then  submerged.  In  determining  the  ques- 
tion of  abandonment  of  property  it  is  proper  to  take  into  considera- 
tion where  the  vessel  lay,  and  all  other  attendant  circumstances. 
(123  U.S.  70.) 

The  ininiineiicey  of  the  peril  and  apparent  extent  of  expenditures 
required  to  deliver  the  propertv  from  it  will  justify  an  abandonment 
(1!^  Peters,  39S.) 

The  right  of  abandonment  does  not  depend  up'm  the  certainty  but 
on  the  high  probability  of  total  loss.  The  insured  is  not  to  act  upon 
certainties  l)ut  upon  probabilities.  If  tlie  facts  present  a  case  of  ex- 
treme hazird  and  of  pr«)bable  expense,  exceedinjr  half  the  val«;e  of 
the  property,  the  insured  may  abandon,  though  it  shrtuld  happen 
that  It  was  afterwards  recovered  at  less  expense.    (3  Kent,  321.) 

We  are  of  the  opinion  that  the  Insured  W(»u1d  have  been  justified 
in  an  abandonment  of  all  the  machinery,  household  goods  anil  wool 
not  then  recovered  at  the  time  the  company  abandoned  its  purpose 
to  recover  the  property  and  at  the  time  it  notified  the  company  of 
its  purpose  of  abandonment. 

1  he  difficulty  which  we  see  in  holding  it  was  a  total  or  a  construc- 
tive total  loss  is  the  fact  that  at  the  time  of  the  flisaster  10895  |)ounds 
of  wool,  worth  $200,  was  recovered  which  the  in**ured  received  and 
appropriates!  to  their  own  use,  and  also  afterwards  received  some  of 
the  machinery,  the  value  of  which,  owing  to  its  damaged  condition, 
was  slightly  the  advance  of  old  iron,  but  It  was  appropriated  by  the 
insured. 

In  view  of  these  facts  we  are  «»f  the  opinion  that  there  was  only  a 
partial  lo'<s.  As  held  in  the  Pence  case,  although  the  action  was  for 
a  total  loss,  there  could  be  a  recovery  for  a  p?irtlal  one.  The  cargo 
is  admitted  to  have  been  of  the  value  of  i|lo,otM).  The  policy  was 
for  S»5,0(M).  Had  there  be^n  a  total  loss  then  the  company  would 
have  been  liable  for  one-third  of  the  value  of  thecaigo,  which  is 
$0,000,  the  exact  amount  of  the  policy.  For  a  partial  loss  the  com- 
pany is  liable  in  same  proportion,  for  the  policy  provides:  *'And  in 
all  other  cases  the  said  insurance  company  shall  be  chargeable  with 
its  proportioti  of  lo^^s  according  as  tlie  sum  herein  insured  bears  to 
the  whole  sum  at  risk." 

8<)  the  court  erretl  in  tellimr  the  jury  if  the  company  was  found  to 
be  liable  under  the  policy  they  should  find  the  full  amount  of  it. 
The  petition  alleged  a  total  loss.  The  answers  denied  there  was  a 
total  loss.  The  reply  admitted  there  was  recovered  pr«jperty  of  the 
valu(»  of  $8(Ml  at  an  expense  of  something  over  $600.  The  rejoinder 
says  that  the  property  recovered  was  <)f  a  greater  value  than  state<l. 
There  was  an  issue  formed  upon  this  que-tion.  But  one  witness  tes- 
tified as  to  the  value  of  the  property,  and  that  was  Cate,  one  of  the 
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insured.  He  testified  that  the  value  of  the  property  in  the  damaged 
condition  in  which  it  was  received  was  $8(M),  and  this  includes  the 
lU89i  pounds  of  wool.  He  testified  that  the  necef^sary  expense  in  re- 
covering it  was  $631.09.  An  account  of  this  expenditure  was  pre- 
sented. The  charpfes  for  fee  biils  paid  Miies,  Wall«er  &  (^arrico, 
ainountini?  to  $33.50,  are  not  allowable  for  expenses  of  recovering 
the  property.  This  would  leave  $597.59  a^  the  amount  of  expenses 
incurred  by  the  insured  in  recovering  the  property,  and  under  the 
policy  the  acts  of  insurer  or  insured  in  recovering  the  property  are 
to  be  "considered  as  done  for  the  benefit  of  all  concerned." 

The  eflect  of  recovering  any  part  of  the  property  benefits  the  in- 
surer inasmuch  (in  this  case)  as  he  is  entitled  to  credit  for  one- 
third  of  its  value,  lea^s  the  expense  of  recovering  it. 

The  value  of  the  prpperty  recovered  being  $800,  les^  $597.59,  the 
expense  of  recovering  it,  which  makes  the  amount  of  property  to 
be  credited  on  amount  at  risk  $202.41,  which  makes  the  total  loss 
$14,797  59,  f(jr  one-third  of  Avhich,  $4,932.53,  the  insurer  is  liable,  in- 
stead of  $5,0(K),  as  determined  by  the  court  below,  being  $67.47  less 
than  the  verdict  and  judijfment. 

The  question  of  the  liability  of  the  company  on  the  policy  was 
fully  tried,  and  the  verdict  of  the  jury  and  the  judgment  of  the  court 
was  to  the  elTect  that  it  was  liable.  There  was  a  total  loss  except 
the  value  of  the  property  recovered. 

There  was  an  issue  on  this  question  upon  which  the  company  could 
have  introduced  evidence.  It  failed  to  do  so.  It  had  its  day  in 
court  on  the  issue.  The  plaintiff  alone  Introduced  evidence  as  to  the 
property  recovered  and  its  value.  There  is  no  conflict  in  the  evi- 
dence on  the  is-iue.  The  jury  could  not  under  the  proof  have  found 
the  facts  as  to  the  property  recovered  or  its  value  other  than  as  we 
have  fixed. 

As  the  company  has  had  the  jury  to  pass  u(K)n  the  question  of  its 
liability  on  the  policy,  and  had  its  opportunity  to  contradict  the 
evidence  as  to  the  property  recovered' and  its  value,  we  do  not 
think  the  case  should  be  reversed,  with  directions  to  grant  a  new 
trial. 

The  company  incurrel  something  over  $1,000  in  preparing  to  re- 
cover the  property — ^retlingdiver,  boat  and  nect*ssaryai)pliances,etc. 
This  was  done  soon  after  the  disaster.  The  river  dia  not  get  in  a 
condition  for  the  work  for  about  two  months  thereafter.  Then, 
without  the  ronsent  of  the  insured,  the  purpose  to  recover  the  cargo 
was  abandone<l,  and  the  boat  and  appliances,  etc.,  which  were  to  be 
use<i  for  the  purpose  were  tak(»n  away. 

The  company  did  not  abandon  the  efl\)rt  to  recover  the  property 
because  it  could  not  be  recovered  or  because  the  expense  of  recover- 
ing it  would  exceed  its  value,  but  l>ecause  it  reached  the  conclusion 
that  it  was  not  liable  under  the  policy. 

The  insured  re<*eived  no  benefit  whatever  from  the  expense  in- 
curred by  the  company,  nor  did  the  company  encounter  any  obstacle 
which  rendered  it  impossible  to  prosecute  its  efl'ort  to  recover  the 
property. 

The  effort  is  to  make  the  insured  pay  something  over  $fiOO  because 
the  company  reached  the  c<mclusinn  that  it  wms  not  liable  on  the 
policy.  The  policy  does  not  authorize  the  company  to  incur  ex- 
pense which  the  insured  is  liable  for  in  a  preparation  to  recover  the 
property,  unless  it  was  developed  after  such  preparation  that  it  could 
not  be  recovered,  or  that  the  expense  of  recovering:  it  would  be  so 
great  that  it  would  not  be  profitat»le  to  engnge  in  the  effort,  or  that 
some  unforseen  casu:ilty  occurred  which  prevented  it. 
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When  the  company  abandoned  the  purpose  to  recover  the  property- 
it  risked  its  right  to  recover  any  part  of  the  expenses  of  the  insured 
on  its  ability  to  defeat  a  recovery  on  the  policy. 

Wherefore,  the  Judgment  is  reversed,  with  directions  that  the  court 
set  aside  the  judgment  for  $5,000  and  enter  one  against  the  defendant 
for  $4,932.53. 


IX)SS  V.  KrNCHEIX)E's  adm'r,  &c. 
{Filed  September  19,  1896— iVo/!  to  be  reported.) 

1.  Decedents*  estates — Sah'  of  lands  hy  administrator — Adverse  claimants  to  lands 
— In  thirt  nctioD,  brought  by  the  adroiDistrator  to  nettle  the  estate  of  hia  in- 
testate and  seeking  to  sell  certain  real  estate  for  the  payment  of  debtB,  in 
which  the  appellant  set  np  claim  t<i  the  land  by  virtue  of  a  purchase  frona 
a  morti^agee,  who  had  boui;ht  the  Aame  at  judicial  sale  to  enforce  the  mort- 
KBge,  the  evidence  shows  the  contention  of  H  ,  who  held  a  roort^^Hge  agaioat 
the  land^that  the  claim  of  appellant  had  been  satinfied  in  the  lifetime  of  the 
intestate  to  be  correct;  and  the  jndf^ment  in  favor  of  H.  ahould  be  sustained. 

2.  Same — Estoppel — Where  a  person  lived  in  the  vicinity  for  years  after 
suit  brought  to  subject  lands  to  the  payment  of  decedent^H  debts,  and  knew 
of  mortgage  liens  upon  the  land  but  never  appeared  to  claim  the  same,  al- 
though it  was  in  the  popsession  of  others,  and  moreover  had,  during  tne  life- 
time of  the  intestate,  told  one  who  was  about  to  negotiate  a  loan  to  be 
secured  by  mortgage  on  the  land  that  he  had  no  claim  upon  it,  these  facts 
are  circumstances  tending  to  show  that  he  had  no  claim. 

Jonson  <&  Wickliffe  for  appellant. 
Edward  W.  Hines  for  appellees. 
Appeal  from  Muhlenberg  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazel rigg. 

In  187G  Kincheloe's  administrator  brought  this  suit  to  settle  the  es- 
tate of  Ins  intestate,  and  sought  to  sell  certain  real  estate  for  the 
purpose  of  paying  debts. 

He  described  the  real  property  owned  by  the  decedent,  and  alleged 
that  James  P.  Mclntire,  wht)  was  made  a  defendant,  was  setting  up 
some  claim  to  certain  portions  of  it,  and  asked  that  he  be  compelled 
to  answer  and  set  up  his  claim,  if  any  he  had. 

Process  issued  against  him,  and,  wiiile  there  is  no  return  showing 
service  on  him,  a  judgment  }siil)sequently  rendered  recites  that  the 
parties  were  all  duly  summoned. 

Another  defendant  to  this  suit  was  the  presfnt  appellee,  E.  Ij. 
Hines,  who  was  a  creditor  of  the  tstate,  and  who  held  a  mortgage, 
assigned  tu  him  by  one  Cox,  on  the  land  which  Mclntire  was  alleged 
to  be  claiming.  Hines  appeared,  and,  after  proper  reference  of  the 
case  to  the  commissioner  and  adjustment  of  the  amount  of  the  va- 
rious debts,  this  mortgaged  land  was  finally  sold  by  order  of  the 
chancellor  in  1890,  and  Hines  became  the  purchaser. 

Pending  the  motion  to  confirm  the  sale  the  appellant.  Doss,  ap- 
peared in  the  case,  and,  by  his  pleadings,  alleged  that  he  was  the 
owner  ol  the  land  by  purchase  from  Mclntire  in  1881;  that  the  latter 
formerly  held  a  mortgage  on  it,  suit  to  foreclose  which  had  been 
brought  in  1868,  and  judgment  of  sale  had  been  rendered  shortly 
thereafter;  that  at  that  sale  Mclntire  had  become  the  purchaser,  hut 
had  ol)tained  no  deed  therefor  until  after  Kincheloe's  death  in  1874. 
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Hines  answered  that  this  deed  had  been  obtained  without  notice 
to  the  heirs  of  Kincheloe,  and  that  the  Mclntire  debt  had  been  fully 
\mcl  by  Kincheloe  in  his  lifetime,  and,  moreover,  that  in  187-1,  be- 
fore he  loaned  the  money  to  Kincheloe  and  obtaine<l  the  niortjjfage 
to  secure  it,  hearing  of  Mclntire's  claim,  he  soufrht  him  for  the  pur- 
pose of  learning;  the  extent  of  his  interest,  and  was  informed  by 
Mclntire  that  he  no  lont&er  had  any  claim  against  the  land. 

Upon  thFse  issues  there  was  no  proof  taken  save  on  behalf  of  Hines, 
and  it  abundantly  sustains  his  averments,  both  as  to  payment  and 
the  facts  showing  an  estoppel.  Other  circumstances  confirm  this 
positive  proof. 

While  Mclntire  lived  in  the  vicinity  for  some  ten  years  after  suit 
brought  to  subject  the  land  to  pay  debts,  and  knew  of  the  Hines 
mortgage  thereon,  he  never  appeared  or  in  any  way  claimed  the 
land,  although  it  was  in  the  possession  of  others,  who  were  using  it 
as  their  own. 

We  think  the  chancellor's  conclusions  were  correct,  and  the  judg- 
ment is  affirmed. 


Gravi'IS  v.  George,  Ac. 
Hf'tled  September  22,  1896— iV^b^  to  be  reportea.) 

1.  Contract  tvith  married  loomaii — Where  the  owDer  of  lands  conveyed  the 
same  to  his  naarried  daughter  and  her  three  infant  children  for  the  con- 
«ideration  that  she  should  support  and  care  for  hiui  during  his  life,  pay  off 
all  his  debts  and  after  death  give  him  a  decent  burial,  and  it  is  shown  that 
the  daughter  has  complied  with  the  terms  of  the  contract  and  is  still  willing 
to  continue  doing  so,  the  grantor  is  not  entitled  to  a  rt scission  of  the  con-> 
tract  or  a  cancellation  of  the  deed,  although  the  daughter  could  not  be  com- 
pelled to  perform  the  contract,  it  being  void  as  to  her. 

2.  The  gfatitor  has  a  lien  upon  the  laud  conveyed  to  secure  him  in  the  event 
that  the  grantees  fail  in  the  future  to  care  for  him  as  required  by  the  con- 
tract to  do. 

Winfleld  Buckler  for  appellant. 
Thomas  Owens  for  appellees. 
Appeal  froai  Nicholas  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

The  appellant,  John  B.  Graves,  conveyed  his  homestead,  a  small 
tract  of  land,  to  his  married  daughter,  Ida  B.  George,  and  her  three 
infant  children,  the  consideration  being  that  the  grantees  would 
support  and  care  for  the  grantor  during  his  life,  and  give  him  a  de- 
cent burial  after  death  and  also  pay  all  the  debts  due  from  the  gran- 
tor at  the  time  of  the  conveyance. 

The  appellant  brought  suit  to  have  the  deed  canceled,  alleging  a 
failure  to  comply  with  the  covenants  of  ihe  deed,  but  by  an  amended 
petition  he  set  up  the  fact  of  the  coverture  of  his  daughter  alleging 
that  the  trade  was  made  with  her  alone,  and  that  the  agreement  on 
her  part  to  take  care  of  him  and  pay  his  debts  was  void  as  to  her, 
and  conse(]uently  void  as  to  him. 

The  evidence  shows  that  the  contract  was  made  with  the  daugh- 
ter, and  that  no  one  else  agreed  to  perform  the  services  and  make 
the  payments  stipulated  for  in  the  deed.  The  only  question  pre- 
sented for  decision  is  as  to  whether  the  contract  is  void  as  to  appel- 
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lant  because  void  as  to  Mrs.  Georjre.  It  is  true  that  Mrs.  George 
could  not  he  compelled  to  perform  tlie  contract,  but  it  appears  from 
the  pleadinjrs  that  she  has  been  complying  with" the  c<m tract,  and 
has  i>ai(l  or  caused  to  be  paid  more  than  $200  of  plaintiff's  indebted- 
ness, besi(ies  carim^  for  hiiu  as  re<iuired  by  the  contract,  and  so  far 
as  this  record  di-doses  is  yet  ready  and  willing  to  still  care  for  ap- 
pellant MS  required  by  the  deed.  If  there  had  been  a  failure  or  re- 
fusal upon  the  part  of  Mrs.  G^^orjje  to  comply  with  the  contract 
appellant  would  have  been  entitled  to  relief.  He  still  has  a  lien  upon 
the  land  to  secure  him  in  tiie  event  that  appellees  fail  in  the  future 
to  care  for  him  as  required  by  the  eontracl  to  clo.  The  contract  in 
this  case  is  so  far  executed  by  l)oth  parties  that  we  are  of  opinion 
that  appellant  is  not  entitled  to  a  rescission  or  ranceliation  thereof. 
The  judgment  of  the  court  below  is,  therefore,  affirmed. 


Vandergrift's  adm'r  v.  Con*:. 
(Filed  September  23,  \m^—Not  to  be  reported.) 

Payment  by  administrator  to  distributee^  who  had  assigned  his  interest — Where 
an  administrator,  pursuant  to  a  judgment  of  distribtition,  made  a  payment  to 
one  of  the  distributees  without  knowledge  of  the  fact  that  he  had  assigned  the 
interest  upon  which  the  payment  was  made,  a  subsequent  judgment  against 
the  administrator  in  favor  of  the  assignee  of  that  interest  should  have  been 
credited  by  the  amount  thus  paid,  as  it  can  not  be  tre.ited  as  an  overpayment, 
and  the  administrator  can  not,  therefore,  recover  it  from  the  distributee  to 
whom  it  was  paid. 

R.  Richardson  and  W.  H.  Holt  for  appellant. 
D.  A.  Glenn  for  appellees. 
Appeal  from  Kenton  Circuit  Court. 
Opinion  of  the  court  by  Judge  Ilazelrigg. 

This  action  was  brought  to  surcharge  the  settlements  of  the  ap- 
pellant as  administrator  of  Mrs.  Vandergrift  and  to  have  a  final  dis- 
tribution of  her  estate. 

A  reference  to  the  master  resulted  in  an  elaborate  report,  which 
was  sul)sequently  confirmed  by  the  chancellor,  and  from  which  the 
administrator  has  appealed. 

Notwithstanding  some  forty  odd  thousand  dollars  were  distrib- 
uted alter  considerable  litigation  and  annoyance,  there  is  but  a 
single  point  of  difference  among  the  parties  to  this  appeal.  The 
chancellor  adjudges  Cone  one  of  the  plaint  ills  and  a  legatee  to  be  en- 
titled to  recover  of  the  administrator  the  sum  of  $094.72,  and  it  is  the 
contention  of  the  administrator  that  this  is  too  much  by  $^2.18.  It 
appears  that  Cone  and  one  Her  were  each  entitled  to  one-fourth  of 
the  estate.  T.  J.  Vanosdell,  another  legatee,  was  entitled  to  one- 
tenth  of  the  estate,  and,  at  the  inception  of  appellant's  conduct  of 
the  administration,  assigned  his  one  tenth  interest  to  Her,  subject  to 
a  lien  in  favor  of  the  Gullet  Gin  Manufacturing  Co.  Such  were 
the  recitals  of  a  judgment  of  the  Kenton  Chancery  (Jourt.  With 
this  judgment  before  him  the  administrator  paid  to  Her  his  one- 
fourth  interest,  and  also  the  Vanosdell  one-tenth  interest,  to  the  ex- 
tent that  the  funds  of  the  estate  could  then  be  distributed.  This  was 
in  1884.    After  this  distribution  it  appears  that  Her  assigned  one-half 
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of  his  Vaiiosdell  interest  lo  Cone,  who  thereafter  received  this  inter- 
est as  well  Its  Ills  owner.  The  judpfment  complained  of  here  fails  to 
credit  the  administrator  with  tv3G2.13  paid  to  ller  in  pursunnceof  the 
old  chanc*ery  judgment.  If  Cone  was  then  the  owner  of  this  YHnosdell 
interest  c»r  one-half  of  it  there  is  no  evidence  in  the  record  that  the 
administrator  knew  it.  On  the  contrary  the  testimony  of  the  admin- 
istrator is  directly  to  the  elTect  that  he  did  not  know  it  until  after  the 
payment  to  Her.  The  judjiment  treats  the  payment  to  Her  as  an 
overpayment,  and  adjudjjcs  the  administrator  entitled  to  recover  it 
from  Her. 

It  was  not  an  overpayment,  and  the  administrator  is  not  entitled 
to  recover  it  from  him,  l)ut  is  entitled  to  a  credit  on  the  judgment 
against  him  in  lavor  of  appellee  ("one.  The  petition  for  a  modifica- 
tion of  the  erroneous  judgment  came  too  late  and  was  properly  dis- 
missed, but  the  appeal  from  the  original  judgment  was  in  time. 

Reversed,  with  directions  to  enter  judgment  accordingly. 


Anderson,  &(\  v.  Richards'  kx'ors. 

( Filed  September  24,  189G.) 

ApjHPrtinnmenf  of  rent  between  executoi'  and  (levusee -^\ here  land  devised  had 
been  rented  by  the  testator  to  another  for  a  term  which  had  not  expired  at  the 
time  of  hid  death,  although  no  part  of  the  rent  was  due  until  the  expiration  of 
the  time,  the  executor  and  not  the  devisee  was  entitled  to  the  rent  for  that  part 
of  the  term  preceding  the  death  of  the  testator,  as  it  may  be  said  to  have 
"accrued."  although  not  due,  at  the  time  of  the  testator's  death;  and  the  devi- 
see is  entitled  to  the  rent  for  that  part  of  the  term  succeeding  the  death  of  the 
testator. 

Adair  &  Morton  for  appellants. 
Allen  &  Hughes  for  appellees. 
Appeal  from  Union  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

W.  G.  Richards  died  the  11th  day  of  November,  1892,  having  first 
made  a  will,  which  \*ill  was  probated  in  December,  1892.  By  his 
will  he  devised  107}  acres  of  land  to  the  appellant,  Maggie  Ander- 
son. The  land  was  under  rent  for  the  year  1892,  ending  December 
31,  1892. 

The  devise  is  to  Maggie  Anderson,  to  have  and  to  hold  to  her,  her 
heirs  and  assigns  forever.  But  should  she  die  without  issue  of  her 
body  then  living  this  legacy  is  to  lapse,  and  said  land  is  to  vest  in 
the  sons  of  my  deceased  brother. 

Tlie  appellant  claims  the  rent  due  for  the  full  year  1892,  while  the 
executor,  W.  C.  Richards,  contends  that  the  devisee  is  entitled  only 
to  rent  from  the  death  of  the  testator.  An  agreed  statement  was  made 
and  submitted  for  judgment  in  the  court  below,which  court  adjudged 
that  the  devisee  was  only  entitled  to  rent  from  the  death  of  the  tes- 
tator, and  that  the  executor  was  entitled  to  the  residue.  To  reverse 
that  judgment  this  appeal  is  prosecuted. 

Tlie  contention  of  appellant  seems  to  be  that,  inasmuch  as  the  rent 
was  not  due  or  the  time  ended  at  the  date  of  the  death  of  the  tes- 
tator, the  whole  of  such  rent  must  be  deemed  to  have  accrued 
after  the  death  of  the  testator.    We  find  that  Mr.  Webster  defines 
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accrue:  **Fir5't,  to  increast*;  toaup^ment.  Secondly,  to  come  to  by  way 
of  increase;  to  arise  or  spring  as  a  urovvtii  or  result;  to  be  added  as 
increase,  protit  or  damage,  especially  as  the  produce  of  money  lent; 
interest  accrued  to  principal." 

It  has  been  often  decided  by  this  court  that  the  rent  which  ac- 
crut'd  after  the  death  of  the  owner  of  the  real  estate  belonged  of 
rijjhl  to  the  heir  or  devisee,  but  we  are  not  aware  of  any  decision 
which  sustains  the  contention  of  appellant.  More  than  ten  months 
of  the  rent  of  the  land  in  question  had  accrued  (whether  due  or  not) 
before  the  dejith  of  the  It^stator,  and  that  rent  so  accrued  was  prop- 
erly adjudged  to  the  appellee  and  the  residue  to  appellant. 

Judgment  attlrmed. 


State  Board  of  Health  v.  Stone,  auditor. 
{Filed September  24,  189G— i\/>^  to  he  reported.) 

Const r act io7i  of  statute-  -Cost  of  print hig  for  particular  State  department  to  be 
paid  out  of  its  apjrt'ojjriatioti — The  court  is  never  authorized,  unless  the  lan- 
guage used  be  explicit  and  unambiguous,  to  so  construe  a  statute  as  to  give 
a  public  officer  or  agent  unrestricted  power  to  appropriate  or  expend  public 
money. 

Section  2058  of  the  Kentucky  Statutes,  which  provides  that  the  necessary 
printing  of  the  State  board  of  health  shall  be  done  in  the  same  way  and  upon 
the  same  condition  as  other  public  printing  is  done,  was  not  intended  to  au- 
thorize the  cost  of  such  printing  to  be  paid  out  of  the  general  fund,  but  the 
intention  was  that  it  should  be  paid  out  of  the  annual  appropriation  of  $2,500 
made  by  section  2054  of  the  Kentucky  Statutes  to  pay  the  expenses  of  the 
board. 

Edward  W.  Hines  for  appellant. 
W.  S.  Taylor  for  appellee. 
Appeal  from  Franklin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

Although  it  is  provided  by  section  2053,  Kentucky  Statutes,  that 
the  necessary  printing  of  the  State  board  of  health  shall  l>e  done  in 
the  same  way  and  upon  the  same  conditions  as  other  public  printing 
is  done,  it  does  not  necessarily  or  properly  follow  the  cast  thereof 
was  intended  by  the  Legislature  to  be  paid  to  the  contractors  for 
State  printing  out  of  the  general  fund.  On  the  contrary  we  think 
the  plain  intention  was  it  should  be  paid  out  of  the  fund  provided 
by  section  2054,  which  is  as  follows:  '*The  sum  of  $2,500  per  annum, 
or  so  much  thereof  as  may  be  deemed  necessary  by  the  State  board 
of  health,  is  hereby  appropriated  to  pay  the  salary  of  the  secretary, 
meet  contingent  expenses  of  the  office  of  secretary,  and  the  expenses 
of  the  board,  which  shall  not  exceed  the  sum  hereby  appropriated. 
Said  expenses  shall  be  certified  and  paid  in  the  same  manner  as  the 
salary  of  the  secretary." 

Although  the  State  board  of  health  is  an  institution  invested 
with  considerable  responsibility  and  undertakes  to  perform  duties 
deemed  essential  to  the  general  health  and  physical  well  being  of 
the  citizens  of  the  State,  the  position  of  its  members  is  one  rather  of 
professional  distinction  than  pecuniary  gain,  and  hence  the  only  of- 
ficer connected  with  it  entitled  under  the  statute  to  compensation  for 
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services  rendered  is  the  secretary,  whose  salary,  thoui;h  fixed  by  the 
board,  can  not  exceed  $1,200.  The  residue  appropriated,  beinRf  $1,300, 
was  evidently  regarded  by  the  Lejjislature  sufficient  and  all  it  was 
disposed  to  appropriate  to  meet  continj^ent  expens(»s  of  the  office 
of  secretary,  as  well  as  expenses  of  the  board,  which  fairly  and 
fully  comprehend  all  legitimate  cost  of  printins:.  A  <lifferent  con- 
struction of  the  statute  would  invest  the  State  board  of  health  with 
full  discretion  as  to  the  amount  to  be  expended  for  printing,  when 
clearly  such  was  not  the  intention  of  the  Legislature,  and  give  it 
power  to  involve  the  State  far  beyond  the  sum  of  $2,500  that  manl- 
ifestly  was  intended  to  cover  the  cost  of  expenses  or  the  t>oard  for 
every  purpose. 

The  court  is  never  authorized,  unless  the  lanjjfuagc  used  be  ex- 
plicit and  unambiguous,  lo  so  construe  a  statute  as  to  give  a  public 
officer  or  ag:ent  unrestricted  power  to  appropriate  or  expend  public 
money. 

The  mandamus  upon  the  auditor  to  draw  his  warrant  in  favor  of 
the  State  board  of  health  for  the  payment  of  the  cost  of  the  printing: 
done  for  it  out  of  the  jreneral  fund  was  properly  denied  by  the 
lower  court,  and,  therefore,  the  judgment  in  this  case  is  affirmed. 


Bramblktt  &  Gibson  v.  Feltman,  &(\ 
{ Filed  May  6,  1806— iVo^  to  be  reported,) 

1.  7'oba^co  warehousemen  Breach  of  contract  The  appellants,  tobacco  buy- 
ers, having  undertaken  to  ship  to  appellees,  tobacco  warehousemen,  for  sale 
all  of  a  certain  lot  of  tobacco  purchased  by  tlH»in,  in  consideration  of  appellees 
advancing  the  money  to  pay  for  the  tobacco,  and  appellees  havinj^  refused  to 
furnish  the  full  amount  of  money  necessary  to  complete  the  payment  for  the 
tobacco,  in  consequence  of  which  appellants  were  compelled  to  ship  a  part  of 
the  tobacco  to  others  in  order  to  obtain  the  money  required  to  complete  pay- 
ment, appellees  can  not  claim  damaj^es  for  the  failure  of  appellants  to  ship  to 
them  the  tobacco  which,  by  reason  of  their  breach  of  contract,  appellants  were 
compelled  to  ship  elsewhere. 

'2.  Same  -Freight-  The  appellants,  being  tobacco  men,  must  be  supposed  to 
have  been  acquainted  with  the  rule  that  freight  charges  were  payable  out  of 
the  proceeds  of  the  tobacco  when  sold,  and,  as  between  the  consignor  and 
warehouseman,  such  charges  were  not  due  until  such  sale.  Therefore,  the 
charges  for  freight  against  the  appellants  were  not  erroneous. 

.y.  Same — The  appellants  having  entered  into  a  contract  with  appellees  that 
with  $20,000  furnished  them  by  the  latter  they  would  buy  and  ship  to  appellees 
all  the  tobacco  which  that  sum  would  buy,  and  having  performed  these  obliga- 
tions, should  not  be  held  to  account  to  appellees  for  fees,  charges  and  commis- 
sions which  the  latter  would  have  received  on  a  certain  number  of  hogsheads 
of  tobacco  which  it  is  alleged  appellants  should  have  shipped  to  them  under 
the  contract,  since  the  price  of  tobacco  advanced  materially  and  that  amount 
of  tobacco  could  not  have  been  purchased  with  the  amount  of  money  advanced* 

William  Lindsay,  John  P.  Nor  veil  and  II.  M.  Woodford  for  ap- 
pellants. 

O.  P.  Schmidt  and  C.  H.  Fisk  for  appellees. 
Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis, 
vol.  18 — 30 
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accrue:  **Firj»t,  to  iiuTease;  toaup:ment.  Secondly,  to  come  toby  way 
of  increase;  t«>  ari.se  or  sprin^a:  as  a  growth  or  result;  to  be  added  as 
increase,  profit  or  damage,  especially  as  the  produce  of  money  Jent; 
interest  accrued  to  principal." 

It  has  been  often  decided  by  this  court  that  the  rent  which  ac- 
crued after  the  death  of  the  owner  of  the  real  estate  belonged  of 
rijrht  to  the  heir  or  devisee,  but  we  are  not  aware  of  any  decision 
which  sustains  the  contention  of  appellant.  More  than  ten  months 
of  the  rent  of  the  land  in  question  had  accrued  (whether  due  or  not) 
before  the  death  of  the  testator,  and  that  rent  so  accrued  was  prop- 
erly adjudged  to  the  appellee  and  the  residue  to  appellant. 

Judgment  attirn led. 


State  Board  of  Healtii  v.  Stone,  auditor. 
(Filed September  24,  1890— ^Vo/  to  he  reported,) 

Construction  of  statute-  Cost  of  printing  far  particular  State  department  to  be 
paid  out  of  itji  appropriation— The  court  is  never  authorized,  unless  the  lan- 
guage used  be  explicit  and  unambiguous,  to  so  construe  a  statute  as  to  give 
a  public  officer  or  agent  unrestricted  power  to  appropriate  or  expend  public 
money. 

Section  2053  of  the  Kentucky  Statutes,  which  provides  that  the  necessary- 
printing  of  the  State  board  of  health  shall  be  done  in  the  same  way  and  upon 
the  same  condition  as  other  public  printing  is  done,  was  not  intended  to  au- 
thorize the  cost  of  such  printing  to  be  paid  out  of  the  general  fund,  but  the 
intention  was  that  it  should  be  paid  out  of  the  annual  appropriation  of  $2,500 
made  by  section  2054  of  the  Kentucky  Statutes  to  pay  the  expenses  of  the 
board. 

Edward  W.  Htna-i  for  appellant. 
W.  S.  Taylor  for  appellee. 
Appeal  from  Franklin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

Althougli  it  is  provided  by  section  2053,  Kentucky  St^itutes,  that 
the  necessary  printing  of  the  State  board  of  health  shall  Ihj  done  in 
the  same  way  and  upon  the  same  conditions  as  other  public  printing 
is  done,  it  does  not  necessarily  or  properly  follow  the  cast  thereof 
was  intended  by  the  Legislature  to  be  paid  to  the  contractors  for 
State  printing  out  of  the  general  fund.  On  the  contrary  we  think 
the  plain  intention  was  it  should  be  paid  out  of  the  fund  provided 
by  section  2054,  which  is  as  follows:  **The  sum  of  $2,5(K)  per  annum, 
or  so  much  thereof  as  may  be  deemed  necessary  by  tlie  State  board 
of  health,  is  hereby  appropriated  to  pay  the  salary  of  the  secretary, 
meet  contingent  expenses  of  the  office  of  secretary,  and  the  expenses 
of  the  board,  which  shall  not  exceed  the  sum  hereby  appropriated. 
Said  expenses  shall  be  certified  and  paid  in  the  same  manner  as  the 
salary  <»f  the  secretary. *' 

Although  the  State  board  of  health  is  an  institution  invested 
with  considerable  responsibility  and  undertakes  to  jmrform  duties 
deemed  essential  to  the  general  health  and  physical  well  being  of 
the  citizens  of  the  State,  the  position  of  its  members  is  one  rather  of 
professional  distinction  than  pecuniary  gain,  and  hence  the  only  of- 
ficer connected  with  it  entitled  under  the  statute  to  compensation  for 
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services  rendered  is  the  secretary,  whose  salary,  though  fixed  by  the 
board,  can  not  exceed  $1 ,200.  The  residue  appropriated,  beingr  $1,300, 
was  evidently  reg^arded  by  the  Lej^islature  sutticient  and  all  it  was 
disposed  to  appropriate  to  meet  continjifent  expenses  of  the  office 
of  secretary,  as  well  as  expenses  of  the  board,  which  fairly  and 
fully  comprehend  all  legitimate  cost  of  printing:.  A  different  con- 
struction of  the  statute  would  invest  the  State  board  of  health  with 
full  discretion  as  to  the  amount  to  be  expended  for  printinjr,  when 
clearly  such  was  not  the  intention  of  the  Legislature,  and  give  it 
power  to  involve  the  Htate  far  beyond  the  sum  of  $2,500  that  mani- 
ifestly  was  intended  to  cover  the  cost  of  expenses  or  the  l)oard  for 
every  purpose. 

The  court  is  never  authorized,  unless  the  lano^uage  used  be  ex- 
plicit and  unambiguous,  to  so  construe  a  statute  as  to  give  a  public 
officer  or  a^^ent  unrestricted  power  to  appropriate  or  expend  public 
money. 

The  mandamus  upon  the  auditor  to  draw  his  warrant  in  favor  of 
the  State  board  of  health  for  the  payment  of  the  cost  of  the  !>rinting 
done  for  it  out  of  the  jjeneral  fund  wa«  properly  denied  t»y  the 
lower  court,  and,  therefore,  the  judgment  in  this  case  is  attirmed. 


Bramblett  &  Gibson  v.  Feltmax,  &(\ 
{Filed  May  6,  1896— iVo<  to  be  reported,) 

1.  Tobacco  urn rehoune men  Breach  of  contract  The  appellants, tobacco  buy- 
er.s,  having  undertaken  to  ship  to  appellees,  tobacco  warehousemen,  for  sale 
all  of  a  certain  lot  of  tobacco  purchased  by  them,  in  consideration  of  appellees 
advancing  the  money  to  pay  for  the  tobacco,  and  appellees  having  refused  to 
furnish  the  full  amount  of  money  necessary  to  complete  the  payment  for  the 
tobacco,  in  consequence  of  which  appellants  were  compelled  to  ship  a  part  of 
the  tobacco  to  others  in  order  to  obtain  the  money  required  to  complete  pay- 
ment, appellees  can  not  claim  damages  for  the  failure  of  appellants  to  ship  to 
them  the  tobacco  which,  by  reason  of  their  breach  of  contract,  appellants  were 
compelled  to  ship  elsewhere. 

2.  Same  -Freight  -The  appellants,  being  tobacco  men,  must  be  supposed  to 
have  been  acquainted  with  the  rule  that  freight  charges  were  payable  out  of 
the  proceeds  of  the  tobacco  when  sold,  and,  as  between  the  consignor  and 
warehouseman,  such  charges  were  not  due  until  such  sale.  Therefore,  the 
charges  for  freight  against  the  appellants  were  not  erroneous. 

3.  Same-  -The  appellants  having  entered  into  a  contract  with  appellees  that 
with  $20,(X)0  furnished  them  by  the  latter  they  would  buy  and  ship  to  appellees 
all  the  tobacco  which  that  sum  would  buy,  and  having  performed  these  obliga- 
tions, should  not  be  held  to  account  to  appellees  for  fees,  charges  and  commis- 
sions which  the  latter  would  have  received  on  a  certain  number  of  hogsheads 
of  tobacco  which  it  is  alleged  appellants  should  have  shipped  to  them  under 
the  contract,  since  the  price  of  tobacco  advanced  materially  and  that  amount 
of  tobacco  could  not  have  been  purchased  with  the  amount  of  money  advanced* 

William  Lindsay,  John  P.  Norvell  and  II.  M.  Woodford  for  ap- 
pellants. 

O.  P.  Schmidt  and  C.  H.  Fisk  for  appellees. 
Appeal  froni  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis, 
vol.  18 — 30 
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Under  an  agrt^ement  made  in  January,  1887,  between  Waller 
Sharp  and  H.  Feltnian  &  Co.,  tobacco  warehousemen  and  owners 
of  Moris  Warehouse,  in  Cincinnati,  Ohio,  the  t\»r»ner  undertook  to 
purchase  in  Buth  and  adjacent  counties  of  Kentucky  1,C(M),000 
pounds,  more  or  l<»ss,  of  leaf  tobacco,  to  be  shipped  to  and  sold  by 
the  latter  as  commission  merchant^,  who,  in  consideration  of  the 
benefils  and  pn»fils  to  i>e  derived  from  such  sales,  were  to  advance 
to  him  money,  l)earint;  interest  at  the  rate  of  (>  per  cent.,  to  enable 
him  to  purchase  and  pjiv  for  the  tobacco. 

By  July  12,  1H87,  Sharp  had  purchased  about  iMlO,«U!0  pounds  of 
tobac<'o»  of  whii'li  he  had  prized  and  shipped  to  H.  Feltiiuin  &  Co. 
about  1()8  hojfsheads,  nnd  had  received  Irom  tliem  as  advance  at»out 
$47,188.27;  Imt  on  that  day  a  contract  was  closed  betwenn  him  and 
Brambletc  &  Gibson,  though  it  appt'ars  dnted  July  7, 1887,  by  which, 
at  12J  cents  per  pound,  he  sold  to  them  **his  mtire  pun-hase  of  to- 
bacco now  on  hand,  in  and  around  Sharpsbur^,  Ky.,  said  to  be  one 
million  pounds,  more  or  k»ss;  also  what  is  on  the  market  in  Cincin- 
nati.'' 

It  was  agreed  and  understood  by  the  parties  the  purchase  was 
to  be  shipiH'd  for  sale  to  the  Moris  NVarehouse,  Cincinnati.  Bramb- 
lett  &  (Jibson  further  agreed  to  assume  the  indet)te(lness  of  Sharp  to 
H.  Feltnian  cV:  ("o.,  and  the  tobacco  should  continue  to  belonjr  to 
Sharp  until  put  in  ho<;sheads,  and  when  weighed  and  paid  for  to  be- 
come the  property  of  Bramblett  &  (iibson. 

There  w»s  also  made  the  following  contract:  '*This  article  of  agree- 
ment, entered  into  this  12th  day  of  July,  1887,  between  Bramblett  & 
Gibson,  of  the  State  of  Kentucky  and  county  of  Nicholas,  pjirty  of 
the  tirst  jjart,  and  II.  Feltnian  A  Co.,  of  the  city  of  Cincinnati,  State 
of  Ohio,  of  second,  Bramblett  «fe  Gibson  have  purchased  Irom  Waller 
Sharp  his  entire  purchase  of  tobacco,  consisting  of  one  njilliou 
pounds,  more  or  le.-s,  located  in  or  near  Sharpsburg,  Bath  county, 
Kentucky.  H.  Feltnian  &  Co.  have  advanced  Waller  Sharp  on  this 
tobacco  the  sum  of  $47,188.27,  including  interest  to  July  7,  1887, 
which  amount  Bramblett  &  Gihson  agree  to  pay  H.  Feltnian  &  Co., 
by  sales  of  said  tobacco  at  their  warehouse  in  Cincinnati,  between 
date  of  contract  and  January  1,  1888,  H.  Feltm:in  &  Co.  charging  for 
selling  said  toliacco  the  regular  warehouse  fees,  commissions,  etc., 
eustonnirv  with  the  Cincinnati  warehouses,  and  interest  at  the  rate 
of  (5  percent,  peraimum.  Ii  is  further  agreed  should  Bramblett  & 
Gibson  dispose  of  said  million  pouiuls  of  tobacco,  or  part  thereof,  in 
any  other  way  than  through  the  breaks  of  the  warehouse  of  H. 
Feltman  &  C/O.,  then  the  said  Bramblett  &Gil)son  agree  to  pay  regu- 
lar fees,  which  would  be  four  dollars  per  hogshead,  one  per  cent, 
commission,  called  outweights.  H.  Feltman  &  Co.  also  agree  to 
furnish  the  money  for  the  remaining  purchase  of  Waller  Sharp's  to- 
bacco, which  has  not  been  delivered,  at  the  rate  of  six  per  cent,  per 
annum." 

It  appears  that  there  had  been  a  previous  agreement  between 
'Bramblett  &  Gibson  and  H.  Feltman  il-  Co.,  by  which  the  former 
agreed  to  ship  to  the  latter  for  sale,  on  the  usual  terms,  tobacco, 
other  than  that  purchased  from  Sharp,  which  they  might  purcha.se 
directly  from  planters,  with  the  sum  of  $20,001)  advanced  and  loaned 
to  theuj  for  that  purpose  by  H.  Feltman  tfc  Uo. 

This  action  was  brought  December  24, 18S8,  by  Bramblett  &  Gibson 
to  recover  from  H.  Feltman  <fe  Co.  an  alleged  balance  due,  after  de- 
ducting from  the  a»;gre>!ate  sales  of  their  tobacco  nnide  by  the  latter 
the  whole  amount  of  money  advanced,  and  chargrs  and  expenses; 
but  the  lower  court  having  sustained   the  counterclaim  and  set-off 
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pleaded,  and  rendered  judgment  over  against  them,  they  prosecute 
this  appeal. 

AceordinK  to  recital  in  the  judgment  the  entire  quantity  of  the 
Sharp  tobacco  when  prized  amounted  to  706  hogshead--^,  of  which 
only  414  hogsheads  were  vshipped  to  H.  Feltinan  &  Co.,  the  residue, 
2d2  hogsheads,  having  heen  shipped  by  Bramblett  &  Gibson  to  and 
sold  for  them  by  other  warehousemen;  and  the  lower  court,  constru- 
ing the  contract  as  requiring  Bramblett  &  Gibson  to  ship  to  H.  Felt- 
man  &  Co.  the  entire  lot,  adjudged  aigainst  them  on  account  of  conse- 
quent loss  to  H.  Feltman  &  Co.  of  commission  fees  and  charges  on 
292  hoifshertds  the  sum  of  $2,4m).(>(). 

It  apiw^ars  that  after  tlie  purchase  of  the  Sharp  tol^iccoH.  Feltman 
^feCo.advainred  and  loaned  to  Bramb!ett  <&Gibs(»n  $7,500,  but,  though 
requested,  relused  to  a<ivance  or  lunii  any  more;  and,  in  conse- 
quence of  such  refusal,  Brauiblelt  c^  Gil>son,as  they  alleyre  and  show, 
were  C(»i:ipelled  to  born^w  from  toi)acco  \varehousen»en  in  L  )uisville 
a  sum  sumcient  to  complete  payment  of  what  they  had  a^rreed  to 
pay  Sharp,  but,  in  order  to  .^ecure  the  requisite  >«um,  they  had  to 
ship  the  292  hogsheads  to  the  firm  advancing  the  money;  therefore, 
whether  Bramblett  &  Gii)son  committed  surh  a  hrench  of  tlie  con- 
tract as  entitled  H.  Feltman  &  Co.  to  rr-cover  dam  iges  of  course  de- 
pepends  upon  the  proper  construction  of  it. 

It  seems  to  us  tlie  only  fair  orevpu  allowable  meaning  that  can  be 
given  to  it  is  that,  as  Bramblett  &  Gibson  agreed  to  not  <)nly  assume 
the  payment  of  $47,183.27  previously  advanced  to  Sharp,  but  also  to 
give  to  H.  Feltman  A  Co.  the  profit  and  advantange  of  selling  the 
entire  purchase,  amounting  to  about  538  hoirsheads,  exclusive  of  the 
168  hogsheads  already  in  their  warehouse,  they  had  a  right  to  expect 
and  H.  Feltman  &  Co.  plainly  l)ound  themselves  to  advance  and 
loan  such  sums  as  might  be  required  to  enable  them  to  pay  cash  to 
Sharp,  without  doinj?  which  they  could  not  obtain  possession  of  the 
tobacco. 

As  then  H.  Feltman  &  Co.  disregarded  and  violated  the  contract, 
they  have  no  right  to  recover  on  account  of  the  failure  of  Bramblett 
•&  Gibson  to  ship  to  them  that  part  of  the  tobacco  which,  by  reason 
of  such  breach,  they  were  compelled  to  bind  themselves  to  ship  else- 
where; for  it  is  not  contended  they  did  not  ship  to  H.  Feltman  <feCo. 
enough  tobacco  to  reimburse  them  for  all  the  money  they  had  ad- 
vanced, in  addition  to  giving  them  profit  and  advantage  of  selling 
414  hogsheads. 

But  it  seems  to  us  the  court  did  not  err  in  adjudging  defendants' 
entitled,  as  set-off,  to  $1,603.33,  fees,  charges  and  commissions  they 
would  have  received  on  the  sale  of  the  193  hogsheads  of  the  tobacco 
which  Bramblett  &  Gibsoti  purchased  with  the$20,0(K)  advanced  by 
H.  Feltman  &  Co.,  and  that  they  were,  under  the  contract,  bound  to 
ship  and  consign  to  them  for  sale,  though  we  think  the  court  erred 
in  including  as  part  of  the  damages  anything  paid  or  alleged  to  have 
been  paid  as  insurance  on  the  193  hogsheads. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for  pro- 
<*eedin)j[S  consistent  with  this  opinion. 

Judge  Hazelrigg  delivered  the  following  response  to  moticm  for 
modification  of  opinion  October  29,  1896: 

The  appellants  were  tobacco  men,  and  must  be  supposed  to  have 
been  acquainted  with  the  rule  that  freight  charges  were  payable  out 
of  the  proceeds  of  the  tobacco  when  sold,  and  as  between  the  con- 
signor and  the  warehouseman  such  charges  were  not  due  until  such 
sale. 
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\V>  perceive  no  error,  therelor",  in  the  charfse  ol"  $5ooi9r  apraihst 
appellants  for  freigiit  on  the.Sharp  tohaeco.  In  the  original  o[>inion^ 
without  making  a  calculation,  we  assumed  from  the  nnding  below 
that  the  appellants  failed  to  ship  193  hogsheads  of  tobacco  to  appellees 
which  they  ought  to  have  shipped  under  the  contract  of  February, 
1887.  This  was  an  ermr.  The  contract  was  that  with  the  f?.0,OU<> 
furnished  the  appellants  would  buy  and  ship  all  the  tobacco  that  sunk 
would  buy.  The  proof  di'^closes  that  this  money  was  furnished  in 
installments,  and  some  of  it  when  the  price  of  tobacco  had  advancec^ 
materially.  Instead  of  buying  400,000  pounds^  as  alleged,  tiiissum^ 
could  only  have  bought  252,000  pnunds,  and  the  appellants  are  shown 
by  the  proof  to  have  shipped  this  much  and  mnre  under  the  Febru- 
ary contract.  It  thus  clearly  appears  that  not  only  have  the  appel- 
lants performed  their  obligations  under  the  July  contract,  as  held  in 
the  original  opinion,  but  have  also  carried  out  the  February  contract 
by  shipping  to  the  appellees  all  the  tobarco  which  the  $20,000  ad- 
vanced to  them  would  buy  at  the  prices  prevailing  at  the  various- 
dates  when  the  advancements  were  made.  The  item  of  $1,003.83  is-- 
therefore,  wrongfully  charged  to  the  appellants.  It  may  be  admit- 
ted that  the  pleadings  on  tins  branch  of  the  case  are  not  as  definite- 
as  might  technically  be  demanded.  Thus  the  af)pellees  say  that  they 
furnished  at  certain  named  times  moneys  aggregating  the  sum  of 
$20,000,  with  which  the  appellants  were  to  and  did  purchase  4(»0,000» 
pounds.  Manifestly  the  appellants  could  not  have  purchnsed  that 
number  of  pounds  or  have  *«greed  to  do  so  unless  the  price  per  pound, 
should  remain  at  tive  cents,  and  certainly  no  agreement  as  to  price- 
was  intended  to  be  made. 

The  appellants  set  up  that  with  this  money  they  were  to  buy  as 
much  tobacco  as  would  be  *\sufticieiit  to  repay  the  amount  ad- 
vanced," and   they  deny  they   boujiht  400,000  or  any   number  of 

pounds  in  exc(»ss  of  pounds.  As  the  number  of  pounds  which 

$20,(MM)  would  buy  depended  wholly  upon  the  price  at  which  it  could 
be  bou}j;ht,  and  involved  merely  a  calculation,  no  motion  was  made 
to  have  this  blank  tilled,  an<l  each  party,  as  well  as  the  court  belovv^ 
treated  the  issues  as  fully  made  up  by  the  pleadings  as  they  stoc^d. 

We  are  of  opinion  further  that  the  item  of  $752  for  insurance  is- 
excessive.  The  full  risk  for  the  year  at  the  rate  fixed  by  the  secretary 
of  the  board  of  tobacco  trade  would  be  about  $612,  and  for  the  time 
for  which  appellants  were  chargeable  could  not  exceed  some  $459. 
The  items  of  $39.12  and  $202.54  tor  interest  which  was  originally  al- 
lowed the  appellants  by  the  appellees  in  their  account  should  remain 
as  such  credit.  .Vppellees  charged  interest,  and  it  is  proper  that 
they  account  for  interest  on  moneys  received  by  them. 

To  the  extent  indicated  herein  the  former  opinion  is  modified  anc^. 
the  i)etition  is  overruled. 


liUMPKlNS,  &C.   V.   HaRTON,   TRUSTEE,   i&C. 

(Filed  ^September  18,  1896— Ao<  to  be  reported.) 

J.  CUmtract  for  benefit  of  slaves — Consideration  Where  the  pDrchaser  of  a 
slave  executed  a  writing,  reciting  his  purchase  and  undertaking  to  give  to  the 
slave  and  his  wife  fifty  acres  off  a  tract  of  land  described,  which  was  to  be  held 
in  trust  for  them  during  their  lives,  and  at  their  death  to  descend  to  their  chil- 
dren, this  writing  is  1  o  be  considered  in  connection  with  a  writing  signed  by 
the  vendor  evidencing  the  sale  of  the  slave,  and  the  two  construed  as  one  con- 
tract; therefore,  the  undertaking  to  give  the  land  was  supported  by  a  sufficient 
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^wnsideration,  and  the  fact  that  the  persons  for  whose  benefit  it  was  made  were 
then  slaves  does  not  render  it  inyalid.  And  the  heirs  and  devisees  of  the  pur 
chaser  of  the  slave  having  converted  to  their  own  use  the  land  described  in  the 
•contract,  the  children  of  the  slave,  their  parents  being  dead,  are  entitled  to 
judgment  against  the  trustee  of  the  estate  for  the  value  of  the  land,  and  if 
there  are  not  sufficient  assets  in  his  hands  to  satisfy  that  judgment,  then  they 
may  have  judgment  against  such  of  the  heirs  or  devisees  as  have  received  a 
sum  or  sums  equal  to  that  amount. 

2.  Limitation — As  the  right  of  the  plaintiflfs  to  sue  did  not  accrue  until  1881, 
the  date  of  the  death  of  their  father,  and  this  suit  was  brought  in  1892,  it  was 
not  barred  by  limitation,  although  the  contract  was  made  in  1839,  the  property 
being  lield  in  trust  for  plaintififs  until  the  de.ath  of  their  parents. 

Hawkins  &  Hawkins  and  Jno.  W.  Menzies  for  appellants. 

'Geo.  Washington  for  appellees. 

Appeal  from  (*ampbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

This  suit  was  brought  by  plaintiffs  (appellants  here)  upon  the  fol- 
1owinj<  writing,  executed  by  General  James  Taylor,  and  duly 
recorded: 

"I,  James  Taylor,  of  Campbi'll  county,  Kentucky,  having  pur- 
x^hased  of  W.  H.  Lucy,  of  same  county  and  Slate,  his  colored  man, 
Burrill,  a  slave,  for  the  term  of  five  years  from  the  10th  day  of  the 
present  month,  I  do  hereby  engage  to  give  to  my  servant  woman, 
i^usan,  and  her  husband,  the  said  servant  man  Burrill,  50  acres  of  my 
tract  of  land,  called  the  Clark  tract,  on  the  waters  of  Pond  creek,  en- 
tereil,  surveyed  and  patented  in  the  name  of  John  Clark,  containing 
^bout  1,<I00  a^Tt^s,  the  same  tract  and  some  of  my  adjoining  lands  I  in- 
tend to  lay  oflf'  into  lots  of  about  50  acres,  agreeably  to  quality  and  sit- 
uati(»n,  and  divide  it  among  my  slaves,  in  lots  of  equal  value  as  near 
AS  may  be,  in  course  of  the  present  year.  The  said  50  acres  shall  be 
for  the  use  of  the  said  Susan,  my  servant,  and  the  said  Burrill,  now 
purchased,  for  and  during  their  natural  lives,  provided  the  said  Bur- 
rill live  with  the  said  Susan  as  her  husband  during  her,  said  Susan's, 
life,  and  they  or  either  of  them  conduct  themselves  well  as  good 
iind  faithful  servants,  and  at  the  death  of  the  said  Susan  and  Burrill 
the  said  land  is  to  descend  forever  to  the  children  of  the  said  Susan 
4ind  the  children  of  the  said  Burrill  and  Su-^an.  This  land  is  to  be 
held  in  trust  for  the  purp<ise  aforesaid  by  myself  during  my  life, 
and  at  my  death  the  said  lot  is  hereby  vested  in  my  son,  James  Tay- 
lor, jr.,  who  is  hereby  vested  with  full  power  to  fultlll  this  my  obli- 
gation. It  is  understood  and  expressly  declared  that  1  guarantee 
the  said  lot  of  land  against  myself,  my  heirs  and  all  persons  claim- 
ing the  said  land  or  any  part  of  it  under  me. 

*'As  witness  my  hand  this  9th  day  of  May,  1839. 

**James  Taylor.  [Seal.]" 

* 'Signed,  sealed,  etc.,  in  presence  of 
"James  Taylor,  jr." 

It  appears  that  the  appellants  are  the  heirs  of  Burrill  Lumpkins 
iiDd  his  wife  Susan. 

The  principal  defense  relied  on  is  that  the  said  Burrill  and  Susan 
were  slaves  at  the  time,  hence  that  the  contract  was  without  consid- 
■eration  and  void.  The  statute  of  limitations  is  also  pleaded.  The 
•defendants  filed  the  following  with  their  answer: 
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**Kno\v  all  men  by  these  presents:  That  I,  William  H.  Laey,  of 
Campbell  county,  State  of  Kentucky,  have  bargained  ami  sold  unto 
James  Taylor,  of  the  same  county  and  State,  my  colored  mHn,  Bur- 
rill,  a  slave,  for  the  term  of  five  years  from  the  10th  day  of  the  pre«- 
ent  month,  and  at  the  end  of  the  said  period  of  five  years  the  said 
man  Burrill  is  to  be  liberated  and  set  from  servitude.  This  is  on 
the  condition  that  the  said  Burrill  conduct  himself  in  an  industrious 
manner  durinjiC  said  period  to  the  end  of  the  aforesaid  period  of  five 
years  from  the  date  aforesaid,  to  wit:  The  lOth  day  of  the  present 
month;  and  I,  the  said  W.  H.  Lacy,  do  warrant  the  said  servant 
man,  Burrill,  to  the  said  James  Taylor,  his  heirs  or  assigns,  for  the 
full  term  of  the  said  five  3»ears  from  the  date  aforesaid. 

"As  witness  my  hand  and  seal  the  9th  dav  of  May,  1839. 

*'W.  H.  Lacy.  [Seal.]" 

**Slgned,  sealed  and  delivered  in  the  presence  of 

"JaS.   TAYL.OR,  JR." 

These  writings,  in  effect,  constitute  one  contract  and  the  consider- 
ation moved  from  Lacy  to  Taylor,  and  it  seems  to  us  that  Lacy 
could  have  enforced  the  contract;  and,  inasmuch  as  appellants  were 
free  at  and  kwfore  the  time  that  they  were  entitled  to  receive  and 
posseas  the  land  named  in  the  contract,  we  can  see  no  reason  why 
they  may  not  maintain  this  action. 

The  statute  of  limitations  is  no  bar  to  this  action.    The  right  of 
appellants  to  sue  did  not  accrue  until  1881,  the  date  of  the  death  of 
their  father,  and  this  suit  was  brought  in  1892.  and  it  will  be  seen 
that  the  property  was  to  be  held  in  trust  for  these  api)el  I  ants  until 
the  death  of  their  parents. 

It  seems  pretty  clear  that  so  much  of  the  Clark  land  as  General 
Taylor  was  entitled  to  was  converted  to  the  use  of  his  heirs  or  devi- 
sees. The  proof  is  not  satisfactory  as  to  the  value  of  the  land.  The 
long  delay  upon  the  part  of  appellants  to  assert  their  riufhts  makes 
it  difficult  to  ascertain  the  real  value  of  the  land  or  its  rental  value. 
Upon  a  full  consideration  of  the  fads  an<I  circumstnnces  we  are  ot 
opinion  that  appellants  should  recover  $I,8U0,  wiih  le>::al  interest 
from  April  1,  1892. 

The  judgment  of  the  court  below  is  reversed  and  cause  remanded^ 
with  directions  to  render  a  judyrment  in  favor  ol  appellants  against 
W.  H.  Harton,  as  trustee  ol  Col.  Jjis.  Taylor,  and,  if  there  are  not 
sufficient  assets  in  his  hands  to  pay  Siime,  judgment  may  be  rendered 
against  such  of  the  heirs  or  devisees  of  Col.  Jas.  TaylUr,  if  any,  an 
have  received  as  such  a  sutn  or  sums  equal  to  the  rhum  of  appel- 
lants, and  for  proceedings  consistent  with  this  opiiiicm. 


Kellkv  v.  Yandell. 

[Filed  September  22,  \m^—Not  to  he  reported,) 

1.  Prefereniial  conveyance — Sufficiency  of  petiiion  In  an  action  seeking  to 
have  a  mort^nj^e  declared  preferential  and  adjudged  to  operate  as  an  aKsign^ 
ment  of  all  the  mortgagor's  property  for  the  benefit  of  creditors,  all  the  neces- 
sary averments  should  be  definitely  and  distinctly  made  in  the  petition  and  a 
denial  of  knowledge  or  information  as  to  whether  the  mortgagee  loaned  the 
mortgagor  the  money,  which  the  mortgage  purported  to  secure,  simultaneously 
with  the  mortgage  or  at  any  time  is  not  sufficient. 

2,  Same-  Time  of  recording  mort{/age  -The  fact  that  the  mortgage  was  not 
recorded  for  some  considerable  time  after  its  execution  can  not  affect  the  de- 
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cisioD  of  this  case,  for  the  proviso  of  the  statute  as  to  recording  the  mortgage 
within  thirty  days  from  its  execution  (section  1910,  Kentucky  Statutes)  applies 
only  in  cases  where  there  has  been  an  antecedent  preferential  conveyance. 

W.  C.  McChord  for  appellant. 
Clements  &  Thurman  fur  appellee. 
Appeal  from  Washington  Circuit  Court. 
Opinion  of  the  court  by  Judge  DuRelle. 

This  case  comes  up  on  demurrer  to  appellant's  petition,  seeking  to 
have  a  mortgage  by  Grundy  and  wife  to  appellee  declared  preferen- 
tial and  adjudged  to  operate  as  an  assignment  of  all  Grundy's  prop- 
erty for  the  benefit  of  his  creditors. 

The  only  (iue.stion  necessary  to  the  decision  of  this  case  is  whether 
the  petition  is  sufficient.  Appellant  was  a  judgment  creditor  of 
Grundy,  and  had  an  execution  levy  upon  the  lots  of  land  covered  by 
the  mortgage  which  is  sought  to  be  declared  preferential. 

The  petition  contains  no  direct  averment  or  charge  that  the  mort- 
gage was  executed  to  secure  a  pre-existing  debt,  or  that  it  was  fraud- 
ulent. The  averment  upon  that  subject  is  as  follows;  **Plaintiff  says 
by  the  terms  of  said  mortgage  it  purports  to  be  executed  to  defend- 
ant Yandell  to him  the  sum  of  fifteen  hundred  dollars,  which 

said  Yandell,  simultaneous  with  the  execution  (»f  said  mortgage, 
loane^i  the  said  defendants,  Thomas  S.  and  Maggie  B.  Grundy;  as 
to  whether  or  not  defendant  Yandell  at  that  time,  or  at  any  other 
time,  loaned  said  defendants,  or  either  of  them,  the  sum  of  fifteen 
hundred  dollars,  or  any  other  sum,  plaintitf  has  no  knowledtre  or 
information  sufficient  to  form  a  belief.  Plainliff  denies  that  defend- 
ant did  loan  said  money  on  that  or  any  other  time." 

This  would  be  a  sufficient  denial  of  an  averment  by  the  other 
party  (Civil  Code,  section  IbS),  but  it  is  not,  in  our  judgment,  a  suffi- 
cient charge  that  the  loan  to  Grundy  was  not  made  simultaneously 
with  the  execution  of  the  mortgage. 

In  order  to  bring  the  case  within  the  statute  as  to  preferential  con- 
veyances, all  the  necessary  averments  should  be  definitely  and  dis- 
tinctly niade,  and  this  is  not  done  by  a  denial  of  knowledge  or 
information  sufficient  to  form  a  belief  in  a  petition  seeking  affirma- 
tive relief. 

The  fact  that  the  mortgage  in  <|uesti()n  was  not  recorded  for  some 
considerable  time  after  its  execution  can  not  affect  the  decision  of 
this  case,  lor  this  court  distinctly  held,  in  Meier  v.  Flinsbach,l)5  Ky., 
14H,  that  the  proviso  of  the  statute,  as  to  recording  the  mortgage 
within  thirty  days  from  its  execution  (Kentucky  Statutes,  section 
1910),  applies  only  in  cases  where  there  has  been  an  antecedent  pref- 
erential conveyance. 

Judgment  affirmed. 


Griffith  v.  Rig«,  *c. 

(Fifed  September  22,  1  Sm—JVof  to  be  reported. ) 

7.  Reserratioyi  in  deed  of  pansway  over  land — Grantee  bound  by  reservation — 
A  res»ervation  by  the  grantor  in  a  deed  of  conveyance  of  a  pass  way  over  the 
land  conveyed  in  favor  of  a  third  person,  who  wa«  not  a  party  to  the  deed,  is 
binding  upon  the  grantor  and  also  upon  a  subsequent  purchaser  under  the  res- 
ervation.    The  reservation  being  during  the  life  of  the  third  party  or  until  she 
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sells,  the  right  of  passway  shall  continue  for  that  time  only,  bat  should  embrace 
the  members  of  her  family  residing  with  her,  including  her  husband. 

2,  The  testimony  in  this  case  does  not  sustain  the  claim  of  the  appellee  to  a 
right  of  passway  by  prescription,  and  her  only  right  was  acquired  by  the  res- 
ervation in  the  deed  of  conveyance  to  appellant. 

J.  J.  Osborne  for  appellant. 
Hanson  Kennedy  for  appellees. 
Appeal  from  Robertson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

The  appellee,  Dorcas  Rigg:,  and  her  husband,  Dennis  Rigjr,  insti- 
tuted this  action  against  the  appellant,  Mary  J.  Griffith,  seeking  to 
enjoin  her  from  closing  a  passway  over  her  land  claimed  by  appel- 
lees. The  material  averments  of  the  petition  are  that,  in  1892, 
Nancy  L.  Meadows  sold  and  conveyed  to  the  defendant,  Mary  J. 
Griffith,  a  certain  tract  of  land,  describing  it,  and  by  the  terms  of 
said  conveyance  a  passway  was  reserved  to  and  granted  to  plaintiff, 
Dorcas  Rigg,  during  her  life  or  until  she  sells.  The  exact  hinguage 
of  the  deed  is:  **Be  it  known  that  Dorcas  Rigg  is  to  have  the  privi- 
lege of  a  pa,«sway  from  Rigg's  orchard  round  to  a  gate  during  her  life 
or  she  sells;'*  and  the  said  second  party  is  to  have  the  same  privilege 
of  a  passway  on  said  Dorcas  Rigg's  farm. 

It  is  also  alleged  in  the  petition  that  one  Walter  Sew^all  once  owned 
the  two  tracts  of  land  aiid  forty  years  ago  sold  off  the  50  acres  now 
owned  by  appellant,  and  reserved  lor  his  benefit  and  for  the  benefit 
of  the  residue  of  the  said  100  acres  the  same  passway;  and  the  same 
reservation  has  been  made  in  each  successive  conveyance  down  to 
appellant;  and  plaintif!>4  also  plead  and  rely  on  possession  and  use 
for  more  than  thirty  years. 

The  appellant  in  her  answer  avers  that,  in  1878,  Dorcas  Rigg  and 
D.  C.  Rigg,  plaintiffs  in  this  cause,  were  owners  of  the  land  that 
defendant  now  owns,  said  Riggs  then  owning  the  fee  simple  title, 
and  that  they  conveyed  to  Wm.  J.  Woodward  and  others  all  their 
right,  title  and  claim  to  said  land  by  general  warranty. 

Appellant  also  denied  the  allegations  as  to  the  reservation  in  the 
deed  from  Sewall  and  in  the  succeeding  conveyances,  and  denied 
the  adverse  holding  or  use  by  appellees,  and  alleged  that  all  the 
right  to  the  use  of  the  passway  by  appellee  was  permissive  and  at 
all  times  subject  to  revocation. 

Appellant  also  averred  that  if  plaintiff  had  any  right  to  a  pass- 
way  at  all  it  was  personal  to  herself  alone. 

The  court,  upon  final  hearing,  adjudged  in  favor  of  appellee  Dor- 
cas Rigg,  and  perpetually  enjoined  appellant  from  closing  the  pass- 
way  in  contest  or  from  preventing  the  plaintiff  and   her  family, 
including  her  husband,  from  using  the  passway.    To  reverse  that 
Judgment  this  appeal  is  prosef»uted. 

Appellant's  contention  is  that  plaintiff  did  not  acquire  a  right  by 
a  reservation  in  a  deed  to  which  she  was  not  a  party.  It  may  be 
that  very  respectable  authorities  sustain  that  contention,  but,  under 
the  facts  of  this  case,  we  do  not  think  that  the  authority  relied  on 
by  appellant  should  be  given  the  decision  in  this  case. 

It  seems  that  one  Walter  Sewall  once  owned  the  Rieg  land  and 
the  Griffith  land,  and  that  he  sold  the  50  acre  Griffith  tract  to  Wells, 
reserving  a  passway  through  it  to  a  certain  road  t(»  get  his  timber. 
He  sold  the  residue  to  Dennis  Rigg,  husband  of  Dorcas,  and  also 
<*onveyed  to  him  the  right  of  a  passway  out  to  the  Kcntonlown 
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road,  through  the  land  of  Mrs.  Woodward,  reserved  by  the  said 
Sewall. 
I  It  dde^  not  appear  how  or  when  Mrs.  Woodward  became  the 

owner  of  the  Griffith  land,  but  it  does  appear  that  Dorcas  Ri^R  and 
her  husband  conveyed  the  land  to  her  son,  J.  T.  Woodward,  and 
L  others.    It  seems  that  she  had  an  interest  in  the  land,  and  she  and 

her  husband  conveyed  all  the  right,  title  and  claim  they  had  in  and 
to  the  land  to  the  said  Woodwards,  who  afterwards  conveyed  to 
Meadows,  reservinK  the  pass  way  privilege  for  Dorcas  Rigg  hs  before 
stated,  and  Meadows  conveyed  to  appellant  with  the  reservation 
aforesaid. 

The  testimony  in  the  cause  does  not  at  all  sustain  the  claims  of 
appellee  to  a  right  of  pass  way  by  pre«<cription,  hence  the  only  right, 
if  any,  acquired  by  the  appellee  Dorcas  was  by  and  through  the 
reservation  in  the  deed  to  Meadows  and  from  Meadows  to  appel- 
lant. 

It  is  quite  reasonable  that  the  son  would  desire  that  his  mother 
should  have  the  right  to  use  the  pass  way,  hence  the  reservation; 
and  Mrs.  Meadows,  of  course,  woukl  not  be  inclined  to  convey  more 
than  had  been  conveywl  to  her,  iherelore  inserted  the  reservation 
aforesaid  in  the  deed  to  Miss  Griffith. 

It  seems  to  us  that  appellant  is  estopped  now  to  deny  the  right  of 
appellee  Dorcas  to  use  the  passway  during  her  life  or  until  she  sells 
the  land  now  occupied  by  her,  but  this  right  is  only  to  continue 
during  the  life  of  Dorcas  or  until  she  sells,  inclucMng  members  of 
her  family  residing  with  her,  including  her  husband. 

The  judgment  of  the  court  below  is  reversed  and  cause  remanded, 
with  directions  to  render  a  judgment  in  accordance  with  this  opinion. 


PAorcAH  Land,  Coal  &  Ikon  Co.  v.  Cochran,  ass'ke,  *r. 
(Filed  Sepf ember  22,  1896— iVo/  fo  be  reporfel.) 

1.  Wairer  -The  objection  thnt  nn  amended  petition  was  filed  in  vacation 
can  not  be  sustained  where  the  defendant  appeared  and  filed  answer  to  it. 

2.  Special  judge — The  fact  that  a  motion  for  a  judgment  in  accordance  with 
the  mandate  of  the  Court  of  Appeals  was  heard  and  decided  by  a  special  judge 
while  the  regular  judge  was  holding  a  regular  term  of  court,  which  had  been 
set  apart  by  a  rule  of  court  for  the  trial  of  criminal  cases,  is  not  cause  of  re- 
versal because  the  special  judj^e  had  all  the  powers  of  the  regular  judge,  and 
had  the  power  to  set  aside  or  suspend  the  rule. 

.?.  Same — The  special  judge,  having  the  same  powers  as  the  regular  judge, 
could  select  a  time  at  which  the  regular  judj^e  was  holding  court  to  hold  his 
session,  and  his  orders  were  as  vfilid  as  those  of  the  regular  judge. 

4.  Attachment  Judgment  -It  was  not  an  objection  that  the  validity  of  an 
attachment  was  not  determined  before  a  personal  judgment  was  entered.  The 
sufficiency  of  the  grounds  of  attachment  may  be  tried  and  determined  as  well 
afterwards. 

.5.  Hes  judicata  where  the  validity  of  an  attachment  could  have  been  pre- 
vented on  a  former  appeal,  and  the  mandate  of  this  court  on  that  appeal  di- 
rected the  entry  of  the  judgment  from  which  this  apperl  is  taken,  that  question 
must  be  presumed  to  be  res  judicati^i. 

Greer  &  Reed  and  J.  W.  Bloonifield  for  appellants. 
Helm  &  Bruce  and  Thns.  E.  Moss  for  appellees. 
Appeal  from  McCracken  Circuit  Court. 
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Opinion  of  the  court  hy  Judfi:e  DuRelle. 

Appellee  Hays  sued  the  appellant  for  unpaid  salary  and  took  out 
an  atiHchment.  Appellant  cfenied  itn  liability  and  pleaded  certain 
counterclaims  and  set-offs.  Jud^nient  was  rendered  for  appellee 
Hays  arter  allowin^r  some  of  the  set-offs.  On  appeal  to  this  c<iurt 
the  case  was  reversed,  with  directions  to  the  lower  court  to  enter  a 
judgment  for  appellee,  but  without  one  year's  interest,  which  had 
been  allowed  by  the  lower  court.  A  motion  was  made  for  a  judjr- 
ment  in  pursuance  of  the  mandate,  and  the  motion  was  set  for  trials 
but  no  action  was  taken  on  the  motion  at  that  term.  On  a  subse- 
quent day  of  that  term  the  court  ordered  an  amended  answer  tCMi- 
dered  by  appellant  to  be  filed.  Cochran,  who  had  become  the 
assignee  of  Hajs,  moved  for  a  judt^ment  in  his  favor  as  assignee  in 
accordance  with  ihe  mandate,  and  an  order  was  entered  requiring 
him  to  file  written  pleadings  setting  up  his  claim.  The  assignee  de- 
declined  to  file  written  pleadings,  the  motion  of  the  assignee  for 
judgment  was  overruled,  appellant  moved  to  discharge  the  attach- 
ment, appellee  objected,  and  the  court,  suo  moiu^  ordered  that  all 
of  the  orders  entered  that  day  be  set  aside. 

In  the  following  vacation  the  assignee  filed  an  amended  petition 
statinir  the  fact  of  th(*  assignment,  and  filinir  exhibits  showing  hi» 
appointment  and  qualification  as  assignee.  Notice  was  given  appel- 
lant of  the  filing  of  the  amended  liCtition  and  exhibits,  and  that  on 
the  second  day  of  the  September  term,  1894,  the  assignee  would 
move  to  be  substituted  for  Hays  jis  plaintiff,  and  for  a  judgment 
in  accordmice  with  the  mandate.  The  appellant  appeared  by  coun- 
sel, filed  an  amended  answer,  counterclaim,  set-off  and  answer  to  the 
amende<l  pftition  of  the  aj-slgnee,  claiming  damages  for  the  alleged 
wrongful  levy  of  the  attachment,  and  setting  off*  the  judgment  in  its 
favor  for  costs  in  this  court  on  the  appeal.  After  hearing,  the  motion 
of  the  assignee  was  sustained,  but  the  appellant's  claim  to  set  oflT 
the  costs  in  this  court  was  allowed.  From  the  judgment  thus  en- 
tered appellant  prayed  the  present  appeal. 

It  is  objected  that  the  assignee  filed  his  amended  petition  in  vaca- 
tion, k)ut  the  appellant  appeared  and  filed  an  answer  to  it.  It  is 
further  objected  that  the  motion  for  judgment  in  accordan<*e  with 
the  niimdaie  WHS  heard  and  decided  by  the  special  judge  while  the 
regular  judge  was  enjfaged  in  holding  the  regular  term  of  the  circuit 
court,  and  a  term  which,  l»y  rule  of  court,  had  been  set  apart  for  the 
trial  of  criminal  cases,  except  that  the  rule  permitted  default  judg- 
ments to  be  tnken  at  that  term  in  <ases  where  no  good  deft-n^e  was 
interposed.  It  is  a  sufficient  answer  to  this  objection  that  the  special 
judge  had  >dl  the  powers  of  the  regular  ju<lge,  and  the  rcLUilar  judge 
could  undoubtedly  have  ^et  aside  or  suspended  the  rule.  Notice 
was  jjiven  of  the  motion,  and  the  appellant  was  represented  i)y  coun- 
sel. That  the  special  judge  sat  at  the  same  time  as  the  regular  judge 
is  no  objection  to  the  correctness  of  the  judifment.  Having  the  same 
powers  they  couhi  select  the  same  time  for  their  sessions,  and  the 
orders  of  one  were  as  valid  jis  those  of  the  other. 

Nor  is  it  an  objection  to  the  judgment  thut  the  validity  of  the  at- 
tnehment  wa<  not  determined  before  the  judgment  was  entered.  The 
sufficiency  of  the  anumds  of  attachment  can  still  be  tried  and  deter- 
mined as  well  as  if  the  personal  judgment  had  not  been  entered. 
Moreover  that  question  could  have  been  presented  on  the  former  ap- 
peal, and  must  be  ])nsumcd  to  be  ren  adjudivata  in  this  case,  as  the 
mandate  directed  the  <  ntry  <»f  the  judgment  from  which  this  appeal 
WHS  taken. 

Judgment  affirmed. 
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Grover,  SR.,  &c,  V.  Wilson. 
(lulled  September  22,  1896— iVb<  to  be  reported.) 

Action  to  enforce  purchase-money  lien — Asserted  lien  of  cross  petitioner — Alle- 
gations of  petition — In  this  action  on  a  purchase-money  note  to  enforce  a  lien 
npon  the  land  for  its  payment,  a  former  partner  of  the  grantor  in  a  mercantile 
business,  by  a  cross  action,  asserted  a  prior  lien  upon  the  land,  arising,  as  al- 
leged, out  of  the  fact  that  the  grantor  of  same  had  withdrawn  from  the  firm 
the  money  to  pay  on  the  sale  bonds  which  he  had  executed  upon  purchase  at 
commissioner's  sale.  It  was  also  alleged  that  the  grantor  is  insolvent,  and  that 
if  he  had  not  used  the  partnership  funds  the  cross  petitioner,  who  was  surety 
on  the  sale  bond,  would  have  been  compelled  to  pay  the  bonds.  Held-  That 
the  allegations  of  the  cross  petition  do  not  entitle  the  plaintiff  therein  to  a  lien 
upon  the  land. 

Cochran  &  Son  for  appellants. 
E.  L.  Worthington  for  appellee. 
Appeal  from  Mason  Circuit  Court. 
Opinion  of  the  court  by  .Ju(Jge  Guffy. 

December  1,  1877,  P.  W.  Suet  bou{2:lit  at  commissioner's  sale  291 
acres  of  lantl  for  $1,209.98,  and  executed  bonds  for  the  purclmse 
money,  with  appellants  VV.  T.  Grover  and  W.  T.  Suet  as  sureties. 
These  bonds  were  paid  off  hy  said  P.  VV.  Suet,  and  deed  made  to 
him. 

On  the  23d  of  September,  1879.  P.  W.  Suet  sold  by  title  bond  the 
land  to  Ellen  Milliken  (or  $1,300,  took  two  notes  for  $698  each,  and 
afterwards  assigned  one  of  the  notes  to  Thomas  Suet;  the  other  note 
WPS  paid  off. 

Thomas  Suet  died,  and  his  executors  brought  suit  on  it  to  enforce 
the  lien  upon  the  land  in  March,  188i).  Judgment  by  derault  was 
rendered  July  13,  1889,  and  a  sale  tirdered.  After  this  judjr men t  ap- 
pellee VVilstMi  bought  the  note  and  judjrment,  piyinir  full  face  value 
thereof,  as  is  claimed,  took  an  assignment,  and  an  order  was  made 
that  the  suit  should  thereafter  be  dutketed  in  his  name. 

Prior  to  the  purchase  of  the  land  by  the  said  Suet  he  and  appel- 
pellants  were  jmrlners  in  a  mercantile  business,  sell  in  j?  ijoods,  etc., 
in  Sardis,  Mason  county,  Ky.,  which  continued  many  years  after  the 
purchase  of  the  laiHl. 

In  1880  said  Suet,  who  had  also  been  engaged  in  other  business  be- 
sides the  tirm  business,  n»ade  an  jissignment  of  all  his  property  for 
the  benetit  of  his  creditor>.  In  1880  the  assiirnee  brought  suit  against 
appellants  for  a  st^ttlement  of  the  partnership  atfairs. 

The  appellants,  by  a  cro^s  action,  asserterl  a  prior  lien  on  the  land 
for  $740  20,  with  more  than  ten  years'  interest.  The  facts  relied 
on  by  appellants  t«)  support  their  action  are  that,  on  the  9th  of 
January,  1H79,  said  Suet  drew  out  of  the  tirm  as-ets  $400,  and  paid 
the  same  tm  the  said  sale  bonds,  and  on  the  8d  of  June,  1879,  he 
drew  out  of  said  firm  assets  the  sum  of  $340.29,  and  paid  on  said 
bond. 

It  is  also  alleged  in  the  answer  and  cross  petiticm  that  said  Suet 
had  no  individual  means  at  the  time  out  of  which  to  pay  said  bonds, 
and  that  if  the  partnership  business  had  been  then  wound  up  that 
there  would  have  been  nothing  coming  to  him;  that  if  said  Suet  had 
not  so  used  the  funds  of  the  firm  that  appellants  would  have  had  to 
have  paid  the  bonds,  and  that  hehaseversince  been  larL'^ely  intlebted 
to  the  firm,  and  is  insolvent,  and  that  the  firm  is  also  insolvent. 


n^eS  COINS.    &C     V     TAYLOR. 

A  demurrer  was  sustained  to  the  cross  petition  and  to  it  as  amended, 
and  the  same  dismissed,  and  appellants  have  appealed.  The  conten- 
tion of  appellants  is  in  substance  that  they  are  entitled  to  be  subro- 
gated to  the  liens  of  the  payee  in  the  sale  bonds,  and  at  any  rate  they 
have  a  lien  as  against  Suet. 

It  seems  to  us  that  the  allegations  of  the  pleadings  fail  to  show 
-that  appellants  have  any  lien  upon  the  land  mentioned. 

Judgment  affirmed. 


GoiNS»  Ac.  V.  Taylor. 
{Filed September  22,  1896— iVo^  to  be  reported,) 

1.  Action  on  note  Uaury-  In  thin  action  on  a  note  for  $500  it  appears  that 
the  obligor  received  only  $425,  and  that  the  additional  $75  \va»  eBtimated  in- 
terent  on  the  principal  sum  until  the  date  of  maturity  at  the  rate  of  15  per 
cent.;  aino  that  the  obligor  paid  interest  upon  the  full  sum  of  $500  at  the  rate 
of  15  per  cent,  for  several  years  until  the  death  of  the  payee.  The  judgment, 
therefore,  should  have  been  for  the  sum  of  $425,  with  interest  at  the  rate  of  6 
per  cent,  from  date  of  execution  of  the  note,  subject  to  a  credit  of  a  sum  equal 
to  15  per  cent,  per  annum  on  $500  from  the  said  date,  and  of  the  further  cred- 
its of  sums  as  shown  by  endorsements  on  the  note. 

2.  The  obligor  in  the  note  is  not  a  competent  witness  as  to  payments  made  to 
the  deceased  payee  nor  as  to  any  other  transactions  between  them,  but  as  to 
payments  made  to  the  executor  of  the  payee  and  to  a  purchaser  of  the  note  he 
is  a  competent  witness. 

S.  KnUorsements  on  a  note  are  prima  facie^evidence  ayainst  the  owner  in  jfos- 
sesiiion. 

4.  Promise  to  pay  A  promise  by  the  obligor  in  a  note  to  the  purchaser  of 
same  to  pay  the  note  after  it  was  assigned  to  her  does  not  defeat  his  right  to 
make  the  defense  relied  upon,  nor  does  it  disprove  or  overthrow  the  testimony 
of  his  witnesses. 

J.  A.  Violett  for  appellants. 
James  Andrew  Sc'olt  for  appellee. 
Appeal  from  Franklin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

Appellant,  PVancis  Goins,  executed  his  note  to  Solomon  Bright  for 
$5()0,  dated  December  9,  1882,  due  lOth  of  March,  1884.  Several 
years  afterwards  said  Bright  died,  and  the  note  pjissed  to  his  execu- 
tor, Long,  who  held  it  for  a  while,  and  fitially  assigned  it  to  the  ap- 
pellee, Mrs.  Taylor,  whc»  brought  suit  upon  it  seeking  a  |)ersonal 
judgment  and  an  enforcement  of  the  mortgage  lien  on  land  and  per- 
sonal property  which  had  been  mortgaged  to  secure  the  note. 

Appellant  answered,  and  alleged  that  he  only  received  $12o,  and 
that  the  residue  of  the  note,  $7o,  was  the  estimated  interest  in  ad- 
vance, counted  at  15  percent,  per  annum,  and  that  he  made  divers 
payments  of  interest  at  the  rate  of  lo  per  cent,  per  annum  on  said 
note  until  the  death  of  Bright,  and  then  paid  interest  for  a  time  to 
the  executor.  Long,  and  afterwards  made  sundry  payments  to  appel- 
lee Taylor.     Most  of  these  allegations  were  denied." 

The  court  below  rendered  judgment  in  favor  of  appellee  for  $r)(K), 
with  H  per  cent,  interest  from  the  lOth  of  March,  1884,  until  pnid, 
subject  to  the  followinj?  credils,  viz:  $2H.6t),  October  1,  1888;  $3,  Jan- 
uary, G,  1890;  $rA\  February  26,  1890;  and  ?oO  January  1,  1891;  and 
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al:$o  adjudged  a  sale  of  the  mortgaged  property.     From  that  judg-. 
irient  this  appeal  i.s  prosecuted. 

The  following  endorsements  appear  upon  the  note:  **Remved 
$26.66,  amount  of  interest  due  October  1,  1888.  J.  S..  Long,  Ex 'or 
S.  Bright.  Received  on  the  within  note  $25,  January  6,  1890.  In- 
terest all  paid  till  January,  1892,  without  recourse^  J[.  S.  Long,  Ex'or 
of  Sol.  Bright.  Dec.  12,  1889.  Interest  paid  on  the  within  note  up. 
to  the  10th  day  of  March,  1885.  Interest  paid  on  the  within  note  up 
to  the  10th  of  March,  1886.  Interest  paid  on  the  within  note  up  to 
the  lOih  day  of  July,  1886.  Iiiterest  paid  on  the  within  note  up  to 
the  10th  day  of  November,  1886.  Interest  paid  on  the  within  note- 
up  to  the  lOtli  day  of  November,  1887.'' 

Appellant's  contention  is  that  he  made  these  payments  of  interest 
in  advance,  and  at  the  rate  of  15  per  cent,  per  annum  upon  the  sum 
of  $500.  Appellant  is  not  a  competent  witness  as  to  payments  made 
to  decedent,  nor  as  to  any  other  transactions  between  them,  hut  as 
to  payments  to  the  executor  and  to  appellee  he  is  competent. 

The  endorsements  on  the  note  are  pr/>?/rt/acte  evidence a^rainst  the 
owner  in  possession,  and,  Irom  the  endorsements  on  the  note,  it  is. 
evident  that  the  interest  was  paid  up  to  the  lOjth  of  November,  1887, 
before  the  death  of  Bright.    It  is  said  he  died  in  1888. 

Appellant's  contention  is  that  he  paid  interest  on  the  $500  at  the. 
rate  of  15  per  cent,  per  annum  during  the  life  of  Bright.     W'e  think 
that  appellant's  claim  in  that  respect  is  established  by  the  evidence 
of  John  D.  Moore. 

The  testimony  of  J.  H.  Sudduth  shows  that  $425  was  the  amount 
of  money  received  by  appellant  at  the  time  he  executed  the  note 
and  mortgage. 

The  fact,  if  fact  it  is,  that  Goins  promised  >trs.  Taylor  to  pay  the 
note  after  it  wa.s  assigned  to  her  can  not  defeat  his  right  to  make  the 
defense  relied  on,  nor  does  it  disprove  or  overthrow  the  testimony 
of  the  witnesses  intnxluced  by  appellant. 

It  is  satisfactorily  proven  that  the  appellant  (mly  received  $425, 
at  the  time  of  the  execution  of  the  note,  and  that  the  additional  $75. 
was  interest  in  advimce  at  nearly  15  per  cent.,  per  annum  up. to  the 
10th   of  March,   1884,  and   that   appellant   paid   to   Bright  interest 
thereon  at  the  rate  of  15  per  cent,  per  annum  to  the  10th  of  Novem- 
ber, 1887,  besides  the  other  ere  1  its  claimed. 

The  judgment  of  the  court  below  should  have  been  for  only  $425, 
with  6  percent,  interest  thereon  from  the 9th  of  December,  1882,  to  the 
10th  day  of  March,  1885;  then  to  be  credited  by  a  sum  equal  to  15  per 
cent,  per  annum  on  $500  from  the  9tli  of  December,  1882;  then  inter- 
est on  the  remainder  and  like  credits  to  1.0th  of  March,  1886;  and  in 
like  manner  up  to  the  dates  of  the  other  credits  of  interest,  and  up 
to  November  10,  1887;  and,  in  addition  thereto,  appellant  should  be 
allowed  the  further  credits  of  $26.66,  paid  October  1,  1888;  $25,  paid 
6th  of  January,  1890;  $50,  paid  February  26,  1890;  and  $50  paid  Jan- 
uary 1,  1891. 

For  the  reasons  given  the  judgment  of  the  court  below  is  reversed 
and  cause  remanded  for  judgment  as  indicated  in  this  opinion. 


LOCKRIDGK  V.  FEaL^Ii,  <ScC. 

{I'iled  September  23, 1896.— JVo^  tx)M  reported,) 

1.  LiabilUy  of  livery-Htable  keeper — Neyligenqe  in,  pitching  horse  -  In  this  ac- 
tion againnt  a  livery-stable  keeper  to  rcjcovQr  damages  for  the  death  of  plain- 
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tiif*8  horse  alleged  to  have  resulted  from  defendant'^  negligence  in  bo  hitching 
the  horge  that  he  slipped  the  halter  and  ran  upon  the  street,  where  he  slipped 
and  fell,  thus  receiving  the  injuries  from  which  he  died,  it  was  error  to  strike 
from  defendant's  answer  an  allegation  that  the  injury  was  caused  by  accident, 
against  which  ordinary  prudence  could  not  guard;  that  the  horse  was  properly 
hitched,  but  that,  being  breachy  and  restless,  "by  his  own  wrong"  he  slipped 
the  halter  and  escaped  without  any  carelessness  or  negligence  upon  the  part 
of  defendant  or  his  employes. 

2.  Same  -Evidence  Even  if  expert  testimony  was  proper  in  such  a  case  it 
was  an  error  to  ])ennit  witnesses  v  ho  did  not  show  that  they  had  had  any  ex- 
perience, in  that  regard  to  testify  as  experts  as  to  the  proper  and  prndent  way 
for  livery  men  to  halter  and  hitch  horses. 

.y.  S(tme-  The  court  erred  in  refusing  to  permit  defendant  to  prove  that  the 
horse  was  frightened  and  caused  to  slip  and  fall  on  the  pavement  by  the  noise 
made  by  persons  on  the  street,  as  this  tended  to  show  that  the  negligence  of 
defendant,  if  any,  did  not  cause  the  injury. 

■#.  Same  Inatrucfions  -It  was  error  in  instructing  the  jury  not  to  require 
them  to  believe,  in  order  to  lind  for  plaintiff,  that  the  negligence  of  defendant, 
if  any,  was  the  proximate  cause  of  the  injury. 

O'Rear  &  Bigstaff  and  C.  P.  Chenault  for  appellant. 
Appeal  from  Montgomery  Circuit  Court. 
Opinion  of  the  court  by  Judge  Landes. 

The  appellant  was  a  livery-stable  keeper  in  the  city  of  Mount 
Sterling,  and  tlie  appellees  were  the  (»wners  of  a  valuable  horse,whieh 
WHS  lett  at  the  stable  of  appellant  by  appellee  Fesler,  and  hitched 
under  a  shed  attached  to  the  stable.  The  horse  slipped  the  halter 
and  escaped  from  the  lot,  and  in  running  upon  the  street  slipped  and 
fell,  and  was  so  badly  hurt  from  the  fall  that  he  died  in  about  twenty 
minutes  after  being  hurt. 

It  appears  from  the  evidence  that  the  appellee,  Ft^sler,  had  an  ar- 
rangement with  the  appellant  by  which  he  was  to  hitch  the  horse  in 
the  stable  whenever  he  came  to  town  for  safe  keeping,  and  for  which 
he  was  to  pay  to  the  appellant  $15  by  the  year.  On  the  day  upon 
which  the  horse  was  hurt  appellee  Fesler  drove  him  to  the  stable, 
where  one  of  the  hands  employed  there  took  charge  of  him,  and  put 
a  rope  halter  on  over  the  bridle  without  removing  or  detaching  the 
reins,  and  hitched  him  in  the  shed,  which  was  in  the  stable  lot,  and 
was  enclosed  by  a  fence,  the  entrance  to  the  lot  l)eing  through  an 
op'^ning  closed  by  a  set  of  bars.  At  the  time  the  horse  was  hitched 
under  the  shed  the  weight  of  the  evidence  showed  the  bars  were  up, 
but  having  slipped  the  halter  the  hor.^e  escaped  into  the  streets,  the 
bars  having  been  let  down  in  some  way  or  by  someone  not  clearly 
shown  by  the  evidence.  It  was  made  lo  a|)pear  with  sufficient  clear- 
ness from  the  evidence  that  the  horse  was  hitched  in  the  way  that 
was  usual  or  customary  at  that  stable,  and  that  the  appellee,  Fesler, 
saw  the  manner  in  which  the  halter  was  placed  and  the  horse  hitched, 
and  it  did  not  appear  that  he  objected  to  it.  But  it  was  alleged  that 
the  hitching  was  done  in  a  careless  manner,  the  halter  beinjr  so 
loosely  and  carelessly  placed  on  the  horse  that  he  got  loose,  and  that 
the  *'gates  and  doors"  having  been  carelessly  and  negligently  **left 
open''  the  horse  ran  into  the  street  and  ^'slipped  and  fell  and  killed 
himself."  The  allegation  was  made  ''that  it  was  through  the  negli- 
gent and  careless  hitching  of  said  horse  with  ropes  and  halters  insuffi- 
cient to  hohl  him,  and  so  carelessly  and  negligently  put  upon  said 
horse  that  caused  him  to  get  loose,  *  *  *  and  through  the  negli- 
gence and  carelessness  of  delendant's  employes  the  gates  and  doors 
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were  left  open  and  let  said  horse  aforesHid  upon  the  streets  and  upon 
said  sidewalk,  where  he  slipped  as  aforesaid  and  killed  himself." 
These  allegations  having  been  traversed,  a  demurrer  to  the  answer 
havinj?  been  filed  and  overruled,  the  case  was  submitted  to  a  jury, 
which,  under  the  instructions  of  the  court,  returned  a  verdict  against 
the  appellant  (or  the  sum  of  $101)  damajres,  for  which  judj^ment  was 
rendered,  and,  motion  for  a  new  trial  having  been  made  and  over- 
ruled, the  case  is  before  us  on  this  appeiil. 

We  will  notice  some  exceptions  that  were  taken  durinsrthe  prog- 
ress of  the  ease  in  the  court  below  to  certain  rulinsfs  of  the  court. 
Among  other  tliinj!s  the  answer  contained  the  followinir  allegations, 
which,  on  motion  of  counsel  for  the  appellee,  were  stricken  from  the 
answer,  viz:  '*He  saxsthat  he  and  his  employes  and  servants  were 
not  guilty  of  carelessness,  negligence  or  improper  conduct  charged 
in  the  petition,  and  says  that  the  injury  therein  complained  of  was 
caused  by  accident,  against  which  ordinary  care  and  prudence  could 
not  guard  and  could  n«)t  prevent." 

This  was  followed  by  alle&fHtions  in  substance  that  the  horse  was 
properly  hitched,  but  that  being  breachy  and  restless  *'by  its  own 
wrong"  slipped  the  halter  and  escaped  without  any  carelessness  or 
negligence  upf>n  the  part  of  the  api»ellant  or  his  employes.  These 
allegations,  taken  together,  were  in  our  opinion  proper,  and  we  per- 
ceive no  good  and  sufficient  reasons  for  striking  out  those  that  have 
been  quoted,  and  the  court  erred  to  the  prejudice  of  appellant's  sub- 
stantial rights  in  striking  them  out. 

During  the  trial  before  the  jury  J.  B.  Crouch,  .1.  G.  Crouch  Smith 
Judy  and  James  Freeman  were  permitted,  over  the  objection  of 
counsel  for  the  apoellant,  to  testify  as  experts  as  to  the  proper  and 
prudent  way  for  liverymen  to  lulter  and  hitch  horses,  when  they 
had  not  qualified  as  experts  by  showing  that  they  had  had  experi- 
ence in  this  regard.  We  think  the  court  erred  in  allowing  these  wit- 
nesses to  testily  on  this  sut>ject  further  than  to  show  if  they  knew 
just  how  the  horse  was  haltered  and  hitched.  We  are  not  sure  that 
it  was  a  <*ase  for  expert  testimony,  but  in  any  event  these  witnesses 
were  not  shown  to  he  experts  in  that  matter,  and  the  jury,  knowing 
the  facts,  were  as  able  and  as  well  qualilied  as  they  were  to  deter- 
mine from  the  evidence  whether  or  not  the  horse  was  properly  hal- 
tered and  hitched.  This  so  called  ''expert  testimony"  was  manifestly 
prejudicial  to  the  substantial  rights  of  the  appellant  in  the  trial. 

Tlie  appellant  offered  to  prove  that  the  horse  was  fritrhtened,  and 
caused  to  slip  and  fall  on  the  pavement  by  the  noise  and  hollowing 
made  by  persons  on  the  street,  and  the  court  refused  to  permit  the 
testimony  offered  to  be  given.  This  was  error.  The  charge  was  that 
the  injury  to  the  horse  was  occasioned  by  the  carelessness  of  the  ap- 
pellant or  his  employes.  This  testimony  was  material  as  tending 
to  prove  that  the  injury  was  occasioned  by  the  acts  of  others,  and  no 
testimony  had  heen  given  showing  that  the  injury  and  death  of  the 
horse  was  the  necessary  result  of  the  alleged  neuliirence  of  the  ap- 
pellant or  his  employes  in  haltering  or  hitching  the  hoi'se  or  permit- 
ting his  escape  Irom  the  shed  and  let  into  the  street,  or  a  result 
which  might  reasonably  have  been  expected  to  follow  from  such 
alleged  nejili^icnce.  In  other  words,  there  was  no  evidence  showing 
that  the  allejjed  carelessness  or  negligence  of  the  appellant  or  his 
employes  was  the  proximate  cause  of  the  injury  and  death  of  the 
horse,  without  which  the  appellees  were  not  entitled  to  recover, 
while  the  rejected  testimony  tended  to  show  that  they  were  occa- 
sioned by  other  intervening  efficient  cause  or  agency. 

The  instructions  given  by  the  court  to  the  jury  at  the  instance  of 
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Whether  the  h>t  owners  shall  pay  the  cost  of  improving  Shelby 
street  in  the  city  of  Louisville,  or  whether  said  improvement  must 
be  at  the  expense  of  the  city,  is  the  chief  question  on  this  appeal. 

The  statutes  provide  that  when  the  improvement  is  the  oru/inaf 
K'onni rucf ion  of  nny  street,  road,  lane,  alley  or  avenue,  such  improve- 
ment shall  be  made  at  the  exclusive  cost  of  the  owners  of  the  lots; 
but  when  the  improvement  is  the  reconstruction  of  such  streets,  etc., 
the  city  is  to  pay  the  co-^ts.  The  law  seems  to  have  been  founded  on 
the  theory  that  fnr  such  orijjinnl  construction  the  lot  owners  should 
meet  the  expense  because  they  are  proportionately  benefitted;  t)Ut 
that,  when  tlie  ovvners  have  done  this  much,  the  city  should  there- 
after maintain  the  way. 

The  street  in  question  was  originally  a  turnpike  road  iea<linjr  into 
the  city.  By  an  act  of  the  Genernl  Assembly,  in  1868,  the  limits  of 
the  latter  were  extended  so  as  to  include  a  portion  «)f  the  road,  and 
it  was  thereafter  a  public  way  of  the  city  and  as  such  a  few  repairs 
were  ma<ie  on  it. 

In  1800,  for  the  fiwt  tinie,  an  ordinance  was  pa«ed  looking  to  a 
radical  improvement  in  the  old  road,  and  making  it  conform  to  the 
general  street  system  prevailing  in  the  city. 

The  carriage  wny  of  the  street,  from  the  center  line  of  Meriwether 
avenue,  if  extended,  to  the  center  line  of  Stonewall  street,  was  to  be 
thirty-six  (30)  feet  in  width,  and  be  improved  by  grading  and  paving 
with  Macadam  pavement,  with  corner  stones  at  the  intersections  of 
streets  and  alleys,  flagstone  gutters,  and  footway  crossings  across  all 
intersecting  streets  and  alleys,  all  in  accordance  with  the  drawings 
and  specifications  on  file  in  the  city  engineer's  office. 

In  our  opinion  this  was  an  orii'inal  construction  of  the  street  by 
the  city  within  the  meaning  of  the  statute,  and  the  costs  should  be 
borne  by  the  lot  owners. 

It  appears  that  the  method  of  apportionment  was  based  on  the 
assumption  that  the  contiguous  property  was  not  divided  into 
squares  by  principal  streets,  and  it  is  the  appellant's  contenti(m  that 
the  property  was  in  fact  so  divided,  and  that,  therefore,  the  method 
applied  was  erroneous.  While  the  record  does  not  show  clearly  the 
situation  of  the  property  in  this  respect,  the  exhibits,  maps,  etc., 
seem  to  show  no  such  division  into  squares;  but  if  it  were  otherwise, 
it  does  not  appear  that,  under  a  different  method  of  apportionment,* 
the  appellant  would  be  required  to  pay  less  than  under  the  method 
adopted. 

It  is  further  ctmtended  that  the  ordinance  under  which  the  work 
was  done  was  not  published  as  required  by  the  charter. 

Proper  averment  on  this  behalf  is  found  in  the  petition,  but  this 
is  denied  by  the  answer,  and  there  is  no  testimony  on  the  subject. 

The  statute,  however,  disposes  of  this  question  by  providing  that 
copies  of  the  ordinance  authorizing  the  improvement  or  work,  a 
copy  of  the  contract  therefor  and  of  the  afiportionment,  each  attest- 
ed by  the  clerk  of  the  board  of  counclimen,  shall  be  proof  of  the 
due  passage,  approval  and  publicatitm  of  the  ordinance  and  prima 
facie  evidence  of  every  other  fact  necessary  to  he  estaibllshed  by  the 
plaintiff  in  actions  to  enforce  such  liens.  And  this  statute  was  up- 
held in  Tabb  v.  Louisville  liaptist  Orphans'  Home,  92  Ky.,  91. 

The  Judgment  is  afllrmed. 
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{Filed  September  23,  1890.) 

Assessments  for  street  improrements  In  anseriHin^  property  for  the  cost  of 
conntruction  of  an  alley  in  the  interior  of  a  nquare,  the  qnarter-Hquare  and 
not  the  whole  Hqnare  in  the  taxing  district,  and  no  lot  should  be  exempted  from 
its  due  proportion  of  the  cost  of  such  improvement  if  the  quarter  of  which  it 
forms  a  part  binds  on  the  improTement:  but  when  the  improved  way  lies  in 
two  quarters  of  a  square  each  lot  binding  on  the  improvement  is  liable  only 
for  its  ratable  proportion  of  the  cost  of  constructing  so  much  of  the  alley  as 
lies  in  the  quarter  of  the  square  in  which  the  lot  lies,  and  not  for  its  propor- 
tion of  the  cost  of  constructing  the  whole  alley. 

Orubbs  &  Morancy  for  appellants. 

Lane  &  Burnett  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Jud^e  Landes. 

This  case  belongs  to  the  same  ch\ss  of  c*ises  to  which  the  cases  of 
Beck  V.  Obst,  &c„  12  Bush,  268;  Sineltz,  &f.  v.  Giles,  Ac,  Id.,  491; 
Washle,  &?.  v.  Nehan,  3  Ky.  Law  Rkp.,  387;  and  Dumesnil,  &v. 
V.  Shanl<s,  <&c.,  17  Kv.  Law  Rep.,  170,  belong. 

Each  of  these  cases  involved  the  question  as  to  the  apportionment 
of  the  c<wt  of  improvements  in  the  interior  of  certain  squares  in  the 
city  of  Lt)ui8viUe,  and  originated  under  substantially  the  same  stat- 
utory provisions  regulating  such  assessments  and  apportionments, 
"Which  also  apply  to  this  case. 

The  Shanks  case  and  this  case  each  relates  to  the  original  construc- 
tion of  an  alley  in  the  interior  of  the  same  territory,  which  is  desig- 
nated a  "square,"  and  which  is  bounded  <m  the  north  by  Ormsby 
avenue;  on  the  east  by  Fourth  street;  on  the  south  by  Park  avenue; 
and  on  the  west  by  Sixth  street.  This  territory  extends  from  north 
to  south,  between  the  two  avenues,  something  more  than  450  feet, 
and  from  east  to  west,  between  the  two  streets,  900  feet,  and  is  about 
twice  the  size  or  dimensions  of  the  squares  to  the  north,  lying  on 
both  aides  of  Fifth  street,  which  street  runs  from  the  Ohio  river  to 
Ormsby  avenue. 

The  rule  for  the  apportionment  of  the  cost  of  the  original  construc- 
tion of  •*publlc  ways"  under  the  provisions  of  the  charter  of  the  city, 
and  which  has  been  so  often  recognized  by  this  court,  is  that  the  cost 
of  sueh  injprovements  must  be  apportioned  and  assessed  upon  each 
-^tfortersr^ttore  contiguous  thereto,  the  object  and  result  of  the  rule 
t>eing  to  charge  the  cost  in  each  case  upon  the  property  most  benefited 
by  the  improvement.    (Smelts,  Ac.  v.  Giles,  Ac,  supra.) 

Under  the  force  and  operation  of  this  rule,  the  ^war^^r-^^^t/arr?  be- 
ing the  taxing  district,  no  lot  therein  should  be  exempted  from  its 
-due  proportion  of  the  cost  of  such  an  improvement  if  the  quarter  of 
which  it  forms  a  part  binds  on  the  improvement.  (Bjone  v.  Nevin, 
16  Ky.  Law  Rep.,  547). 

In  the  Shanks  case  the  alley  ran  north  and  south,  and  was  situated 
•entirely  within  the  two-quarters  embraced  in  the  east  half  of  the 
^aare,  or  in  that  part  of  it  east  of  a  line  which  would  be  the  center 
of  Fifth  street  if  extended  through  thesaid  territory,  and  the  cost  of 
the  construction  of  the  alley  was  assessed  by  the  court  below  equally 
4ipon  all  of  the  ground  contained  in  the  four-quarter  squares;  but 
this  court,  following  the  principle  laid  down  in  Washle  v.  Nehan, 
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suprcin  held  that  the  ground  in  the  northwest  and  southwest  quarters 
ought  not  to  have  been  charged  with  any  part  of  the  cost.  And  the 
reason  for  so  holding  was  stated  in  tlie  opinion  of  the  court  to  be 
*Hhe  palpable  ii\justice  and  inequality  resultin^r  from  this  as8e^s> 
ment,"  which  were  said  to  be  ''so  glaring  as  to  emphasize  the  im- 
portance of  giving  some  elasticity  to  the  general  rules  which  we- 
recognize  as  governing  these  matters.*' 

In  this  case  the  alley  was  constructed  mostly  in  the  east  half  of  the- 
square,  connecting  with  the  alley  which  was  the  subjer;t  of  the  litiga- 
tion in  the  Shanks  case,  and  running  thence,  we  may  say,  to  the 
west  halt  of  the  square,  and  for  a  short  distance  into  the  southwest 
quarter,  but,  as  alleged  in  the  answer  and  shown  by  the  map  or 
diauram  accompanying  the  record,  not  touching  any  part  of  the- 
north-west  quarter  of  the  square.  The  total  cost  of  the  construction, 
of  the  alley  amounted  to  the  sum  of  $],214.4o. 

The  appellants,  H.  A.  and  Mary  Dumesnil,  own  96,554  square  feet 
of  ground  in  the  southwest  quarter,  and  96,662 square  feet  of  ground 
in  the  northwest  quaiter  oi  the  rectangular ''square,"  and  the  ap- 
pellant, Henrietta  Ormsby,  owns  7,569  s(|uare  feet  on  the  east  end  of 
the  northwest  quarter.  As  in  the  Shanks  case,  the  cost  of  construc- 
tion was  apportioned  and  asstssed  upon  all  of  the  ground  by  square 
feet  in  each  of  the  four-quarter  squares.  The  appellants  having  re- 
fused to  pay  the  several  amounts  api>ortioned  to  them,  this  actiorv 
was  brought  by  the  contractor  to  enforce  his  statutory  lien  upoii> 
their  property,  and  to  subject  it  to  pay  the  aj^sessnients. 

It  was  alleged  in  the  answer  that  the  ground  or  lot  owned  l)y  ap- 
pellant, Henrietta  Ormsby,  fronting  thirty-three  and  four  hundred* 
and  eight  thousandths  (83.408)  feet  on  the  south  side  of  Ormsby  ave- 
nue, excepting  a  strip  otf*  the  southern  end  thereof,  and  three  and 
four  hundred  and  twenty-five  thousandths  (3.425)  feet  wide,  lies 
whoil3»  within  the  northwest  quarter,  and  that  the  said  strip  lies- 
within  the  southwest  quarter  of  the  Siiid  "square." 

It  was  further  alleged  that  "no  part  of  tne  ground  in  the  north- 
western quarter  of  said  territory  binds  on  the  improvement  men- 
tioned in  pJaintiff' s  petition,  but  the  whole  of  said  alley,  improved 
as  set  forth  in  the  petition,  lies  within  the  eastern  half  of  said  terri- 
tory, excepting  thirty-three  and  four  hundred  and  eight  thousandths- 
(33.408)  feet  off  the  western  end  thereof,  which  thirty-thiee  and  four 
hundred  and  ei«ht  thousandths  (33.408)  feet  of  said  alley  lies  wholly 
within  the  southwest  quarter  of  said  territory." 

The  amount  charged  against  or  assessed  upon  the  ground  owned 
by  the  appellants,  H.  A.  and  Mary  Dumesnil,  in  the  southwest 
quarter  U  the  sum  of  $290.58;  the  anjount  assessed  upon  their  ground 
in  the  northwest  quarter  is  the  sum  of  $290.91;  and  the  amount  as- 
sessed upon  the  lot  of  the  appellant,  Henrietta  Ormsby,  is  the  sunv 
of  $22.77. 

The  defense  made  was  that  their  lots  of  ground  had  been  charged 
with  greatly  more  than  their  proper  proportion  of  the  aggregate- 
cost  of  constructing  the  alley;  and  it  was  claimed  in  the  answer  in. 
substance  that  the  ground  belonging  to  the  appellants,  H.  A.  and 
Mary  Dumesnil,  in  the  northwest  quarter  of  said  territory,  ought  to 
have  been  charged  with  no  part  of  the  cost  of  said  improvement;, 
that  no  more  than  thirty-three  and  four  hundred  and  eight  thous- 
andths (33.408)  feet  of  the  alley  extended  into  the  southwest  quar- 
ter, and  their  ground  in  said  quarter  ought  to  have  been  charged 
with  no  more  than  a  proportionate  part  of  the  cost  of  constructing 
that  part  of  the  alley;  and  that  the  lot  belonging  to  the  appellant^ 
Henrietta  Ormsby,  ought  not  to  have  been  assessed  for  the  cost  of 
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any  part  of  the  alley  that  lay  within  the  eastern  half  of  the  said 
territory, 

A  demurrer  was  flle<J  to  the  answer  and  was  sustained  by  the 
•court,  and,  the  appellants  failing  to  plead  further.  Judgment  was  ren- 
dered enforcing  the  contractor's  lien  on  the  several  lots  (»r  ground 
l)elonging  to  the  appellants  for  the  re.speclive  amounts  above  speci- 
fied. Exceptions  having  been  duly  taken,  that  judgment  is  before 
«s  for  revision. 

The  contention  here  is  upon  the  claims  set  up  in  the  answer,  which 
have  been  stated,  and,  the  averments  of  the  answer  relative  to  the 
:8ituati()n  or  location  of  the  ground  of  the  appellants  respectively 
with  reference  to  the  alley  having  beeu  admitted  by  the  demurrer, 
must  be  taken  as  true,  viz:  That  no  part  of  the  ground  in  the  north- 
west quarter  of  the  said  * 'square"  6i/iti^  on  the  alley,  but  that  the 
whole  of  the  said  alley  lies  within  the  eastern  half  of  the  "square," 
•exceptinir  thirty-three  and  four  hundred  and  eight  thousandths 
<33.4U8)  feet  taken  off  the  west  end  of  the  alley,  which  number  of 
feet  of  the  alley  lies  wholly  within  the  southwest  quarter  of  said 
**8quare." 

The  learned  chancellor,  in  his  opinion,  while  feeling  bound  by 
what  he  reganied  ms  the  current  of  decisions  in  this  State  on 
the  question  to  hold  that  *'the  whole  s<iuare  in  the  taxing  district" 
•except  where  '*the  entire  improvement,  is  in  one-fourth  of  the 
^uare,"  strongly  intimated  that  he  held  a  different  view  of  what  the 
rule  should  be.  The  Judgment,  accordingly,  seems  to  have  k)eeii 
imsed  on  the  idea  that  under  decisions  heretofore  rendered  in  such 
<»8es  the  whole  square  is  the  taxing  district.  We  do  not  understand 
that  to  be  the  statutory  rule,  nor  the  rule  established  by  the  decisions 
of  this  court  in  such  cases  as  this.  The  statutory  rule  is  that  each 
subdivision  of  territory  in  the  city,  bounded  on  all  sides  by  principal 
streets,  shall  be  deemed  a  .square,  and  that  the  original  construction 
■of  public  ways  shall  be  ina<le  at  the  cost  of  the  owners  of  lots  in  each 
Joiirth  of  a  isquare  binding  upon  or  contiguous  to  the  improvement, 
to  Ihj  equally  apportioned  according  to  the  number  of  square  feet 
owned  by  them  respectively,  with  an  exception  with  reference  to 
-corner  lots.  This  court  has  never  undertal^en  to  change  this  rule,  nor 
■can  it  be  done  except  by  legislative  power,  but  in  applying  it  the 
•object  has  been  in  all  cases  as  far  as  possible  to  secure  equality  of 
•burden,  recognizing  the  principle  that  **all  municipal  assessments 
«re  based  on  the  ground  that  the  property  assessed  is  lienefited  by 
the  improvement  for  which  the  assessment  is  made."  (Preston  v. 
Roberts,  &c.,  12  Bush,  587.) 

With  reference  to  im^jrovemerits  in  the  interior  of  a  square  this 
principle  was  recognized  in  the  case  of  Smeltz,  &c.  v.  Giles,  &c., 
jiupra,  in  which  the  improvement,  consisting  of  an  alley,  extended 
through  the  square,  and  the  division  thus  made  of  the  square  was 
tinequal,  yet  the  lots  assessed  were  contiguous  to  the  alley,  and  as 
«uch  were  held  subject  to  assessment  for  the  cost  of  its  construction. 

The  case  of  Washle,  &c.  v.  Nehan,  was  another  case  of  an  alley 
constructed  in  the  interior  of  a  square,  and  wholly  within  one  of  the 
•quarters  of  the  sijuare,  and  the  court  held  that  the  owners  of  lots 
in  another  quarter  of  the  square  were  not  liable  to  a^vsessment  for 
•constructing  or  improving  the  alley  because  the  quarter  in  which 
their  lots  were  did  not  touch  the  alley. 

In  quoting  the  provisions  of  the  charter  of  the  city  prescribing  the 
rule  lor  apportioning  the  cost  of  such  improvements,  which  were 
:fiubstantially  as  we  have  stated  therein,  the  court  used  the  following 
language:  *'The  object  of  the  Legislature  in  thus  localizing  taxation 


478  HUTCH tSON    V.    WILSON. 

for  such  purposes  is  to  reciuire  euvh  improvement  to  be  made  «t  the 
cost  of  those  presumed  to  he  specially  and  directly  benefited  by  it^ 
and  to  prevent  arbitrary  and  unequal  assessments  without  equivalent 
advantages.  And  accoidintr  to  the  only  reasonable  construction  of 
the  acts,  and  the  one  heretofore  uniformly  given  by  this  court,  the 
relative  location  of  the  fourths  ot  squares  and  wot  of  the  lots  deter- 
mines what  property  is  liable  to  asses? n] en t  for  each  improve- 
ment." 

In  the  Shanks  case  the  cases  of  Washle  v.  Kehan  and  Smeltz  v. 
Giles  were  referred  to  and  quoted  from  and  commented  on  with 
approval.  But  in  neither  of  the  cMSts  referred  to  was  the  precise 
question  raised  that  is  raised  in  this  case— that  is,  as  to  the  apportion- 
ment of  the  cost  of  an  alley,  as  in  this  case,  constructea  from  or 
through  one  quarter  into  another  quarter  of  a  squnre,  and  whether 
the  whole  cost  of  construction  should  in  every  case  be  equally  appor- 
tioned to  and  assessed  upon  the  ground  embraced  in  each  of  such 
quarters  of  the  square  without  reference  to  the  length  or  extensioi^ 
of  the  alley  in  faeh  of  them.  The  estahlished  rule  is  that  the  assess- 
ments should  be  made  upon  the  facts  ejcis  ing  at  the  time  the  im- 
provements are  m^^de,  and  not  >\ith  reference  to  what  the  facts  may 
be  in  the  future.    (Preston  v.  Roberts  and  Beck  v.  Obst,  supra,) 

And  applying  the  principles  stated  and  recognized  in  the  cases  we 
have  referred  to  we  hold  that  the  ground  of  the  appellants  in  this 
case  is  liable  to  assessment  for  their  ratable  proportion  of  the  cost  of 
the  construction  of  no  more  than  that  part  of  the  alley  upon  which 
the  fourth  of  the  square  embracing  their  ground  binds,  and  that  the 
apportionment  and  assessment  as  marie  in  this  case  against  the 
ground  of  the  appellanis  and  enforced  in  the  judgment  of  the  cc.urt 
below  was  erroneous.  This  will  secure,  as  nearly  as  may  be,  equality 
of  burden  in  accordance  with  the  spirit  of  the  statutory  rule  of  appor- 
tionment of  cost  of  each  improvement. 

The  judgment  is,  therefore,  reversed  and  the  cause  remanded, with 
directions  to  overrule  the  demurrer  to  the  answer,  and  for  further 
proceedings  consistent  with  this  opinion. 


IIUTCHESON  v.  Wilson. 

L  Fifed  September  23,  189r>— i\o^  to  be  reported.) 

Si'tttoiicnt  of  jtarfnership — Jvdgment  sujtported  by  eridencv  In  this  nction 
upon  certain  promiHSory  notes  in  which  the  defendant  y  leaded  that  the  notes, 
sued  on  grew  out  of  certain  partneri*hip  transactions  between  him  and  plain- 
tiff, and  that  upon  a  settlement  of  tlie  partnership  he  would  be  entitled  to  a 
greater  sum  than  the  amount  of  the  claims  sued  on,  the  jl  lintiff  replying  that 
there  had  been  a  settlement  of  the  partnership  affairs  and  that  the  amount  due 
him  was  as  claimed  in  the  petiticm,  the  evidence  is  sufficient  to  support  the 
judgment  in  favor  of  plaintiff  for  the  amount  of  the  notes  sued  on. 

Craddock  A'  Sandidge  for  appellant. 

Wilbur  F.  Browder  for  appellee. 

Appeal  from  Logan  Circuit  (Jourt. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  was  brought  by  Wilson  against  Htitcheson   on   two 
notes,  one  of  which  was  for  $150.25,  executed  by  Hutcheson  to  Wil- 
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son,  and  the  other  vv«h  for  $<5«3«3.10,  executed  by  Wilson  and  Hutehe- 
son  to  G.  W.  Davidson.  Wilson  paid  Davidson,  and  seeks  to  recover 
one-half  of  the  amount  of  the  note  and  interest  from  his  co-obligor 
Hutcheson. 

Hutcheson  tiled  an  answer,  in  which  he  alleged  that  he  and  Wil- 
son, etc.,  were  partners  in  certain  enterprises  for  certain  years;  that 
the  notes  were  executed  growing  out  of  such  partnership  transac- 
tions; that  there  had  been  only  partial  settlements  of  the  partnership 
matters;  that  he  was  entitled  to  compensation  for  his  services,  inas- 
much as  they  were  more  valuable  to  the  partnership  business  than 
those  rendered  by  his  partner;  that  his  partners  had  drawn  out  cer- 
tain sums  not  accounted  lor  in  settlements,  and  he  claimed  that  he 
was  entitled  to  be  allowed  a  sum  greater  in  amount  than  the  claim 
asserted  by  Wilson  against  him, 

Wilson  pleaded  there  had  been  a  settlement  of  the  partnership 
affairs,  and  that  the  amout  due  him  was  as  claimed  in  the  petition. 
The  cause  was  transferred  to  equity,  and  there  tried.  The  court 
renderecj  judgment  for  the  plaintitf  on  his  claims. 

The  circumstances  and  facts  developed  by  the  record  fully  sustain 
the  ctmclusion  of  the  court,  therefore,  the  judgment  is  attirined. 


Commonwealth  v.  Compton. 

(Filed  SepteniF)er  24,  1896— iVo^  to  be  reportecL) 

Indictment  ffrr  perjury  An  indictment  for  perjury  must  negative  the  truth 
of  the  Htatements  of  the  defendant  alleged  to  be  false:  therefore,  it  being  al- 
leged in  the  indictment  in  this  case  that  defendant  falsely  swore  that  he  did 
not  do  certain  things,  it  should  have  been  alleged  that  he  did  do  the  acts  which 
he  swore  he  did  not  do. 

W.  S.  Taylor  and  J.  P.  Marrs  for  appellant. 
Appeal  from  Pike  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

The  grand  jury  of  Pike  county  returned  an  indictment  aofainst 
Wm.  Compton,  charging  him  with  the  critneof  perjury.  The  cir- 
cuit court  sustained  a  demurrer  to  the  indictment  and  dismissed  the 
prosecution.    From  that  judarment  this  appeal  is  prosecuted. 

The  only  question  to  he  decided  is  as  to  the  sufllciency  of  the  in- 
dictment. The  indictment  reads  as  follows:  **rhe  grand  jury  of 
Pike  county,  in  the  name  and  by  the  authority  of  the  Comnion- 
wealth  of  Kentucky,  accuse  VVm.  Compton  of  the  crime  of  perjury 
committed  as  follow.*:  The  s  lid  defendant,  Wm.  ('ompton,  on  the 
10th  day  of  November,  1895.  in  the  courjty  and  circuit  aforesaid,  did 
unlawfully,  willfully  and  feloniously  and  corruptly  and  knowingly 
swear  and  state  as  a  witness  in  his  own  behalf  in  a  trial  then  pend- 
ing in  the  Pike  Justice  Court  of  Pike  county,  Ky.,  before  J.  M.  Mil- 
ler, a  justice  of  the  peace  of  Pike  county,  in  an  action  wherein  the 
defendant,  Wm.  Compton,  was  plaintitf,  and  Wm.  B.  Mitchell  and 
J.  (y.  B.  May  were  defendants,  he  having  first  been  duly  sworn  by 
J.  M.  Miller,  a  justice  of  the  peace  of  Pike  county,  who  was  legally 
authorized  to  administer  an  oath,  and  did  then  and  there  while  on 
the  witness  stand  state  that  he  never  had  called  on  Mat  Damron  for 
an  order  to  Thomas  May  as  pay  on  his  log  job  with  the  defendants^ 
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Mitchell  and  May,  and  also  stated  while  on  the  witness  stand  that 
he  never  received  from  Mat  Damron  on  Thomas  May  for  goods  or 
money  as  pay  on  his  lo^  job  with  Mitchell  and  May,  which  state- 
ments so  made  and  charged  by  said  Compton  was  knowinely  false 
and  untrue,  and  so  known  by  said  Compton,  and  was  material  points 
at  issue  on  said  trial  against  the  peace  and  dignity  of  the  Common- 
wealth of  Kentucky."  K.  S.  Booton, 

Conmion wealth '«  A ttorne)h 

It  is  the  well-settled  law  of  this  State  that  an  indictment  must  neg- 
ative the  truth  of  the  statements  of  the  defendant  alleged  to  be 
false.  (Commonwealth  v.  Kane,  92  Ky.,  457;  Commonwealth  v. 
Still,  83  Ky.,  275.) 

The  indictment  in  this  case  is  defective  because  it  fails  to  show  or 
allege  that  the  defendant  did  call  on  Mat  Damron  for  an  order  to 
Thos.  May  as  pay  on  his  log  job  with  defendants,  Mitchell  and  May, 
or  in  like  manner  have  alleged  that  he  did  do  the  other  acts  which 
it  is  alleged  that  he  swore  he  did  not  do. 

Judgment  affirmed. 


Commonwealth  v.  Lemox. 
(Filed  September  24,   1896— iVo^  to  be  reported.) 

Indictment  for  forgei'y — An  indictment  for  a  common-law  felony  nhould  al- 
lege that  the  act  constituting  the  offense  was  done  '-feloniously,"  but  not  so  as 
to  a  statutory  felony  unless  that  word  is  used  in  the  statute. 

Forgery  not  being  a  felony  at  common  law.  but  made  so  by  statute,  an  in- 
dictment for  that  offense,  substantially  in  the  language  of  the  statute,  is  good, 
although  it  does  not  charge  that  the  act  complained  of  was  done  feloniously, 
that  word  not  appearing  in  the  statute. 

John  L.  Grayot  and  \V.  S.  Taylor  for  appellant. 

Appeal  from  Crittenden  Circuit  Court. 

•Opinion  of  the  court  by  Judge  Guffy. 

The  ^rand  jury  of  Crittenden  county  relumed  an  indictmen* 
against  Fred  Lemon,  accusing  him  of  the  crime  of  forgery.  The  court 
below  sustained  a  demurrer  to  the  indictment  and  dismissed  the 
same,  and  the  Commonwealth  prosecutes  this  appeal.  The  only  ques- 
tion to  be  decided  is  as  to  the  sufficiency  of  the  indictment.  The  in- 
dictment reads  as  follow  s: 

*'Crittenden  Circuit  Court. 
"The  grand  jurors  of  the  county  of  Crittenden,  in  the  name  and  by 
the  authority  of  the  Commonwealth  of  Kentucky,  accuse  Fred  Lemon 
of  the  crime  of  forgery,  committed  in  manner  and  form  as  follows, 
to  wit:  The  said  Lemon,  in  the  said  county  of  Crittenden,  on  the 
7th  day  of  August,  1895,  and  before  the  finding  of  this  indictment,  did, 
w^ithout  the  knowIe<lge  or  consent  of  Thos.  R.  8im|)Son,  and  vvith 
the  intent  to  defraud,  sign  the  name  of  said  Thos.  R  Simpson  and 
the  words  *his  mark'  to  a  promissory  note  in  words  and  figures  as 
follows: 
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"$3.(K).  "August  7,  1895. 

**One  day  after  date  I  promise  to  pay  to  the  order  of  R.  F.  Lemon 
three  dollars  at  8  per  cent,  interest. 
*'Value  received. 

'*Tho8.  R.  Simpson. 
*'Hi8  X  mark. 
'*No~due— 

'*Done  a^inst  the  peace  and  difi:nity  of  the  Commonwealth  of 
Kentucky.  Jno.  L,  Grayot, 

^^  Commonwealth^ s  Attorney ^  Fourth  Judicial  District. ^^ 

It  seems  from  the  brief  of  counsel  for  iippellHnt  that  the  court 
below  sustained  the  demurrer  i)e(«ause  the  indictment  failed  to 
■charge  that  the  forgery  was  done  feloniously. 

It  is  true  that  this  court,  in  case  of  Kaelin  v.  Commonwealth,  84 
Ky.,  354,  held  that  the  indictment  in  that  case  was  insuilicient  be- 
cause it  failed  to  charge  that  the  killing  was  done  feloniously;  but  in 
the  case  of  Cundilf  v.  Commonwealth,  8(5  Ky.,  190,  it  was  held  that 
it  was  not  necessary  to  the  validity  of  an  indictment  for  a  statutory 
felony  to  use  the  word  '* felon i<ii!s"'  unless  u«ed  in  such  statute.  The 
indictment  in  the  case  at  bar  was  found  under  section  1185  of  the 
Kentucky  Statutes,  and  is  substantially  in  the  langfuage  of  the  stat- 
ute. At  common  law  forgery  was  not  a  felony  (Bishop's  Criminal 
Law,  volume  2,  section  609),  hence  the  decision  in  Kaelin  v.  Com- 
monwealth 8ut)ra  does  not  apply  to  this  prosecution. 

For  the  reasons  indicated  the  judgment  of  the  court  below  is  re- 
versed and  cause  remanded,  with  directions  to  overrule  the  demur- 
rer and  for  proceedings  consistent  with  this  opinion. 


LowRY  V.  Commonwealth. 
{Filed  September  24,   1896-i\"o^  to  l)e  reported,) 

1.  Local  option-  Repeal  of  statute  -Although  the  local  option  law  of  Logan 
county  in  force  at  the  time  of  the  adoption  of  the  Constitution  has  been  re- 
pealed, in  so  far  as  it  confers  speciBl  jurisdiction  upon  justices  of  the  peace  to 
try  offenses  thereunder,  yet  offenses  may  be  tried  before  the  county  judge,  as 
provided  by  section  1073  and  the  following  sections  of  the  Kentucky  Stat- 
utes. 

2.  Trial  of  indictable  offense  before  county  Judge  -Those  sections  of  Kentucky 
Statutes  are  not  in  conflict  with  section  12  of  the  Constitution,  in  so  far  as  they 
provide  for  the  trial  before  the  county  judge  of  an  indictable  offense  before 
any  indictment  has  been  found  in  the  circuit  court.  Section  12  of  the  Consti- 
tution applies  only  to  offenses  indictable  at  common  law,  leaving  statutory 
misdemeanors,  for  which  no  infamous  punishment  is  provided,  to  be  tried  in 
such  manner  as  the  Legislature  shall  provide. 

3.  Repeal  of  penalties  dewninced  by  special  laws — The  penalties  denounced 
by  special  prohibitory  laws  in  force  at  the  time  of  the  adoption  of  the  Consti- 
tution have  not  been  repealed  either  by  the  Constitution  or  the  general  local 
option  law  enacted  pursuant  thereto,  and  are  still  to  be  inflicted  until  the  expi- 
ration of  six  years  from  the  adoption  of  the  Constitution. 

S.  B.  Crewdson  for  appellant. 
V^.  s.  Taylor  for  wp pel  lee. 
Appeal  from  Logan  Circuit  Court. 
Opinion  of  the  court  by  Judge  DuRelle. 
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Under  the  lo^al  option  law  of  Lojran  county  (AvU  1889-9(),  volume 
2,  pajre  92,  chapter  549),  the  appellant  was  arrested  on  «  warrant 
c'harghi}^  a  violation  of  the  law,  and,  after  an  examining;  trial  before 
the  county  jud^e,  held  to  hail  for  his  appearance  at  the  next  term  of 
the  circuit  court,  and,  in  default  of  bail,  committed  to  the  Loj^an 
county  jail  All  the  sieps  taken  were  in  accordance  with  the  act. 
Beinji  unable  to  give  bond,  he  was  brouufht  before  the  county  judge* 
In  accordance  with  sections  1073-4-")-(i,  Kentucky  Statutes,  triedi 
convictf  d  and  fined  4; KM).  From  that  judj^^ment  he  appealed  to  the 
circuit  court,  where  h«»  was  again  tried,  convicted  and  fined,  and 
has  now  appealed  to  this  court. 

It  is  urged  on  behalf  of  appellant  that  the  county  judge  had  not 
jurisdiction  to  try  the  case  and  render  the  judgment  appealed  from. 
And  in  support  of  this  contention  the  case  of  McTlgue  v.  Common- 
wealth, 17  Kv.  Law  Rep.,  1418,  is  relied  on  as  deciding  that  section 
1  of  the  act  of  1890  (the  Logan  county  local  option  law)  has  been 
repealed  in  so  far  as  it  attempts  to  comer  jurisdiction  to  try  offenses 
under  the  act  upon  any  court  of  inferior  jurisdiction  to  the  circuit 
court,  and  that  such  offenses  can  be  prosecuted  only  by  indictment 
in  the  circuit  court  of  Lovran  county. 

The  opinion  in  the  McTlgue  case  does  not  support  this  contention. 
What  was  there  decided  was  that  th(»  general  act,  passed  in  conform- 
ity wiih  section  142  of  the  Constitution,  providinir  an  **equal  and 
uniform"  jurisdiction  of  justices  of  the  peace  throughout  the  State, 
operated  to  repeal  any  spe(  ial  act,  like  the  one  applicable  to  Logan 
county,  which  conferred  a  jurisdiction  upon  justices  of  the  peace 
inconsistent  with  that  general  law. 

It  is  further  olijected  that  sect i<»ns  1(178  el  ,sf^.,  of  the  Kentucky 
Statutes,  are  in  confiict  with  section  12  of  the  present  Constitution 
in  so  far  as  they  provide  for  the  trial  before  the  county  judge  of  an 
indictable  offense  before  any  indictment  has  been  found  in  the  cir- 
cuit court. 

The  provision  of  the  statute  was  ena(*te  I  r)r  the  benefit  of  the 
defenrlant  in  order  to  uive  him  a  speedy  trial  if  he  should  be  unable 
to  give  bail,  an<l  it  enacts  that  in  such  event,  when  the  circuit  court 
is  not  in  session,  the  case  shall  be  tried  by  the  county  judge  in 
all  respects  as  if  tried  in  the  circuit  court.  It  is  a  general  law  con- 
ferring juris<liction  on  the  county  judjie.  It  is  not  in  c«)nflict  with 
section  12  ol  theCon-*titution  providing  that  *'no  person,  for  an  indict- 
able offense,  shall  be  procectled  against  criminally  by  iinformation, 
except  in  cases  arisinir  in  the  1  tnd  or  naval  forces,"  etc.  That  sec- 
tion <if  the  Constitution  was  taken  bodily  from  the  old  C«)nslitution» 
and  has  been  held  to  apply  only  to  offenses  which  were  indictable 
at  common  law.  Mij^drmianors  crcMted  by  statute,  for  which  no 
infamoU"?  punishment  is  provided,  niiiy  be  tried  in  such  manner  as 
the  Lcgisliituie  shall  provide*.  (Commonwealth  v.  Avery,  14  Bush,. 
()2');   Williamson  v.  Commonwealth,  4  B.  Mon.,  146.) 

It  is  further  contended  byappellant  that  this  court,  in  theMcTigue 
case,  held  that  the  special  act  applicable  to  L'>^an  county  is  repug- 
nant to  the  new  Conslilulioii  and  to  the  general  act  p.is-jed  thereun- 
der, and  has  been  repealed  thereby,  and,  if  not,  that  the  jjenalty  of 
the  Logan  county  act  has  been  repealed. 

This  contention,  however,  cam  not  be  sustjuned  by  reference  to  the 
opinion  in  that  case.  On  the  contrary  it  was  said  in  that  opinion 
that,  **in  localities  where  the  Vf»te  is  Mg.dnst  the  side,  the  penalties 
theretofore  denounced  l)y  spivial  prohibitory  law-*  are  still  to  be 
inflicted"  *  *  until  the  exi)iration  of  six  years  after  the  adoption 
of  the  Constitution. 

Judgment  affirmed. 
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McTiGUE  V.  Commonwealth. 
(Filed  September  24,  1%'Q^—Not  to  be  reported,) 
S.  R.  Crewdson  and  E.  W.  Hines  for  appellant. 
W.  S.  Taylor  for  appellee. 

Appeal  from  Logan  Circuit  Court. 
Opinion  of  the  court  by  Judge  Gufly. 

This  appeal  involves  the  same  question  which  was  decided  by  this 
court  March  28,  1896(17  Ky.  Law  Rep.,  1418) Jn  the  case  of  this 
same  appellant  against  the  Commonwealth. 

For  the  reasons  given  in  that  opinion  the  judgment  of  the  court 
below  in  this  case  is  reversed  and  cause  remanded,  with  directions 
to  sustain  appellant's  motion  to  dismiss  and  for  proceedin{>s  consist- 
ent with  this  opinion. 


IjOUisvillk  &  Nashville  R.  R.  Co.  v.  Commonwealth. 
{Filed  September  24,  1896--iVb^  to  be  reported.) 

1.  Failure  to  provide  water-closet  at  railroad  station — Failure  to  pixtre  imma- 
ferial  averment  of  indictment — Under  an  indictment  againnt  a  railroad  company 
for  failing  and  refnsinj^  to  provide  a  suitable  privy  and  water-closet  at  one  of 
its  ^«tat ions,  the  indictment  alleging  that  the  defendant  failed  in  that  regard  "on 
the  fir«t  day  of  Septepiber,  1895,  and  for  two  consecutive  months  thereafter," 
it  is  immaterial  that  the  defendant  did  in  fact  build  a  water-closet  before  the 
expiration  of  two  months  from  the  first  day  of  September,  1896.  The  offense 
being  complete  on  that  day,  the  allegation  that  the  failure  of  defendant  to  per- 
form the  required  duty  continued  for  two  months  was  surplusage. 

2.  Indictment-  -Svrpliisage  No  allegation,  whether  it  be  necessary  or  un- 
necessary, more  or  less  particular,  which  is  descriptive  of  the  identity  of  what 
is  legally  essential  to  the  charge  in  the  indictment,  can  be  rejected  as  surplus- 
age. But  that  rule  has  no  application  here,  for  the  reason  that  the  averment 
which  there  was  a  failure  to  prove  was  not  legally  essential  to  the  charge,  or 
necessary  for  the  identification  of  the  person  or  thing  described. 

J.  \V.  Bryan  for  appellant. 
W.  8.  Taylor  for  appellee. 
Appeal  from  Boone  Circuit  Court. 
Opini<m  of  the  court  by  Judge  Lewis. 

Section  772,  Kentucky  Statutes,  provides  that  every  company  op- 
eratinga  railroad  in  this  Stateshall  provider  convenient  and  suitable 
waiting  room  and  water-closet  at  all  depots  in  cities  ami  towns,  and 
at  such  other  stations  as  the  railroad  commission  may  retiuire  on  its 
lines,  and  keep  and  maintain  the  same  in  decent  order  and  repair; 
and  section  793  provides  that  any  coujpany  failing  to  comply  with 
the  provision  of  section  772  shall  he  guilty  of  a  misdemeanor,  and 
fined  for  each  failure  not  less  thjm  $I(M)  nor  niore  than  $500. 

Appellant  was  indicteil  for  failing  and  refusing  to  provide  a  suita- 
ble privy  and  water-closet  at  its  passenger  depot  In  the  town  of  Wal- 
ton, the  particular  circumstances  of  the  offense  charged  being  stated 
as  follows: 
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**That  on  the  Ist  dny  of  September,  1895,  and  for  two  consecutive 
months  thereafter  next  before  the  finding  of  this  indictment,  the  said 
company  kept  a  passenger  depot  and  station  in  the  incorporated  town 
of  Walton,  in  said  county,  *  *  *  and  during  all  the  time  afore- 
said the  said  company  failed,  neglected  and  relused  to  provide  any 
suitable  privy  and  water-closet,  or  either,  *  *  *  although  re- 
quired by  law  to  do  so.*' 

At  the  trial  it  was  found  that,  although  there  was  not,  on  Septem- 
ber ist  nor  prior  to  September  24,  1895,  a  water-closet  or  privy  at 
said  depot,  one  was  actually  built  on  the  last-named  day;  and  upon 
the  ground  that  the  allegation  of  the  indictment  as  to  the  length  of 
time  after  the  1st  of  September  before  the  structure  was  made  was 
not  particularly  proved,  appellant  in  the  lower  court  moved  for  judg- 
ment in  its  favor  on  the  whole  case,  and  now  asks  reversal  of  the 
judgment  of  conviction. 

This  court  has  approved  the  general  rule  that  *'no  allegaticm, 
whether  it  be  necessary  or  unnecessary,  more  or  lessparticuiar,which 
is  descriptive  of  the  identity  of  what  is  legally  essential  to  the  charge 
in  the  indictment,  can  be  rejected  as  surplusage."  (Clark  v.  Com- 
monwealth, 16  B.  M.,  2(K>.) 

But  in  our  opinion,  though  relied  upon  by  counsel,  that  rule  has 
no  application  to  this  case,  for  appellant  having  failed  and  refused, 
up  to  and  including  the  first  day  of  September,  1895,  to  provide  at 
Walton  depot  a  suitable  water-closet  or  privy,  as  retjuired  by  the 
statute,  was  then  guilty  completely  of  the  offense  charged,  and 
amenable  to  the  full  penalty  prescribed;  consequently,  it  was  not 
legally  essential  to  the  charge  nor  necessary  for  the  identification  of 
the  person  or  thing  described  that  the  Commonwealth  either  allege 
or  prove  that  such  contumacy  continued  for  two  nionths,  or  any 
length  of  time  after  that  day. 

It  seems  to  us  as  a  violation  or  disobedience  of  the  statute  was  dis- 
tinctly and  intelligibly  alleged  and  satisfactorily  proved,  there  was 
no  other  alternative  but  to  inflict  the  punishment, as  the  court  below 
did  do. 

Judgment  affirmed. 


Commonwealth  v.  Lee. 

(FUed  September  25,  1896— iNIo^  to  be  reported.) 

I ndictment  for  forgery — An  indictment  under  section  1189  of  the  Kentucky 
Statutes  for  forging  a  check  must  allege  that  the  bank  upon  which  the  check 
was  forged  was  authorized  by  law  of  the  United  States  or  a  State  or  of  some 
foreign  government.  And  as  the  indictment  in  this  case  failed  to  so  allege,  a 
motion  by  defendant  in  arrest  of  judgment  was  properly  sustained. 

W.  S.  Taylor  for  appellant. 

Kohn,  Brtid  A  Spindle  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  division. 

Opinion  of  the  court  by  Judge  Paynter. 

The  indictment  charges  the  appellee,  Charles  A.  Lee,  with  havin^jr 
forged  a  check  upon  the  American  National  Bank,  Louisville,  Ky., 
which  purported  to  be  made  and  signed  by  one  Annie  K.  Lee,  pay- 
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able  to  the  order  of  cash,  for  the  sum  offlTo,  and,  upon  presentation,. 
the  bank  paid  the  money  called  for  by  it. 

The  trial  resulted  in  a  verdict  of  guilty,  and  his  punishment  was^ 
fixed  at  three  years  in  the  }>enitentiary.  Appellee's  motion  in  arrest 
of  Judji^ment  was  sustained,  frmil'  which  action  of  the  court  this  ap- 
peal is  pnxseeuted. 

Section  1189,  Kentucky  Statutes,  reads  as  follows,  to  wit:  *'If  any 
person  shall  forge,  counterfert'a  hank  bill,  or  note,  or  check,  or  draft, 
upon  a  bank  or  the  certificate  of  deposit  of  money  therein  of  any 
bank  or  company  authorize^j  by  law  of  the  United  States  or  any 
State  of  the  United  States  or' any  foreign  governnient,  *  *  *  he 
shall  be  confined  in  the  (>enitentiary  not  less  than  two  nor  more  than 
ten  years." 

The  indictment  fails  to  charge  that  the  bank  upon  which  the  check 
\frHSi  forsred  was  ^^ authorized  by  (aw  of  the  United  States  or  any  State 
of  the  United  States  or  any  foreign  governrnent,^^ 

There  are  a  number  of  sections  in  subdivision  8,  chapter  86«  Ken- 
tucky Statutes,  declaring  that  certain  acts  shall  constitute  forgery^ 
among  which  is  secftion  1189. 

To  constitute  the  offense  under  this  section  the  check  must  have 
been  forged  upon  a  bank  authorized  by  law  of  the  United  States  or 
a  State  or  of  some  foreign  government.  It  was,  therefore,  necessary 
to  allege  in  the  indictment  the  authority  under  which  the  bank  was 
doing  businass. 

Section  1,  article  10,  General  Statutes,  is  in  the  exact  language  of 
section  1189,  Kentucky  Statutes,  under  which  the  indictment  was 
found. 

In  Rawlins  v.  Commonwealth,  7  Ky.  Law  Rep.,  595,  the  court 
held  that  it  was  necessary  to  aver  that  the  bank  upon  which  the 
check  was  forged  was  an  authorized  one  by  the  laws  of  the  United 
States  or  of  a  State  of  the  United  States  or  some  foreign  govern- 
xnent. 

To  the  same  effect  is  Kennedy  v.  Commonwealth,  2  Met.,  36. 

We  do  not  think  the  indictment  charged  a  public  offense,  there- 
fore the  Judgment  is  affirmed. 


CiiEMMONs  V.  Commonwealth. 

1.  Criminal  law — Homicide  by  one  assisting  an  officer  in  ejrecuiion  of  process 
— It  appearing  upon  the  trial  of  appellant  for  murder  that  he  had  gone  to  the 
home  of  the  deceased  to  assist  a  coroner  in  the  execution  of  a  writ  of  posses- 
sion, having  been  summoned  by  the  officer  for  that  purpose,  an  instruction 
setting  out  the  duty  of  appellant  to  attend  the  officer  and  assist  in  the  execu- 
tion of  the  writ,  and  giving  him  the  right  to  use  such  force  as  was  necessary  or 
apparently  necessary  to  execute  the  process  and  the  right  to  protect  himself  or 
the  officer  from  violence  or  personal  injury,  was  as  far  as  the  court  could 
properly  go  under  the  proof,  there  being  nothing  to  show  that  the  appellant 
ahot  in  defense  of  the  officer. 

2.  The  verdict  can  not  be  disturbed  upon  the  gi'ound  that  it  is  not  sustaiTied  by 
the  evidence,  it  being  not  only  supported  by  proof  -which  is  all  that  is  required 
— but  by  a  preponderance  of  the  proof. 

LFUed  September  25,  1896— iVb^  to  be  report ed,^ 
J.  B.  Marcum  and  8.  H.  Patriclc  for  appellant. 
W.  S.  Taylor,  J.  J.  C.  Bach  and  G.  W.  Fleanor  for  appellee. 
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Appeal  from  Breathitt  Circuit  Court. 
Opinion  of  the  court  by  Judge  HHzelri;;g. 

Upon  an  indictment  for  the  murder  of  CoIm  Whitaker  the  appel- 
lant WHS  tried,  convicted  of  nmnslaughter  and  sentenced  to  the  pen- 
itentiary for  ttftfeii  years.  His  grounds  for  a  new  trial  were  that  the 
Jower  court  failed  to  give  the  whole  law  of  the  case  to  the  jury,  and 
that  the  verdict  was  not  sustained  by  but  was  contrary  to  the  evi- 
dence. 

It  appears  that  the  appellant  and  his  son  had  started  to  the  town 
of  Jackson, each  having,  as  was  his  cu«tom,a  Winchester  rifle,  w*hen 
they  were  met  by  the  coroner  of  the  county,  and  required  to  go  back 
as  a  pome  to  assist  the  officer  in  executing  a  writ  of  possession. 
When  they  reached  tlie  premises  they  found  several  persons  on  the 
ground,  and  saw  the  deceased,  who  was  the  son  of  the  defendant  in 
the  writ,  come  out  of  tiie  house,  with  a  gun  in  his  hand,  and  lock 
the  door. 

The  officer  proceeded  to  explain  his  business,  exhibiting  his  writ, 
and  asked  deceased  to  unlock  the  door  or  let  him  have  the  key.  The 
deceased  refused,  and  stood  a  few  yards  away,  with  the  muzzle  of 
his  gun  resting  on  the  toe  of  his  shoe.  The  ap(>e1lant  and  his  son 
came  up  and  faced  the  deceased,  with  their  guns  in  hand,  and  prob- 
ably pn^sented  at  him.  After  a  few  moments  delay  the  officer  seized 
a  fence  rail  and  proceeded  to  break  in  the  cioor,  and,  as  he  did  so, 
the  appellant  suddenly  shot  the  deceased,  who  expired  in  a  few  min- 
utes. 

The  proof  of  a  number  of  witnesses  is  to  the  effect  that  the  de- 
ceased was  making  no  demonstration  whatever  with  his  gun,  or 
otherwise  resisting  the  officer,  or  threatening  the  appellant  or  his 
son  by  word  or  action  at  the  time  he  was  shot. 

The  appellant  and  his  son,  howevef ,  testify  that  the  deceased,  after 
slipping  a  cartridge  into  his  gun,  was  raising  the  muzzle  toward  ap- 
peflaot,  when  the  latter  fired  the  fatal  shot.  Thejr  are  contradicted 
by  the  other  witnesses  to  the  occurrence.  The  verdict  is,  therefore, 
not  only  supporter]  by  proof— which  is  all  that  is  required — but  b^'  a 
preponderance  of  it. 

The  whole  law  of  the  case  was  properly  given  the  jury.  There 
was  lio  proof  tending  to  show  that  the  appellant  shot  in  defense  of 
the  officer,  and  hence,  very  properly,  no  tnstnuction  was  given  on 
that  behalf. 

An  instruction,  however,  properly  set  out  the  duty  of  the  appel- 
lant to  attend  the  officer  and  assist  in  the  execution  of  the  writ,  and 
gave  him  the  right  to  use  such  force  as  was  necessary  or  apparently 
necessary  to  execute  the  process,  and  the  right  to  protect  himself  or 
the  officer  from  violence  or  |)ersonal  injury.  This  is  certainly  as  far 
as  the  court  could  properly  go  under  the  proof  in  this  case. 

While  the  State  has  not  shown  any  motive  on  the  part  of  the  ap- 
pellant for  this  killing,  the  plea  of  self-defense  is  overturned  by  the 
proof,  and  the  judgment  must  be  affirmed. 
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PiGf;  V.  Commonwealth. 
{Filed  September  "Ib^  1896— iVW  to  be  reported,) 

I.  Failure  to  keep  turnpike  in  repair-  Indictment  Instruction  -Under  an  in- 
dictment under  section  4731  of  the  Kentucky  Statutes  for  failing?  to  keep  a  turn- 
pike road  in  repair  it  was  error  to  give  instruction  authorizing  the  jury  to 
convict  if  the  road  became  unfit  for  public  travel  by  reason  of  ol)Htructions  in 
the  road  permitted  by  defendant,  for  while  it  was  alleged  in  the  indictment 
that  the  defendant  permitted  such  obstructions  there  was  no  allegation  that 
they  caused  the  road  to  be  unfit  for  public  travel,  the  allegations  being  that  it 
was  the  failure  to  keep  the  road  in  repair  that  caused  it  to  l)e  unfit  for  public 
travel.  But  even  if  the  proper  allegation  had  been  made  the  instruction  would 
have  been  improper  because  the  evidence  did  not  authorize  it. 

'J.  A  road  may  be  in  good  repair,  altJumgh  so  obstriu*ted  as  to  vender  it  unfit 
for  public  travel,  or  may  be  free  from  obstructions  and  yet  so  out  of  repair  as 
to  render  it  unfit  for  public  travel. 

3.  The  caurt  properly  instructed  the  jury  with  reference  to  the  presumption  of 
innocence,  and  that  they  should  not  find  defendant  guilty  if  there  was  a  reason- 
able doubt  of  his  being  proved  guilty. 

4,  The  evidence  did  not  Justify  the  verdict  of  (juilty. 

White  &  Smith  and  Riddell  &  Riddell  for  appellnnt. 
W.  S.  Taylor  fur  appellee. 
Appeal  from  Estill  Circuit  Court. 
Opinion  of  the  court  by  Judge  Landes. 

The  ap|>ellant  was  indicted  by  the  grand  jury  of  Estill  county, 
under  section  4731  of  the  Kentucky  Statute-*,  for  the  offense  of  "fail- 
ing: to  keep  the  Richmond  and  Irvine  turnpike  road  in  repair  for 
90  days  and  demanding  and  receiving  toll  from  persons  traveling 
over  same,  he,  the  defendant,  being  the  sole  owner  and  controller  of 
said  road,  and  whose  duty  was  to  kee|>  same  in  repair." 

The  statute  reads  as  follows:  **If  the  road  becrornes  iinM  for  public 
travel^  and  so  remain  for  four  days,  the  coinpany  shall  be  fined  $20  a 
day  for  every  day  it  is  suffered  so  to  remain,  and  during  which  any 
toll  Is  received  or.demanded."  ., 

The  specifications  in  the  indictment  are  that  the  appellant  "unlaw- 
fully failed  and  refused  to  keep  the  said  road  in  repair  in  this,  he 
permitted  said  road  to  become  washed  and  worn  in  holes  and  ruts, 
making  same  unlevelj  and  by  permitting  rock,  bowlders,  logs,  sticks, 
mudholes  and  other  obstructions  upon  and  in  said  road;  also  unlaw- 
fully failed  to  keep  the  culverts  and  bridges  in  repair."  And  then 
it  i«  aliege<l  that,  "by  failure  of  the  defendant  to  keep  said  road  in 
repair,  said  road  became  unsiife  and  dangerous  to  passengers  and 
vehicles  over  same." 

A  demurrer  to  the  indictment  was  overruled,  and,  the  case  being 
submitted  to  a  Jury,  under  instructions  of  the  court,  the  defendant 
was  found  guilty  and  a  fine  of  $400  was  assessed  against  him.  A 
motion  for  a  new  trial  having  been  made  by  the  appellant  and  over- 
ruled, this  appeal  is  prosecuted  from  the  Judgment. 

Under  the  statute  a  turnpike  road  may  become  "unfit  for  public 
travel"  by  being  out  of  repair,  or  by  obstructions  to  travel,  such  as 
rocks,  bowlders  and  the  like  being  permitted  to  remain  on  the  road; 
and  undoubtedly  it  is  the  duty  of  turnpike  companies  not  only  to 
keep  their  roads  in  repair,  but  also  to  keep  them  free  from  obstruc- 
tions which  materially  interfere  with  public  travel;  and  their  right 
to  charge  toll  is  made  to  depend  upon  keeping  their  roads  in  such  a 
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condition  as  that  tliey  shall  be  fit  for  public  travel.  A  turnpike 
road  may  be  in  good  repair  And  yet  be  so  obstructed  as  to  be  rendered 
unfit  for  public  travel;  and  it  may  be  unobstructed  and  at  the  same 
time  out  of  repair  and  so  unfit  for  public  travel.  But  in  this  case 
the  offense  chareed  is  the  failure  to  keep  the  road  in  repair,  by  rea- 
son of  which  only  the  charge  is  made  that  it  became,  in  sutMtance,, 
unfit  for  public  travel.  And,  while  the  specification  that  obstruc- 
tions were  in  the  road  did  not  of  itself  render  the  indictment  fatally 
defective,  It  was  improper  for  the  court  to  submit  t4>  the  jury  a  state 
of  case  upon  which  the  appellant  mi$^ht  be  found  guilty,  based  upon 
the  charge  that  the  road  was  obstructed,  in  the  absence  of  an  alle* 
gation  that  the  road  was  thereby  rendered  unfit  for  public  traveL 
This  state  of  ca.se  was  submitted  to  the  Jury  in  the  first  instruction 
and  was  t'rror,  as  it  tended  to  mislead  and  ronfuHe  the  Jury  to  the 
prejudice  of  the  substantial  rights  of  the  appellant;  and  the  more 
so  since  there  was  no  evidence  whatever  upon  which  to  Imse  such 
an  instruction,  even  if  it  had  been  sufficiently  charged  in  the  indict- 
ment that  the  obstructions  in  the  road  rendered  it  unfit  for  public 
travel. 

The  court  properly  instructed  the  Jury  with  reference  to  the  pre- 
sumption of  the  innocence  of  the  appellant,  and  that  they  should 
not  find  him  guilty  of  the  charge  if  there  was  a  reasonable  doubt  of 
his  being  guilty.  We  have  carefully  examined  the  evidence  report^ 
ed  in  the  bill  of  exceptions  and  find  that  it  is  very  confiicting,  the 
witnesses  for  the  Commonwealth  not  agreeing  that  the  road  was 
rendered  unfit  for  travel  by  reason  of  its  being  out  of  repair,  while 
the  witnesses  for  the  appellant  were  positive  that  the  road  was  in 
good  condition.  It  is  our  opinion  that  the  evidence  did  not  Justify 
the  verdict  that  was  rendered  by  the  Jury. 

For  the  reasons  given  the  Judgment  of  the  lower  court  is  reversed 
and  the  cause  remanded,  with-directions  to  set  aside  the  verdict  and 
grant  the  appellant  a  new  trial,  and  for  proceedings  consistent  with 
this  opinion. 


Arnold,  &c.  v.  Wise's  adm*r,  &c. 

(Filed  September  26,  1896—A"o<  to  be  reported,) 

Parent  and  child — Right  of  child  to  rectn-er  far  services — Where  a  daughter 
with  her  son  went  to  her  father's  home  upon  the  death  of  his  wife  and  lived 
with  him  until  his  death,  a  period  of  seven  years,  she  was  not  entitled  to  recover 
for  her  services  in  the  absence  of  a  contract  to  pay.  and  the  circumstances  are 
not  such  as  to  authorize  the  court  to  infer  or  presume  the  existence  of  such  a 
contract. 

O'Neal  &  Pryor  for  appellants. 
Fairleigh  &  Straus  for  appellees. 
Appeal  from  Bullitt  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

A  suit  was  instituted  in  the  Bullitt  Circuit  Court  for  a  settlement 
of  the  estate  of  Caleb  Wise,  deceased. 

Millie  F.  Thompson,  a  daughter  of  decedent,  filed  a  claim  of  more 
than  $l,liH)  against  the  estate  of  decedent  for  services  rendered  her 
father  from  1885  to  the  date  of  his  death  in  1892.    This  claim  was 
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contested  by  other  heirs,  and,  upon  final  healing,  the  court  rendered 
Judtrnient  in  appellee  Thompson's  favor  for|4U(»,  and  from  that  Judg- 
ment apijellancs  have  appealed. 

The  contention  of  appellt^  is  that  she  remleretl  the  service  at  the 
s{jec'ial  request  of  her  father,  and  that  the  services  were  worth  the 
amount  claimed,  and  that  the  (acts  and  circumstances  authorize  the 
court  to  infer  A"  con  tract  to  pay  for  the  services. 

The  ccmtenticm  of  appellaiiis  is  that  no  contract  to  pay  was  made, 
and- that  the  court  was  not  authorized  to  inter  a  contract,  and  that 
this  case  falls  within  the  rule  announced  in  Reynold's  adm'r  v.  Jiey- 
nolds,  9:2  Ky.,  ootJ.  It  is  also  contended  that  appellee  received  from 
her  father  as  nmch  t>r  more  than  her  services  were  worth. 

It  may  he  conceded  that  the  proof  on  this  |M)int  is  conflicting,  and 
it  need  not  be  recited.  It  does  clearly  appear  that  Mrs.  Thompson 
and  her  son,  of  about  eight  or  ten  years  of  age,  was  being  boarded 
by  her  husband  at  a  gmid  anfl  suitable  place,  and  that  her  mother 
died  in  the  spring  of  1885,  leaving  the  father  alone,  and  that,  at  his. 
request,  appellee  came  to  his  home  with  her  son  and  lived  with  him 
until  his  death.  It  also  appears  th.-'it  in  the  fall  of  1885  she  brought 
suit  for  a  divorce,  and  was  finally  divorced  from  her  husband,  but, 
after  Si>me  years,  was  agnin  married  to  him. 

It  is  evident  that  she  derived  some  henefit  from  the  products  of 
her  father's  fHrm,  and  seems  to  have  had  a  reasonably  s^ood  home, 
but  is  not  necessary  to  determine  the  value  of  her  services  nor  the 
extent  to  which  she  received  renmneraticm  therefor  for  the  reason 
that,  in  the  alisence  of  a  contract  to  pay  her  for  her  services,  she  can 
not  recover.  The  facts  in  thiscasedo  not  authorize  the  court  to  infer 
or  presume  a  contract  to  pay. 

For  the  reasons  indi(*tited  the  judgment  appealed  from  is  reversed 
and  cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 


Stonf,  auditor  v.  Pflanz,  sheriff. 

CJufed  S(^pteviber  2:^,  1896.) 

/.  Compennufinn  of  jailers-  Report  I0  audiUtr  The  compensation  which  the 
jailer  of  Jefferson  county  receives  under  sections  y5«»  and  17:W)  of  the  Kentucliy 
Statutes  for  attending  upon  and  furnishing  fuel,  lij^ht  and  water  to  the  county, 
quarterly  and  circuit  courts,  should  be  included  in  the  monthly  report  which 
he  is  required  by  section  1773  of  the  Kentucky  Statutes  to  make  to  the  audi- 
tor, and  the  Commonwealth  is  entitled  under  section  1774  of  the  Kentucky 
Statutes  to  retain  25  per  cent,  of  the  fees  and  compensation  so  paid  into  the 
treasury  by  the  jailer. 

.y.  Furnishinfj  fuel,  lifjhf  ami  wafer  Ut  county  officers  The  jailer  is  not  re- 
quired or  authorized  by  sections  35H  and  1780  of  the  Kentucky  Statutes  or  any 
other  statute  to  furnish  fuel,  light  and  water  to  any  of  the  county  or  other 
oflScers. 

W.  8.  Taylor  for  appellant. 

Carroll  &  Hagan  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  P]quity  division. 

Opinion  of  the  court  by  Judge  Lewis. 

This  appeal  is  by  S.  H.  Stone,  auditor  of  public  accounts,  from  a 
vol.   18 — 32 
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judgm(  nt  of  the  Jefferson  Cin-uit  Court,  rendered  in  an  agreed  ejise, 
the  eontrover8.v  heing  in  regard  to  certain  rights  and  duties  of  the 
jailer  of  that  eounly. 

►Seetion  1772,  Kentu<  ky  8tatut(s,  relating  to  countien  having  a  pop- 
ulation of  7o,(;(?(>  or  over,  Jefferson  heing  such,  is  as  follows:  '*The 
Jailer  Hhall  *  *  *  rec*eive  an  annual  salary  of  five  thousand  dol- 
lars; aii.d  the  nunilHr  rf  his  deputies,  guards  and  turnkeys,  and  the 
salaries  allowed  to  each,  sliall  be  fix<d  by  the  judge  of  the  county 
^•ourt,  the  mayor  ol  the  city  wlure  the  Jail  is  located,  and  the  Judge 
•of  the  criminal  division  ol  the  circMiit  court;  hut  the  annual  ><alary 
of  the  chief  deputy  ^hall  not  exceed  eiuhteen  hundred  dolhirs.  nor 
shall  the  annual  salary  <»f  each  of  the  other  deputies,  uuards  or  (urn- 
keys  exceed  twelve  hundred  dollars,  etc/' 

Secti<»n  1773  provides:  "The  jailer  shall,  on  the  first  <lay  of  each 
month,  make  out  an  itemize<l  statement,  subsi'ril»ed  and  sworn  toby 
him,  shouing  the  expenses  of  his  ofiice,  exclusive  of  salaries,  and 
the  amount  of  such  expenses,  as  well  as  the  amount  received  the 
preceding  month  by  such  jailer  as  tees  or  compensation,  or  due  to  him 
for  all  services  rcndend  by  him  in  his  oflleial  cai.»acity,  and  whether 
due  or  paid  to  him  by  the  State  or  city  or  county  or  United  States 
government,  and  shall  at  the  sau^e  time  pay  H>  the  auditor  the 
amount  so  received,  etc.'* 

Section  1774  provides:  **Upon  the  receipt  of  such  statement  the 
auditor  shall  draw  his  warrant  upon  the  treasurer  for  an  amount  not 
exceeding  seventy-five  per  cent,  of  the  amount  of  the  fees  or  com- 
pensation due  to  or  paid  to  the  jailer  for  services  rendered  the  pre- 
ce<ling  month.  If  the  amount  sj»  |iaid  is  not  sufficient  to  pay  the 
salaries  and  expenses  of  the  olfice  for  the  month,  the  deficit  may  be 
made  up  out  of  the  amount  paid  in  any  succeeding  month;  but  in 
no  event  shall  tlie  amount  paid  exceed  seventy-five  j)er  cent,  of  the 
amount  pai<l  into  the  treasury  by  the  jailer  or  credited  to  him  by  the 
audi. or,  etc." 

In  ad<titinn  to  proper  and  fixed  fees  for  imprisoning,  keepintr,  diet- 
ing and  relejisiny:  prisoners,  each  jailer  is,  by  section  1780,  allowed 
for  attending  county  and  quarterly  couits,  to  he  paid  out  of  the 
county  levy,  ner  day  not  exceeding  S2;  for  furnishing  luel  and  lights 
to  county  anti  (luaiterly  courts  a  reasonable  compensation,  not  ex- 
ceeding $2  per  day,  to  he  paid  out  of  the  county  levy. 

He  is  also,  by  ^^ection  350,  allowed  for  each  day's  attendanc*e  upon 
the  circuit  court  $2;  and  for  furnishing  fuel,  lights  and  water  to  the 
circuit  c(»urt  not  exceeding  i^2  per  d^y.  Ai](l  the  principal  questions 
in  this  case,  submitted  to  and  determined  by  the  court  below,  is 
whether  the  amount  received  by  the  jailer  of  Jefferson  county  under 
sections  1730  and  3o(}  should  be  included  in  each  monthly  report  he 
is  required  by  section  1773  to  make.  And  whether  the  Common- 
wealth of  Kentucky  is  entitled,  in  virtue  of  section  1774,  to  retain 
twenty-five  per  cent,  thereof. 

Se<-tlon  1773,  in  plain  and  unqualifitnl  terms,  requires  the  jailer  of 
a  county  havint;  a  population  of  7.%0(io  (ir  over  to  make  out,  on  the 
first  (lay  of  each  month,  an  itemized  statement,  showing  the  amount 
received  by  him  the  preceding  month  as  fees  or  compensation,  or 
due  to  him  for  all  services  rendered  by  him  in  his  official  capacity, 
whether  due  or  paid  bi/  the  State ^  cffj^,  ooindy  or  United  ^States  goverfi- 
merit ^  and  at  the  name  time  fwii/  iiUo'Jhe  treats urtf  the  amowd  tso  received; 
and  in  pursuance  of  the  manifest  policy  of  law  the  auditor,  or  by 
his  direction  the  Jailer  for  him,isre(|uired  bysrcthm  1775  to  speedily 
collect  the  amount  found  to  be  due  by  each  monthly  statement  from 
the  county,  city  or  United  States  government,  as  the  case  may  be, 
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))nd  Kive  to  the  Jailer  credit  by  the  amount  so  collected  and  paid  into 
the  trell.<^t1r3^  as  well  as  by  the  amount  due  from  the  Stale,  which 
latter  amount  .shall  he  considered  as  paid  to    the  auditor  by  the 
jailer. 

Ah  the  services  requirf  d  by  sections  806  and  1730  are,  in  meaning 
of  section  1773.  un<iuestionably  official  f^ervices,  and  com|>ensation 
therefor  is  fixed  and  provided  for  by  statute,  It  would,  in  our  opin- 
ion, l)e  very  ditticult  io  make  plainer  the  intention  of  the  Let^lslature 
that  the  jailer  shall  account  for,  report  and  pay  the  amount  thereof 
into  the  treasury  than  is  done  by  the  lan^uaye  of  section  1778. 

Any  other  construction  of  that  section  w<iuld  Ik?  contrary  to  sec- 
tion 106  of  the  Constitution,  which  lequircs  Jailers  and  other  offic«ers, 
in  counties  iiavin^r  a  population  of  75,(MK)  or  inon*^  to  he  paid  out  of 
the  State  treasury  by  salary  to  be  HxmI  by  law,  but  not  to  cxcmhI  7') 
i}er  rentum  of  the  fees  c<»llecled  by  them  iespecti\ely  and  pai<l  into 
the  treasury.  Besides,  to  fiermil  the  Jailer  in  such  case  as  this  to  ap- 
propriate wholly  the  fets  and  compensation  received  for  s<rvices 
rendered  under  sections  856  and  17dOw(iuld  enable  him  to  evade 
section  246  of  the  Constituthin,  whirh  pnivides  that  no  public  offi- 
cer, except  the  ^overn<»r,  shall  receive  "more  than  !|o,(MiO  per  annum 
as  com]jensation  for  official  services,  independent  of  the  compensa- 
tion of  legally  authorized  deputies  and  assistants. 

We  do  not  see  how  the  statute,  as  we  con.strue  it,  does  injustice  to 
such  county,  inasmuch  as  it  is  not  required  to  bear  any  itreater  or 
other  burden  than  rounties  having  less  population  than  7o,00(). 

If  such  be  the  proper  construction  of  section  1773,  it  seems  to  us 
to  necessarily  follow  that  the  Commonwealth  is  entitled,  under  sec- 
tion 1774,  to  retain  twenty-five  per  cent,  of  the  fees  and  compensa- 
tion so  paid  into  the  treasury  by  the  Jailer. 

Another  question  submitted  and  determined  is  whether  the  Jailer 
is  authorized,  iiy  sections  856  and  17o0  to  furnish  fuel,  light,  water, 
etc.,  to  the  various  officers  of  Jefferson  county,  who  are  now  appel- 
lees, in  our  opinion  neither  of  those  sections,  nor  any  other  statute, 
jiuthorizes  in  terms  or  by  reasonable  implication  the  jailer  to  render 
such  service  to  any  county  or  other  officer. 

The  Judgment  of  the  lower  court  is,  therefore,  reversed  and  cause 
remanded  for  proceedings  consistent  with  this  opinion. 


Louisville  A  Nashvillk  R,  11.  Co.  v.  CoMMONWKALTif. 

{Filed  September  25,  1896.) 

Criminal  law  Fuilure  of  railroa^l  conductor  ti)  comply  with  separate-coach 
iaw  A  railroad  company  having  Het  apart  separate  coaches  or  compartments 
in  a  train  for  white  and  colored  persons,  without  discrimination  as  to  quality 
or  accommodations,  as  required  by  the  statute,  it  can  not  be  indicted  and  pun- 
ished for  the  act  of  the  conductor  or  managers  of  the  train  in  assigning  col- 
ored passengers  to  a  coach  inferior  in  quality  and  accommodntions  to  the  one 
s4et  apart  by  the  company  for  them,  and  inferior  to  the  one  to  which  white 
passengers  were  assigned.  For  that  offense  the  conductor  or  those  in  charge 
of  the  train,  and  not  the  company,  may  be  indict-ed  and  punished.  (Kentucky 
Statutes,  section  800.) 

H.  W.  Bruce,  W.  C.  McChord  and  Jno.  McChord  for  appellants. 
W.  S.  Taylor  for  appellee. 
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Appeal  from  Taylor  Circuit  Court. 
Opinion  of  the  court  by  Judf^e  Paynter. 

By  section  79^,  Kentucky  Statutes,  any  company,  person  or  corpora* 
tion  operating  r.iilroud  cars  or  coaches  by  steam  or  otherwise  on  any 
raiiroiid  line  or  iratk  within  the  State  are  re<[uired  to  lurnish  sepa- 
rate coach(^  or  cars  for  tlie  travel  or  transportation  of  the  white  and 
colored  |)assengers  on  their  respective  lines  <if  railroad.  Each  com- 
partment of  u  coach  divided  by  a  ^ood  and  suListanlial  wooden  par- 
lition,  with  a  door  therein,  is  deemed  a  .separate  coach  within  the- 
meaning;  of  the  statute,  hut  each  separate  coach  or  compartment 
must  hear  hi  .some  conspicuous  place  appropriate  W(»i*ds  in  plain  let- 
ters indicating  llie  laie  for  which  it  is  .set  apart. 

Section  7ii(>  declares  that  the  person  or  company  operating  the 
road  shall  make  no  ditl'erem-e  or  disiTi  mi  nation  in  the  quality  or 
convenience  or  accommodations  in  the  cais  or  coaches  (»r  partiiions. 
set  apart  for  the  white  and  ct)lored  passenj<er.s. 

Section  7J)7  provides  that  any  company  that  shall  fail  or  refuse  ta 
comply  with  the  provisions  of  sections  71)f">  and  71>H  shall  be  deemeil 
guilty  of  a  misdemeanor,  aiul  upon  conviction  thereof  be  fined  not 
less  than  $>100  nor  more  than  $1,<K)U  for  each  otlense. 

The  indictment  chary:es  that  the  railroad  company  did  ''unlaw- 
fully and  willlully,  by  its  agents,  emph)yes  or  th(>j?e  In  charge  of  its- 
train  of  cars,  fail  or  refuse  to  furnish  a  .separate  coach  for  white  and 
colored  passengers  of  the  .same  quality,  convenience  and  accommo- 
dations in  its  cars  or  ccmches  or  partition  .set  apart  for  while  and 
colored  pa.s.sengers.'' 

(Jn  the  trial  the  company  was  found  guilty  and  lined  $r»00.  The- 
train  in  question  was  a  special,  not  running  on  the  time  of  any  reg- 
ular train  on  the  road.  It  was  chartered  by  South  *&  liargis  to  run 
from  Greensbuig  to  Campbellsville.  They  >old  the  tickets  and  col- 
lected the  fares  and  directe<l  where  the  irain  was  to  stop,  but  the- 
train  was  operated  with  the  comi)any\s  crew,  including  the  conduc- 
tor. 

At  a  station  some  five  miles  from  Campbellsville  the  train  was 
stopped  to  receive  pas.spngers.  Among  those  who  boarded  the  train 
were  two  negroes,  Thomas  White  and  his  wile,  Lula.  Smith  col- 
lected their  fare  to  Campbellsville.  White  and  his  wife  got  in  the 
car  which  was  used  l)y  the  company  for  colored  passengers  on  t he- 
road,  and  upon  which  he  had  been  in  tlie  habit  of  riding.  Sndth  or- 
dered While  and  his  wife  to  take  a  car  whicli  W{«s  alt?iched  to  the 
train  which  appears  to  have  been  a  mail  and  tool  ear,  and  which 
does  not  appear  to  have  had  the  .same  con  venien<-es  and  accommoda- 
tions of  the  tither  cars.  At  the  time  in  <|uestion  the  compartment 
in  the  coach  .set  apart  for  colored  pa.s.sengers  was  partly  used  by  white 
pa.ssengers. 

It  is  not  contended  that  the  compartment  in  the  coach  used  for 
colored  pa.ssengers  was  not  of  the  same  quality  and  did  not  bear  the 
same  conveinences  and  accommodations  as  those  used  for  carrying 
white  passengers.  The  ottense,  if  one  was  committed,  consisted  in 
those  in  charge  of  the  train  removing  the  colored  passengers  from 
the  compartment  in  the  c«)ach  provided  by  the  comp.iny  for  them 
to  the  so-called  *'tool  car." 

While  proves  that  he  was  in  the  compartment  for  colored  passen- 
gers when  <»rdered  into  the  tool  car.  Under  the  statute  a  i>enalty 
is  denounced  against  persons,  companies  and  corporations  o|jerating 
lines  of  railri)ads  for  the  failure  to  furnish  separate  cars  or  coaches  or 
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<*f>m part  11)611  ts  therein  without  discrimination  in  quality,  oonveni 
^ncenanfl  acroinmoclHtions  for  the  travel  or  transportation  of  white 
4ind  colored  passengers. 

Where  the  company  has  furnished  the  l«ind  of  cars  or  coaches 
which  the  law  reauires,  section  709,  Kentucky  Statutes,  imposes  the 
-duty  on  the  conductor  or  manager  of  the  railroad  to  assign  tlie 
white  and  colored  passengers  to  their  respeclive  coaches  or  com- 
;partments  therein. 

Section  SOO  provides  a  penalty  to  be  imposed  on  the  conductor  or 
manager  for  his  failure  to  dischargee  the  duty  required  of  hini.  This 
is  not  a  proceedinjj  to  recover  datna^^es  of  the  company  for  a  wrong- 
ful act  of  its  ai^ent  or  employe.  It  is  a  penal  prosecution  to  impf>se 
41  fineag.tMist  the  cunpaiiy  for  -the  alleged  violation  or"  a  statute. 
The  company  can  not  be  fined  for  an  act  of  those  whom  it  puts  in 
charjje  of  a  train  because  they  may  have  violated  a  penal  statute. 
'The  failure  to  furnish  the  coacht»s  for  the  transportation  of  white  and 
-irolored  passpngers  of  the  kind  required  by  the  statute  is  an  offense 
^)f  the  company.  A  failure  to  assign  the  white  and  colored  passen-- 
gers  to  their  lesptctive  coaches  or  compartments  is  an  offense  of  such 
conductor  or  those  in  charge  of  the  train. 

For  the  offense  of  the  company  the  conductor  can  not  be  convicted 
-and  fined.     Neither  can  the  company  l)e  convicted  and  fined  for  the^ 
-offense  of  the  conductor  or  those  in  charge  of  the  trains,  as  is  the  re- 
sult of  this  prosecution.    Tlie  court  should  have  told  the  jury  to  find 
for  the  defendant. 

The  case  is  reversed  for  proceedings  in  confornuty  with  this  opin- 
ion. 


Anderson,  Ac.  v.  Batson. 

{Fifed  September  2G,  1896— A o^  to  be  reported.) 

1.  Sale  uf  married  wttmans  land  for  ta^eH-~Ri{iht  to  redeem  -A  married  wo- 
man hart  the  right  under  Hection  21  of  article  7,  chapter  92  of  the  General 
StatutoH.  to  redeem  her  land  sold  for  taxen  at  any  time  within  five  years  from 
the  time  notice  of  the  purchase  wan  given  to  both  husband  and  wife;  and  no 
Judgment  can  deprive  her  of  that  right. 

V.  Res  judicata  A  judgment  in  favor  of  the  purchaser  for  the  "posses- 
sion" of  a  married  womnn's  bind  sold  for  taxes  leaves  both  the  title  and  the 
right  to  redeem  the  same  as  if  no  judgment  had  been  rendered. 

L.  T.  Hubble  for  appellants. 
W.  I.  Williams  for  appellee. 
Appeal  from  Garrard  Circuit  Court. 
Opinion  of  the  court  hy  Jmlge  Guffy. 

This  appeal  is  prosecuted  hy  the  appellants  from  a  judgment  ren- 
'dered  by  the  Garrard  CinMi it  Court  in  the  action  of  these  appellants 
against  the  appellee,  R.  H.  Batson.  The  material  parts  of  the  \\Qi\' 
tion  read  as  follows: 

**The  plaintiff,  Frankie  Anderson,  states  that  she  is  a  married 
woman  and  the  wife  of  her  co-plaintiff,  James  Anderson;  that  she 
18  the  owner  and  in  possession  of  a  certain  house  and  lot  in  the  city 
of  Lancaster,  Kentuclcy,  in  that  portion  of  said  city  known  as  the 
Jackn)an  Addition,  and  boimded  as  follows,  to  wit."        *        ^^        ^ 
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The  plalnliff  states  that  on  the  23d  day  of  March,  1891,  T.  B.  Roh. 
inson,  then  sheriff  for  Garrard  county,  Kentucky,  wronj^fully  and 
without  authority  of  law,  sold  her  said  house  and  lot  for  taxes  due 
8ai<l  county  and  State  for  the  years  1880  and  181)0,  beHire  the  court- 
house door  in  Lancaster,  Kentucky,  when  the  defendant,  R.H.  Bat- 
son,  became  the  purchaser  ol  SHid  house  and  lot  at  the  price  of  $4.1K); 
that  said  sheriff  did,  on  the  23d  day  of  March,  1891,  without  author- 
ity of  law,  execute  and  deliver  to  the  defendant,  R.  PI.  Batson,  a 
certiticate  of  siile,  stating:  "If  not  redeemed  according?  to  law  by 
said  Frankie  Anderson,  or  some  one  for  her,  within  two  years,  a 
dee<l  will  t)e  made  to  said  purchaser." 

A  certiticHl  copy  of  said  certificate  of  sale  is  filed  herewith^ 
referred  to  and  made  part  of  this  petition,  marked  '*A,"  and  i.s 
as  follows:  '*This  is  to  certify  that  I,  T.  B.  Robinson,  sheriff  of 
Garrard  county,  Kentucky,  in  complian<'e  with  an  act  of  the  Gen- 
eral Assembly,  approved  March  28,  1872,  having:  duly  advertised,, 
by  posting  notices  on  the  courthouse  door  and  in  three  other  pub- 
lic places  in  said  county,  for  fifteen  days  previous,  as  required  by 
law,  did,  alter  having  demanded  payment  of  the  amount  of  the  tax 
as  stated  in  the  tax  receipt  attached  to  this  certificate,  and,  having 
tendered  the  said  receipt,  there  l)eing  no  personal  property  out  of 
which  the  tax  could  be  made,  did  offer  for  sale  publicly  to  the  hiuh- 
est  bidder,  in  front  of  the  courthouse  door  in  said  county,  on  tht^ 
23rd  day  of  March,  1891,  l)etween  the  hours  ol  9  o'clock  a.  m.  and 
3  o'clock  p.  M.,  having;  notified  the  delinquent  of  the  levy  beinjj: 
made  and  the  day  of  sale  at  the  time  of  tenderinjr  the  tax  receipt,, 
the  following  described  property,  to  wit:  One  tract  of  land,  situated 
and  lying  in  said  county,  in  Precinct  No.3;(nje  town  lot  in  the  town 
of  Lancaster,  Garrard  county,  Kentucky,  valued  at  $200,  for  taxe» 
due  the  State  and  county  for  the  years  1889  and  1890,  and  listed  in 
the  name  of  Frankie  Anderson  (colored)  when  R.  H.  Bats<ai  becamt^ 
the  purchaser  at  the  sum  of  $4.90  (four  dollars  ^  MO),  the  same  was 
then  and  there  publicly  struck  off  to  the  said  R.  H.  Butson,  and,  if 
not  redeemed  at-conllnV  to  law  by  said  Frankie  Anderson  (colored), 
or  someone  for  her,  within  two  yeai*s,  a  deed  will  be  made  to  sai<l 
purchaser,  if  retjuired. 

"'(liven  under  m^'  hand  this  23d  dav  of  March,  1891. 

"T.  B.  RoniNsox, 
^\S7terfff  of  (iarntnl  cotinfj/.^^ 

Plaintiff  a llejres  that  it  was  the  <luty  of  said  sheriff,  before  making- 
said  sale,  to  give  her  not  less  than  fifteen  days  writtt'U  notice,  on 
po-5tal  card,  notifying  her  of  the  time  and  place  of  said  sale.  This^ 
notice  the  sheriff' failed  to  give;  at  least  this  plaintiff  failed  to  re- 
ceive any  such  notice  from  said  sheriff*.  Plaintiff  then  and  now 
lives  in  the  city  of  Lancaster,  and  receives  her  mail  at  the  Lancas- 
ter postoftice,  and  said  sheriff  well  knew  that  fact. 

Plaintiff'  further  alleges  and  charges  that  unless  the  defendant,  R. 
H.  Batson,  within  six  months  after  the  sheriff  d»^livered  to  him  his 
certificate  of  his  purchase,  he  gave  in  writing  notice  of  his  purcha-^e 
to  t)oth  husband  and  wife,  in  case  the  purcha-^e  be  of  the  lands  of  a 
married  woman,  he  shall  forfeit  his  right  to  said  purchase  (in  this 
case  the  purchase  is  of  the  lands  of  a  married  woman);  and  further 
states  that  the  defendant,  Batson,  never  gave  this  plaintiff  or  her 
co-plaintiff,  or  either  of  them,  notice  in  writing  within  six  mcmths- 
after  the  sheriff  delivered  to  him  his  certificate  of  his  purchase. 

Plamtitf  states  that  by  chance  she  heard  that  her  property  hadi 
been  sold  at  the  courthouse  door  for  tax(»s  and  bought  by  the  defend- 
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ant,  Hrttson,  and  plaintifT  went,  on  the  28tli  day  (if  March,  1891,  that 
bein^  Saturday  of  the  same  wenk  that  said  property  \va^  sold,  to  de- 
fendant and  tendered  to  him  the  money  for  said  taxes,  interest  and 
cost,  and  defeiidantrefnsed  to  accept  the  nmney  for  said  taxes  ($4.90),. 
with  all  lej^al  interest,  costs  and  fee-?,  l)ut  defendant  demanded  the 
sum  of  $7o  to  redeem  said  property  fnmi  the  defendant.  Plaintiff 
states  that  she  was  prepared  and  willing;  to  pay  to  the  defendant  the 
sum  of  $4  90  and  all  le^al  interest  and  cost  thereon,  and  the  defend- 
ant refused  to  acc*ept  the  money  for  said  taxes. 

Plaintiff  further  states  that  said  sheriff'  failed  and  neglected  to- 
demand  said  taxes  of  the  plaintiff  after  the  same  hec;ime  delinquent, 
and  nejJTlected  to  collect  the  same  out  of  tht?  personal  property  of  the 
plaintiff,  as  required  hy  law,  although  the  plaintiff  had  sufficient 
personal  pri»perty  in  said  countv  out  of  which  to  collect  said  taxes. 

Plaintiff  states  that  on  the  11th  day  of  August,  1898,  the  defend- 
ant filed  his  petition  in  etjuity,  in  the  Garrard  Circuit  Court,  praying- 
for  a  writ  of  possession  for  said  house  and  lot,  title  to  same,  and  for 
costs,  etc.,  aj^rainst  this  plaintiff,  on  which  a  judgment  was  rendered 
without  defense.  iSaid  fietltion  and  judgment  are  referred  to  as  part 
hereof.    Sai<J  judgment  is  as  follows: 

*'Gaukaui)  Cik<  riT  CorRT. 
'*R.  H.  Hatson,  I 

"  A G  A  T  NST  j^  J Udg m  CU  t . 

"f'RANKIK   ANDERSON'.       1 

"Fh is  cause  was  heard  upon  the  pleadings,  and  it  appearing  that 
the  parties  have  been  properly  summoned,  and,  failing  to  answer,  it 
is  ordered  an<l  adjudged  that  the  plain  I  iff  is  entitled  to  the  posses- 
sion of  siiid  house  and  lot  in  the  town  of  Lancaster,  L)ounded  as  fol- 
lows: 

•'It  is  further  adjudged  that  the  )>laintiff  i««  entitled  to  a  writ  of 
possession,  to  l)e  issued  imniediately  upon  his  application  to  the 
clerk  of  the  Garrard  Circuit  Court,  directed  to  the  sheriff  of  Garrard 
county,  directing  him  to  put  the^  plaintiff  in  immediate  pjissession  of 
said  property.  It  is  further  adjudgel  that  the  plaintiff  recover  hi.s 
costs  herein,  and  for  which 7?. ./V/.  may  is<ue. 

**Plaintiff  states  that  cui  the day  of ,  1894,  said  writ  issued 

from  the  clerk's  office  of  the  Garrard  (.'ircuit  Ojurt,  hut  the  same  has 
not  been  executed. 

**Plaintiff  states  that  said  judgment  and  writ  of  possession  was  ob- 
tained wrongfully,  and  without  authority  of  law,  by  the  defendant. 
This  plaintiff  stales  that  on  the  21st  day  of  May,  1894,she  did,  by  her 
attorney,  L.  F.  Hubble,  lender  to  the  defendant,  Batson,  the  sum  of 
twenty-four  dollars  ($24)  in  good  and  lawful  money,  that  being  the 
full  amount  due  by  this  plaintiff  t.>  the  defendant  at  that  time,  and 
plaintiff,  at  the  same  time  and  place,  demanded  that  the  defendant 
endorse  upon  his  certificate  of  purchase  the  word  "redeemed,"  and 
the  <lefen<lant  failed  and  refused  to  accept  said  money,  and  refused 
to  endorse  the  said  certificate  of  sale  *  redeemed.' 

"Plaintiff  is  advised  and  charges  that  she, being  a  married  woman^ 
has  the  right  to  redeem  her  said  house  and  lot  at  any  time  within, 
five  years  from  the  reception  of  the  notice  required  to  be  given  by 
the  defendant  in  chapter  92,  section  21,  General  Statutes  of  Ken- 
tucky, pages  1078  and  1079,  and  approved  May  17,  18— , and  entitled 
'Revenue  and  Taxation,'  which  notice  has  not  yet  been  given;  that 
five  years  from  the  day  of  sale,  March  23,  1891,  will  not  have  ex- 
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pirecl  until  the  23d  day  of  March,  1896,  and  this  plaintiff  now  has 
the  right  to  redeem  said  house  and  lot.  This  plaintiff  comes  now  and 
tenders  said  $24,  in  }^ood  and  lawful  money,  into  court  *  *  and  pe- 
titions the  court  to  require  the  defendant  to  release  said  certificate  of 
purchase  by  endorsing  upon  the  record  the  word  ^redeemed,'  date 
and  signing  same,  as  required  by  law. 

"Plaintiflf  states  that  thecost  of  thesuit  in  the  Garrard  Circuit  Court 
in  the  case  of  R.  H.  Batson  against  Frankie  Anderscm,  amounts  to 
$12.95,  and  is  included  in  the  tender  of  $24,  and  this  plaintiff  ought 
not  to  be  adjudged  to  pay  said  $12.95,  the  taxation  of  said  cost  as 
made  out  by  W.  B.  Mason,  clerk  of  ihe  Garrard  Circuit  Court.  Said 
taxation  of  cost  is  filed  herewith,  referred  to  and  made  part  of  this 
petition,  marked  *D,'  etc.     *    *    * 

"Plaintiff  states  that  she  is  an  unlettered  woman  (of  color),  earns 
her  daily  bread  by  the  sweat  of  her  brow  over  the  washtuh,  and  de- 
.sires  to  pay  her  "taxes  and  be  protet-ted  in  all  of  her  rights  in  her 
humble  cabin  home. 

**Wherefore,  this  plaintiff,  Frankie  Anderson,  prays  judgment  that 
the  sheriff's  certificate  of  sale  to  this  defendant,  R.  H.  Batson,  for 
taxes  be  set  aside  and  declared  null  and  void,  and  that  plaintiff  may 
be  permitted  to  pay  her  lawful  taxes  with  15  per  eenliim  on  the 
amount  thereof,  and  interest  at  the  rate  of  30  per  cent,  per  annum  from 
the  date  of  the  sale  to  May  21,  1894,  and  the  costs  of  the  sale;  that  the 
sheriff  be  enjoined  from  the  execution  of  said  writ  of  possession;  that 
the  cloud  cast  upon  plaintiff's  title  to  said  real  estate  by  reason  of 
i5aid  tax  sale  may  be  removed,  and  for  cost  herein  expended,  anti  fi- 
nally prays  for  all  proper  and  appropriate  relief  that  is  just  and 
equitable.  1j.  Y.  Hubble, 

*  *  A  itorne\f  for  Pla  intiffs . ' ' 

Here  follows  Batson's  petition:  **The  plaintiff,  R.  H.  Batson,  slates 
that  on  Ihe2i^d  day  of  March,  1891,  he  purchased  at  sheriff's  sale  tie- 
fore  the  courthouse  door  in  Lancaster,  Kentucky,  a  house  and  lot 
in  Lancaster,  Kentucky,  Garrard  county,  Iventucky,  located  in 
Lancaster,  and  bounded  as  follows:  Beginning:  at  a  stone  corner 
to  lot  No.  2,  boundary  to  lot  of  Baker,  ol  color;  thence  with  line 
6411  N.  20  poles  to  a  stone  corner  to  Biker  in  line  of  the  colored 
•cemetery;  thence  with  said  cemetery  line  S.  28J  VV.  I(t8  p(»le>; 
thence  to  a  stone  on  lot  No.  4;  thence  with  liiu  a\o.  4  S.  641  E-  25 
poles  to  the  edge  of  the  street,  a  stone  corner  to  lot  No.  4;  thence  N. 
201  K.  108  feet  and  8  inches  to  beginning,  containing  one  acre,  more 
•or  less. 

'^Plaintiffstates  that  said  land  was  sold  for  cash  in  hand,  and  he  l>e- 
■came  the  purchaser  at  the  price  of  $4.90,  he  l>eing  the  highest  bid- 
<ler,  and  no  one  would  take  a  less  amount  or  would  pay  a  greater 
sum  for  said  lot.  Plaintiff  states  that  said  land  was  advertised  by 
posting  advertisements  fifteen  days  before  the  day  of  sale,  and  was 
also  published  in  a  newspaiier  then  published  in  this,  the  county  of 
■Garrard,  for  four  issues  before  the  day  of  sale.  Publication  was  once 
a  week  in  the  town  of  Lancaster,  and  said  paper  was  a  paper  of  gen- 
eral circulation,  and  same  was  published  more  than  fifteen  days 
before  the  day  of  sale.  Before  said  sale  the  sheriff  mailed  to  the  de- 
fendant a  postal  card,  addressed  to  his  place  of  residence,  notifying 
him  of  the  time  and  place  of  sale.  Plaintiff  further  states  that  within 
fifty  days  after  said  snle  he  notified  the  defendants,  Frankie  Ander- 
f^on  and  James  Anderson,  in  writing,  of  the  purchase  of  said  lot  by 
him  of  such  purchase,  and  further  states  that  said  pun-hase  was 
made  on  two  yenrs  ago,  and  same  has  not  been  redeemed  by  the 
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defendHiit  or  either  of  them  or  any  one  for  thetn.  'Pfaintiff  fgrther 
states  that  on  the —  dxtyof  Anguat,  1893.  the  shieritf  of  Garrard 
county,  Kentucky,  nmde  him  a  deed  to  said  house  and  lot,  which 
was  duly  acknowledged  hy  said  sheriff  and  delivered  to  plaintiff,  and 
by  him  delivered  to  the  clerk  of  Garrard  County  Court  for  record, 
and  that  said  title  now  vests  in  him  in  fee  simple^  and  that  he  is 
now  entitled  to  the  possession  of  same.  Said  deed  is  filed  lierewith 
and  made  part  hereof. 

*' Wherefore,  plaint! fT  prays  judgment  for  the  po^sfssion  of  said 
land,  for  title  to  same,  for  all  costs  and  for  all  proper  and  appropri- 
ate relief.  R.  H.  Tomlinson, 

* ' .  I tlorriet/  for  Plaintiff, '  * 

The  court  l)elow  sustained  a  demurrer  to  the  petition,  and  dis- 
missed the  action,  and  appellants  now  ask  a  reversal  of  that  judgment. 
The  chief  contention  of  appellee  is  that  the  judgment  rendered  in 
the  action  of  appellee  aeainst  appellants,  atK)ve  set  out,  is  a  bar  to 
appelianis'  right  to  recover;  that  the  suit  of  appellants  is  not  a  suit 
to  vacate  or  modify  the  Judgment  aforesaid,  and  if  it  was  a  suit  for 
t^ueh  purpose  that  appellants  h:iv(*  not  shown  themselves  entitled  to 
any  moditic*ation  thereof. 

Section  21  of  article  7,  chapter  92  of  tiie  General  Statutes,  gives  to 
a  married  woman  the  ritrht  to  redeem  her  land  sold  for  taxes  within 
five  yeai-s  from  the  time  notice  of  the  purt'hase  has  been  given  to 
both  hu*<bandand  wife. 

It  is  alleged  in  the  petition  that  no  notice  whs  ever  given,  but  that 
8oon  after  the  sjile  appellants  heard  that  appellee  had  purchased 
it,  and  that  she  then  offered  to  pay  him  liis  hid  with  all  leual  inter- 
est, and  that  he  refused  s^me  anti  demanded  $75.  It  will  be  seen 
from  the  copy  of  appellee's  petition  that  he  souirht  to  obtain  both 
|M)ssession  and  title,  and  it  apr>ears  from  the  judgment  that  he  only 
obtained  judgment  for  possession,  from  which  it  is  evident  that  the 
court  was  of  opinion  that  he  was  not  entitled  to  anythinir  more, 
and  tlie  question  of  title  and  the  right  to  redeem  remained  the  same 
as  if  no  jiidtrment  hsd  been  rendered,  and  it  may  be  observed  that 
rxu  judgment  could  <leprive  the  married  woman  of  her  statutory 
right  to  redeem  the  land,  and,  if  it  l)e  concealed  that  the  judgment 
e8tal>lish€>s  the  regularity  of  the  sale  and  the  giving  of  the  fifty  days 
notice,  yet  the  right  tt>  redeem  had  not  expired  at  the  time  tliis  suit 
was  l)rought  and  the  offer  made  to  pay  all,  if  not  more  than  all,  ap- 
pellee had  a  right  to  demand. 

For  the  reasons  indicated  the  judirment  of  the  court  below  is  re- 
versed and  cause  remanded,  with"  dire<rtions  to  overrule  the  demur- 
rer and  to  allow  appellants  to  redeem  the  land  by  payimr  the  amount 
of  appellee's  t)id,  with  the  interest  and  costs  allowed*  by  law,  and  the 
ooet  of  the  suit  of  apfiellee  against  appellants,  and  also  cancel  the 
deed  made  by  the  sheriff*  to  appellee,  and  for  proceedintfs  consistent 
with  this  opinion. 


Thk  Natioxal  Oak   Lkathkr  Co.  v.  Thk  ARMocu-CrnAHY 

Packinc;  Co. 

(Filed  September  29,  1896.) 

/.  Hale  of  personal  property  -Defective  goods  Counterclaim  The  puvchnser 
of  a  car  load  of  hides,  when  sued  for  the  purchase  price,  had  the  right  to  re- 
cover by  way  of  connterclHim  the  damasces  he  had  auflPered  by  reason  of  the 
inferior  quality  of  a  former  shipment  of  hides  from  pliintifT,  although  he  had 
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UHed  the  kiden  after  discovering;  the  defects,  rh  he  had  paid  for  them  before  he 
had  received  them  or  had  an  opportunity  of  inspection,  and  the  letters  of 
plaintiff,  who  wan  a  nonresident  without  property  in  this  State,  were  such  a^ 
to  justify  (he  conclusion  that  the  claim  for  damages  upon  that  car  load  was 
admitted,  and  would  be  paid  or  allowed  on  the  next  settlement  between  the 
parties. 

V.  Same  I'se  of  (J(mhIs  itfier  liiM'overii  uf  tlefevfs  -Defendant  was  also  en- 
titled t(»  recover  by  way  of  counterclaim  the  damages  suffered  by  reason  oi  the 
inferior  condition  of  the  second  carload  of  hides,  for  the  purchase  price  of  which 
the  suit  was  brought,  although  he  had  uned  them  also  after  discovering  the 
defects,  as  the  plaintiff  had  refused  his  offer  to  surrender  all  except  such  a 
number  as  was  necessary  to  indemnify  him,  and  he  had  then  used  them  to  pre- 
vent their  loss.  While  ordinarily  the  vendee  may  not  prescribe  the  condition.^ 
on  which  he  will  return  or  surrender  the  goods,  the  quality  of  which  he  asserts 
does  not  satisfy  the  contract,  yet  here  the  original  claim  was  unpaid,  as  well  a* 
other  necessary  expenstjs.  and  defendant  had  the  right  to  retain  enough  of  the 
hides  to  indemnify  him  for  his  loss,  and,  plaintiff  having  refused  his  offer  to 
surrender  the  remainder,  there  was  nothing  left  for  defendant  to  do  but  to  use 
them. 

Harnett,  Miller  i^-  Burnett  for  ap|>eliant. 

(jibson  <&  Marshall  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  HaKelrigif. 

This  suit  was  brought  by  the  a]>pellee  to  recover  <»f  the  appellant 
a  brth^nce  alleged  to  t)e  due  on  the  purchase  <»f  a  mr  load  of  native 
steer  hidis,  shipped  from  South  Ontaha,  Nebraska,  to  the  appellant 
ac  Louisville,  Kentucky. 

The  <lefense  interposf  d  was  thsit  on  a  former  shipment  of  sinniar 
hides.  ;uid  which  ha<l  been  paid  for  before  opportunity  for  inspection 
and  in  fact  l)eft>re  lecelving  them,  the  appellant  was  entitled  to  .some 
$I8()  in  damMji:es  l>y  reason  of  the  hides  beinjr  inferior  in  ((uality  U> 
that  warranted  by  tlie  appellee,  and  further  that  material  defects  ex- 
isted in  the  hides  la>t  shipped,  and  for  which  the  suit  had  been 
brought,  to  the  damage  of  appellant  in  the  sum  of  $282,  an<l  that  on 
an  adjustment  of  accounts  the  appellee  owed  appellant  $117.:^).  Cpon 
a  trial  (»f  the  issues  found  by  the  pleadimrs  the  court,  without  the  in- 
tervention of  a  jury,  hiund  for  the  appellant  in  the  sum  of  its  coun- 
tenlaiiii,  but  subsecpiently  reversed  its  ruling  and  entered  judgment 
for  the  appellee  in  the  total  sum  claimed. 

This  latter  finding,  however,  was  not  because  of  a  lack  of  proof 
showing  the  inferior  (|uality  of  the  hides,  for  <if  the  first  car  the  court 
said:  **When  the  car  reached  the  city  of  Louisville,  while  the  hides 
were  beinjr  tieshed  and  were  inspected  and  examined  by  the  defend- 
ants, it  was  found  that  1  of  said  hides  was  that  ol  a  work  ox« 
worih  2  cents  per  pound  less  than  the  price  charged;  that  8  were 
hides  01  bulls,  worth  23  c<  nts  per  pound  less  than  charged;  that  12 
were  branded  and  worth  1  cent  per  pound  less  than  charueil;  that 
2(U  were  badly  cut  and  worth  1  cent  per  pound  less  than  the  price 
chariied,  and  that  said  defects  les^^ened  ihe  value  of  the  car  load 
of  said  hides  by  the  sum  of  $l8<i.40." 

And  (;f  the  second  car  the  court  said:  **Said  hides  were  examined 
and  inspected  by  defendant,  and  3o8  of  them  were  found  unnecessa- 
rily dirty,  lonjr  haired,  of  inferior  quality  anci  umler  weii,rht." 

But  the  court  finally  denied  the  relief  soutrht  by  the  counterclaim^ 
and  to  which  the  defendant  had  simwn  itself  entitled  l»y  the  proofs 
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on  the  ground  that  *4he  defendant,  by  using  the  hides,  accepted 
them,"  and  it  could  not,  therefore,  recover  for  defects  alleged  to  have 
been  found  before  they  were  used. 

This  is  clearly  the  general  doctrine,  but  in  this  case  the  appellant 
had  paid  the  purchase  price  for  the  first  car  load  of  hides  on  the  faith 
of  the  appellees's  warranty.  The  hides  were  received  in  the  early 
part  of  July,  1889,  and  in  due  course  went  into  the  beam-house 
early  in  August.  While  in  here  the  defects  were  noted.  They  could 
not  have  been  discovered  before  in  the  ordinary  run  (»f  the  business. 
Notice  of  the  defects  was  at  once  forwardetl  to  appellee  and  damag:es 
demanded.  The  appellee  responded  in  effect  admitting  the  inferior 
condition  of  the  hides  and  promi.'^lng  a  better  showing  on  the  second 
car  load. 

It  said:  **\Ve  had  much  reason  to  be  dissatl'^fied  with  the  take  off 
of  our  hides,  and  we  have  disrharj^ed  the  man  who  has   been  in 
charge  of  it.    We  have  now  one  of  the  liest  men,  etc  *' 

The  claim  fc»r  reclamation  was  not  denie<l,  and  while  there  is  no 
express  prohnse  to  allow  it,  such  a  promise  is  easily  inA^rable.  In  a 
few  days,  however,  the  second  <'«rarriv*'d,and  the  hides  were  found 
in  worse  condition  than  the  first.  After  a  further  correspondence 
and  the  payment  of  a  considerable  sum  for  expense  of  pn serving 
the  hides  so  that  they  might  be  of  some  value  to  whomsoever  mijfht 
finally  get  them,  the  ap|>ellant  ajrreed  to  deliver  to  the  Ohio  Falls 
Oak  leather  Co.,  at  the  direction  of  the  appellee,  all  the  hides  ex- 
cept eighty,  which  it  proposed  to  re*<erve  to  pay  damages.  This  offer 
was  refused.  Finally,  all  plans  of  adjustment  failing,  and  the  ap- 
pellee at  no  time  tendimr  or  offering  to  make  ^ond  ihe  admitted 
damages  accruing  to  the  appellant,  and  it  becoming  manifest  that 
the  hides  were  about  to  spoil,  the  appellant  sent  to  the  appellee  the 
price  of  the  hides  as  stipulated  in  the  contract,  less  its  claim  for 
damas;es  as  stated,  and  proceeded  to  use  them  in  order  to  save 
them. 

Keeping  in  mind  that  the  vendor  was  a  nonresident  and  without 
property  in  the  Slate,  we  are  at  a  los-^  to  see  what  the  appellant 
could  have  done  in  this  case  other  I  hat  what  it  did  do.  Certainly  it 
was  not  require<l  to  reject  the  first  car  load  and  look  to  the  nonresi- 
dent vendor  to  pay  back  the  purchas-e  price.  Moreover,  as  we  have 
seen,  it  was  a  most  natural  conclusion  from  the  letters  of  (he  appel- 
lee that  the  claim  for  danniges  on  that  car  load  was  admitted  nnd 
would  be  paid  or  allowed  on  the  next  settlement  between  the  par- 
tic*-*. 

When  sued  for  the  price  of  the  sf  cond  loHd  we  perceive  no  reason 
why  thisadmitted  claim  should  not  be  allowed.  As  to  the  second 
load  it  nn»y  he  concedeci  that  ordinarily  the  vendee  may  not  pre- 
scribe conditions  on  which  he  will  return  or  surrender  the  goods, 
the  (]uality  of  which,  he  asserts,  do  not  .satisfy  the  contract,  hut  here 
the  oriKinal  claim  wa**  unpaid  and  other  necsssary  expenses  had 
been  incurred,  and  certainly  the  vendee  miaht  at  least  retain  the  eijjhty 
hides  as  indemnity  for  his  loss.  When  he  offered  the  balance  to  ap- 
pellee the  offer  was  refused,  and  we  think  no  law  required  him  then 
to  let  the  whole  or  any  part  of  his  indcnmity  get  out  of  its  control  or 
go  to  ruin. 

The  first  jndt?ment  oujjht  not  to  hiive  been  set  aside,  and  the  judg- 
ment appealed  from  is  reversed  to  the  end  that  the  original  judg- 
ment niav  be  re-entered. 
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Gaur,  S<x)tt  &  Co.  V.  Lyox,  &c. 

Samk  v.  Same. 

(Fifed  September  29,  1896.) 

/.  I^vy  of  {fetieral  attachment  in  (tction  to  enforce  mortyuge  lien  on  fterHonal 
piffpertAj — In  an  action  by  appellants  to  enforce  a  mortgage  lien  on  peritonal 
property,  the  mortgage  expresHly  providing  that  the  mortgageen  might  retain 
the  poH8ession  of  and  use  the  property,  the  mortgagor  could  not  be  lawfully 
deprived  of  this  right  before  judgment  in  the  action  ascertaining  the  amount 
the  plaintiffs  were  entitled  to  recover,  and  subjecting  the  property  to  the  sat- 
isfaction of  the  judgment,  and.  therefore,  the  plaintiffs  had  no  right  to  have 
a  general  attachment  levied  on  the  property  and  luive  it  sold  under  order  of 
the  county  judge,  and  the  court  properly  quashed  or  discharged  the  levy  and 
set  aside  the  sale.  The  plaintiff  was  not  entitled  to  a  spesific  attachment,  none 
of  the  grounds  therefor  being  alleged. 

2,  IHsrharye  of  att^tchment  -  Although  the  mortgaged  property  was  not  sub- 
ject to  the  general  attachment,  that  constituted  no  reason  for  discharging  the 
attachment,  the  grounds  therefor  not  being  controverted  and  no  party  in  in- 
terest having  moved  for  the  discharge:  but  there  can  be  no  reversal  on  account 
of  the  error  of  the  court  in  discharging  the  attachment,  as  it  does  not  appear 
that  the  defendant  was  prejudiced  thereby. 

H.  Action  for  recovery  of  personal  property  Damages  for  detention  - -In  an 
action  by  the  debtor  to  recover  this  mortgaged  property  wrongfully  taken 
under  the  attachment,  and  to  recover  damages  for  its  taking  and  detention,  he 
was  not  entitled  to  recover  damages  for  the  taking,  but  only  for  the  detention 
of  the  property.  In  such  an  action  damages  are  not  recoverable  for  the  mere 
trespass  committed  in  the  unlawful  seizure  of  the  property  (Civil  Code. section 
388),  nor  was  the  debtor  entitled  to  recover  damages  for  the  detention  of  the 
property  beyond  the  period  when  his  right  to  the  possession  terminated.which 
was  upon  the  rendition  of  the  judgment  directing  the  commis^iol^er  to  sell  the 
jiroperty  to  satisfy  the  cliim  of  the  mortgagees.  It  was,  therefore,  error  to  in- 
struct the  jury  that  he  might  recover  damages  for  the  taking  of  the  property 
and  for  the  detention  up  to  the  date  of  their  verdict.  The  right  to  recover  the 
property  was  not  contested,  and,  therefore,  that  question  is  not  presented. 

4.  Same  The  court  having,  at  the  instance  of  appellants,  credited  the  orig- 
inal judgment  in  their  favor  by  the  amount  of  the  subsequent  judgment 
against  them  for  the  value  of  the  property,  they  can  not  complain  that  the 
court  did  not  also  credit  their  judgment  by  the  amount  of  the  damages  as- 
sessed against  them  for  the  taking  and  detention  of  the  property,  as  the  attor- 
ney who  brought  the  action  to  recover  the  damages  was,  if  they  were  properly 
assessed  and  recovered,  entitled  to  a  lien  thereon  for  his  fee,  which  equaled 
that  amount. 

R.  H.  Bush  for  appellants. 

Montgomery  &  Barry  and  L.  A.  Faurest  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  LanUes. 

These  two  eases  were  by  agreement  heard  in  this  court  together. 
The  first  is  an  appeal  from  the  Judgment  of  the  Hardin  Circuit  Court, 
rendered  in  an  action  brought  by  the  appellants  against  theappelle<^ 
to  recover  on  two  notes,  for  $2()0  each,  executed  by  the  appellee  for  a 
separator,  fixtures  and  appurtenances,  which  were  secured  by  a 
morteatre  on  the  same  property,  a  yoke  f)f  oxen  and  a  small  parcel 
of  land  in  Breckinridge  county,  and  to  subject  the  mortgaged  prop- 
erty to  the  payment  of  the  notes. 

At  the  commencement  of  the  action  a  general  attachment  was  sued 
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out  by  the  appellants  on  the  js^round  that  the  appellee  had  no  pro|)- 
erty  in  the  county  ol  Hardin,  or  in  the  State  of  Kentucky,  Hubject 
to  execution,  t>r  not  enough  thereof  to  fsatisfy  the  clainiH  suc*d  on, 
and  that  the  i-lalnis  would  tieendan^ered  by  delay  in  obtaining  Judg- 
ment and  return  of  no  property  found. 

The  writ  of  attachment  was  placed  in  the  hands  of  the  sheriff,  and 
was  levied  upon  the  personal  property  embraced  in  the  mortgage, 
which  was  sold  by  a  special  c-ommissi«mer  under  an  ordt-r  of  the 
county  judue  of  Hardin  county,  made  upon  due  notice,  at  the  in- 
stance of  the  appellants,  and  the  sale  was  duly  reported  by  the  com- 
missioner. 

It  was  expressly  provided  in  the  mortgage  that  the  ap|>ellee  might 
hold  and  use  the  personal  property  in  Hardin,  Breckinridge  and 
Meade  count  its. 

Without  attempting  to  give  in  detail  all  of  the  steps  that  were 
taken  in  the  action,  it  is  sufficient  for  the  purpos(»s  of  this  case  to  say 
that  there  was  no  defense  to  the  action,  and  that  the  grounds  of  the 
attachment  were  not  controverted,  but  the  court  below,  on  the  mo- 
tion of  the  appellee,  quashed  or  '^discharged  the  levy"  of  the  attach- 
ment, and  '*.*et  aside  the  sale  of  the  attached  property,''  made  in 
pursuance  of  the  order  of  the  county  judge  above  recited,  for  the 
reason,  as  it  appears,  that  the  property  covered  by  the  mortgage  to 
secure  the  debt  sued  on  was  not  subject  to  and  could  not  be  taken 
under  the  general  attachment  sued  out  in  the  action. 

Afterwanls,  the  cause  being  submitted,  the  court  rendered  a  judg- 
ment In  favor  of  the  appellants  for  their  debt,  and  subjected  the 
inortgagHl  personal  property,  described  in  the  judifment  as  a  *^sepa- 
rator,  1U,(H2,  on  wagon,  with  folding  stacker,  belts  and  usual  ap- 
purtenances; also  one  yoke  of  oxen,  about  six  years  old;"  and 
directed  that  it  should  be  sold  for  th:it  purpose  by  a  special  commis- 
sioner appointed  in  the  judgment,  and  the  court,  *'on  its  own  motion, 
discharged  the  attachment  herein."  This  action  of  the  court  dis- 
charging the  attachment,  and  the  order  previously  made  by  the 
court  * 'discharging  the  levy  and  sale"  of  the  same  property  under 
the  same  attachment,  were  excepted  to  by  the  appellants,  and  are 
here  urged  as  error  by  <*onnsel. 

Since  under  the  mortgage,  as  we  have  seen,  the  appellee  had  the 
right  to  retain  the  possession  of  and  to  use  the  personal  property 
embraced  in  it,  he  could  not  be  lawfully  deprived  ol  this  right  be- 
fore judgment  in  the  action  ascertaining;  the  amount  the  appellants 
were  entitled  to  recover,  and  subjecting  the  property  to  the  satisfac- 
tion of  the  judgment,  except  in  the  manner  provided  by  law. 

Undoubtedly  the  appellants  had  the  right,  if  proper  grounds  ex- 
isted and  if  it  were  necessary  to  secure  their  whole  debt,  to  sue  out  a 
general  attachment,  but  we  hold  that  the  property  mortgaged  to 
secure  their  debt  could  not  be  levied  on,  nor  could  the  appellee  be 
lawfully  deprived  of  the  possession  or  use  of  it  under  a  general  at- 
tachment. 

Ample  provision  is  made  for  cases  of  this  kind  by  section  249  of 
the  Civil  Code,  which  provides  that  "in  an  action  to  enforce  a  mort- 
gage of  or  lien  upon  personal  pniperty,  *  *  *  if  it  satisfactorily 
appetir  from  a  verified  |)etition  or  from  affidavits  or  the  proofs  in 
the  cause  that  the  plaintiff  has  a  just  claim,  and  that  the  property  is 
about  to  be  sold,  concealed  or  removed  from  the  State;  or  if  the 
plaintiff  state  on  oath  that  he  has  reasonable  cause  to  believe,  and 
does  believe,  that,  unless  prevented  by  the  court,  the  property  will 
be  sold,  concealed  or  removed  from  the  State,  an  attachment  may 
be  granted  against  the  property." 
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The  existence  of  none  of  the  grounds  for  the  specific.*  attachment 
alhnved  by  this  Hectiori  of  the  CoHe  were  made  to  appear,  and,  con- 
sequently, no  reason  whs  shown  wliy  the  property  should  Ik?  taken 
from  the  possession  of  appellee  at  the  time  thf  attachment  was  sued 
out.  The  court  below,  therefore,  pro|»erly  quashed  the  levy  and  set 
aside  the  sale  of  this  pioperty  made  under  the  (reneral  attachment; 
but  as  tlie  ap|>eiliinis  had  the  right  to  sue  out  a  general  attachment 
the  court  erred  in  discharging  the  attachment  when  the  grounds  of 
it  were  not  controverted  and  no  party  in  interest  had  moved  for 
tlie  discharge.  The  altachiuent  ought  to  have  been  sustained.  ((>ivil 
(>t)de,  section  201.) 

The  appellants,  however,  have  not  shown  and  the  record  does  not 
discover  that  their  substantial  rights  were  prejudiced  by  this  erro- 
neous action  of  the  court,  and  the  judgment  can  not,  therefore,  t>e 
reversed  on  account  of  it. 

The  second  case  was  an  action  in  the  Hardin  Circuit  Court,  brought 
by  the  appellee  against  the  appellants,  to  rei:over  the  sepsirator  and 
the  yoke  of  oxen,  upon  which  the  attachment  in  the  first  case  was 
levied  and  whieh  were  described  in  the  mortgage  and  judgment  in 
that  case,  and  therein  subjected  and  directe<1  to  be  sold  to  pay  the 
appellants'  claim,  Xckgether  with  damages  for  the  taking  and  deten- 
tion of  said  property. 

This  property,  as  we  have  seen,  was  taken  from  the  possession  of 
the  appellee  under  the  said  general  attachment,  and  was  sold  by 
order  of  the  county  judge,  and  the  levy  and  sale  discharged- and  set 
aside  by  the  court  below. 

The  judgment  of  the  court  directing  the  sale  of  this  property  to 
satisfy  the  claim  of  the  appellants  was  rendered  on  the  6th  day.  of 
l)e(*ember,  1893,  and  the  action  for  the  rec»overy  of  the  property  and 
damages  for  taking  and  detaining  it  was  connneiiced  on  the  6th  day 
of  February,  18J)4.  The  jury,  under  what  may  be  termed  a  peremp- 
tory instruction,  found  a  verdict  for  the  appellee,  fixing  the  vjdue  of 
the  separator  at  $275,  and  the  value  of  the  yoke  of  oxen  at  $50,  or 
$25  lor  each  ox,  and  assessed  the  damages  at  $180,  and  the  court  ad- 
judged that  tht;  appellee  recover  of  the  appellants  the  separator  and 
the  yoke  of  oxen,  if  to  be  had;  and,  if  not  to  be  had,  the  value  of 
each,  as  fixed  by  the  jury,  and  $180  damages,  and  costs. 

This  judgment  the  appellants  moved  the  court  to  **set-off"  against 
their  judgment  rendered  against  the  appellee  in  the  first  case,  but 
the  attorney  for  the  appellees  objected  to  this  motion  and  asserted 
his  lien  on  the  judgment  for  his  fee  in  the  case,  for  which  he  had  a 
written  contract. 

The  court,  upon  hearing  these  motions,  adjudged  that  **Gaar, 
Scott  &  Co.  have  a  prior  lien  upon  the  oxen  and  separator  for  their 
judgment  against  said  Lyon,  and  that"  the  all<»rney,  *'James  Mont- 
gomery, has  a  prior  lien  upon  the  $180  adjudged  as  damages  for  the 
amount  of  his  fet>s  agreed  to  be  paid  by  W.  N.  Lyon  herein  ad- 
judged to  amount  in  value  for  more  than  said  amount  of  $180." 

It  was  accordingly  ordered  that  the  judgment  of  the  appellants 
against  the  appellee  be  cre<lited  with  $325,  the  value  of  the  separator 
and  yoke  of  oxen  as  fixed  by  the  jury,  as  of  date  the  14th  day  of 
November,  1804, and  that  the  appellants  pay  to  the  attorney  the  said 
sum  of  $180,  the  amount  fixed  as  damages  by  the  jury,  all  of  which 
was  duly  excepted  to  by  the  appellants.  The  court  having  over- 
ruled the  appellants'  motion  for  a  new  trial,  this  a ppeid  is  prosecuted 
to  reverse  that  Judgment. 

The  court  below,  at  the  instance  of  the  appellants,  having  directed 
their  judgment  in  the  fir>t  fase  to  t»e  credited  with  the  amount  of 
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the  judgment  recovered  H^sunHt  them  by  the  appellee  in  the  second 
case  for  the  value  of  the  properly  sued  for  as  fixed  hy  the  jury,  the 
appellants  are  in  no  attitude  to  complain  of  the  refusal  of  the  court 
to  credit  their  jud^fment  with  the  further  sum  of  |I8()  damages  fixed 
for  the  taking  and  detenion  of  the  said  property  if  the  said  dam- 
ages were  properly  assessed  and  recovered.  Un«|uesMonably  the  at- 
torney, under  his  contract  exhibited  in  the  record,  and  under  the 
statute  in  such  cases,  had  a  lien  upon  the  amount  rt^ covered  in  the 
action,  and  we  are  not  prepared  to  say  that  under  the  contract  re- 
ferred to  theamount  of  the  damages,  if  properly  aas^ssed,  was  Kreater 
than  ought  to  have  l»een  allowed  to  the  attorney  for  his  services  in 
the  ntse,  or  that  the  court  beh»w  erred  in  allowing  to  the  attorney 
a  prior  lien  thereon  for  h^s  Ice.  But  the  material  question  arises  upon 
the  exceptitiU  taken  by  the  ap[)ellants  to  the  instruction  of  the  court 
under  which  the  damages  were  asses.sed. 

Counsel  for  the  appellants  made  no  question  in  the  court  below 
as  to  the  right  of  the  apticllee  to  lecover  the  property,  and  that  ques- 
tion is  not  before  us.  indeeil  it  appears  fiom  the  record  that  the 
right  to  recover  it  was  conceded  by  counsel  for  the  appellants,  the 
only  question  made  l)eing  as  to  the  time  to  which  tlamti^es  were  re- 
coverable. The  court,  in  the  instruction  given  and  excepted  to,  after 
telling  the  jury  that  the  property  in  controversy  belonged  to  the  a|>- 
pellee  at  the  time  it  was  seized  under  the  attachment,  that  the  tak- 
ing and  selling  it  by  the  appellants  whs  wrongful,  and  that  they 
should  find  for  the  appellee  the  said  property  and  fix  its  value,  fur- 
ther told  them  that  they  should  find  for  the  appellee  such  actual 
damages  as  they  believed  from  the  evidence  the  appellees  had  sus- 
tained "by  reason  of  the  unlawful  taking  an<l  detention  of  the  prop- 
erty tip  to  ihin  fitiit^^ — that  is,  up  to  the  date  of  the  trial,  which  was 
November  13,  1894. 

This  instruction  was  erroneous  so  far  as  it  allowed  the  recovery  of 
damages  in  the  action  for  the  (akiny  of  the  property,  and  ^o  far  as 
it  attempted  to  fix  the  time  to  which  damages  for  the  detention  of 
the  property  might  be  recovered. 

Conceding  that  the  appellees  had  the  right  to  the  possession  of  the 
property  at  and  after  the  time  it  was  taken  from  them  under  the  j?en- 
eral  attachment,  that  right  did  not  extend  beyond  the  date  of  the 
judgment  subjecting  the  property  to  sale  for  the  payment  of  the 
claim  of  the  appellants,  which  was  the  Gth  day  of  December,  1893. 
For,  if  the  property  was  then  or  afterwards  in  the  posse^ssion  of  the 
appellees,  or  whether  it  was  in  their  possession  or  not,  it  was  subject  to 
the  right  and  duty  of  the  special  commissioner,  who  was  appointed 
and  directed  by  the  judgment  of  the  court  to  sell  it,  to  take  it  into 
his  own  possession.  It  follows  from  this  that  the  damages  for  the 
detention  of  the  property  were  not  recoverable  for  any  peri(xl  lieyond 
the  time  when  the  appellee's  right  to  the  possession  of  the  property 
terminated.  And  in  this  action  damagas  w^ere  not  recoverable  for 
the  mere  trespass  committed  in  the  unlawful  seizure  of  the  prop- 
erty.   (Civil  Code,  section  388.) 

YoT  the  reasons  given  the  judgment  in  the  first  case  is  aftirmed, 
and  the  judgment  in  the  second  case  is  also  affirmed,  except  for  the 
r(?covery  of  the$180  damages,  and  that  part  of  the  judgment  is  re- 
versed und  the  cause  remanded,  with  directions  to  award  the  appel- 
lants a  new  trial  as  to  the  damages  for  the  detention  of  the  property 
which  was  in  ctmtroversy  in  the  action,  and  for  further  proceedings 
consistent  with  this  opinion. 


504         BANNON  V.  CLARK  COUNTY  CEMENT  CO. 

The  court  (It^livered  the  following?  respoii:^  overruling  a  petition 
for  rehearinjif  O^'tober  i:i,  189G: 

Pev  curiam.  Tpon  a  review  of  the  records  in  these  cases  the 
court  adheres  to  thf  opinion  which  has  been  delivered. 

Section  240  of  tiie  Civil  Code,  providintc  a  remedy  by  specific 
attachment  in  an  action  to  enforce  a  niort^aire  or  lien  upon  per.:$pnal 
property, 'wa»  not  Intended  to  be'c'umulalive  or  in  addition  to  the 
remedy  attbrded  l\v  an  ordinary  or  g^eneral  attachment  in  respect  of 
the  specific  property  em hracc*d  in  tlie  mortj^aare  or  covered  by  the 
lien  sought  to  be  enforced.  It  was  intended  to  enable  the  mortgaicor 
or  lien-holder  to  secure  the  property,  under  the  conditions  named 
in  the  section,  so  that  his  rights  acquired  in  the  transaction  by  which 
the  lien  was  created  in  it  may  t)e  enforced  without  rejiard  to  its 
being  sulyect  or  not  sutyect  to  execution  or  attachment  for  debt. 

Proj>erty  not  subject  to  execution  may  be  mortgaged  by  the  owner 
of  it,  and  yet  be  exempt  from  execution  or  general  altachnjent  for 
debt.  80  that,  as  held  in  the  opinion,  the  remedy  provided  by  the 
section  is  ample  and  complete,  and,  being  specific,  is  exclusive,  in 
respect  of  the  mortgaged  pro|>erty,  of  all  other  remedies. 

As  regards  the  measure  of  damages,  counsel  have  stated  the  rule 
correctly  in  the  case  of  ccmversion  of  personal  projjerty.  But  this 
was  not  a  case  of  conversion.  The  original  petition  was,  in  effect^ 
an  action  to  recover  <lamages  for  trespass  in  unlawfully  taking  the 
property.  But  the  amended  petition  changed  the  action  so  as  to 
niake  it  an  action  for  the  recovery  of  the  property  and  damages  for 
the  detention  of  it.  This  was  dcaie  without  objection  on  the  part  of 
counsel  for  the  appellants,  who  conceded,  as  stated  in  the  opinion,, 
that  the  appellees  were  entitled  to  recover  it.  -  80  that  the  only  ques- 
tion as  to  damages  was  the  time  to  which  a  recovery  might  be  had. 
And  for  the  reason  that,  by  the  express  provisions  of  the  mortgage^ 
theappellee  had  the  right  to  retain  and  use  the  property,  the  opinion 
holds  that  the  damages  for  the  detention  of  the  properly  could  be 
estimated  only  to  the  date  of  the  judgment  subjecting  it  t(»  sale  to 
enforce  the  liens.  In  such  a  case  damnges  for  detention,  but  not  for 
taking  the  property,  are  recoverable  by  the  plaintiff  as  provided  in 
section  ;i88  of  the  Civil  Code. 

As  regards  the  right  of  set-off,  the  opinion  does  not  hold  that  it  dici 
not  exist.  But,  under  the  statute,  it  is  held  that  the  attorney  for  the 
plaintiffs  (appellees  here)  had  a  lien  in  the  judgment  on  the  m mount 
recovere<l  tf»  secure  his  fee  under  his  contract,  and  this  we  think  is 
well  settletl.  (Kenlui-ky  Statutes,  section  107;  Robertson  v.  Shutt^ 
9  Bush,  659.) 

The  petition  for  rehearing  and  motlification  of  the  opinion  is  over- 
ruled. 


Bannon  v.  Clark  County  Ckmknt  Co. 
(Filed  September  80,  1896— 3 o^  to  be  reported.) 

liefuHul  of  inslniction  h\vhidiii\f  hearsay  eridenve  HearHaj'^  testimony  hav- 
ing been  admitted  without  objection  or  exception,  and  no  motion  having  been 
made  to  exclude  it  when  it  was  disclosed  that  it  was  based  qn  what  others  bad 
said,  the  action  of  the  court  in  refusing?  to  j^ive  an  instruction  telling  the  jury 
not  to  consider  it  was  not  a  reversible  error,  if  error  at  all. 

Lane  «&  Burnett  for  appellant. 
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Phelps  &  Thum,  O'Neal,  Phelps,  Pryor  and  Selligman  for  appel- 
lee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Guffy. 

The  appellant  instituted  this  action  in  the  Jefferson  Circuit  Court, 
Law  and  Equity  division,  against  the  appellee,  seeking  to  recover 
damage  by  reason  of  the  failure  of  appellee  to  furnish  the  kind  and 
quality  of  cement  that  appellant  had  purchased  of  appellee,  and 
which,  as  he  alleged,  it  had  agreed  to  furnish. 

Appellee  deniea  the  agreement  or  contract  set  up,  but  admitted 
selling  cement  to  appellant,  and  pleaded  a  counterclaim  and  set-off 
against  appellant  for  $2,050.22,  due  for  cement  sold  to  appellant.  A 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  appellee  for 
$1,486.34,  and  appellant's  motion  for  a  new  trial  having  been  over- 
ruled he  prosecutes  this  appeal. 

The  evidence  in  the  case  was  conflicting,  and  it  was  the  province 
of  the  jury  to  weigh  and  determine  the  facts,  but  appellant  earnestly 
insists  that  the  court  erred  in  refusing  to  give  the  following  instruc-^ 
tion,  viz:  *'The  court  instructs  the  jury  that  they  must  exclude  fronx 
their  consideration  and  disregard  all  the  testimony  of  the  witness^ 
Kreigsharber,  as  to  what  others  told  him  was  the  cause  of  rejecting^ 
the  cement  in  question." 

It  appears  in  the  testimony  of  said  witness  that  he  had  detailed  as 
facts  what  he  had  merely  heard  from  others.  Such  testimony  was 
iDCom])etent,  and  would  doubtless  have  been  excluded  from  the  con- 
sideration of  the  jury  if  appellant  had  moved  the  court  to  do  so  at 
the  time  that  it  was  shown  that  the  te.stimony  was  only  based  upon 
what  other  persons  had  said,  but  no  such  motion  was  then  made. 
We  do  not  think  that  the  failure  of  the  court  to  give  the  instruction 
asked  at  the  time  it  was  offered  was  such  an  error,  if  error  at  all,  aa 
to  authorize  a  reversal  of  the  judgment  appealed  from.  Appellant 
does  not  insist  that  the  instructions  given  are  erroneous. 

Judgment  affirmed  with  damages. 


Illinois  Central  R.  R,  Co.  v.  Hilliakd. 

{Filed September  30,  1896— A^b^  to  be  reported.) 

1,  Injury  to  conductor  of  train  through  negligence  of  car  inspectoi — Where 
the  conductor  of  a  freight  train  was  injured  by  the  giving  way  of  a  round  of  a 
ladder  attached  to  one  of  the  cars,  which  was  caused  by  a  defective  bolt,  the 
company  was  liable  for  the  injury  if  it  knew  of  the  unsound  condition  of  the 
ladder,  or  could,  by  the  exercise  of  ordinary  care,  have  known  it  in  time  to 
remedy  the  defect,  unless  the  conductor  himself  knew  or,  by  exercising  ordi- 
nary care,  could  have  known  the  ladder  was  in  such  condition,  and  the  court 
properly  so  instructed  the  jury  in  an  action  by  the  conductor  against  the  com- 
pany to  recover  for  the  injury. 

2,  Fellow  servants — The  conductor  and  the  car  inspector  were  not  fellow 
servants  in  the  sense  of  being  upon  a  common  footing  and  agents  of  each 
other,  and  the  court  properly  refused  to  instruct  the  jury  that  the  conductor 
could  not  recover  for  the  negligence  of  the  car  inspector  unless  that  negligence 
was  gross  negligence. 

3,  Same — There  is  a  difference  in  the  degree  and  character  of  examination 
of  cars  required  of  a  car  inspector,  who  is  employed  for  that  special  purpose^ 
and  that  required  of  a  conductor,  who  can  not  reasonably  be  expected  to  make 
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snch  close  examination  as  to  discover  a  latent  defect;  and  as  the  evidence  in 
this  case  shows  the  bolt  which  held  the  defective  round  of  the  ladder  was  so 
rusted  and  worn  that  the  tap  slipped  off  when  plaintiff  grasped  the  round,  the 
jury  had  the  right  to  conclude  the  inspector  could  and  would,  by  the  exercise 
of  ordinary  care,  have  discovered  the  defect,  and  that  the  conductor  could  not 
have  discovered  it  by  the  exercise  of  the  degree  of  care  required  of  him. 

Will.  Lindsay  and  Geo.  L.  Husbands  for  appellant. 

Thus.  G.  Poore,  Thos.  E.  Moss  and  Thos.  H.  Hines  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  tiie  court  by  Judo^e  Lewis. 

E.  V.  Hilliard  was  employed  as  conductor  of  a  freiirht  train  of 
appellant,  the  IIlin(»is  (-entral  Railroad  Co.,  which  left  Mounds 
h)tation  of  that  State  Oct(»ber  o,  1893,  troin;;  southward,  but  just  be- 
fore reachinj^  Clinton,  Kentucky,  (he  train,  moving;  at  about  the 
rate  of  five  miles  per  hour,  broke  apart,  and  Hilliard,  being;  on  the 
top  of  the  cats,  thereupon  startetl  to  descend  to  the  ground  <»n  a  lad- 
der fixed  at  the  end  of  one  of  the  cars,  when  a  round  thereof  as  he 
grasped  it  gave  way,  in  consequence  of  which  he  fell  and  one  of  his 
hands  was  so  crushed  by  a  wheel  as  to  nwessitnte  amputation. 

It  is  not  contended  that  he  was,  under  the  circumstances,  out  of  his 
proper  place  or  negligent,  or  outside  his  line  of  duty  in  attempting 
to  oeseend  in  the  manner  and  time  that  he  did  so;  nj)r  is  there  dis- 
pute about  his  fall  and  injury  resultinsr  fnmi  insecure  fastening  of 
the  round  which  he  had  to  take  hold  of  in  order  to  descend.  The 
questions,  therefore,  are  whether  the  railroad  company  was  guilty 
of  actionable  negligence,  and  if,  or  although  it  was,  whether  Hilliard 
as  con(iuctor  was  guilty  of  such  contributory  negligence  as  that  t)ut 
for  it  the  fHll  and  injury  would  not  have  occurred,  and  those  ques- 
tions involve  an  inquiry  as  to  the  respective  and  relative  duties  of 
the  two  parties. 

As  the  lower  court  instructed  the  jury,  it  was  the  duty  of  the  com- 
pany to  provide  and  keep  in  good  and  safe  condition  the  ladders  at- 
tached t<>  tlie  several  cars;  and,  as  it  further  instructed,  if  at  the  time 
plaintiff  was  hurt  the  ladder  in  question  was  in  an  unsafe  condition 
and  defendant  knew  it,  or  by  the  use  of  ordinary  care  could  have 
known  it  in  time  to  put  the  same  in  a  safe  condition,  and  the  injury 
resulted  from  such  condition  of  the  ladder,  then  plaintiff  was  entitled 
to  recover,  unless  plaintitT  knew,  or  by  exercising  ordinary  care 
could  ha\e  known,  the  ladder  was  in  such  condition. 

Defendant  asked  l»ut  the  <'ourt  refused  to  give  the  following  in- 
struction: **That  the  car  inspector  of  the  defendant  and  the  plaintiff 
as  conductor  of  the  freight  train  upon  which  the  accident  happened 
were  fellow  servants,  engaged  in  the  same  line  of  service  as  to  the 
inspection  of  the  cars  in  sjdd  train,  and,  though  the  jury  may  believe 
from  the  evidence  that  said  inspectors  were  guilty  of  negligence  in 
the  inspection  of  said  cars,  yet  they  can  not  find  for  plaintiff  unless 
they  believe  said  negligence  was  jjross  negligence." 

That  in^^truction  was  properly  refused  because  abstract  and  mis- 
leading. In  the  first  place  the  person  employed  at  Mound  Station 
to  inspect  each  car  of  a  train  and  ascertain  if  it  is  in  a  safe  condition 
was  not  a  fellow  servant  of  plaintitf  in  the  sense  of  being  upon  a 
common  footing  an<l  agents  of  each  other.  They  acted  in  diflerent 
spheres,  and  neither  could  or  was  re(|uired  to  Lnow  whether  the 
other  was  properly  d(»ing  his  duty.    In  the  second  place  it  would 
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liave  been  improper  to  require  the  jury  to  believe  the  inspector 
was  guilty  of  gross  nej?lij?ence.  The  simple  inquiry  was,  as  they  had 
been  instructed,  whether  the  company,  through  its  inspector,  used 
ordinary  care  in  examining  the  cars  so  as  to  ascertain  whether  the 
ladders  attached  to  each  were  in  a  safe  condition;  for  it  was  the  legal 
duty  of  the  company  to  guard  against  every  sou«ce  of  danger  they 
<!ou]d,  by  the  exercise  of  that  kind  and  dejfree  of  c.ire,  foresee  and 
preventfand  while  a  railroad  company  can  not  be  required  to  insure 
the  safety  of  a  train,  it  is  bound  to  make  a  reasonable,  proper  and 
"Careful  examination  of  each  car. 

The  evidence  in  this  case  shows  that  the  bolt  which  held  the  de- 
fective round  of  the  ladder  was  so  rusted  and  worn  that  the  tap  slip- 
ped off  when  the  plaintiff  graspt^d  the  round.  And  the  jury  might 
have  reasonably  concluded  that  the  inspector  couM  and  would,  by 
using  the  proper  and  reasonable  <-are,  have  discovered  the  fact,  and 
having  failed  to  do  so  legal  liability  of  the  c*nnpany  was  fixed. 

On  the  other  hand  the  conductor,  while  required  to  examine  the 
-condition  of  a  train  before  taking  charj^e  of  it^  could  not  be  reasona- 
bly rc-quired  or  expected  to  make  such  close  and  minute  axamina- 
tion  as  to  discover  a  latent  defect.  If  the  ladder  had  been  detached 
or  out  of  place  it  would  have  been  plaintiff's  duty  to  have  discov- 
ered it.  There  is  plainly  a  difference  in  the  degree  and  character  of 
^examination  of  the  cars  required  of  the  inspector  who  is  employed 
for  that  special  purpose  and  that  required  of  a  conductor.  If  there 
was  not  there  would  be  no  use  for  an  inspector. 

Perceiving  no  error  of  law  on  the  trial  of  this  action,  the  judgment 
is  affirmed. 


Anderson  v.  Trimble. 

(Filed  October  1,  1896— A'b/  to  be  reported.) 

Usury — Res  Judicata. — In  this  action  in  which  the  plaintifiP  seeks  to  re- 
•coTer  the  amount  paid  by  her  in  satisfaction  of  a  judgment  rendered 
against  her  in  favor  of  a  bank  upon  a  negotiable  note  which  she  had  exe- 
cuted to  defendant,  and  which  he  had  discounted  to  the  bank,  the  ground 
upon  which  recovery  is  sought  being  that  the  note  upon  which  that  judg- 
ment w^as  rendered  was  usurious,  the  fact  that  in  the  action  in  which  that 
judgment  was  rendered  the  plaintiff  here  was  denied  the  right  to  recover 
against  the  defendant  here  the  usury  she  now  seeks  to  recover  because  no  such 
cause  of  action  was  set  up  in  her  cross  petition,  and  also  it  seems  because  she 
had  not  then  paid  the  usury,  although  judgment  was  rendered  against  her  for 
it,  does  not  make  that  judgment  a  bar  to  this  action.  And  plaintiff  is  entitled 
to  recover  the  usury  thus  paid,  as  the  record  in  the  former  suit  shows  the  ex- 
istence of  the  usury,  if  indeed  the  opinion  expressed  by  the  Superior  Court 
upon  appeal  in  that  case  that  the  note  was  usurious  is  not  conclusive  upon  the 
parties.  But  plaintiff  is  not  entitled  to  recover  the  cost  included  in  the  judg- 
ment in  favor  of  the  bank,  as  it  was  her  legal  duty  to  pay  the  note  to  the  bank 
without  cost. 

J.  J.  Cornelison  for  appellant. 

Wood  &  Son  for  appellee. 

Ap|)eal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

It  appears  from  this  record  that  appellant  executed  to  appellee  two 
notes  for  $1,339.95  each  in  February,  1881,  one  due  in  one  year  and 
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the  other  in  two  years,  upon  which  she  inacJe  sundry  payments,  anc^ 
on  the  29th  of  Au^^ust,  18S8,  slie  elainrs  that  there  was  only  $1,125.22: 
due  thereon,  but  that  appellee  Trimble,  by  ehargin&c  her  with  usu- 
rious interest,  chiimed  she  owed  him  $1,846.50,  and  that  she,  on  that 
date,  paid  him  S1,5(M)  and  exe<'Uted  to  him  her  noie  for  $35().1)0,  due- 
in  four  months,  which  note  was  endorsed  by  Trimble  to  the  Ex- 
chanj»e  Bank  of  Kentucky,  where  it  was  made  payable.  It  vvus  not 
met  at  maturity,  and  appellant  executed  her  note  to  .said  Trimble 
for  $3S7.3(^  due  in  five  months,  and  Trimble  endorsed  it  to  said 
bank. 

This  note  was  not  pnid,  and  the  bank  brought  suit  upon  it.  The 
appellant  answered  and  denied  that  the  bank  was  the  owner  of  the 
note,  and  alleged  that  Triml)le  was  the  owner  thereof.  She  also  set 
up  the  facts  aforesaid,  claiming  that  the  note  was  wholly  usurious- 
and  without  consideration.  JShe  also  made  her  answer  a  cross  peti- 
tion against  Trimble,  and  sought  to  recover  of  him  the  $374.78  over- 
paid him  August  29,  1888. 

The  court  in  that  suit  rendered  judgment  against  apT>ellant  for 
the  sum  claimed,  and  also  rendered  Judgment  against  Trimble  in  ap- 
pellant's favor  for  $169.35.  From  that  judi^ment  appellant  appealed* 
to  the  Superior  Court,  and  Trimble  prosecuted  a  cross  appeal.  The- 
Superior  Court  affirmed  the  judgment  in  favor  of  the  bank  against 
appellant,  and  reversed  the  Judgment  in  appellant's  favor  agiiinst 
Trimble. 

The  Superior  Court,  in  the  opinion,  said:  "Unquestionably  Trirable's- 
plea  of  the  statute  of  limitation  was  a  complete  defense,  and  the- 
Judginent  for  $169.35  against  him  on  the  cro^s  petition  was  not  au- 
thorized l»y  the  pleadings.  Counsel  argue  the  case  here  as  if  the  ap- 
pellant's claim  against  Trimble  was  for  usury  ccmtained  in  the  note 
sued  on.  But  that  is  not  the  cause  of  the  action  set  up  in  the  cross  pe- 
tition, nor  do  we  see  well  how  it  could  be  concedmg  thai  the  note 
is  wholly  usurious,  and  we  think  that  the  proof  clearly  shows  that 
it  is.  The  appellant  can  have  no  cause  of  action  until  she  has  paid.. 
She  has  not  paid  that  usury,  and  though  a  Judgment  has  been  ren- 
dered against  her  she  may  never  pay  it." 

On  the  19th  of  September,  1893,  the  appellant  bmught  suit  against 
the  appellee,  Trimble.  In  her  petition  is  recited  in  substance  a  his- 
tory of  her  dealings  with  appellee,  including  the  execution  of  the- 
note  of  $387.30,  the  litigation  hereinliefore  stated  also  alleging  that 
her  land  had  been  sold  under  execution  on  th'?  20th  of  June,  1892,  in 
satisfaction  of  the  said  Judgment,  which,  with  interest  and  cost, 
then  amounted,  as  alleged,  to  $501.68,  for  which  sum  Judgment  was^ 
asked. 

Appellee's  answer  may  be  considered  a  denial  of  the  usury.  He 
also  pleaded  the  statute  of  limitation;  also  pleaded  the  aforesaid  suit 
of  the  bank  against  appellant,  and  the  proceeding  and  Judgment  of 
the  Superior  Court  aloresaid  in  bar  of  appellant's  claim.  Upon  hear- 
ing the  court  dismis.sed  appellant's  petition,  and  her  motion  for  a 
new  trial  having  been  overruled  she  prosecutes  this  appeal. 

Appellant's  cause  of  action  for  the  recovery  of  the  money  sued  for 
did  not  accrue  until  she  paid  it,  and  it  clearly  appears  that  she  had 
paid  it  within  less  than  a  year  before  the  institution  of  this  suit.  It 
is  also  manifest  from  the  opinion  of  the  Supeiior  Court  that  the  cause 
of  action  or  claim  now  sued  on  was  not  included  in  the  former  suit^ 
hence  that  suit  is  no  bar  to  this  one. 

The  record  of  the  former  suit  aforesaid  is  made  part  of  this,  and 
the  facts  found  l)y  the  court  below  show  that  the  $887.30  was  wholly 
usurious,  if,  indeed,  the  opinion  of  the  Superior  Court  is  not  abso- 
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Cutely  conclusive  on  the  parties  as  to  that  question.  It,  therefore, 
follows  that  appellant  was  entitled  to  recover,  but  she  is  not  entitled 
to  recover  the  $501.68  claimed,  a  considerable  part  thereof  beino: 
•cost  recovered  against  her.  It  was  her  lej^al  duty  to  have  paid  the 
note  to  the  bank  without  cost,  but  she  is  entitled  to  recover  the  sum 
of  $387.30,  with  tJ  per  cent,  per  annum,  from  the  15th  of  November, 
1889. 

For  the  reasons  ^iven  the  judgement  of  the  court  below  is  reversed 
and  cause  remanrled,  with  directions  to  award  the  appellant  a  new 
trial  and  for  proL'eedings  consistent  with  this  opinion. 


Perkins,  &c.  v.  Smith. 
{.Filed  October  1,  1896— iVo/"  to  be  reported,) 

Joint  t^nanU — Purcha>ie  of  outstanding  title — The  general  rule  is  that  one 
tenant  in  common  or  one  joint  tenant  can  not  bny  in  an  outstanding  title  for 
his  own  exclusive  benefit.  Such  a  purchase  will  inure  to  the  benefit  of  the 
other  tenant;  the  purchaser,  however,  being  entitled  to  contribution.  And  es- 
pecially will  the  rule  be  enforced  if  the  tenants  stand  in  some  confidential 
relation  toward  each  other. 

Where  a  life  estate  in  land  conveyed  by  a  father  to  his  son  and  daughter 
jointly  was  subsequently  taken  under  execution  for  the  father's  debts,  a  pur- 
chase by  the  daughter's  husband  from  the  execution  purchaser  inured  to  the 
benefit  of  the  son,  and  in  this  action  by  him  for  a  division  of  the  land  between 
himself  and  his  sister  he  was  properly  charged  with  one-half  the  amount  paid 
to  the  execution  purchaser,  and  his  sister's  husband  was  properly  charged  with 
one-half  the  rents  received  by  him  after  the  purchase. 

David  B.  Murray  and  Murray  &  Duncan  for  appellants. 
W.  S.  Morrison  for  appellee. 
Appeal  from  Hancock  Circuit  Court. 
•Opinion  of  the  court  by  Judge  Hazelrigg. 

The  freneral  rule  is  that  one  tenant  in  common  or  one  joint  tenant 
tsan  not  buy  in  an  outstandins:  title  for  his  own  exclusive  benefit. 
Such  a  purchase  will  enure  to  the  benefit  of  the  other  tenant,  the  pur- 
chaser, however,  beinur  entitled  to  contribution.  And  especially  will 
the  rule  be  enforced  if  the  tenants  stand  in  some  confidential  relation 
toward  each  other.  (Venable,  &c.  v.  Beauchamp,  3  Dana,  323;  Van- 
faorne  v.  Fonda,  i5  Johnson's  Ch*y  Bep.,  407.) 

In  this  case  one  J.  G.  Smith  was  the  owner  for  life  of  some  114 
acres  of  land,  and  for  the  recited  consideriition  of  $500  conveyed  it  to 
his  son,  W.  L.  Smith,  the  present  appellee,  and  to  his  dausrhter, 
Louisiana  Perkins,  wife  of  appellant,  T.  J.  Perkins.  The  grantees 
took  possession  and  held  jointly  thereafter. 

Later  on  a  creditor  of  the  grantor,  ignoring  this  conveyance  as  a 
fraud  again.«?t  him,  had  the  estate  sold  under  execution  and  one 
Fraize  bought  it  and  obtained  a  sheriff's  deed  therefor.  Appellant, 
T.  J.  Perkins,  with  full  knowledge  of  the  joint  ownership  of  his  wife 
;and  appellee,  then  bought  from  Fraize,  paying  the  execution  debt, 
Interest  and  costs,  and  thereafter  claimed  to  own  the  entire  interest. 
This  suit  was,  therefore,  instituted  by  appellee  for  a  division  of  the 
land  between  himself  and  his  sister,  Louisiana.  The  court  adjudged 
the  division  and  adjusted  the  accounts  between  the  parties,  charging 
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the  appellee  with  one-half  the  Fraize  purchase  money,  and  the  ap- 
pellant with  one-half  the  rents  he  had  received  after  the  Fraize  pur- 
chase. 

This  judfrment  is  in  accordance  with  the  principles  announced 
above,  and  is,  therefore,  aflirined. 


Edmundh  v.  Commonwealth. 

{Filed  OctoLer  2,  1896— iVo<  to  be  reported.) 

There  being  evidence  which  tends  to  show  the  defendant's  guilt  in  this  cdsCy, 
this  court  con  not  reverpe  the  judgment  on  the  ground  that  the  verdict  is  not 
supported  by  the  evidence. 

Boles  &  Duff  and  George  T.  Duff  for  appellant. 
W.  S.  Taylor  for  appellee. 
Appeal  from  Barren  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Lewis. 

It  is  not  contended  there  was  nor  do  \^e  perceive  in  the  record  or 
this  case  any  error  of  law  that  occurred  during  the  trial,  but  rever- 
sal is  asked  upon  the  only  ground  that  the  verdict  is  not  supported 
by  the  evidence. 

This  court  can  not  set  aside  the  verdict  of  a  jury  on  any  case  merely 
because  we  may  believe  it  was  not  determined  accordinj?  to  the 
weight  of  the  evidence  or  may  not  be  supported  l>y  !-ufiicient  evi- 
dence. We  can  interfere  only  where  there  i.s  no  evidence  in  support 
of  it. 

In  this  case  there  was  evidence  tending  to  show  appellant's  guilt> 
and  there  is  no  alternative  for  this  court  but  to  affirm  the  judgment 
of  conviction,  which  is  done. 


TsERT,  Ac.  V.  Davis. 
(Fifed  October  6,  lS\)Q^Not  to  be  reported  ) 

The  court  below  having  proceeded  in  this  case  acconling  to  the  intimation  andC 
direction  oi  this  court  upon  a  former  appeal,  the  judgment  rendered  will  not  be 
disturbed. 

Phelps  &  Thum  for  appellants. 

Maxwell  Davis  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Guffy. 

The  appellee,  Davis,  instituted  suit  in  the  Jefferson  Circuit  Court^ 
to  remove  a  cloud  from  his  title  to  a  certain  lot  in  Louisville,  Ky.^ 
and  to  quiet  his  title  thereto.  The  court  adjudged  in  his  favor,  but 
J.  G.  Hunt,  Ac,  prosecuted  an  appeal  to  this  court  and  the  judg- 
ment was  reversed.  The  opinion  is  reported  in  17  Ky.  Law  Rep., 
686. 

The  opinion,  aupra^  intimated  that  such  proceedings  might  be 
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had,  proof  taken  and  conditions  complied  with  as  would  authorize 
the  chancellor  to  elect  for  the  infant  appellee  to  accept  the  sale  of 
the  lot  already  made  under  a  former  judgment  not  appealed  from. 

Upon  return  of  the  cause  it  seems  that  amended  pleadings  were 
filed  and  proof  taken  showing  that  the  sale  was  heneficial  to  the 
infant,  and  the  proper  bond  executed  and  a  judicious  investment  of 
the  proceeds  had  heen  made.  Thereupon  the  chancellor  elected  for 
the  infant  to  accept  the  sale,  and  adjudged  that  he  had  no  further 
right  or  title  in  or  to  said  lot;  and  from  that  judgment  the  infant 
and  others  prosecute  this  appeal. 

It  seems  that  the  court  below  has  proceeded  according  to  the  inti- 
mation and  dire(rtions  contained  in  the  former  opinion,  and  the 
judgment  is,  therefore,  affirmed. 


Bowman,  &c.  v.  Humphrey,  Ac. 
(Filed  Ocfoba-Q,  1896— iVo^  to  be  reported.) 

1.  Acceptance  of  forged  note  in  renewal  of  geyiuine  note—  Right  of  action  mi 
original-  -Where  the  principal  in  a  genuine  note  induced  the  payee  to  accept 
in  renewal  thereof  a  note  which  was  a  forgery  as  to  the  sureties,  the  payee,  be- 
ing ignorant  of  the  forgery  at  the  time  he  surrendered  the  original  note  and 
accepted  the  new  note  in  its  stead,  still  had  a  right  of  action  against  the  sure- 
ties upon  the  original  note;  and  the  holder  in  this  action  against  the  sureties 
setting  up  the  facts  as  to  the  forgery,  and  the  false  representations  by  which 
he  was  induced  to  surrender  the  original  note,  had  the  right  to  recover 
thereon. 

2.  Liviitution — As  the  original  note  was  executed  September  80,  1884,  due  in 
twelve  months,  this  suit  thereon,  brought  September  23,  1892,  w^as  not  barred 
by  limitation  as  to  the  sureties. 

3.  Assignment  of  forged  note — Liability  of  cmsignor—The  forged  note  having 
passed  upon  the  death  of  the  payee  to  his  executor,  who  afterwards  received  it 
as  distributee  in  the  distribution  of  the  estate,  his  assignment  of  the  forged 
note  passed  to  his  assignee  the  claim  which  the  testator  had  against  the  sure- 
ties upon  the  original  note.  And  it  is  immaterial  whether  the  legal  or  only  an 
equitable  titled  passed,  as  both  assignor  and  assignee  are  parties  to  the  suit. 
And  if  it  were  true  that  the  assignor  was  released  from  liability  upon  his  con- 
tract of  assignment  the  right  to  maintain  the  action  would  not  be  thereby  im- 
paired. 

4.  Same — The  renewal  note  being  a  forgery,  the  assignor  was  not  released 
from  liability  upon  his  contract  of  assignment  by  the  failure  of  the  assignee 
to  prosecute  the  makers  of  the  note  with  diligence. 

George  S.  Fulton  and  John  A.  Fulton  for  appellants. 

John  S.  Kelley  for  appellees. 
Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guify. 

It  is  substantially  alleged  in  the  petition  in  this  action  that  one  T. 
O.  Crozier  and  the  appellants  executed  to  William  Johnson  their 
note  for  $1,200  September  30,  1884,  due  in  twelve  months,  with  in- 
terest from  date,  no  part  of  which  had  been  paid  except  some  inter- 
est set  out  in  the  petition;  and  that  on  the  80th  of  September,  1886> 
said  Crozier  delivered  to  said  decedent  a  note  in  renewal  of  the  first- 
named  note,  with  the  names  of  the  appellants  signed  thereto,  which 
note  amounted,  principal  and  interest,  to  $1,257.20,  and  represented 
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to  decedent  that  appellants  had  signed  said  note:  that  said  William 
Johnson  died  June  4,  1888,  and  that  appellee  Joiinson  was  his  exec- 
utor, and,  in  the  distribution  of  the  estate,  appellant  Johnson  became 
the  owner  of  the  last-named  note,  which  said  Crozier  in  like  man- 
ner, as  before  stated  in  rejjard  to  the  first,  pretended  to  renew,  with 
the  names  of  the  appellees  thereon,  purporting:  to  be  their  note 
executed  to  appellant  Johnson,  for  $1,306.20,  dated  June  23,1888, 
due  one  day  after  date,  some  interest  having  been  paid  on  the  other 
named  renewal  note,  and  afterwards  appellant  assigned  same  to  ap- 
pellee Humphrey. 

It  is  also  alleged  that  no  part  of  the  original  debt  had  been  paid 
except  $86.80,  accrued  interest  at  the  time  of  the  first  renewal,  and 
$81.71  paid  as  interest  on  the  first  forged  note,  from  September  30, 
1886,  to  October  29,  1887.  Judgment  was  prayed  for  $1,200,  with  in- 
terest from  the  30th  of  September,  1881.  Proper  allegations  as  to 
the  false  representation  and  the  forgery  of  appellants'  names  were 
made. 

Appellants  demurred  to  the  petition,  which  demurred  was  over- 
ruled. Thereupon  appellants  answered,  and  in  the  first  paragraph 
thereof  the  statute  of  limitation  is  pleaded,  and  a  denial  of  the  execu- 
tion of  the  note  mentioned  in  the  petition,  but  say  that  they  did,  as 
sureties  for  said  ('rozier,  execute  a  note  for  $1,200  to  VVm.  Johnson,  but 
the  note  so  signed  was  executed  and  bore  date  more  than  eight  years 
prior  to  the  institution  of  this  suit,  and  matured  more  than  seven 
years  prior  to  the  institution  of  this  suit,  exclusive  of  the  time 
which  ela()sed  betwe*^n  the  date  of  the  death  of  William  Johnson 
and  the  qualification  of  his  executor,  Ben  Johnson. 

In  the  second  paragraph  of  the  answer  the  appellants  denied  the 
right  of  appellees,  or  either  of  them  singly  or  Jointly,  to  maintain 
this  action,  for  the  reason  that  the  appellant,  Johnson,  had  no  inter- 
est in  the  notes  at  all,  because  released  by  the  failure  of  Humphrey 
to  use  diligence  in  the  collection  of  the  assigned  note;  also  denied 
that  either  of  appellees  ever  had  any  interest  in  the  original  note; 
that  there  never,  at  any  time,  existed  any  privity  of  ccmtract  be- 
tween them  and  either  of  the  appellants;  also  denied  knowledge  or 
Information  of  the  execution  of  the  two  alleged  forged  notes,  or  of 
any  representations  concerning  same,  and  averred  that  they  were 
induced  by  Crozier  to  believe  that  he  had  paid  ofl"  the  genuine  note, 
otherwise  they  would  have  compelled  the  colli-ction  of  the  note. 

The  third  paragraph  sets  up  the  fact  that  appellee  Humphrey 
brought  suit  against  appellants  on  the  last-named  note,  and  that 
they  pleaded  non  est  factum,  which  was  traversed  by  Humphrey, 
and,  upon  issue  joined,  judgment  was  rendered  in  favor  of  appel- 
lants, and  that  suit  is  relied  on  as  a  bar  to  this  action. 

Appellees  demurred  to  the  second  and  third  paragraphs  of  the 
answer,  which  demurrer  was  sustained  by  the  court,  and  upon  final 
hearing  judgment  was  rendered  in  favor  of  plaintiffs  for  the  amount 
of  the  original  note,  with  interest  from  the  30th  c»f  September,  1881, 
subject  to  the  cred lis  aforesaid,  and  to  reverse  that  judgment  this 
appeal  is  pmsecuted. 

It  is  insisted  by  counsel  for  appellants  that  the  proof  does  not  show 
thrtt  the  forged  notes  were  in  tact  renewals  of  the  original  note. 

It  may  be  conceded  that  the  direct  proof  on  that  point  is  not  be- 
yond reasonable  doubt,  but  the  execution  of  the  genuine  note  on  the 
50th  of  September,  1S84,  due  in  twelve  months,  seems  to  be  clearly 
established,  and  thf^re  is  no  plea  nor  evidence  that  it  was  ever  paid 
or  settled  except  the  fact  that  it  isjiot  produced  by  appellees,  except 
what  is  shown  by  the  renewal  notes,  if  they  show  anything. 
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This  action  was  instituted  September  23, 1892,  hence  the  cause  of 
action  on  the  original  note  was  not  barred  by  the  seven  years'  stat- 
ute, even  if  we  assume  that  an  executor  was  immediately  appointed, 
but  appellants  also  insist  that  the  court  erred  in  sustainin}^  the  de- 
murrer to  the  second  and  third  paragraphs  of  the  answer. 

It  is  manifest  that  whatever  claim  William  Johnson  had  against 
appellants  passed  to  Ben  Johnson,  first  as  executor  and  next  as  dis- 
tributee or  heir,  and  ihnt  he  sold  and  assigned  name  to  appellee 
Humphrey,  and  it  is  imnialtrial  whether  the  legal  or  only  an  equit- 
able title  vfsted  in  Humphrey,  as  both  Humphrey  and  Johnson  are 
parties  to  the  suit. 

If  it  was  true  that  Johnson  was  leleastd  from  liability  to  Hum- 
phrey on  the  assignment,  the  right  to  novation  in  the  action  would 
not  be  thereby  impaired,  but  the  opinion  in  Ware  v.McCormack,9G 
Ky.,  189,  determines  that  appellants'  contention  in  that  respect  is 
erroneous. 

Appellants  quote  from  the  opinion  of  this  court,  in  National  Bank 
of  Covington  v.  Gaines,  Ac,  87  Ky.,  602,  and  insist  that  it  sustains 
the  third  paragraph  of  the  answer,  but  it  will  be  seen  by  an  exami- 
nation of  the  opinion  that  the  (pu^stion  thi^re  decided  was  essentially 
ditferent  from  the  question  in  the  case  at  l)ar.  The  creditors  in  that 
case  had  not  pleaded  nur  relied  on  the  first  note,  but  complained  be- 
cause a  recovery  was  denied  on  the  forged  note,  contending  that  the 
mere  fact  that  the  defendants  owed  the  original  debt  authorized  a 
recovery. 

It  seems  to  us  that  the  case  of  Stratton  v.  McMachin,  84  Ky.,  641, 
conclusively  establishes  appellee's  right  to  recover  in  this  rase.  In 
that  case  it  appears  that  the  plaintiff  had  sued  on  the  forged  note 
and  been  defeated,  and  afterwards  brought  suit  on  the  first  note, 
which  had  been  delivered  up  to  the  principal  upon  the  delivery  of 
the  forged  note,  and  this  court  held  that  he  was  entitled  to  lecover. 

The  judgment  of  the  court  below  is  atiirmed. 
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(Filed  October  7,  1896— A'oj'  to  be  reported.) 

1.  Lease  granting  right  to  operate  oil  and  gas  wells — Validity  of-k  lease 
panting  to  the  lessees  for  a  sufficient  consideration  the  sole  right  to  drill  and 
operate  oil  and  gas  wells  on  a  tract  of  land  for  a  period  of  fifteen  years,  and 
providing  for  an  absolute  forfeiture  of  the  lease  in  the  event  the  lessees  shall 
fail  to  complete  a  test  well  within  twelve  months,  and  also  giving  them  the 
right,  after  the  conditions  have  arisen  requiring  them  to  pay  rent,  to  elect  to 
cancel  the  leases  by  nonpayment  of  rent,  was  not  void  for  want  of  mutuality, 
and,  therefore,  constituted  an  incumbrance  on  the  land. 

2.  Incumlrrance — Vendor  and  vendee — The  owner  of  the  land  having  sold  it 
after  executing  the  lease,  in  an  action  by  him  to  recover  the  purchase  price  the 
vendees  can  not  claim  a  reduction  on  account  of  the  incumbrance  referred  to 
without  alleging  facts  showing  that  the  incumbrance  still  exists.  The  general 
statement  that  the  lessees  have  fulfilled  the  conditions  of  the  lease  and  that  the 
incumbrance  still  exists  is  not  sufficient,  as  it  is  but  a  conclusion  of  the 
pleader. 

W.  S.  Harkins  and  Connolly  &  Connolly  for  appellants. 

A.  J.  Auxier  and  Nat.  J.  Auxier  for  appellee. 

ApiKjal  from  Pike  Circuit  Court. 
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Opinion  of  the  court  by  Jud^c?  Landes. 

This  w«s  an  action  in  the  Pike  Circuit  Court  in  the  name  of  the 
appellee  against  the  appellants,  on  a  note  executed  by  the  latter  to 
the  former  for  the  balance  of  purchase  nH^ney  for  a  tract  of  laiid  that 
was  sold  and  conveyed  and  the  possession  thereof  delivered  by  Ben- 
janjin  Mead  in  his  lifetime  to  appellant  Schamberg,  t)y  deed  of 
general  warranty,  dated  May  18,  1893.  Schamberg  afterwards  sold 
the  land  to  appellant  Hopson. 

The  defense  was  based  upon  the  fact  that,  previous  to  the  sale  and 
conveyance  of  the  land  to  Schamber^r,  the  said  Benjamin  Mead  had 
executed  an  instrument  of  writing,  which  was  recorded  in  theclerk's 
office  of  Pike  county,  by  which  he  leased  or  granted  to  G.  H.  Dem- 
ich  and  L.  H.  Gormley,  for  a  sufficient  consideration,  the  sole  right 
to  drill  and  operate  oil  and  gas  wells  on  the  same  tract  of  land  for 
the  period  of  tifteen  years,  which  it  was  claimed  was  an  incumbranc*e 
on  the  land,  and  a  lireach  of  the  covenant  of  warranty  in  the  deed 
from  Mead  to  Schamberg,  and  naturally  reduced  the  value  of  the 
land;  and  it  was  alleu:ed  that  Mead  in  his  lifetime  was  insolvent, 
and  that  his  estate  after  his  death  was  insolvent,  by  reason  of  which 
fact,  which  was  not  denied  by  the  appellee,  it  was  claimed  that  the 
appellants  had  the  ri^ht  to  have  the  amount  of  the  snid  note  for  pur- 
chase money  reduced.  This  claim  was  controverted  by  the  appel- 
lee. 

The  said  lesse  was  made  a  part  of  the  record,  and  contained  amons: 
other  things  in  substance  the  tollowing  provision,  viz:  That  the  les- 
sees were  bound  to  commence  operations  under  the  lease  and  coua- 
plete  one  well  on  the  lan«l  within  two  years  after  tinding  oil  in 
paying  quantities  in  one  of  the  test  wells  which  they  were  to  bore 
in  the  neighborhood,  or  thereafter  pay  as  rent  for  the  laiid**teri  cents 
per  acre  yearly  in  advance  until  such  well  is  completed  or  until" 
the  lessees  **elect  to  cancel  their  lease  by  nonpayment  of  said  rent;" 
and  that  the  le>sees  should  complete  one  or  more  of  such  test  wells 
within  twelve  months  from  the  d.ite  of  the  lease, and  that  *'a  failure 
so  to  do"  should  **work  the  absolute  forfeiture  of  this  lease." 

The  court  l»elow  on  tinal  hearing;  gave  judgment  against  the  appel- 
lants on  the  note,  and  decreed  the  sale  of  the  land  to  satisfy  the 
judgment  as  prayed  for  in  the  petition,  and  the  case  is  before  us  on 
appeal  from  that  judgment. 

We  do  not  concur  in  the  c*<mtention  of  counsel  for  the  appellee 
thHt  the  lease  was  invalid  for  the  want  of  mutuality,  and  for  that 
reason  it  created  no  incumbrance  on  the  land. 

It  was  a  valid  contract,  and  created  an  encumbrance;  but  defense 
having  been  made  on  tlie  ground  that  the  encumbrance  was  still  ex- 
isting, it  devolved  upon  the  appellants  to  properly  allege  it  and 
prove  it  if  denied.  Provisions  were  made  in  the  lease,  which  we 
have  (|Uoted,  for  a  termination  of  it  by  the  le-sees  by  electing  not  to- 
pay  rent  for  the  land,  when  the  conditions  existed  requiring  them 
to  pay  rent,  and  for  a  forfeiture  of  it  by  the  failure  of  the  lessees  to- 
complete  one  of  the  test  wells  stipulated  for  within  twelve  mouths 
from  the  date  of  the  lease. 

The  facts  of  the  case  affecting  the  lease  in  such  a  way  as  either  to 
j>ut  an  end  to  »)r  to  prolonsr  its  existence  nmst  have  been  within  the 
knowledge  of  the  appellants,  one  of  whom,  at  least,  was  in  posses- 
sion of  the  land;  and  if,  under  the  facts,  the  lease  was  still  in  force» 
in  order  to  avail  theniselves  of  it  as  a  defense  to  the  action  it  de- 
volverl  on  the  appellants  to  allege  the  facts  and  to  prove  them,  if 
denied  by  the  appellee. 


CHEEK    V.    COMMONWEALTH.  51$ 

The  general  statement  made  in  their  pleading  that  the  lessees  had 
fulfilled  the  conditions  of  the  lease,  and  that  the  encumbrance  still 
existed,  was  not  sufficient,  as  it  w&s  but  a  conclusi(m  of  the  pleader. 
Besides,  the  ireneral  statement  that  the  conditions  had  been  fulfilled 
being  denied,  no  |>roof  was  introduced  to  sustain  it;  and  so  the  rec- 
ord contains  nothing  upon  which  the  court  below  would  have  been 
justified  in  granting  any  relief  to  the  appellants  against  the  note 
sued  on. 

Finding  no  error,  the  judgment  is  affirmed  with  damages. 


Cheek  v.  Commonwealth. 
Same  v.  Same. 
{Filed  October  1,  1896.) 

1.  Keeping  disorderly  house — One  who  permits  persons,  however  evil  dis- 
posed, to  frequent  a  house  under  his  control  and  do  only  lawful  acts  is  not 
guilty  of  keeping  a  disorderly  house. 

'J.  Betting  on  horse  race — Indictment  One  who  bets  on  a  horse  race  is  guilty 
of  the  offense  created  by  section  1977  of  the  Kentucky  Statutes,  which  pro- 
vides for  the  punishment  of  any  person  who  '^shall  engage  in  any  hazard  or 
game  on  which  money  or  property  is  bet,  won  or  lost,"  for  while  a  hori»e  race 
is  not  a  '^game,"  yet  to  engage  in  a  wager  of  any  kind  is  a  ''hazard"  within 
the  meaning  of  the  statute;  therefore,  an  indictment  for  keeping  a  disorderly 
house,  which  charges  that  the  defendant  permitted  evil-disposed  persons  to 
habitually  frequent  certain  rooms  under  his  control  ''and  habitually  engage  in 
betting,  winning  and  losing  money  on  horse  races,"  is  good. 

Morton  &  Darnall  for  appellant. 

W.  S.  Taylor  for  appellee. 

Appeal  from  Fayette.  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Th€*se  two  indictments  charge  the  appellant  with  the  offense  of 
keeping  a  disordeily  house  by  suffering,  procuring  and  permitting 
divers  evil-disposed  n-irsons  to  habitually  frequent  certain  rooms 
under  his  control,  and  there  to  he  and  remain  and  habitually  engage 
in  l)etting,  winning  ami  losing  money  and  other  property  on  horse 
races  to  the  common  nuisance  and  annoyance  of  the  good  citizens  of 
the  ( 'o in mon wealth,  etc. 

Demurrers  were  filed  and  overruled.  A  judgment  was  thereupon 
rendered  for  $oOO  in  ejich  case,  from  which  these  appeals  are  prose- 
cuted. 

If  to  engage  in  betting,  winninir  and  losing  money  and  property  on 
horse  races  is  an  unlawful  act,  the  rulings  of  the  court  and  demurrers 
are  correct.  If  not  such  an  act,  then  the  indictments  are  insulHcient, 
as  it  would  not  be  keeping  a  disorderly  house  under  the  terms  of  the 
indictment  and  Within  the  meaning  (»f  the  law.  if  persons,  however 
"evil  disp'ised''  they  might  be,  were  permitted  to  frequent  a  house 
and  do  only  lawful  acts. 

Is  it,  therefore,  unlawful  to  bet  on  a  horse  race?  The  statute,  sup- 
posed to  cover  the  subject,  is  as  follows:  *'Ifany  person  or  persons 
shall  engage  in  any  hazard  or  game  <m  which  money  or  property  is 
bet,  won  or  lost,  such  person  or  persons  shall  be  subject  to  a  fine  of 
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not  le.«8  than  $20  nor  more  than  $100."    (Section  1977,  Kentucky 
Statutes.) 

While  a  horse  race  has  been  held  in  some  of  the  States  to  be  **a 
game  or  gambling;  device,"  manifestly  the  word  •*jrame"  used  in  our 
Btatute  was  not  meant  to  embrace  such  a  race,  and  the  sole  question 
to  be  considered  is  what  is  meant  by  a  ** hazard." 

It  seems  to  us  beyond  question  that  to  engage  in  a  wasrer  of  any 
kind  is  a  hazard  within  the  meaning  of  those  words  as  thoy  are  used 
in  the  statute. 

A  and  B  may  play  a  game  of  cards  for  amusement,  and  if  C  and  D 
stand  by  and  bet  on  the  game  the  players  may  be  innocent  but  the  by- 
standers are  guilty,  not  because  they  engage  in  the  game  but  because 
they  engage  in  a  hazard  on  which  money  is  bet. 

Tho»^e  who  enter  the  horses  for  the  race  and  the  riders  may  be  ever 
so  innocent  and  will  be  unless  they  engage  in  betting  on  the  race, 
although  they  actually  engage  in  the  race,  but  the  by-stander  is 
guilty  without  engaging  in  the  race  if  he  engages  in  the  hazard  of 
betting  on  the  result. 

Such  WHS  the  construction  of  this  court  of  a  similar  statute  in  Cheek 
V.  Commonwealth,  79  Ky.,  359,  and  while  the  language  of  the  former 
statute  is  somewhat  different  from  the  present  one  the  latter  is  not 
less  comprehensive. 

The  Judgments  must  be  affirmed. 


Cox  V.  Johnson,  Ac. 

iFiled  October  8,  189G— iVb<  to  U  reported^ 

Vendor  and  vendee — Purchase  of  outstanding  title — In  this  action  to  recover 
the  purchase  price  of  land  the  court  properly  refused  to  allow  the  defendant 
tsredit  for  the  amount  which  he  had  paid  out  in  the  purchase  of  an  outstanding 
title,  as  the  proof  is  satisfactory  that  defendant  purchased  with  knowledge  of 
that  claim  and  agreed  to  risk  it.  And  if  it  be  suggested  that  parol  proof  should 
Hot  be  allowed  to  defeat  a  recovery  for  breach  of  warranty  it  is  sufficient  to  say 
that  no  breach  was  shown,  as  there  had  not  been  any  judicial  decision  estab- 
lishing the  validity  of  the  outstanding  title,  and  so  far  as  this  record  shows 
there  never  would  have  been  any  such  decision. 

Walter  S.  Harkins,  Connelley  &  Connelley,  Carson  &  Robinson  and 
^Cochran  &  Son  for  appellnnt. 

Auxier  &  Auxier  and  Stewart  <&  Stewart  for  appellees. 

Appeal  from  Pike  Circuit  (^ourt. 

Opinicm  of  the  court  by  Judge  Guffy. 

The  appellant,  Geo.  Cox,  by  his  agent,  Samuels,  purchased  of  ap- 
pellee Johnson  a  parcel  of  land,  composed  of  several  tracts,  for 
which  he  was  to  pay  $3  per  acre  when  the  same  was  surveyed  and 
the  number  of  acres  ascertained.  Appellee  was  then  in  jail  in  default 
of  bail,  and  at  that  time  executed  bond  for  conveyance  and  appellant 
deposited  for  him  with  the  trustee  of  the  jury  fund  $1,500  as  t)ail. 
The  land  sold  was  found  to  be  l,n:)3  acres.  Johnson  executed  and 
delivered  a  deed  to  appellant,  which  was  accepted,  but  appellant 
failed  and  refused  to  pay  the  resi<iue  of  the  purchase  money,  and  ft- 
nally  brought  suit  for  damaires 

Appellee  also  sued  to  recover  the  balance  of  the  purchase  money 
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and  to  enforce  his  lien  on  the  hmcl.  The  suits  were  consolidated  and 
heard  together. 

Appellant  relied  upon  several  defenses  in  the  nature  of  payments 
and  counteiclaims,  which  neerl  not  be  noticed,  as  they  were  all  de- 
cided in  his  favor  except  the  clainr)  for  danias;es  for  fraud  and  the 
$500  claimed  to  have  been  prtid  by  him  to  Gillum  and  wife  to  ex- 
tinguish their  claim  to  part  of  the  land  boujjht  by  appellant.  The 
claim  for  damajres  was  disallowed  l)y  the  court,  and  that  judgment 
was  clearly  in  accordance  with  the  law  and  facts,  and  is  really  not 
now  complained  of  here. 

It  was  chumed  by  Johnson  that  the  land  was  really  worth  $6  per 
acre  and  that  he  and  his  wife  were  to  be  permitted  to  occupy  the 
land  free  of  rent  during:  their  lives,  but  that  question  was  decided 
agfainst  appellee  and  is  not  here  for  revision. 

It  seems  that  appellee  at  some  time  before  the  sale  to  appellant 
had  conveyed  a  portion,  perhaps  186  acres,  of  the  lar.d  in  question 
to  his  daughter,  Mary  E.  Johnson  (now  Gillum),  and  that  shortly 
before  her  marriage  she  executed  to  him  a  bond  for  reconveyance 
of  the  land  to  him.  He  also  claimed  that  she  was  to  have  paid  cer- 
tain sums  to  May,  and  for  which  a  lien  was  retained  on  the  land,  and 
that  she  failed  to  pay  same,  and  that  appellee  paid  same  or  arranged 
for  the  payment  thereof,  and  that  appellant  Cox  was  well  aware 
of  the  conveyance  to  said  Gillum,  and  bought  the  land  with  the 
agreement  and  contract  to  risk  that  claim.  Appellant  denied  the 
af^reement  and  af'sumed  that  Gillum 's  title  was  good  and  bought  the 
same  and  paid,  as  alleged  by  him,  $500  therefor  and  claimed  credit 
therefor  on  the  purchase  money  due  for  the  land. 

The  court  below  denied  the  credit  and  rendered  judgment  in  ap- 
pellee's favor  for  the  amount  found  to  l)e  due  and  adjudged  a  sale  of 
the  land  to  pay  the  same,  and  from  that  judgment  this  appeal  ia 
prosecuted. 

It  does  not  appear  that  Gillum  could  have  held  the  186  acres,  but  it 
is  not  necessary  to  determine  that  question,  nor  is  it  necessary  to  pass 
upon  the  right  of  appellant  to  purchase  such  an  outstanding  claim 
and  obtain  credit  therefor,  because  the  proof  is  satisfactory  as  to  the 
knowledge  of  appellant  touching  the  title  to  the  186  acres,  and  it  seems 
to  be  clearly  proven  that  he  agreed  to  risk  that  title  and  claim,  and 
that  testimony  Is  strengthene<l  by  the  evidence  that  the  whole  tract 
was  sold  for  much  less  than  its  market  value  at  the  time. 

If  it  be  suggested  that  parol  proof  should  not  be  allowed  to  defeat 
a  recovery  for  breach  of  warranty  it  is  sufficient  to  say  that  no 
breach  was  shown,  and  there  had  not  been  any  judicial  decision  es- 
tablishing Gillum's  right  to  the  186  acres,  and  so  far  as  this  record 
shows  there  never  would  have  been  any  such  decision. 

The  judgment  of  the  court  below  is  quite  as  favorable  to  appellant 
as  he  was  entitled  to,  and  that  judgment  is  affirmed  with  damages* 


Comer  v.  Shelton,  &c, 

CFiled  October  8,  1896— iVb<  to  be  rejiorted.) 

Reward — Peremptory  instruction — In  this  contest  between  appellant  on  the 
one  side  and  appellees  on  the  other  as  to  which  was  entitled  to  a  reward  ofiFered 
by  a  county  court  for  the  arrest  and  conviction  of  certain  offenders,  the  court 
did  not  err  in  giving  a  peremptory  instruction  to  find  for  appellees,  there  be- 
ing no  testimony  which  would  have  authorized  a  judgment  in  appellant ^a 
favor. 
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W.  L.  Porter  for  appellant. 
Thomas  H.  Hines  and  A.  W.  Scott  for  appellees. 
Appeal  from  Monroe  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Guffy. 

In  1887  the  courtliouse  and  clerk's  office  in  Monroe  county  were 
burned,  and,  it  bcinjr  manifest  that  the  burning  was  caused  by  rol)- 
t)er.s  aild  incendiaiies,  the  county  court  offered  a  reward  of  $8<K)  for 
the  arrer^t  and  conviction  of  the  guilty  parlies,  or  $l()i)  each.  Millard 
and  two  Reeves  were  arrested,  tried  and  convicted  of  the  offense 
charjred. 

In  1893  the  appellees,  Shelton  and  Myers,  lirou^ht  suit  for  the 
rec()very  of  the  sum  of  $301).  The  county  answered,  averring  its  wil- 
lingness to  pay  the  sum  to  the  proper  parties.  The  appellant,  Comer 
was  made  a  party  to  the  suit  upon  his  own  petition  and  claimed 
the  $300,  alleRing  that  he  had  procured  the  arrest  and  conviction  of 
the  guilty  parties  aforesaid. 

At  the  conclusion  of  the  evidence  of  both  appellees  and  appellant 
the  court,  on  motion  of  appellees,  j^ave  a  peremptory  instruction  to 
find  for  the  appellees,  which  was  accordingly  done,  and  judgment 
rendered  in  their  favor;  and,  appellant's  motion  for  a  new  trial  l>e- 
ing  overruled,  he  prosecutes  this  appeal,  and  insists  that  the  court 
erred  in  giving  the  peremptory  instruction,  and  alsoerredin  refusing 
the  instruction  asked  by  him,  which  was  in  sutxstance  that,  if  the 
jury  believed  from  the  evidence  that  Comer  procured  the  arrest  and 
conviction  of  the  accused,  the  jury  should  find  for  him. 

Several  witnesses  were  examined,  including  the  parties  to  the  suit, 
but  we  deem  it  unnecessary  to  lecite  the  testimcmy  or  to  discuss  the 
various  questions  of  law  referred  to  in  the  briefs  on  file  for  the  rea- 
son that  it  seems  to  us  that  there  was  no  testimony  introduced  that 
authorized  a  judgment  in  appellant's  favor. 

Judgment  affirmed,  with  damages. 


Doyle  v.  Commonwealth. 
{Filed  October  8,  1896— A'o^  to  be  reported,) 

1.  Practice  in  criminal  cases — Absence  of  accused  from  courtroom — While  the 
accnsed  had  the  constitutional  right  to  be  present  during  the  whole  time  of  his 
trial  upon  a  charge  of  felony,  yet  he  will  not  be  heard  to  complain  that  he  was 
not  in  the  courtroom  at  the  very  minute  the  Commonwealth's  Attorney  began 
his  argument  to  the  jury,  as  his  counsel  did  not  call  the  attention  of  the  court 
to  the  fact  that  he  was  not  present,  and  it  is  manifest  he  could  not  have  been 
prejudiced  by  what  the  Commonwealth's  Attorney  said  in  the  brief  period  of 
his  absence,  being  not  more  than  five  minutes. 

2.  Instruction  as  to  manslaughter  and  self-defense  The  words  "not  in  his  nec- 
essary self-defense"  were  out  of  j  l-^ce  in  an  instruction  defining  the  conditions 
in  which  the  jury  was  authorized  to  find  the  accused  guilty  of  murder,  and  also 
out  of  place  in  an  instruction  relating  to  manslaughter,  but  as  the  court  in  a 
separate  instruction  set  out  every  circumstance  and  condition  necessary  to  con- 
stitute a  correct  instruction  as  to  the  law  of  self-defense  the  jury  could  not  have 
been  misled. 

3.  Same-  -It  was  not  improper  for  the  court  to  instruct  the  jury  that  in  order 
to  reduce  the  crime  charged  to  manslaughter  they  must  believe  the  accused 
killed  deceased  not  only  without  previous  malice,  but  in  sudden   heat  of  pas- 
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sion,  '''snperindnced  by  considerable  proYocation,  such  as  a  blow  or  other  tres- 
pass to  the  person  at  the  hand  of  deceased."  the  expression  ''considerable 
provocation"  being  explained  by  the  words  which  follow. 

E.  T.  Lightfoot,  E,  H.  Puryear  and  H.  G.  Harris  for  appellant. 

W.  S.  Taylor  for  appellee. 

Appeal  from  MeCracken  Ofreuit  Court. 

Opinion  of  the  court  by  Jud^e  Lewis. 

Appellant  was  indicted,  iried  and  convicted  for  the  murder  of 
William  Ryan,  his  punislinient  bein^  fixed  at  confinement  in  the 
penitentiary  T.r  lile. 

The  homicide  occurred  in  a  caboose  standing:  in  the  yard  of  the 
Chesape^ike,  Ohio  &  Southwestern  R.  R.  Co.  at  Paducah,  and  was 
the  outcome  of  a  ^ame  of  'NTaps/'  in  which  accused  and  deceased 
had  been  en^aj^e*!.  The  evidence  shows  the  former  had  won  from 
the  latter  fifty  cents  by  usinj;  U)aded  dice,  and,  upon  the  fact  being 
discovered  by  deceased,  he  demandeii  the  return  of  his  money,  and 
thereupon  was  shot  and  killed. 

There  is  no  (|uestion  of  the  dice  being  loaded,  for  deceased  paid 
accused  ten  cents  for  one  <if  them,  and  then  broke  it,  ascertaining 
thereby  that  it  contained  lead. 

There  is  evidence  tendinj;  to  show  appellant  committed  the  deed 
without  being  at  the  time  in  dan^rer,  real  or  apparent,  of  hmsing  his 
own  life  or  sufi'ering  great  bc»dily  harm  at  the  hands  of  deceased.  On 
the  other  hand  accused  testifies,  and  issupported  t>y  other  testimony, 
that  at  the  time  of  shooting  deceased  had  a  hammer  in  his  hand, 
and  was  advancing  upon  or  threatening:  to  strike  with  it. 

Whether  appellant  was  guilty  of  murder  or  manslaughter,  or  was 
excusable  for  the  deed  upon  the  ground  of  self-defense  and  apparent 
necessity',  are  questions  of  fact  submitted  to  and  determined  by  the 
jury;  and,  as  they  are  exclusive  judges  of  the  facts  in  criminal  cases 
and  there  was  evidence  tending  to  show  appellant  guilty  of  murder, 
we  are  not  authorized  to  disturb  their  verdict  unless  errors  of  law  oc- 
curred on  the  trial  prejudicial  to  his  substantial  rights. 

Except  alleged  error  of  the  court  in  giving  and  refusing  instruc- 
tions, the  only  one  complained  of  is  that  the  Commonwealth's  at- 
torney had  proceeded  for  from  two  to  five  minutes  in  his  closing 
argument  before  appellant  had  been  brought  from  the  jail,  where  he 
was  confined  during  a  recess,  into  court  and  in  the  presence  of  the 
jury. 

Appellant  had  a  constitutional  right  to  be  present  during  the 
whole  time  of  the  trial,  and  if,  when  the  Commonwealth's  attorney 
connmenced  his  argument,  counsel  had  suggested  he  (appellant)  was 
not  present,  doubtless  the  court  would  have  suspended  proceedings 
until  his  arrival;  but  lying  in  wait  to  take  advantage  of  every  triv- 
ial oversight  or  error  on  the  part  of  a  Commonwealth's  attorney  or 
trial  court  can  not  avail  an  accused  person  in  this  court,  if  he  had 
in  other  respects  a  fair  and  impartial  trial.  What  was  said  by  the 
Commonwealth's  attorney  during  the  brief  period  of  appellant's 
absence  trom  the  court  manifestly  did  not  nor  could  have  prejudiced 
his  rights  or  interests  because  it  did  not  pertain  to  the  merits  of 
the  case. 

It  is  objected  in  argument  that  the  court,  in  instruction  No.  1, 
which  defines  *'murder"  and  sets  forth  conditions  in  which  the  jury 
is  authorized  to  find  accused  guilty  of  that  degree  of  homicide,  the 
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words  **not  in  his  necessary  self-defense"  are  improperly  used.  The 
same  words  are  used,  and  the  same  objection  is  made  to  the  use  of 
them  ill  the  second  instruction,  relating  to  manslaughter. 

The  words  in  question  need  not  liave  been  put  in  either  instruc- 
ticm,  because  rather  out  of  place  and  proper  connection;  but  as  the  full 
and  correct  meaning;  of  **necessary  self-defense"  was  stated  in  another 
and  separate  instruction,  they  could  not  have  been  misinformed  by 
or  have  mislead  the  jury  as  to  the  condition  in  which  appellant  was 
excusable,  if  at  all,  upon  grounds  of  self-defense  and  apparent  neces- 
sity, for  in  that  instruction,  being  No.  5,  every  circumstance  and 
condition  this  court  has  heretofore  decided  necessary  to  constitute  a 
correct  instruction  as  to  the  law  of  self-defense  were  fully  stated. 

It  is  further  objected  that  in  instruction  No.  2  the  jury  was  told 
that,  in  order  to  reduce  the  crime  charged  to  manslaughter,  it  was 
required  that  accused  not  only  killed  deceased  without  previous 
malice,  but  in  sudden  heat  of  passion,  **superinduced  by  considera- 
ble provocation,  such  as  a  blow,  assault  or  other  trespass  to  the  per- 
son at  the  hands  of  William  Ryan." 

Use  of  the  term  ''considerable"  has  been  by  this  court  condemned 
as  misleading  and  improper  unless  it  be  by  the  trial  court  explained; 
but  in  the  instruction  now  under  consideration  the  word  was  quali-^ 
fied  and  explained  by  the  addition  of  the  words  "such  as  a  blow,  as- 
sault or  other  trespass  to  the  person  at  hands  of  William  Ryan."^ 
And  no  other  or  less  provocation  can  at  the  common  law  reduce 
a  homicide  from  murder  to  manslaughter. 

There  being  apparent  to  us  no  error  of  law  which  occurred  on  the 
trial  prejudicial  to  the  substantial  rights  of  appellant,  the  judgment 
is  affirmed. 


^Y\e  Kei^tiicky  Ij:aW  Reporter^ 
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WAliTER  G.  CHAPMAX, Frankfort,  Ky. 
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Louisville  Soutiikkn  R.  R.  Co.  v.  H(X)E. 
{Filed  April  23,  lS9(y—Xot  to  be  reported.) 

1.  Appeals-  Reversible  error—  While  neither  party  can  rely  for  reversal  upon 
an  erroneous  decision  made  at  the  instance  or  on  the  motion  of  the  adverse 
party  unless  he  objected  to  the  motion  or  offer  of  the  adverse  party,  and  then 
excepted  to  the  decision,  yet  when  the  court  acts  upon  its  own  motion  an  ex- 
ception alone  is  suflBcient;  and  where  neither  party  asked  any  specific  instruc- 
tions, but  each  requested  the  court  to  give  the  law  to  the  jury,  instructions 
given  under  this  request  must  be  regarded  as  given  by  the  court  on  its  own 
motion,  and  an  exception  alone  was  sufficient. 

2.  Obstruction  by  railroad — Damages — To  entitle  a  lot  owner  to  recover  on 
account  of  the  obstruction  caused  by  the  location  and  operation  of  a  railroad 
along  the  street  in  front  of  his  property  the  obstruction  must  amount  to  sub- 
stantial interference  with  the  use  of  his  property.  In  this  case  the  space  or 
pavement  and  street  between  the  property  and  the  track  being  from  tweiity 
to  thirty  feet  wide,  thus  leaving  plenty  of  room  for  vehicles  to  pass  without 
inconvenience,  there  is  not  such  obstruction  as  will  authorize  a  recovery. 

3.  Same —Smoke  and  cinders-  There  may  be  a  recovery  by  the  abutting  lot 
owner  on  account  of  smoke  and  cinders,  if  the  air  is  permeated  with  such  deiise 
volumes  of  it  as  to  interfere  with  the  comfortable  enjoyment  of  the  property: 
but  a  casual  annoyance  from  that  source  from  an  occasional  gust  of  wund  will 
not  authorize  a  recovery. 

4.  Same — Hinging  of  bells — The  constant  or  unreasonable  ringing  of  bells 
or  blowing  of  whistles,  to  the  great  annoyance  of  those  living  along  the  road, 
may  give  a  cause  for  action. 

.5.  Same-  -Shaking  of  windows  along  the  line  of  the  railroad-  If,  as  testified 
by  plaintiff,  ^'the  trains  shook  her  windows  and  caused  the  plastering  to  drop 
off  and  crack  in  many  places,"  she  may  recover  special  damages  therefor,  as 
such  is  not  the  ordinary  result  of  running  trains  along  the  streets  of  towns  and 
cities. 

6*.  Same — Diminution  in  value  of  abutting  property  As  the  diminution  in 
value  of  plaintiffs  property  arises  in  the  opinion  of  her  witnesses  from  "the 
location"  of  the  road  on  the  street  upon  which  her  property  fronts,  this  of  it- 
self furnishes  no  ground  of  complaint. 

Bullitt  &  Shield  and  C.  A.  Hardin  for  appellant, 
vol.  1 8 — 34 
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Bell  &  Bell  fur  appellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrlgg. 

Since  June,  1888,  the  appellant,  under  legislative  and  municipal 
authority,  has  operated  a  railroad  along  the  center  of  Factory  street, 
in  Harrod>burg,  and  appellee  has  owned  for  many  yea i-s  a  lot  on 
\%'hich  is  situate<l  tvv(»  houses  on  the  southwest  comer  of  said  street 
«nd  ('hiles  street.  One  of  the  houses  fronts  on  Factory  and  Chiles 
streets,  and  the  other  entirely  on  F*ict'iry  street. 

This  is  a  suit  by  the  owner  of  thi*  property  against  t lie  railway 
<;ompany  for  damages  arisin*j:  out  o(  the  location  and  opention  of 
the  road,  the  particular  elements  of  injury  relied  on  being  the  ob- 
struction of  the  ingress  and  egress  to  and  from  the  property,  the 
throwing  of  sparks,  cinders,  smoke  and  soot  therein,  the  unusual 
noises  of  the  enijines  and  trains,  and  the  dauKige  to  the  walls  and 
c*eilings  of  the  houses. 

Upon  the  trial  of  the  case,  and  after  instructions  to  the  jury  in 
which  these  elements  are  enumerated  and  made  the  basis  for  recov- 
ery, a  verdict  resulted  for  the  appellees  for  the  sum  of  $1,5(M),  and 
from  this  the  company  has  appeale<l. 

The  bill  of  exceptions  shjws  that  upon  the  onclusion  of  the  testi- 
numy  neither  side  asked  any  specific  instructions,  but  each  requested 
the  court  to  give  the  law  to  the  jury.  Thereupon  the  court  gave  the 
instructions  and  each  party  excepted  to  them. 

For  the  appellee  it  is  insisted  at  the  threshold  of  the  case  that  as 
no  objection  was  taken,  as  well  as  an  exception  saved  by  the  appel- 
lant, it  can  not  complain  of  these  instructions.  Such  is  not  the  law. 
The  rule  as  stated  in  Loving  v.  Warren  C-ounty,  14  Bush,  320,  and 
Branson  v.  Commonwealth,  92  Ky.,  330,  is  that  neither  parly  can 
rely  foi*  reversal  upon  an  erroneous  decision  made  at  the  instance  or 
on  the  motion  of  the  adverse  party,  unless  ho  objected  to  the  motion 
or  otfer  of  the  adverse  party  at  the  time  it  was  made,  and  then  ex- 
cepted to  the  decision.  But  where  the  court  acts  upon  his  own  mo- 
tion an  exception  alone  is  suttii-ient.  The  court  here  gave  the 
instructions  on  his  own  motion.  The  fact  that  the  parties  asked  the 
court  to  give  the  law-  or  the  whole  law  of  the  case  does  not  make 
the  instruction  one  asked  for  by  either  party. 

As  we  have  seen,  one  of  the  elements  of  damage  submitted  by  the 
instructions  was  the  obstruction  of  the  appellee's  passage  to  and  from 
her  property,  and  yet  when  we  look  to  the  proof  we  find  that  the 
rails  of  the  track  are  on  a  level  with  the  street,  and  not  nearer  to 
the  property  than  sonje  thirty  or  forty  feet,  and  from  the  walls  of 
the  house  to  the  pavement  the  distance  is  about  eight  feet,  leaving 
Irom  twenty  to  thirty  feet  for  pavement  and  street.  Within  this 
.space  it  is  manifest  from  the  proof  there  is  plenty  of  room  for  ve- 
hicles to  pass  without  inconvenience  and  without  even  crossing  the 
track  and  touching  the  rails.  There  is,  therefore,  no  such  obstruction 
here  as  will  authorize  a  recovery.  On  this  question  the  authorities 
are  uniform  and  c<)nclusive.  (Lexington  <&  Ohio  R.  R.  v.  Applegate, 
8  Dana,  289;  Louisville  &  Frankfort  R.  R.  v.  Brown,  17  B.  M.,  772; 
Newport,  &c.,  Bridge  Co.  v.  Foote,  9  Bush,  2t>4;  E.  L.  R.  R.  v. 
Combs,  10  Bush,  382;  L.  <t  N.  R.  R.  Co.  v.  Orr,  91  Ky.,  116.) 

The  obstruction  must  consist  of  a  substantial  interference  with  the 
use  of  the  property.  So  with  respect  to  smoke,  etc.  If  the  air  is 
permeated  with  such  dense  volumes  of  it  as  to  interfere  with  the 
comfortable  enjoyment  of  the  property  an  action  will  lie.    A  casual 
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annoyance  from  that  source  from  an  occasional  ^ust  of  wind  is  an 
unavoidable  evil  consequent  upon  life  in  a  city  in  proximity  to  rail- 
roads, factories,  mills,  etc.  Here  the  trains  pass  only  five  or  six 
time.-)  a  day.  and  the  proof  is  quite  measrre  showinj?  any  injury 
whatever.  Certainly  none  not  easily  prevented  by  a  prudent  opera- 
tion of  the  road.  When  the  wind  was  in  the  ri^^ht  direction  it  is  said 
smoke  would  float  towards  and  into  the  houses,  but  with  slight  trou- 
ble it  was  kept  out.  There  is  no  proof  showing  such  an  unreasona- 
ble noise  from  the  moving  trains  as  would  interfere  with  the  enjoy- 
ment of  the  property. 

The  ringing  of  bells  and  blowing  of  whistles  are  necessary  to  some 
-extent  for  the  safety  of  the  public,  »)Ut  to  do  this  constantly  or  unrea- 
sonably to  the  great  anno/anci  «)f  tiio«e  living  »ili>a^  ih.*  roid  may 
give  a  cause  of  action.  The  testimony  of  the  appellee,  though  not 
supported  by  other  te.stiinony,  \<  *'tiiat  the  tr.iins  shonk  her  win- 
dows and  caused  the  plasterinir  to  drop  off  and  crack  in  many 
places."  and  if  so  she  may  recover  special  (iamaa:es  therefor.  Such 
is  not  the  ordinary  result  of  running  lrai!is  aloriif  the  streets  of  towns 
and  cities.  If  it  were,  there  could  be  no  such  railroads  operated  with- 
out constant  outlay  for  repairs  to  adjacent  buildings. 

The  diminution  in  the  value  of  the  appellee's  property  arises,  in 
the  opinion  of  her  witnesses,  by  reason  of  **the  locatUm  of  the  road 
-on  Factory  street,''  and  this  of  it*elf  furnishes  no  ground  of  com- 
plaint. 

For  the  reasons  indicated  the  judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 

The  court  delivered  the  following  response  to  petition  for  rehear- 
ing December  19,  1896: 

What  we  mean  to  decide  in  this  case,  and  we  attempted  to  so  ex- 
press ourselves  in  the  original  opinion,  is  that  from  the  proof  then 
before  us  there  had  been  no  substantial  and,  therefore,  no  actionable 
interference  with  the  appellee's  ingress  and  egress  to  and  from  her 
property,  as  such  interference  is  required  to  exist  before  recovery 
can  be  had  under  the  numerous  decisions  of  this  court;  that  this 
was  also  true  as  to  the  smoke  and  noise  from  the  trains.  These,  in 
the  lorm  they  appeared  to  exist  from  the  proof,  were  incidents  of 
city  life  and  not  substantial  injuries. 

There  is  proof,  however,  of  special  damage  to  the  plastering,  etc., 
of  the  appellee's  house.  Upon  these  principles  the  court  below,  upon 
a  retrial  of  the  case,  will  conform  the  instructions  to  suit  the  proof 
that  njay  then  be  offered. 

Petition  overruled. 


Hoke  v.  Richie,  judge. 

{Filed  He:ptemheT  26,  1896— iN'b^  to  be  reported.) 

Officers — Appointment  to  Jill  vacancy — Term  of  office —  Under  the  statute 
which  provides  that  the  inspector  of  illnminating  oils  for  Jefiferson  county, 
who  is  appointed  by  the  county  judge,  *'shall  remain  in  office  for  four  years, 
unless  removed  by  the  court  for  misconduct,"  the  term  of  office  is  four  years, 
and  where  an  appointee  dies  in  office  one  who  is  apppointed  to  fill  the  vacancy 
holds  only  for  the  unexpired  term,  although  it  is  stated  in  the  order  of  appoint- 
ment that  he  is  appointed  for  four  years.  The  peculiar  language  of  the  stat- 
ute must  yield  to  the  general  legislative  purpose  prevalent  in  this  State. 
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C.  B.  Seyintmr  and  James  T.  A.  Baker  for  ap{>ellant. 
Auojustus  E.  Willton  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Lewis. 

Section  2204,  Kentucky  {Statu t(s,  provides:  **Jud8es  of  thecounty^ 
court  of  each  county  of  this  State  may  appoint  an  inspector  in  their 
respective  counties  to  carry  out  the  provisions  of  this  law.  The  in- 
spector shall  renirtin  in  office  for  four  years,  unless  removed  l»y  the- 
court  for  misconduct,  n<  jrlit"cn<-e  or  incompetency,  tuid  shHll  take  ar> 
oath  fnithfully  aid  to  the  best  of  his  ability  to  discliar^e  the  duties- 
of  his  office.  An  ins|;ector  may  appoint  an  assistant  or  deputy,  who- 
may  perform,  under  his  direction  and  f(»r  such  time  as  he  may  desijEr- 
naTe,  any  and  all  the  duties  of  an  inspector  under  this  act.'^ ' 

That  section  is  under  chapter  71,  the  title  of  which  is  '* Inspection,"" 
comprehendinfar  peculiar  duties,  fees  and  penalty  for  the  violation  of 
their  duties  by  inspectors  of  various  articles  of  commerce  mentioned 
therein,  and  under  article  3  of  that  chapter,  the  title  of  which  is  *'In- 
spector  of  Illuminating  Oils." 

As  appears  from  thestatementof  his  petition  in  this  ca8e,appellant» 
jNlcClure  S  Hoke,  w^as,  by  W.  B.  Hoke,  then  judge  of  the  Jefferson 
County  Court,  November  13,  1893,  appointed  for  the  term  of  four 
years  inspector  of  oils  for  that  county,  and  this  is  an  action  by  hin> 
instituted  in  the  Jefferson  Circuit  Court  for  a  writ  of  prohibition  re- 
straining Chas.  G.  Richie,  now  judtre  of  the  Jefferson  Ciicuit  Court^ 
from  trying  and  eventually  removing  him  from  said  office  for  alleged 
misconduci,  negligence  and  incom[)eiency. 

As  defined  by  section  479,  Civil  Code,  **the  writ  of  prohibition  is- 
an  order  of  the  circuit  court  to  an  inferior  court  of  limited  jurisdic- 
ti(m  prohihiling  it  from  proceeding  in  a  matter  out  of  its  jurisdic- 
tion.'^ 

It  is  plain  power  is  gi\en  by  the  statute  to  the  county  court  of  each- 
county  to  remove  for  misconduct,  negligence  or  incompetency  an  in- 
spector of  illuminating  oils,  or  any  other  inspector  authorized  by 
chapter  71  to  he  appointed  by  the  judge  of  that  court.  Consequently, 
if  that  statute  he  valid,  the  Jeffer.-on  County  Court  is  not  proceeding* 
out  of  its  jurisdiction  in  the  matter  ol  trying  and  removing  appel- 
lant from  the  office  in  question  if,  in  its  judgment,  he  be  guilty  of 
misconduct,  nejjligence  or  incompetency." 

Section  107  of  the  Constitution  provides:  **The  General  Assembly 
may  provide  for  the  election  or  appointment,  for  a  term  not  exceed- 
ing four  yeais,  of  such  other  county  or  district,  nnnisterial  and  ex- 
ecutive officers  as  may  from  time  to  time  be  necea«ary." 

As  the  Legislature  is  by  that  section  unquestionably  invested  with 
power  to  provide  the  mode  of  filling,  fix  the  term  and  prescribe  the 
duties  of  such  officers,  it  necessarily  follows  it  may,  in  its  discretion, 
not  only  discontinue  them  altogether,  but  determine  the  manner  and 
by  whac  tribunal  an  incumbent  may  be  removed. 

In  our  opinicm  the  Jefferson  County  Court  has  jurisdiction  to  try 
the  question  of  removing  and  by  judgment  to  remove  appellant  from 
said  oflice. 

Therefore,  the  judgment  of  the  Jefferson  Circuit  ('ourt  denying  the 
writ  of  prohibition  was  proper  and  is  affirmed. 
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Davis  v.  Day's  adm'x,  &i\ 
{Filed  October  9,  18960 

1.  Appellate  pnictice-  -Partial  tran^icript — Schedule-  Where  the  appellant 
«nd  the  appellee  e-ich  files  a  schedule  callint?  for  certain  parts  of  the  record,  it 

is  the  duty  of  the  clerk  to  make  a  sinsfle  transcript  of  such  parts  of  the  record 
««  are  called  for  by  the  two  schedules,  accompanyinji^  it  with  a  sinjjfle  certifi- 
cate; and  appellint  must  pay  the  cost  of  the  transcript  as  a  whole  if  he  ob- 
tains it  to  tile  for  the  purposes  of  his  appellee.  But  if  the  appellant  obtains 
and  files  a  transcript  of  only  tuih  parts  of  the  record  as  were  called  for  by  his 
schedule,  and  this  partial  transcript  is  apparently  sufficient  for  the  purposes 
•of  the  appeiil,  the  court  will  not,  upon  motion  of  appellee,  dismiss  the  appeal, 
as  appellint  takes  the  risk,  since  the  court  will,  on  final  hearinjf,  affirm  the 
judgment  if  the  partial  transcript  is  found  not  to  be  sufficient.  Or  if  other 
parts  of  the  record  are  shown  to  be  pertinent  a  rule  may  be  awarded. 

2.  Same  The  appellmt,  in  order  to  protect  himself  from  having  to  pay  for 
unnecessary  parts  of  the  record,  which  may  be  ordered  by  appellee,  may  apply 
to  the  judfre  of  the  court  renderinjf  the  judgment  and  obtain  a  schedule  for 
only  nece^s.u•y  p?irts  of  the  record.  Or  if  necessary  parts  of  the  record  are 
copied  at  the  instance  of  the  appellee,  he  will  be  liable  for  the  costs  resulting 
therefrom. 

Maxwell  I  Davis  and  Otto  Wehle  for  appellant. 
•C.  B.  8,^yni()ur  and  Anton  Kutzlc^b  for  appellees. 
Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 
Opinion  of  the  court  by  Judjre  Hazelrijrjr. 

This  case  is  out  on  a  motion  by  tlie  appellee  to  dismis-^  the  appeal 
because  the  appellant  failed  to  file  the  transcript  within  the  time 
provided  by  law,  and  onthefurther  motion  (the  firstfailing)  toaffirm 
«s  a  delay  case. 

It  appears  from  the  transcript  before  us,  and  which  embraces  a 
part  only  of  the  entire  record,  that  upon  the  rendition  of  the 
judgment  below  the  appellant  filed  a  cr)py  of  it  in  the  office  of 
the  clerk  of  the  (^ourt  of  Appeals,  and  was  jrranted  an  appeal  from 
so  much  thereof  as  allowed  appellee,  as  administratrix,  1300  as  a 
preferred  claim  for  the  fee  of  her  attorney  in  her  suit  to  settle  the 
-estate  of  her  deceased  husband. 

It  appears,  as  mHy  be  stated  here,  that  her  husband  died  intestate, 
heavily  indebted,  H*nd  leaving  no  personal  estate  beyond  the  statu- 
tory exemptions.  His  real  e-tate  was  encumbered  by  a  mortgasfe  to 
the  appellant  and  others  for  more  than  its  value;  hence  if  the  fee  of 
the  attorney  for  the  admiinstratrix  is  to  be  allowed  as  a  preferred 
claim  its  payment  fnlls  on  the  lien  holdere. 

After  fill njr  this  copy  here  the  appellant,  desirins:  to  file  a  tran- 
script of  M  part  only  of  the  record,  filed  in  the  office  of  the  cleric  of 
the  inferior  court  a  schedule  of  such  portions  as  he  de-ired  copied 
find  gave  notice  as  required  by  law  (Civil  Code,  section  737,  subsection 
la).  Thereupon,  and  within  the  time  fixed  by  the  succeeding  sub- 
section of  the  Code,  the  appellee.  Day,  filed  in  the  same  office  a 
schedule  of  such  parts  of  the  record  as  she  desired  copied. 

The  clerk  appears  to  have  copied  and  delivered  to  appellant  the 
transcript  which  his  schedule  called  for,  and  this  the  appellant  has 
filed  here  within  the  time  allowed.  He  also  copied  the  parts  of  the 
record  called  for  in  the  schedule  of  the  appellee,  but  neither  party 
|;>eing  willing  to  pay  for  it,  it  remains  in  his  office.  Hence  this  mo- 
tion to  dismiss. 
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Manifestly  it  was  the  duty  of  the  clerk  below  to  have  made  a  sin- 
p:le  transcript  of  such  parts  of  the  record  as  were  called  for  by  the 
two  schedules  accompanying  it  with  a  single  <*ertificate. 

Subsection  12,  section  737,  provides  that  "at  the  close  of  the  tran- 
script the  clerk  shall  certify  in  substance  that  it  contains  a  true  and 
complete  copy  of  the  record,  or  of  such  parts  thereof  as  he  may  have 
beien  required  to  copy,  according  to  the  truth,  and  shall  append  an 
index,  referring  consecutively  to  the  pages  on  which  the  copy  of 
each  pleading  or  other  separate  part  of  the  record  commences,  and 
describing  briefly  the  exhibits,  if  any." 

Clearly,  by  the  language  "such  parts  thereof  as  he  may  have  been 
required  to  copy  according  to  the  truth,"  is  meant  such  parts  as  have 
been  "required"  by  both  parties,  if  in  truth  they  both  required  parts- 
of  the  record.  A  single  transcript  is  contemplated  and  a  sinsrle  cer- 
tificate. 

Had  this  been  done  the  appellant  must  have  paid  the  cost  of  the 
transcript  as  a  whole  before  obtaining  it  to  file  for  the  purposes  of 
his  appeal.  In  this  case,  however,  we  have  seen  that  the  appellant 
in  fact  obtained  a  transcript  of  such  parts  of  the  record  as  he  directed 
to  be  made,  and  this  partial  record  apparently  is  sufficiently  com- 
plete to  present  the  single  legal  question  involved  on  the  appeal. 
Whether  it  is  or  not  the  appellant  takes  the  risk.  On  final  hearing  if 
it  is  thought  to  be  otherwise,  the  judgment  will  be  affirmed. 

To  the  objection  that  under  this  construction  an  appellee  may,  by 
filing  hih  schedule,  retjuire  the  appellant  to  pay  for  parts  of  the  rec- 
ord  foreign  to  the  iasues  raised  on  the  appeal,  it  is  sufficient  to  say 
that  an  application  to  the  judge  of  the  court  rendering  the  judgment 
may  be  made  and  a  schedule  obtained  for  only  necessary  parts  of 
the  record. 

The  provision  for  such  a  schedule  does  not  seem  to  have  been  re- 
pealed, subsection  1  of  section  787  directing  that  "the  clnrk  of 
the  court  rendering  a  judgment  shall  copy  the  entire  record,  or  part* 
thereof,  according  to  the  directions  of  the  judge  of  the  court  or  of 
the  parties  to  the  appeal,  etc.;"  or,  if  unnecessary  parts  of  the  rec- 
ord are  copied  at  the  instance  of  an  appellee,  he  will  be  lial>le  for 
the  costs  resulting  therefrom. 

We  have  seen  that  the  appellant  is  here  with  a  record  which  is 
apparently  sufficient  for  the  purp(»ses  of  this  appeal.  At  any  rate 
nothing  now  appears  to  the  contrary.  If  other  parts  (»f  the  record 
are  shown  to  be  pertinent,  a  rule  may  be  awarded.  The  motion  to- 
dismiss  is,  therei()re,  overruled. 

As  the  question  raised  on  the  merits  of  the  a|>peal  seems  not  to- 
have  been  determined  heretofore  by  this  court,  the  motion  to  affirm 
as  a  delay  case  is  likewise  overruled. 


Hopkins,  &c,  v.  Swift,  &c, 

{Filed  October  9,  1896.)  . 

7.  Common  schools — Contested  election  of  trustee  'The  county  school  superin- 
tendent has  no  authority  to  determine  a  contested  election  for  school  trustee, 
and  jurisdiction  to  do  so  can  not  be  cenf erred  upon  him  by  consent  or  agree- 
ment of  the  parties  interested.  The  jurisdiction  to  determine  such  a  contest 
is  in  the  county  board  of  contest  created  by  section  1534  of  the  Kentucky 
Statutes. 

2.  Same  -Appointment  by  county  sujyerinfendenf—V^hen  there  is  a  tie  vote  m 
a  race  for  school  trustee,  and  that  fact  is  certified  to  the  county  superintendent^ 
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there  is  a  vacancy  which  he  may  fill  by  appointment.  But  as  no  anch  state  of 
facts  was  certified  to  the  county  superintendent  in  this  case,  and  he  was  mis- 
taken in  supposing  that  there  was  a  tie  vote,  no  vacancy  existed  and  an  ap- 
pointment made  by  the  county  superintendent  to  fill  the  supposed  vacancy  wa» 
void. 

3.  Same-  In  a  regular  contest  the  county  superintendent  may  recognize  a 
trustee  ^^among  the  contestants*"  until  the  dispute  is  settled.  But  in  this  case 
there  was  no  regular  contest,  and  the  person  appointed  was  not  one  of  the  con- 
testants. 

4.  Right  of  voter  to  change  vote  after  it  has  been  recorded  — In  cases  of  viva 
voce  voting,  as  in  an  election  for  school  trustee,  where  a  vot«  has  been  recorded* 
and  the  voter  has  left  the  table  and  other  votes  have  been  cast,  the  voter  can 
not  then  have  the  record  of  his  vote  changed  upon  the  ground  that  by  inad- 
vertence or  mistake  he  called  the  name  of  a  candidate  for  whom  he  did  not- 
intend  to  vote. 

W.  B.  Keys  and  Thomas  P.  Cook  for  appellants. 
L.  C.  Linn,  jr.,  for  appellee. 
Appeal  from  Calloway  Circuit  Court. 
Opinion  of  the  court  by  Judge  Landes. 

On  the  first  Saturday  in  June,  1895,  an  election  was  held  in  White* 
Common  School  District  No.  (M,  of  the  county  of  Calloway,  for  the- 
purpose  of  choosing  a  trustee  for  the  common  school  of  the  district 
for  the  term  fixed  by  law. 

Jt  appears  that  due  notice  of  the  election  had  been  given;  that  it 
was  held  at  the  district  schoolhouse,  and  that  it  was  held  and  con- 
ducted in  all  respects  as  prescribed  by  the  statute.  (Kentucky  Stat- 
utes, section  4434.) 

The  appellant,  Elias  Hopkins,  and  William  Lee,  residents  of  the 
district  and  duly  qualified,  were  the  only  candidates  for  the  office, 
and  at  the  close  of  the  polls  it  wns  ascertained  by  the  judije  of  the 
election  that  2o  votes  were  cast  for  the  appellant  and  2?i  for  the  srtid 
William  Lee,  and,  the  ap[>ellant  having  received  a  majority  of  the 
votes  cast,  the  judges  of  the  election,  as  required  by  the  statute, 
issued  and  gave  him  a  certificate  of  election,  and  reported  to  the 
county  superintendent,  in  writing,  within  the  time  required  by  the 
statute,  the  fact  that  the  appellant  was  elected. 

After  receiving  the  certificate,  ancl  in  due  time,  the  appellant,. 
Hopkins,  <iualified  by  takinir  the  oaths  required  by  law  before  a  jus- 
tice of  the  pence  of  the  county,  and  forwarded  to  the  county  super- 
intendent a  certificate  of  his  qualification,  signed  by  the  justice. 

A  few  days  after  the  election  comphunt  was  made  to  the  county 
superintendent  by  the  appellee,  J.  H.  Swift,  who  was  the  chairman 
of  the  trustees  for  tie  t-Mid  district,  that  the  appellant,  Hopkins,  was. 
not  lawfully  elected,  and,  at  his  instance,  the  county  superintendent 
undertook  to  investigate  the  case  and  to  ascertain  whether  or  not 
the  appellant,  Hopkins,  was  properly  elected,  and  entitlcKl  to  the 
office. 

It  is  to  be  ol)served  that  Willi-jm  Lee,  who  was  the  competitor  of' 
Hopkins  for  the  office  at  the  election,  made  no  complaint,  and  did 
not  propose  to  contest  the  election,  and  did  not  authorize  anyone  to. 
contest  it  for  him,  and  that  there  wms  no  written  notice  of  contest. 
Besides,  it  d(»es  not  appear  from  the  record  that  the  appellant,  Hop- 
kins, was,  either  in  person  or  by  attorney,  a  party  or  that  he  con- 
sented to  this  investigation,  although  he  was  present  a  part  of  the? 
time  during  which  it  was  in  progress. 
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But  a  great  many  witnesses  were  examined  before  the  county 
superintendent,  and  their  testimony  related  mainly  to  the  vote  of 
one  W.  1j.  Clayton,  w-hich  was  cast  at  the  election,  recorded  on  the 
poll  book,  and  counted  for  the  appellant  Hopkins;  and  this  was  the 
basis  of  the  complaint,  it  being  claimed  that  Clayton's  vote  ought 
to  have  been  recorded  and  counted  for  Lee  instead  of  for  Hopkins. 
The  testimony  was  in  substance  that  when  Clayton  offered  to  vote 
his  name  was  entered  in  the  poll  book  by  direction  of  the  judge,  and, 
"When  asked  by  the  judge  for  whom  he  wished  to  vote,  his  answer 
was  that  he  would  vote  for  appellant  Hopkins,  and  his  vote  was  ac- 
cordingly so  recorded  by  the  clerk;  that  he  at  once  left  the  table 
where  the  officers  of  the  election  were  taking  the  votes,  but  re- 
mained in  the  room  a  few  feet  fr(»m  the  table,  and  that  two  other 
voters  presented  themselves,  and  their  votes  were  given  and  re- 
corded; that  after  the  lapse  of  several  minutes  Clayton  went  up  to 
the  table  on  which  the  poll  book  was  lying,  and,  pointing  to  the  poll 
book  which  showed  that  his  vote  was  recorded  for  Hopkins,  said  to 
the  judge  that  he  wanted  it  changed  from  Hopkins  to  Lee,  as  he  in- 
tended to  vote,  and  had  in  fact  voted,  for  the  latter  and  not  for  the 
former,  and  requested  the  judge  to  change  it,  but  that  the  judge  re- 
fused to  change  it  or  permit  it  to  be  changed. 

Several  of  the  witnesses  stated,  and  the  proof  seems  conclusive, 
that  when  asked  lor  whom  he  would  vote,  Clayton  answered:  **Hop- 
kins  is  a  poor  man,  and  1  am  a  poor  man,  and  I  will  vote  for  Hop- 
kins." 

At  the  conclusion  of  the  examination  of  the  witnesses  the  county 
superintendent  decided  that  the  vote  of  Clayton  ought  to  have 
been  changed  by  the  officers  of  the  election,  as  requested  by 
him,  and  that  if  the  change  had  been  made  there  would  have  been 
a  tie  vote  between  Hopkins  and  Lee,  and,  assumiuir  that  there  was 
a  vacancy  in  the  office,  proceeded  at  once  to  app'>int  and  qualify 
the  appellee,  T.  P.  Tarry,  to  fill  the  vacancy. 

The  decision  of  the  county  superintendent  was  made  on  the  Gth 
day  of  June,  1895.  On  the  8th  day  of  July  following,  in  pursuance 
t)f  a  call  of  appellee  Swift,  as  the  chairman  of  the  board  of  trustees, 
a  meeting  of  the  trustec*s  was  held  at  the  district  schoolhouse  for 
the  purpose  of  employing  a  teacher  for  the  district  school  for  the 
school  year.  That  meeting  was  attended  by  appt»lhints  I^^opkins  and 
T.  P.  Jones,  one  of  the  trustees,  and  appellefs  Swift  and  Tarry,  the 
latter  claiming  to  be  a  trustee  by  virtue  of  the  appointment  made 
by  the  county  superintendent  to  fill  the  vacancy  supposed  to  exist 
as  above  stated. 

At  that  meeting  appellants  Jones  and  Hopkins,  being  a  majority 
•of  the  trustees,  if  Hopkins  was  lawfully  in  office,  by  written  con- 
tract enjployed  appellant,  P]llen  Keys,  to  teach  the  school  for  five 
months,  and  appellees  Swilt  and  Tarry,  who  constituted  a  majority 
of  the  trustees,  if  Tarry  was  lawfully'appointed  and  in  office,  by  a 
similar  contract  employed  appellee,  M.  T.  Morris,  as  the  teacher. 
This  being  the  situatlf)n  of  affairs,  the  appellants  commenced  this 
action  in  the  Calloway  Circuit  Court,  in  which  they  asserted  the 
right  of  appellant  Hopkins  to  the  office  of  trustee,  and  the  right  of 
appellant,  Ellen  Keys,  under  her  aforesaid  contract,  to  teach  the 
district  school,  which  rights,  they  alleged,  were  being  invaded  and 
intruded  upon,  and  of  which  they  were  being  deprived  by  the  ap- 
pellees, and  praying  that  the  appellees  be  enjoined  and  restrained 
from  interfering  with  them  in  the  exercise  of  the  rights  claimed  by 
:ihem  in  the  firemises. 

Motion  was  made  on  notice  by  the  appellants  for  a  temporary  in- 
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junction,  issue  was  joined  upon  the  answer,  denj'insr  the  rights 
olaiined,  and  setting  up  the  claim  of  appellee  Tarry  to  be  the  lawful 
trustee  under  the  appointment  made  by  the  county  superintendent, 
and  the  claim  of  appellee  Monis  to  have  a  valid  contract  to  teach 
the  district  school  upon  the  fads  detailed  above,  and  the  case  was 
submitted  to  the  court  and  heard  upon  oral  testimony. 

Upon  the  hearing:  the  lower  court  adjudged  in  substance  that  the 
officers  of  the  election  had  the  lawful  right  and  ought  to  have 
changed  the  vote  of  Clayton  from  Hopkins  to  Lee,  and  that  '*said 
change  would  have  resulted  in  a  tie,  and  thereby  caused  a  vacancy;" 
and,  further,  that  the  county  superintendent  had  the  lawful  right  to 
appoint  a  trustee  for  the  district,  '*as  the  officers  of  said  election 
failed  to  cast  the  deciding  vote;"  and  that  the  appointment  of  ap- 
pellee Tarry  as  trustee  by  the  county  superintendent,  and  his  act*^  as 
trustee  under  the  said  appointment,  were  valid.  The  injunction 
prayed  for  was  accordinjfiy  denied  and  the  petition  dismissed,  and 
that  judgment  is  before  us  on  this  appeal. 

The  facts  brought  out  in  the  testimony  given  on  the  trial  of  the 
case  in  the  court  below,  relative  to  the  vole  of  i/layton  at  the  elec- 
tion for  trustee,  was  substantially  ms  above  stated,  and,  as  it  appears 
from  the  rword,  do  not  differ  materially  from  the  fads  detailed  by 
the  witnesses  in  the  hearing  of  the  case  before  the  county  superintend- 
ent, and,  after  a  careful  investigation  of  the  case  as  it  is  presented 
in  the  record  before  us,  we  have  not  been  able  to  find  that  the  judsr- 
iiient  appealed  from  has  anything,  either  in  the  facts  or  the  law,  to 
sustain  it. 

It  appears  that  the  statute  re^iulating  such  election  was  literally 
<»omplied  with,  and  that,  upon  the  votes  as  cast  and  recorded,  the 
appellant  Hopkins  rei-eived  a  majority  of  the  votes. 

It  further  appears  that  he  received  a  certificate  of  his  election  in 
■due  form,  and  that  he  ({UHlified  by  taking  the  oath  requir€Hl,and  en- 
tered upon  the  dis-har^e  of  his  duties  as  trustee.  He  thus  became 
an  officer  in  hict,  with  all  of  the  evidence  of  his  right  to  the  office 
that  was  re<iuired  by  the  law,  rnul  could  not  be  deprived  of  his  right 
except  in  the  manner  pr(»scril>ed  by  law. 

The  only  method  of  contesting  such  elections  \^  that  })rovided  by 
sections  1534  and  153')  of  the  Kentucky  Statutes,  which  provide  a 
board  for  determining  the  contested  election  of  any  officer  elective 
by  the  voters  <»l  a  <*ounty  **or  any  di-^trict  therein,  except  members 
of  the  General  Assend)ly,"  and  prescribe  the  steps  or  method  of 
procedure.  This  board  is  known  as  the  county  board  of  contest, 
and  has  juris<liction  in  respect  of  common  school  districts  as  well  as 
of  other  districts  in  a  county. 

There  is  no  statute  under  which  a  county  superintendent  has  the 
authority  to  determine  any  such  contest,  an4l  jurisdiction  to  deter- 
mine a  contested  election  of  a  district  trustee  can  not  be  conferred 
by  consent  or  agreement  of  the  parties  interested.  So  that  in  this 
case  it  is  immaterlHl  whether  the  af»pellant,  Hopkins,  and  his  de- 
feated competitor,  I^ee,  were  before  the  county  superintendent  or 
whether  they  were  pnrties  to  the  proceeding  before  him,  or  whether 
they  consented  that  he  miirht  determine  the  questitjn  of  the  riirht  of 
Hopkins  to  the  office  or  not.  In  either  case  and  in  any  event  the 
<»ounty  superintendent  wjis  without  jurisdiction  or  authority  over 
the  question,  and  the  proceedings  before  him  and  his  finding,  or  so- 
called  **judgu>ent,"  were  void  and  of  no  force  whatever  in  law. 
There  was  no  vacancy  in  the  office  of  trustee  which  he  was  empow- 
ered to  fill.  A  vacancy  in  office  is  rlefined  by  the  statute  to  be  '*such 
as  exists  where  there  is  an  unexpired  part  of  a  term  of  office  without 
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a  lawful  Incumbent  therein,  or  when  the  person  elected  or  appointed 
to  an  office  fails  to  qualify  accordin)^  to  law,  or  where  there  has  been 
no  election  to  fill  the  office  at  the  time  appointed  by  law.  It  applief> 
whether  the  vacancy  is  occasioned  by  death,  resignation,  removal 
from  the  State,  county  or  district,  or  otherwise."  (Kentucky  Stat- 
utes, section  1521.)  If  there  had  been  a  tie  vote  l)etween  appellant,. 
Hopkins,  and  his  competitor,  Lee,  and  it  had  been  so  certified  to 
the  county  superintendent,  then,  under  section  4434,  as  well  as  under 
the  .section  quoted  from,  there  would  have  been  a  vacancy  which 
the  county  superintendent  cuuld  have  filled  by  appointment.  If 
there  had  been  a  regular  contest,  the  county  superintendent  was 
**empowered  to  recognize  a  trustee  *':mong  the  contestanU^^  until  the 
dispute  was  settled.  (Kentucky  Statutes,  section  4136.)  S?>  that 
none  of  the  conditions  existed  upon  which,  under  the  different  pnn 
visions  of  the  statute,  a  vacancy  existed  at  the  time  he  appointed 
the  appellee,  Tarry,  as  trustee,  and  the  appointment  was,  therefore, 
without  authority  and  void,  and  conferred  no  lawful  authority  upon 
Tarry  to  net  in  the  office  of  trustee,  which,  as  we  have  seen,  was 
held  and  filled  by  the  appellant,  Hopkins,  who  was  in  posseasion  of 
the  requisite  evil ience  showing  his  right  to  it. 

But  if  the  county  superintendent  had  the  power  and  authority,, 
under  the  statute,  to  determine  the  question  as  to  the  right  of  the 
appellant,  Hopkins,  to  the  office  in  question,  and  if  the  cHse  was 
properly  In'fore  him  for  adjudication,  the  ground  up(»n  which  he 
ascertained  and  adjudjsed  thai  Hopkins  was  not  elected  and  that 
there  was  a  vacancy  in  the  office  was  not  such  as  would  have  author- 
ized such  a  judgment.  For,  when  Clayton  cast  his  vote  for  Hopkins 
and  it  was  so  recorded,  and  after  he  left  the  table  where  his  vote  was 
taken  and  other  votes  were  t»«st  and  recorded  after  he  voted,  as  was 
the  ca:-o  here,  he  had  no  rij^ht  to  have  his  vole  changed  from  Hop- 
kins to  Lee,  even  though  he  intended  to  vote  for  Lee  in  the  first 
place  and  by  mistake  or  inadvertenc»»  called  it  out  for  Hopkins 
instead  of  Lee,  and  it  would  not  have  been  proper  for  the  officers  of 
the  election  to  change  his  vote  as  they  were  reiiuested  by  him  to  do. 
(/ounsel  have  referred  to  no  auihority  hir  changing  the  vote  under 
the  circumstances  named,  and,  so  I'.ir  «s  we  are  advised,  the  precise 
question  has  never  been  ilirectly  before  this  court. 

('ases  have  arisen  where  theVi-^ht  tochanjre  a  vote  that  has  been 
cast  and  recordeil  has  bee-n  hase^d  upon  the  alleged  fraud  or  mistake 
of  the  officers  of  the  election,  and  this  court  has  held  that,  where 
Iraud  or  mistake  on  the  part  of  the  officers  of  election  in  the  record 
of  the  vote  was  clearly  established,  it  should  be  changed  to  conform 
to  the  intention  of  the  \oter.  The  principles  upon  which  this  court 
has  acted  in  eases  of  this  cl«ss  are  well  illustrated  in  the  ca>es  of 
Xewcum  v.  Kirtley,  13  B.  M(mi.,  olo;  Ander-^on  v.  Winfree,  85  Ky.> 
597 ;  Va } w an  v .  B r< » w n ,  93  K y . ,  1  oG . 

In  the  case  of  Anderson  v.  Winfree  it  was  held  that,  in  the  case 
of  vira  voce  voting,  if  It  can  be  made  to  appear  by  the  evidenc*e^ 
without  doubt,  that  the  vole  of  a  person,  east  for  one  candidate^ 
/r«.y,  di/  miafake  of  the  vlerk\  recorded  for  anotlier,  the  vote  ou(i:ht  to 
be  chHUged  to  accord  witli  the  intention  of  the  voter.  And  in  Cowan 
V.  Brown  the  court  said:  **Though  the  evidence  in  such  case  may 
l)e  entirely  satisfactory  that  a  mistake  was  made,  it  does  not  neces- 
surily  f..llow  it  was  conimilted  by  the  clerk,  for  the  voter  may  him- 
self have  inadvertently  calleil  or  presented  to  the  officer  of  election 
the  name  of  the  c.indidate  he  did  not  really  intend  to  vote  for,  and» 
if  so,  the  record  ought  not  to  be  changed." 

This  is  the  correct  principle  in  cases  of  this  kind,  and  applies 
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directly  to  this  casi^,  eoncedine  the  fact  to  be  that  Clayton  did 
intend  to  vote  for  Lee,  but,  by  nis  own  mistake  or  inadvertence^ 
called  the  name  of  Hopkins  as  the  candidate  he  wished  to  vote  for. 
Any  other  rule  would  be  likely  to  produce  confusion  and  uncertainty 
in  all  elections  of  the  kind. 

We  do  not  think  that  it  would  be  proper  for  us  here  to  pass  upon 
any  question  arising  upon  the  claims  of  the  persons  who  were  em- 
ployed to  teach  the  school  in  district  No.  34,  arising  upon  their  sev- 
eral contracts,  which  may  be  the  subject  of  future  litigation. 

But,  for  the  reasons  given,  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded,  with  directions  that  a  Judgment 
be  entered  declaring  the  right  of  the  appellant,  Hopkins,  to  the 
office  of  trustee  in  common  school  district  No.  B4,  of  Calloway 
county,  and  enjoining  the  appellees  and  each  of  them  from  inter- 
fering with  him  in  the  discharge  of  his  duties  as  such  trustee,  and 
also  enjoining  appellee.  Tarry,  from  exercising  or  attempting  to 
exercise  the  duties  of  trustee  in  said  district,  and  for  further  pro- 
ceedings consistent  with  this  opinion. 


Gray  v.  Overby,  &c. 
(Filed  October  10,  1896— iVo<  to  be  reported.) 

Turnpike  roads — Pei'sonal  liabiUty  of  officers  of  company  to  contravtm — 
Judgment  having  been  rendered  against  a  turnpike  road  company  in  favor  of 
a  contractor  for  balahce  due  him  upon  contract  price  for  the  construction  of 
the  road,  the  officers  of  the  company,  who  were  directed  by  the  judgment  to 
pay  to  plaintiff  in  satisfaction  thereof  all  subscription  money,  are  personally 
liable  to  him  for  the  amount  of  subscriptions  which  they  subsequently  col- 
lected and  applied  to  the  payment  of  attorneys'  fees  and  other  purposes.  And 
it  was  the  duty  of  the  attorney  for  the  company,  with  notice  of  the  direction 
in  the  judgment,  to  pay  to  plaintiff  a  subscription  collected  by  him,  after  de- 
ducting the  costs  of  making  the  particular  collection;  and  having  retained  the 
amount  upon  his  general  account  against  the  company  for  legal  services,  the 
plaintiff  is  entitled  to  judgment  against  him  therefor. 

W.  G.  Bearing  for  appellant. 
Appeal  from  Fleming  Circuit  C  )urt. 
Opinion  of  the  court  by  Judge  Lewis. 

In  1888 the  Cralnstown  and  Eiizaville  Turnpike  Company  made  a 
contract  with  John  Gray  for  the  construction  of  its  road  at  the  price 
of  $5,5(10,  to  he  |iaid  lor  in  subscription  by  the  county  of  Flemings 
where  the  road  is,  Hiid  by  individual  subscription.  He  complied 
fully  with  his  contract,  but  the  conipany  failed  to  pay  him  fully  the 
price  ajjreed  upon.  And  he  thereupon  instituted  an  action  for  re- 
covery of  the  balance  due,  in  which  there  was,  at  the  November 
term,  1886,  of  the  court,  a  jud^rment  rendered  in  his  favor  for  $2,132.- 
40,  to  be,  however,  credited  by  $l,t)00  in  the  hand.-)  of  the  sheriff  and 
$500  in  the  hands  of  anpellee  Hern,  treasurer  of  the  company^ 
directed  paid  to  him.  There  wa^  still  a  balance  due  of  al>out  $o84, 
for  which  an  execution  was  issued  April  14,  1891,  but  returned  **no 
property  found." 

It  appears  that  one  J.  C.  Hurst  had  made  a  subscription  toward*^ 
building  the  road  of  $250,  to  be  paid,  however,  in  work.  But,  fail- 
ing to  do  the  work,  an  action  was  instituted  by  the  company  against 


532  EXCHANGE    BANK    OF    KY.    V.    GAITSKILL.    &C 

him  which  was,  June  1,  1886,  compromised  and  judgment  rendered 
in  favor  of  the  company  for  $210. 

In  addition  to  that  sum  the  treasurer  had  collected  from  subscrib- 
ers and  had  in  his  hands  the  sum  of  $133. 

It  appears  that,  instead  of  paying  over  to  Gray  the  proceeds  of 
amount  collected  of  J.  C.  Hurst,  in  pursuance  of  the  judgment 
against  him,  the  president  and  directors  of  the  company  permitted 
its  attorney,  G.  A.  Cassidy,  to  apply  the  amount  to  pay  his  fees 
against  the  company  and  to  pay  costs  as  well  in  the  action  instituted 
by  Gray  against  tlie  company  as  in  its  action  against  Hurst. 

This  action  was  instituted  by  Gray,  April  15,  1891,  against  Overby 
and  others,  president  and  directors,  J.  M.  Hern,  treasurer,  and  G. 
A.  Casi^idy  to  recover  of  them  indidually  the  two  sums  mt^ntioned. 

By  the  jud^fment  of  December,  1886,  in  the  suit  of  Gray  against 
the  Crainstown  and  Elizavllle  Turnpike  Company  its  officei-s  were 
expressly  directed  and  required  to  pay  over  ti>  plaintiff  alt  sul»scrip- 
tion  money,  and  they  might  have  been  compelled  by  rule,  if  one 
had  been  applied  for,  to  pay  into  court  for  his  benefit,  not  only  the 
sum  of  $—  then  in  the  hands  of  Hern,  treasurer,  but  also  the  sum 
of  $210,  less  the  amount  of  Ca.ssidy's  fee  and  costs  of  that  parlicular 
action. 

The  rights  of  parlies  to  that  action  being  thus  adjudicated  and 
■det(  rmined,  we  do  not  see  why  the  officers  of  the  company,  who 
have  been  not  only  derelict  in  discharge  of  their  trust,  but  also  dis- 
regarded the  judgment  t)f  court,  may  not  be  in  this  action  held  indi- 
vidually liable.  Cassidy,  as  attorney,  brought  the  action  for  the 
company  against  Hurst  and  also  defended  the  action  of  Gray  against 
it.  He  wab,  therefore,  cognizant  of  the  duties  devolved,  l)y  judg- 
ment of  court,  upon  his  client,  and  having,  as  its  aijent,  collected 
the  judgment  against  Ilur^t,  it  was  his  duty,  as  their  attorney  as 
well  as  an  officer  of  the  court,  t(»  do  with  the  money  collected  what 
the  court  had  directed  they  should  do  with  it— that  is  pay  it  to  Gray. 

It  seems  to  us  Gray  has  a  cause  of  action  against  the  offiwers  of 
that  company  for  both  sums,  bss  fefs  and  costs  in  the  suit  of  the 
•company  aaainst  Hurst,  and  also  against  Cassidy  for  that  pjirt  of  the 
sum  of  $2M)  which,  as  indicated,  ought  to  have  been  paid  to  Gray. 

The  ju(Jgnient  dismissing  the  action  is  reversed  and  cause  reniand- 
<?d  for  lurther  proceedings  consistent  with  this  opiniou. 


ExcHANGK  Bank  of  Kknti  ckv  v.  Gaitskii.l,  A(\ 

(Filed  October  1(1,  18i)6— iNo/  (o  be  reported.) 

Deceit  in  sale  of  bank  stock-  -Damages  -In  this  action  against  a  bank  to  re- 
cover damages  on  account  of  a  false  Htatement  published  by  the  officers  of  the 
bank  as  to  its  condition,  whereby  plaintiff  was  induced  to  purchase  from  an- 
other certain  shares  of  the  bank,  the  petition,  alleging  that  the  officers  knew 
the  statement  to  be  false  when  they  published  it,  stated  a  cause  of  action,  and 
the  court  properly  instructed  the  jury  that  the  measure  of  damages  was  the 
difference  between  the  value  of  the  stock  if  the  statement  had  been  true  and  its 
aotaal  valae  at  the  time  of  ths  purchase. 

A.  B.  White  and  Tyler  &  Apperson  for  appellant. 

A.  T.  \Vo(Mi  <Jk  Son  for  appellees. 

Appeal  from  Montgomery  (Circuit  Court. 
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Opinion  of  the  court  bj^  Jud^e  Guffy. 

It  irt  substantially  allepred  in  the  tiist  pMratrraph  of  the  petition 
in  this  case  that  the  plaintiff,  jVla<;uie  A.  Gait^l^ill,  through  her  hus- 
band and  a^ent,  did  on  Ft^bruary  20,  1884,  purchase  of  the  appellant, 
the  Exchanj?e  Bank  of  Kentucky,  three  shares  of  the  par  value  of 
*1(K)  each  of  the  capital  slock  of  said  bank  at  the  agreed  price  of  $120 
per  share,  and  accrued  interest  on  same  from  January  ],  J884, 
amounliny:  to  $4-27,  and  amounting  in  all  to  1364.27;  that  at  the 
time  of  the  purchase  of  said  stock  W.  W.  Thompson  was  the  cashier 
of  said  bank  and  the  agent  to  sell  said  .•at()ck,ttnd  that  he  represented 
that  said  bank  was  declaring  a  dividend  of  5  per  cent,  semi-annually 
on  its  capital  stock,  and  tliat  it  had  accumulated  a  surplus  of  $1,500,. 
and  that  its  assets  were  good  and  solvent,  and  that  if  its  affairs  were 
wound  up  it  would  pay  to  each  stockholder  $120  per  share,  and 
that  appellee  relied  on  said  statement  of  Thompson  in  purchasing 
the  slock,  which  statement  was  false  and  untrue,  and  was  known  by 
Thompson  and  the  officers  of  said  bank  to  be  false  and  untrue  to  the 
extent  of  more  than  $oO,000. 

It  is  furtiier  alleged  that  on  the  31st  day  of  December,  1883, 
said  bank  published  a  statement  in  card  form  of  its  condition,  which 
statement  was  false  to  the  extent  of  more  than  $00,000.  Averments 
were  also  made  showing  in  what  respect  the  statements  were  false, 
and  charffinir  that  the  shares  were  not  worth  more  than  $30' each, 
and  that  the  bank  ofticers  and  Thomps<m  knew  that  the  statements 
were  false,  and  that  it  was  their  duty  to  know  the  condition  of  the 
bank. 

In  the  seconri  paragraph  of  the  petition  it  is  substantially  alleged 
that  the  female  plaintiff,  through  the  agency  aforesaid,  on  the  1st  day 
of  June,  188(),  purchased  of  D.  S.  Lfickridge  ten  shares  of  the  capital 
stock  of  said  bank. at  the  agreed  price  of  $120  per  share,  with  accrued 
interest  from  1st  day  of  Januar3',  188(»,  to  June  1,  18«6,  amounting  to 
$30,  making  a  total  of  $1,230  paid  to  said  Lnckridure;  that  on  the  — 
day  of  January,  1880,  the  said  bank  caused  to  be  published  in  the 
Sentinel  Democrat  and  also  in  card  form  the  condition  of  said  bank 
at  the  close  of  business  December  31,  1885,  showing  the  resources 
of  the  bank  to  be  $228,420.89,  giving  ihe  items  thereof. 

It  is  alleged  that  in  the  purchase  of  said  stock  from  Lockridge 
plaintiff  relied  on  said  report  as  being  true  and  purchased  on  the  full 
faith  that  said  report  gave  a  true  statement  of  the  condition  of  the 
bank,  and  that  said  report  was  false  and  untrue  to  the  amount  of 
over  $50,000.  The  petition  then  goes  on  to  show  in  what  respect  the 
statement  was  untrue,  and  asks  judgment  for  $900.  A  demurrer  to 
the  second  paragraph  of  the  petition  was  filed  and  overruled.  The 
answer  may  be  considered  a  traveise  of  the  material  allegations  of 
the  petition  except  as  to  the  publication  of  1886.  Appellant  also 
pleaded  the  statute  of  limitation.  At  the  conclusion  <»f  the  testi- 
mony the  court,  on  motion  of  appellant,  instructed  the  jury  that  they 
could  not  find  anything  for  plaintiff  on  account  of  the  sale  made  to 
them  by  Thompson.  Appellant  also  asked  for  a  peremptory  instruc- 
tion to  the  jury  to  find  for  the  defendant,  which  was  refusecl.  A  trial 
resulted  in  a  verdict  and  judgment  for  plaintiff  for  $430,  and  defend- 
ant's motion  for  a  new  trial  having  been  overruled  it  has  appealed. 
The  plaintiff  also  prosecutes  a  cross  appeal.  The  defendant  complaina 
of  the  instruction  given,  and  also  complains  of  the  refusal  of  the  court 
to  give  those  asked  for  by  it,  and  also  claims  that  the  court  erred  in 
the  admission  and  rejection  of  testimony. 

The  instructions  given  are  in  substiince  that  if  the  Jury  believe 
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from  the  evidence  that  the  published  statement  of  the  bank  in  Janu- 
ary, 1886,  was  relied  on  by  plaintiff  in  makin«r  the  purchase  of  the 
ten  shares  of  stock,  and  that  the  statement  was  false  in  a  material  de- 
cree and  so  continued  until  June  I,  188G,  then  the  jury  should  find 
for  plalntitr,  and  that  the  mea^^ure  of  damagres  is  the  difference  in 
value  of  tlie  stock,  if  said  statement  had  been  true,  and  its  actual 
value  at  the  time  of  purchase. 

It  seem-i  to  us  that  the  wholi^  liw  of  the  cas3  was  correctly  ^iven 
by  the  court,  hence  it  was  not  error  to  refuse  the  instruction  offered 
by  appellant.  The  rulioifs  of  the  court  in  respect  to  the  admission 
and  rejection  of  testimony  are  not  erroneous.  The  instruction  given 
that  the  jury  could  not  find  for  plaintiff  any  damasfe  on  account  of 
the  purchase  made  from  Thompson  under  the  proof  in  this  case  was 
properly  given. 

Perceivin":  no  error  to  the  prejudice  of  the  substantial  rights  of 
either  plaintiff-j  or  defemJant,  the  judgment  of  the  court  below  is  af- 
firmed on  the  original  and  on  the  cross  appeal. 


DOTSON  v.  Stratton,  &c. 
(Filed  October  10,  189G— aVo<  to  be  reported.) 

1,  School  trustee  -Failure  to  file  cfrtiflcate  of  qualijtcation — Forfeiture  of 
office  -The  failure  of  one  who  has  been  elected  school  trustee  to  return  the  cer- 
tificate of  his  qualification  to  the  county  superintendent  within  the  time  re- 
quired by  section  4436  of  the  Kentucky  Statutes  does  not  work  a  forfeiture  of 
his  office.  While  the  county  superintendent  is  authorized  to  declare  the  office 
vacant  for  such  failure,  yet  he  may  still  recognize  the  trustee  as  such  if  he  has 
in  fact  taken  the  oath,  and,  if  he  does  so,  no  vacancy  exists. 

2.  Same — Even  if  the  failure  to  return  the  certificate  worked  a  forfeiture  the 
predecessor  of  the  trustee,  who  had  thus  forfeited  his  office,  would  have  no  au- 
thority to  act  unless  appointed  by  the  county  superintendent  to  fill  the  va- 
cancy. 

VV.  S.  Ilrtrkins  for  appellant. 

James  Gobel  for  appellees. 

Appeal  from  Floyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

The  appellant,  Lelia  Dotson,  instituted  suit  in  the  Floyd  Circuit 
Court  against  the  appellees,  Hiram  Stratton,  Wm.  Courtney  and  Ed- 
ward Harris. 

The  substance  of  the  allegations  of  the  petition  is  that  appellant 
was  legally  employed  by  M.  S.  Layne  and  C.  W.  Smith  to  teach  the 
common  school  in  district  49  in  Floyd  crjunty,  and  that  a[>pellees, 
Courtney  and  Stratton,  are  claiming  to  have  employed  Harris  to 
teach  the  school,  and  that  they  are  interfering,  or  likely  to  do  so, 
with  her  in  her  occupation,  and  she  sought  to  have  them  perpetually 
enjoined  from  so  doing,  an(i  also  asked  and  obtained  a  temporary  in- 
junction. The  appellees  demurnMl,  and  also  answered  and  denied 
the  material  averments  of  the  petition,  and  upon  final  hearing  the 
court  dissolved  the  injunction  and  dismissed  the  petition,  holding 
that  appellant  had  no  cause  of  action,  and  appellant  asks  a  reversal 
of  the  judgment. 

The  principal  issue  involved  in  the  case  was  as  to  whether  or  not 
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8mith  was  a  trustee  at  the  time  that  he  and  Layne  employed  apY^l- 
lant  to  teach  the  school. 

The  principal  facts  disclosed  by  the  reconl  are  in  substance  that 
Smith  ha<l  lK>en  trustee  prior  to  June,  1894,  and  thnt  at  the  June 
election  Stratton  was  duly  elected,  obtained  his  certificjde  and  was 
sworn  in  as  trustee  by  a  notary  public,  but  tailed  to  send  a  certificate 
of  that  fact  to  the  county  superintend**nt  before  the  4tb  day  of  July, 
1894.  At  or  about  that  lime  Smith  informed  the  county  superintend- 
ent that  Stratton  revised  to  act  hs  trustee.  The  superintendent  then 
gave  to  Smith  a  certificate,  u  hich  in  substance  showed  that  be  should 
be  trustee  unless  S.ratton  williin  m  specified  time  satisfied  him  that 
the  certificate  bad  been  sent  before  a  certain  date.  Stratton  ap- 
peared before  the  county  superintendent  and  made  bis  excuse  for 
failure  to  semi  the  certificate.  Thereufion  the  superintendent  notified 
Smith  that  the  appointment  or  writing  given  to  him  was  null  and 
void,  and  tht  reupon  the  superintendent  recognizeil  Stratton  as  the 
trustee,  this  being  about  the  Gth  day  of  July.  Layne,  (.'ourtney  and 
Stratton,  it  is  claimed,  nad  one  meeting  for  the  purpose  of  selecting 
a  teacher  but  did  not  employ  one.  Afterwards  C'ourtney  and  Strat- 
ton employed  Harris,  and  {rave  notice  that  the  school  would  com- 
mence at  a  certain  time,  but  liefcire  that  day,  vi/.,  the  12th  day  of 
July,  Laj'ne  and  Smith  employed  appellant  to  teach  tbe  school  and 
she  proceeded  to  commence  that  day.  Soon  after  this  the  county 
superintendent  notified  Smith  to  appear  before  him  to  show  cause 
why  he  was  claiming  to  exercise  tbe  office  of  trustee.  Smith  ap- 
peared, a  trial  was  had  and  the  superintendent  held  that  Smith  had 
no  authority  to  act  as  trustee,  and  that  he  bad  none  at  the  time  ap- 
pellant was  em  ployeii.  An  ap!)eal  was  taken  to  the  State  superin- 
tendent of  public  instruction,  who  a  Harmed  the  decision  of  the 
county  superintendent. 

It  is  not  seriously  contended  that  the  paper  given  to  Smith 
July  5  1894,  invested  him  with  the  office  of  trustee,  l)ut  appellant 
contends  that  by  reason  of  St  rat  ton's  having  failed  to  qualify  as  re- 
quired by  law*^Smith  was  still  the  lawful  trustee  under  the  law 
providing  that  he  should  hold  until  his  succe^sor  was  elected  and 
qualified. 

In  this  case,  however,  there  is  no  question  but  what  his  successor 
was  elei'ted  and  took  the  oaths  of  office  (at  least  the  latter  seems  to 
have  been  proven  and  the  former  is  not  questioned),  but  it  seems 
that  the  certificate  of  the  oath  was  not  sent  lo  the  superindendent  as 
required  by  law,  but  in  such  cases  section  4436,  Kentucky  Statutes, 
seems  to  authorize  the  superintendent  to  declare  tbe  office  vacant,  or 
he  can  still  recognize  tbe  trustee  as  such  if  be  has  in  fact  taken  the 
oath,  and  it  seems  clear  that  the  superintendent  did  so  recognize 
Stratton,  and  that  Smith  was  notified  of  that  fact  before  the  at- 
tempted employment  of  the  appellant,  and  that  decision  was  af- 
firmed by  the  su[>erintendent  of  public  instruction  as  before  stated. 
If  it  was  true  that  Stratton  had  forfeited  his  office  by  failure  to  re- 
turn the  certificate  as  required  by  se(*tion  4414  of  Kentucky  Statutes 
the  result  would  be  that  the  office  would  be  vacant,  but  the  section 
supi'a  does  not  say  that  upcm  failure  to  return  the  certificate  that  the 
party  forfeits  his  office  or  that  it  l>ecomes  vacant,  but  even  if  the  office 
was  vacant  Smith  could  not  legally  act  as  trustee  unless  he  had  been 
appointed  by  the  county  superintendent,  which  was  not  done.  It  is 
not  necei»sary  to  decide  any  other  question  presented  by  coisnsel. 

For  the  reasons  indicated  the  Judgment  of  the  court  below  is  af- 
firmed. 


536      GERNERT  BROS.  LUMBER  CO.  V.  RAPIER  &  CO. 

Gkrxert  Bros.  Lumber  Co.  v.  Rapier  &  Co. 
(Filed  October  14,  1896— iVo^  to  be  reported,) 

1.  lif'sponsp  to  rule  Failure  to  reply-  Burden  of  pnHjf  Upon  a  report  filed 
by  a  receiver  showing  a  balance  due  by  appellant  upon  lumber  purchased  by  it 
from  the  receiver,  the  report  setting  out  the  written  contract  under  which  the 
purchase  was  made,  the  court  havinj?  awarded  a  rule  af^ainst  appellant  to  show 
cause,  if  any  it  could,  why  it  should  not  pay  into  court  the  alleged  balance,  and 
appellant  having  responded,  setting  up  a  change  of  contract  by  which  a  differ- 
ent place  of  delivery  was  agreed  upon  and  a  different  mode  of  measuring  and 
culling  the  timber,  and  alleging  that  it  had  paid  for  all  the  lumber  received 
under  the  contract,  the  court  properly  held  that  the  burden  was  upon  appel- 
lant; and  even  if  a  reply  was  necessary,  the  appellant  having  objected  to  ap- 
pellee's offer  to  file  a  reply  can  not  now  complain  that  none  was  filed. 

'J.  Same  In  the  absence  of  the  evidence  heard  the  court  must  presume  that 
it  authorized  the  judgment  rendered. 

George  S.  Fulton  and  E.  E.  McKay  for  appellant. 
C.  T.  Atkinson  for  appellees. 
Appeal  from  Nelson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

TliiH  appeal  is  prosecuted  hy  (iernert  Bros.  Lumber  Co.  from  a 
judgment  rendered  by  the  NelKon  Circuit  Court. 

It  appears  that  John  A.  Fulton  was  by  said  court  appointed 
a  receiver  to  take  charge  of  the  assets  of  the  firm  of  T.  H.  Ellis, 
agent,  and  authorized  to  dispose  of  and  manage  the  same,  and  in 
the  discharge  of  that  trust  he  sold  a  large  lot  of  luml)er  to  appel- 
lant, and 'his  report  to  court  reported  the  same  and  filed  the  writ- 
ten contract,  showing  the  places  of  delivery,  price,  etc.,  and  his 
report  also  showed  appellant  owed  a  balance  of  $180.80.  Thereupon 
a  rule  was  issued  against  appellant  to  >how  cause,  if  any  it  could, 
why  it  should  not  pay  .said  sum  into  court. 

Ap|)ellant  apfieared  and  pleaded,  and  set  out  an  additional  or 
change  of  contract,  by  which  a  ditf'erent  place  of  delivery  was  agreed 
upon,  a  different  manner  of  measuring  and  culling  the  lumber,  and 
that  they  had  complied  with  the  contract  and  paid  for  all  the  lum- 
ber received. 

Plaintiff  offered  to  file  a  reply,  but  appellant  objected,  and  the 
court  refu.sed  to  permit  it  to  be  filed,  holding  that  it  was  unneces- 
sary; that  the  burden  was  on  appellant,  and  the  cause  was  submit- 
ted and  evidence  and  argument  heard,  and  the  court  adjudged  the 
response  insutttcient  and  n4>t  sustained  by  the  evidence,  and  adjudged 
that  appellant  pay  said  sum  into  court  by  the  18th  day  of  the  term 
of  court  then  in  session.  From  that  judgment  this  appeal  is  prose- 
cuted. 

The  question  of  the  jurisdiction  of  the  court  to  hear  and  deter- 
mine the  controversy  in  the  manner  presented  need  not  be  deter- 
mined upon  this  appeal  for  the  reason  that  that  question  was  not 
made  in  the  court  below,  nor,  do  we  think  that  the  court  erred  in 
holding  that  the  burden  of  proof  was  upon  appellant,  and  if  a  reply 
was  necessary  the  plaintitT  had  offered  to  file  it,  and  manifestly  the 
refusal  of  the  court  to  allow  it  to  be  filed  was  not  because  it  was  not 
verified. 

There  is  no  hill  of  exceptions  or  transcript  of  the  evidence  heard 
before  us.  It  therefore  follows  that  this  court  must  presume  that  the 
evidence  heard  fully  authorized  the  judgment  rendered,  which  Judg- 
ment is  affirmed. 


german-amcrican  ins.  co    v.  nokkis,  &c.  53/ 

(jerman-Am*:rican  Insurance  Co.  v.  Nobris,  &v. 

{Filed  October  14,  1896.) 

1.  Fire  insurance  -Failure  to  fxiniish  certificate  of  loss  Under  a  policy  of 
lire  InHnrance  which  provides  that  the  insured  shall,  if  required,  furnish  a  cer- 
tificate of  the  nearest  magistrate  or  notary  public  as  to  the  loss,  the  failure  to 
furnish  the  certificate  when  required  is  not  a  bar  to  a  recovery  on  the  policy. 
Besides,  the  required  certificate  was  furnished  in  the  case  before  the  trial. 

2.  Concealment  of  attempted  burning  The  failure  of  the  insured  to  disclose 
the  fact  that  there  had  been  an  attempt  to  burn  the  insured  property  does  not 
authorize  a  forfeiture  of  the  policy  unless  he  was  asked  about  that  matter. 
Besides,  the  agent  of  the  company  was  aware  of  the  attempted  burning,  and 
notice  to  him  was  notice  to  the  company. 

.y.  Denial  of  liabilty  of  company— If  the  general  agent  of  the  company  de- 
nied the  debt  and  refused  to  pay,  as  the  jury  was  authorized  to  find  from  the 
evidence,  the  insured  was  not  required  to  furnish  proofs  of  loss. 

B.  F.  Buckner  for  appellant. 

Bullitt  &  Shield  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  .Judge  Guffy. 

This  appeal  is  prosecuted  from  a  Judgment  of  the  Jefferson  Cir- 
cuit Court,  Common  Pleas  division,  rendered  in  the  suit  of  M.  T. 
Norris,  Ac,  against  the  ^ippellant,  German-American  Insurance  Co.^ 
The  suit  was  to  recover  f2,o00,  the  amount  ol  a  policy  issued  by  the 
appellant  to  appellee,  Mary  V.  Norris,  on  a  house  then  being  built 
in  Warwick  V^illa,  Jefferson  county,  and  which  was  destroyed  by 
fire  in  December,  1892.  The  appellant  resisted  a  recovery  on  five- 
different  grounds:  ' 

1st.  That  the  amount  of  the  loss  was  not  $2,f5(M). 

2d.  That  the  appellee  had  not  furnished  the  appellant  with  the* 
proofs  of  loss  required  by  the  policy. 

8d.  That  it  had  require<l  a  Cf'rtificate  of  the  nearest  ma«:istrate,  to 
the  effect  that  he  had  investigated  the  circumstances  and  believed 
that  the  api>ellees  had  honestly  sustained  the  loss  cl^iimed,  and  that 
the  certificate  has  not  been  furnished,  and  made  like  complaint  of 
appellees'  failure  to  furnish  bills,  items  and  specifications,  etc.,  of  the 
building  as  required  by  the  policy  and  demanded  by  appellant. 

4th.  That  there  had  been  an  attempt  by  some  "one  to  burn  the 
property  insured  before  the  policy  was  issued,  which  fact  was  not 
communicated  to  appellant. 

Appellees'  contentirm  In  substance  is  that  the  appellant  denied 
their  claim,  hence  they  were  not  required  by  law  to  furnish  any- 
thing, but  that  they  did  in  fact  give  the  notice,  furnish  the  proofs, 
bills,  specifications,  etc.,  required  by  the  policy,  and  that  the  same 
was  accepted  as  sufficient,  and  that  they  furnished  the  magistrate's 
certificate  as  soon  as  it  couid  be  obtained,  and  that  it  was  furnished 
before  the  institution  of  the  suit  of  appellees'  assignees  (who  were 
the  real  owners  o-f  the  policy)  had  been  instituted.  They  also  claim 
thnt  the  agent  of  appellant  knew  of  the  burning  that  had  happened, 
and  that  it  was  not  known  that  anyone  had  set  fire  to  the  building 
or  attempted  to  do  so. 

The  policy  contains,  among  other  things,  the  following:  *' Within 
sixty  days  after  the  fire,  unless  such  time  is  extended  in  writing  by 
this  company,  the  insured  shall  render  a  statement  to  this  company,. 

vol.  18—35 
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signed  and  .sworn  to  by  said  insured,  stating  the  knowledge  and  be- 
lief of  the  insured  as  to  the  time  and  origin  of  the  lire;  the  interest 
of  the  insured  and  of  all  othere  in  the  property;  the  cash  value  of 
each  item  tliereof  and  the  amount  of  lo?sS  tliereon;  all  encumbrances 
thereon;  and  shall  (urnish,  if  required,  verified  plans  and  specifi- 
'Cations  of  any  building,  fixtures  or  machinery  destroyed  or  dam- 
-aKed;  andshHil  Hiso,if  required,  furnish  a  certiticatef)r  the  magistrate 
•or  notary  public  (not  interested  in  the  claim  as  a  creditor  or  other- 
wise, nor  related  to  the  insiind)  living  nearest  the  place  of  fire, 
sratiiig  that  he  has  examined  I  he  circumstances  and  believes  the 
insured  lias  honestly  sustained  Ioj-s  lo  the  auiount  that  such  magis- 
trate or  notary  public  shall  cerliiy." 

The  policy  also  provides  that  it  should  t)e  void  if  the  insured  has 
concealed  or  misrepresented  any  material  facts  or  circumstancis  con- 
cerning the  insurance  or  the  subject  thereof. 

Weihinkthat  it  clearly  a pptMjrs  that  notice  of  the  loss  and  the 
proofs  were  furnished  as  required  by  the  policy,  and  the  l)ills  and 
specifications  of  material,  eic,  were  also  furnished  or  well  known  to 
the  appellant. 

Appellant  insists  very  earnestly  that  the  failure  to  furnish  the  cer- 
tificate of  the  iiiagistrate  when  n  quired  is  a  bar  to  appellees'  right 
to  recover,  but  we  do  not  think  that  the  policy,  when  fairly  read 
and  construed,  constitutes  a  bar  to  recovery.  It  could  not  be  used 
as  evidence  against  the  appellant,  and,  as  there  is  no  law  by  which 
the  insured  could  compel  a  magistrate  to  act  in  the  matter,  it  is  not 
reasonable  that  parties  would  undertake  to  procure  the  certificate  of 
an  officer  when  there  was  no  law  by  which  he  could  be  required  to 
<*ertily  at  all. 

Such  a  requirement  should  not  be  enforced.  It  could  be  of  no  real 
benefit  to  appellant,  but  only  an  inconvenience  to  the  appellee;  but 
the  required  certificate  was  furnished  in  this  case  before  the  trial, 
and  before  the  filing  of  the  suit  of  appellees'  assignees  which  suit 
was  consolidated  >^ith  this  suit. 

It  is  also  contended  that  the  policy  is  void  by  reason  of  the  con- 
cealment of  the  attempt  to  burn  the  building,  known  to  appellees 
and  not  communicated  to  ap|>ellant.  We  do  not  think  that  any  at- 
tempt to  burn  the  house  has  been  sufficiently  shown  to  authorize  a 
forfeiture  of  the  policy,  nor  are  we  inclinjed  to  hold  that  it  was  the 
duty  of  appelleesvtorlisclijse  such  an  attempt  unless  asked  about  it; 
and,  besides,  it  is  quite  reasonable  to  suppose,  from  the  facts  and 
circumstances  proven  in  the  case,  that  Holland  was  well  aware  of 
all  the  facts  andclFCumstances  in  -r^ard  to  the  burning  or  attempted 
burning,  and  whatever  may  be  said  as  to  the  extent  of  his  agency, 
it  Is  clear  that  notice  to  him  was  in  law  notice  to  appellant.  Hol- 
land was  the  man  who  really  made  the  trade  with  appellees  deliv- 
ered the  policy  and  collected  the  premium  and  was  in  the  habit  of 
doing  such  business  for  the  company.  His  name  was  endorsed  on  the 
policy. 

It  is  in  proof  that  Strong,  a  c(mfessed  agent  of  the  appellant  com- 
pany, looKed  at  the  proof  and  said  it  would  do.  It  is  true  he  denied 
so  stating.  It  is  also  in  proof  that  Thomas,  the  general  and  supreme 
agent  for  Kentucky  and  Tennes>ee,  in  sutiMant-e  denied  the  debt  and 
refused  to  pay;  and,  if  that  be  true,  appelle<>s  were  not  required  to 
furnish  proof  or  other  papers;  and  it  was  for  the  jury  to  determine  as 
to  the  truth  of  the  conflicting  statements  of  the  witnesses. 

Appellant  also  complains  of  the  failure  of  the  court  to  give  instruc- 
tions asked,  including  a  peremptory  instruction  to  find  for  defend- 
ant, and  also  insists  that  those  given  by  the  court  are  erroneous. 


»_  ^_»«.  _-   ..-_-—_» 
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The  instructions  (^iven  are  hs  follows: 

"No.  1.  The  court  instructs  the  jury  that  they  should  find  for  the 
|)laintiffs  in  the  sum  of  $2,500,  with  interest  from  the  7th  day  of 
April,  1893,  unless  they  shall  believe  from  the  evidence  that  the 
defendant  did  not,  within  sixty  days  after  the  loss  complained  of  in 
the  petition,  deny  liability  under  the  |>olicy  sued  on,  and  that  the 
plaintiffs  failed,  within  sixty  days  after  the  loss,  to  furnish  to  the 
defendant,  or  to  its  agents,  suflBcient  proofs  of  said  Iojss,  or  that  an 
attempt  had  been  made  to  burn  the  house  in  question  before  the 
l)olicy  sued  on  was  issued,  and  that  this  fact  was  unknown  to  the 
iittent  of  the  defendant  when  he  solicited  plaintiflls  to  insure;  and 
that  plaintiff*^,  or  eitlier  of  them,  concealer!  that  fact  from  said  agent 
for  the  purpose  of  obtaining  insurance. 

•'No.  2.  tut  if  they  shall  believe  from  the  evidence  that,  within 
sixty  days  after  the  loss  complained  of,  the  defendant  denied  that 
it  was  liable  under  the  policy  f<ue(i  on,  then  it  was  not  necessary  for 
4he  plaintitTs  to  furnish  the  defendant  with  proofs  of  loss. 

"No.  3.  If  the  plaintiffs  did  not,  within  sixty  days  after  the  said 
lops,  furnish  to  the  defendant  sufficient  iiroof  thereof,  then  the  law 
is  for  the  defendant,  and  so  the  jury  should  find,  unless  the  defend- 
ant demanded  other  and  further  proof  that  it  was  within  the  power 
of  plaintiffs  to  furnish  and  plaintiffs  did  furnish  the  further  proof 
demanded  within  a  reasonable  time  after  the  same  was  demancied. 

"No.  4.  If  the  jury  shall  believe  from  the  evidence  that  an  attempt 
ivas  made  to  burn  the  house  in  question  before  the  policy  of  insur- 
ance sued  on  herein  \^as  issued,  and  that  plaintiffs  knew  thereof, 
and  that  the  agent  of  the  defendant,  who  solicited  the  insurance 
(Holland),  did  not  know  of  the  said  attempt  when  the  policy  was 
issued,  and  the  plaintiffs  conceale<i  that  fact  from  him  for  the  pur- 
pose of  obtaining  insurance,  then  the  law  is  for  the  defendant,  and 
so  the  jury  should  And." 

It  seems  tons  that  the  foregoing  instructions  areas  favorable  to 
appellant  as  it  was  entitled  to,  and  that  those  asked  for  by  it  were 
properly  refused,  nor  do  we  think  that  the  court  erred  in  the  admis- 
sion or  rejection  of  testimony. 

It  may  be  that  some  courts  of  last  resort  have  announced  some 
rules  of  law  not  exactly  in  accord  with  this  opinion,  but  this  decision 
is  in  accord  with  the  former  decisions  of  this  court  and  is  supported 
l>y. reason  and  by  the  fundamental  principles  of  equity.  (Howard 
Ins.  CJo.  v.  Owens'  adm'r,  Ac,  14  R.,881;  Phoenix  Ins.  Co.  v.  Speers, 
'Ac,  87  Ky.,  285;  Kenton  Ins.  Co.  v.  Wigginton,  89  Ky.,  330;  Same 
V.  Downs,  Ac,  90  Ky.,  230.) 

It  may  be  remarked  in  passing  that  it  nowhere  appears  that 
appellant  was  in  any  respect  injured  or  damaged  by  any  of  the 
alleged  failures  of  appellees  to  furnish  any  of  the  proofs,  certificate, 
bills  or  specifications  complained  of,  and  it  was  the  province  of  the 
Jury  to  weigh  the  testimony  and  render  a  verdict  accordingly;  and, 
no  erronous  ruling  of  the  court  to  the  prejudice  of  appellant's  sub- 
stantial rights  having  occurred,  the  judgment  of  the  court  below 
must  be  affirmed. 


Miller's  gd'n  v.  Miller's  trustee. 

(riled  October  14,   1896.) 

Construction  of  devise — Where  a  testator  deyised  land  to  his  two  sons  for 
life,  remainder  to  their  children,  and  provided  that  a  legacy  to  his  daughter 
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should  be  a  charge  npon  "the  property"  devised  to  his  sons,  and  that  the  "de- 
vise" to  one  of  the  sons  should  be  subject  to  a  charge  for  a  certain  sum  in. 
favor  of  the  other,  declaring  in  another  part  of  the  will  that  it  was  made  a 
charge  on  "his  land,"  these  sums  were  a  lien  upon  the  property  itself,  and  not 
merely  upon  the  life  estate  of  th?  sons. 

C.  H.  Breck  for  tippellant. 
J.  A.  Sullivan  for  appellee. 
Appeal  from  Madison  (Circuit  Court. 
Opinion  of  the  coiirt  by  Judge  Guffy. 

This  appeal  is  prosecuted  to  reverse  the  Judurinent  of  the  Ma'lisoi> 
(/Ircuit  Court,  rendered  in  the  consol hinted  aelions  of  appellee- 
Parkes,  trustee  of  M.  M.  Miller,  and  R.  W.  Miller,  trustee  of  Jno. 
C.  Miller,  against  the  appellants  and  others. 

It  appears  that  M.  M.  Miller  and  John  C.  Miller  had  made  assign- 
ments  to  the  said  trustees  for  the  benefit  of  creditors,  and  the  y^uits: 
were  brought  f.ir  settlement  of  the  trust**.     M.  Malcolm  Miller,  the^ 
father  of  the  said  M.  M.  and  John  C.  Miller  and  of  Mrs.  L?ickey, 
had  by  his  will  devised  two  tracts  of  land,  one  each  to  the  sons  for 
life,  with  remainder  to  tht^ir  children,  and  also  devise(l  $8,015  to  his. 
daughter,  Mrs.  Lackey,  and  provided  that  if  the  undivided  part  of 
his  estate  was  not  sufficient  to  pay  sMid  $3,01')  that  it  should  l)e  a 
charge  upon  the  property  rievised  to  the  Siin-*.    He  also  bequeathed 
to  his  son,  Jno.  ('.  Miller,  $087.85,  which  .M.  M.  Miller  was  required 
to  pay,  and  the  same  was  made  a  chargi*  upoi  the  land  devised  to 
him.    The  two  sons  were  made  trustees  of  Mrs.  Lackey.    M.  M.. 
Miller  alone  (jualltied  as  trustee. 

The  court  bellow  adjudged  that  thedevis?3.s  had  a  Men  on  the  lands 
aforesaid  for  the  p:iym?ut  of  the  siid  sums  of  miney  so  devised  as 
aforesaid,  and  adjudge  I  a  sale  of  enough  of  the  fe.^  simple  title  of  the 
lanii  to  pay  same,  and  the  sale  has  been  made.  The  lands  were- 
rented  out  for  a  term  by  the  trustees  aforesiid  un<l  ab  )iit  $2, 0!)0  real- 
ized therefrom. 

The  ontention  of  appellant  is  that  only  the  life  e-t  ite  of  the  devi- 
sees in  the  land  devised  was  subject  to  sale  tf)  satisfy  the  i*ash  de- 
vises aforesaid,  and  that  the  rents  aforesaid  should  be  first  applied  to- 
the  payment  of  the  lien  claims  aforesaid. 

It  is  ii«»t  claimed  that  any  of  the  p3rs  >n  il  prooertv  willed  to  the 
sons  is  now  on  hand.    The  correctness  of  the  jud*rnient  of  the  court 
below  depends  upon  the  intent  of  the  testator,  an  I  that  inient  must 
be  gathered  from  the  will.    Tiie  material  parts  of  the  will  are  as  fol- 
lows: 

*'2.l.  I  have  heretofore  advanced  to  my  d.iu;j:hter,  Virginia  M. 
Lackey,  in  cash,  the  sum  of  fourteen  hundred  and  eighty-five  dol- 
lars ($1,485),  and  I  have  purchased  for  her  use  and  comfort  a  house 
and  lot,  situated  t)n  Sixth  street  in  Lexington,  which  she  has  used 
since  the  2d  day  of  May,  1874,  at  the  price  of  thirty-five  hundred 
dollars  ($3,500).  The  title  to  this,  property  is  still  in  niy  name,  and 
I  make  this  disposition  of  same.  I  hereby  devise  that  property » 
with  all  the  riifhts  belonging  to  same,  and  fifty  shares  of  the  capital 
stock  of  the  Farm. ^rs  National  Bank  of  Richmond,  Kentucky,  and 
an  additional  sum  of  three  thousand  and  fifte^^n  dollars  ($),015)  to  my 
two  sons,  Malcolm  M.  Miller  and  John  C.  Miller,  in  trust,  upon  the 
following  terms  and  conditions,  and  for  the  f.»llowlng  purposes:  The 
sjiid  M.  M.  and  J.  C.  Miller  shall  attend  to  said  property,  keep  it 
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safe  and  productive,  and  shall  pay  over  the  amount  net  rents  and 
profits  of  same  to  V^irKinia  M.  Lackey  durin^j:  her  natural  life  for  her 
j^upport  and  maintenance,  and  at  her  death  they  will  turn  over  same 
to  her  children  then  livinuf,  and  to  the  descendants  of  those  who  are 
dead,  if  any  such  survive  her;  but  in  the  event  of  her  death  without 
leaving  issue  survivino^  her,  or  in  the  event  of  the  death  of  herself 
And  children  without  issue,  then  said  property  shall  revert  to  my 
sons,  Malcolm  M.  and  John  C.  Miller,  equally,  and  to  their  de.=<cend- 
■ants,  if  they  shall  die  leiivin^  is^ue  bifore  thtt  time.  If  John  i\ 
Miller  should  die  before  that  time  without  issue  his  portion  shall  de- 
scend and  belonjf  to  Malcom  M.  Miller  and  his  children  equally.  * 
*  *  I  authorize  the  said  trustees,  at  any  time  they  think  proper, 
with  the  consent  of  the  beneficiary,  Virginia  M.  Lickey,  to  change 
the  investment  of  this  property  into  other  properly,  to  be  held  under 
:similar  trusts  and  conditions,  and  in  the  event  of  their  falure  or  re- 
fusal to  accept  this  trust  then  I  request  the  judge  of  the  Madison 
•Circuit  Court  to  appoint  a  trustee  in  their  place,  requiring  bond  for 
the  faithful  performance  of  this  duty.  Should  the  residue  of  my  es- 
tate be  insufticient  to  fully  pay  up  the  three  thousand  and  fifteen  dol- 
lars ($3,015),  devised  in  this  paragraph  to  Virginia  M.  Lackey,  then 
I  make  the  payment  of  snmea  charjje  upjMi  the  property  hereinafter 
devised  to  Malcom  M.  and  J.  C.  Miller. 

**8rd.  I  hereby  devise  to  my  son,  Malcom  M.  Miller,  durins:  his 
natural  life,  the  following  portion  of  my  farm,  situated  in  Madison 
<!ounty,  Kentucky,  upon  which  I  now  reside,  all  of  which  is  situated 
on  the  west  side  of  Ilart^  Fork  Creek,  and  upon  which  is  situated 
the  dvvellinghouse  and  other  building.  Said  lot  is  bounded  as  fol- 
lows: 

*********** 

*'This  devise  to  M.  M.  Miller  is  mide  subject  to  a  charge  for  the 
^uru  of  five  hundred  :nid  thirty-seven  dollars  and  eighty-five  cents 
($537.85)  in  favor  of  John  C.  Miller,  said  sum  being  to  equalize  said 
John  C.  Miller  with  MiJcom  M.  Miller,  and  same  shall  be  due  and 
payable  one  year  afier  the  probation  of  this  will,  although  I  have 
only  given  to  M.  M,  Miller  a  life  estate  in  the  property,  yet  I  give 
him  the  right  and  pjw.M-  to  s»ll  and  oavey  sam^  upon  the  ex- 
pressed c<mditi()n  that  the  proceeds  shall  be  invested  in  other  good 
property  to  be  held  under  the  same  limitation  and  condition,  and  I 
^Iso  empower  s:iid  Malcom  M.  Miller  to  <iispo^i  of  sara?  to  his  chil- 
dren by  last  will  and  testament  in  unequal  portions,  if  he  shall  so 
desire,  but  in  the  event  of  his  failure  to  do  so  then  at  his  death  said 
property  shall  descend  and  belong;  to  his. leg U  heirs  in  equal  por- 
tions. 

**4th.  I  hereby  devise  to  my  son,  John  C.  Miller,  during  his  nat- 
ural life,  the  re->idue  of  my  tract  of  land  up  )n  which  1  now  reside, 
^containing  three  hundred  and  sixty  (SfJO)  acres,  more  or  less,  as  fol- 
lows: 

*********** 

"Said  John  C.  Miller  is  to  have  the  right  and  power  to  sell  and 
^'onveysaid  property,  provided  the  proceeds  are  invested  in  other 
good  property  under  the  same  limitation  as  this,  and  he  shall,  in 
the  event  of  his  marriage  and  having  children,  have  the  same  power 
of  disposition  of  same  by  last  will  and  testament  as  is  given  M.  M. 
Miller  over  the  piece  devised  to  him  herein;  but  in  the  event  of  the 
failure  of  John  C.  Miller  to  marry  and  have  children  capable  of  in- 
heriting, then  in  that  event  at  his  death  I  devise  the  three  hundred 
^nd  sixty  (360)  acres  of  land  as  follows:  One-fourth  of  satne  shall  de- 
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scend  and  belons:  to  my  grandson,  Win.  M.  Miller,  jr.,  son  of  M.  M* 
Miller,  in  fee  simple,  and  the  remainder  three-fourths  (})  shall  go  to 
my  son,  M.  M.  Miller,  and  my  daiis^hter,  Virginia  M.  Liickey,  in 
equal  parts,  or  to  iheir  descendants  if  either  are  dead.    In  the  event 
that  either  Maleoni  or  Virginia  are  dead  without  leaving  issue  then 
the  whole  shall  go  to  the  other  (a*  his  or  her  children. 

**1  also  devise  to  John  C.  Miller  five  hundred  and  thirty-seven  dol- 
lars and  eighty-five  cents  ($537.85)  to  be  paid  by  Malcom  M.  Miller,, 
and  which  I  have  made  a  charge  on  hi^j  land. 

*'5th,  I  devise  to  Malcom  M.  Miller  and  John  C.  Miller  all  the 
farming  utensils  and  horse  and  mule  stock  I  may  own  at  my 
death. 

*'6th.  All  the  residue  of  my  estate,  after  the  payment  of  my  debts^ 
funeral  expenses  and  cost  of  administrator,  I  direct  to  be  equally  di- 
vided between  Virginia,  Malcom  and  John  C  Miller,  and  finally  I 
appoint  my  son,  Malcom  M.  Miller,  executor  of  this  will,  and  in  the 
event  that  he  needs  legal  advice  in  attending  to  his  duties  under 
same  I  request  that  he  shall  consult  with  friends  and  attorneys,  C 
F.  &  A.  K.  Burnam,  in  regard  to  same. 

**  Witness  my  signature  this  3ii  day  of  November,  1834. 

**Wm.  MALrH)M  Miller." 

It  will  be  observed  that  the  testator  uses  the  word  **property"  al* 
the  time,  and  it  seems  clear  that  he  referred  to  the  real  estate  when 
using  that  term.    It  will  also  he  seen  that  he  was  very  precise  in 
making  the  devises,  and  particular  to  make  the  children  equal,  or  at 
least  make  the  devises  certain.    If  he  had  intended  that  the  charges- 
should  only  be  upon  the  life  estate  of  the  sons  he  would  doubtless, 
have  so  expressed  it.    Moreover  it  is  not  reasonable  th  it  he  would 
be  more  solicitous  to  preserve  the  property  for  his  grandchildren 
than  for  his  own  sons.     We  think  it  clear  that  the  testator  intended 
to  and  did  give  a  lien  for  these  devises  upon  the  fee  simple  title  to 
the  lands  referred  to,  and  it  is  a  familiar  rule  of  equity  thit,  if  A  lias, 
a  lien  on  two  funds  and  B  a  lien  on  one  only,  as  a  general  rule* 
A  will  be  required  to  look  first  to  the  one  that  is  not  in  lien  to  B. 
The  judgment  of  the  court  below  was  quite  as  favorable  to  appellants, 
as  they  were  entitled  to;  nor  do  we  see  how  appellants  could  have- 
any  claim  to  the  rents  derived  from  the  life  estate. 

Judgment  afiirmed. 


GiLBKRT   V.    MOODV  &  Co. 

(Fifed  October  17,  189f>--.Vo/  lo  be  repot fecL) 

Appeal  from  Knox  Circuit  ('ourt. 

The  motion  to  atfirm  as  a  delay  case  is  sustained  so  far  as  appel- 
lees. Moody  &  C'o.,  are  concerned.  However,  the  juiJgment  appealed 
from  is  void  so  far  as  it  awards  damages  to  John  A.  Black,  as  there: 
was  no  supersedeas  as  to  him  on  the  former  appeal. 
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Board  of  Councilmen  of  City  of  Frankfort  v.  Mason  & 

Foard  Co. 

(Filed  October  17,  1896.) 

/.  The  capital  of  a  resident  corporation  is  tojcable  for  city  j)ttrj)oses,  rvhether 
or  not  it  is  "'employetV  in  the  city. 

2.  Taxation — Pleading — In  this  action  by  appellee  afi^ainBt  appellants  to  en- 
join the  collection  of  taxes  the  denial  by  plaintifif  in  its  reply  that  it  "had  in 
the  city  and  subject  to  taxation  the  property  in  the  answer  mentioned"  is  not 
a  denial  that  it  owned  the  property  in  question,  but  is  merely  a  denial  that  it 
was  subject  to  taxation,  which  is  but  a  legal  conclusion,  and,  therefore,  not 
>;ood. 

3.  Assessment  of  omitted  property  —  Limitation  At  the  time  of  the  enactment 
of  the  charter  for  cities  of  the  third  class  the  owner  of  property  in  a  city  of 
that  class  which  had  theretofore  been  omitted  from  assessment,  whether  by 
mistake  or  design,  was  liable  for  the  taxes  thereon,  notwithstanding  the  omis- 
sion to  assess,  and,  the  liability  being  a  subsisting  one.  was  continued  by  the 
provision  of  the  charter  that  all  such  liabilities  should  be  enforced  and  the 
remedies  therefor  preserved;  therefore,  the  right  of  a  city  of  the  third  class  to 
assess  such  omitted  property  is  not  affected  by  the  provisions  of  the  Kentucky 
Statutes  limiting  to  five  years  the  right  to  assess  omitted  property. 

4.  Same — Burden  of  proof  ~  In  an  action  to  enjoin  the  collection  of  taxes 
the  burden  is  on  the  plaintiff  to  show  that  the  property  was  improperly  as- 
s^essed  or  that  it  is  not  liable  for  the  taxes  in  question. 

Hu^h  Rotlinan  and  W.  H.  Julian  for  appellant. 
T.  L.  EdHen  for  appellees. 
Appeal  froin  Frhiiklin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

This  is  a  proceeding:  by  Ma.son  &  Foard  Co.  to  enjoin  the  board  of 
council  men  of  the  city  of  Frankfort  from  the  collection  of  taxes 
which  the  city  claims  to  be  due  it  (or  the  years  of  1886,  1887  and 
1888. 

It  is  averred  by  Mason  &  Foard  Co.  that  it  **did  list  for  taxation 
in  each  of  said  years  its  property  and  capital  employed  in  said  city, 
as  herein  s^t  out,  at  its  fair  cash  value,  and  for  ea«'h  of  said  yeare 
paid  the  levies  made  by  the  defendant  city;  *  *  *  that  the  de- 
fendants, notwithstanding  the  facts  herein  stated,  have  conspired, 
confederated  and  combined,  without  law  or  rijrht  an<l  against  the 
fharter  of  cities  of  the  third  class,  to  increase  the  valuation  of  this 
plaintiff's  property  for  each  of  the  years  1880,  1887  and  1888,  and  to 
collect  taxes  on  such  /Ajcre^wec/ valuation  to  the  amount  of  $1,675;  that 
defendants  have  made  what  they  claim  is  a  new  assessment  for  each 
of  the  years  1886,  1887  and  1888." 

The  answer,  among  other  ihintf-',  avers  that  the  Mason  &  Foard 
Co.  is  a  corporation,  with  its  principal  otfice  in  the  city  of  Frankfort; 
that  it  was  only  assessed  lor  taxation  for  the  years  188(>,  1887  and 
1888  on  some  horses,  mules  and  vehicles,  of  the  value  of  about  |oOO; 
that  the  assessment  on  which  the  city  was  seek  in  vr  to  collect  tax  for 
the  years  named  was  on  properly  as  follows,  to  wit:  lHfi6,  manufact- 
ured articles,  raw  material,  mi^chinery,  of  the  value  of  $50,000;  1887, 
the  same  character  of  property  of  the  value  of  $15,000;  and  1888, 
like  properly  of  the  value  of  $15,000,  the  value  being  of  the  date 
when  tiie  assessment  should  have  been  made;  that  none  of  the  prop- 
erly was  as'^eased  lor  the  years  named;  that  no  tax  has  been  paid 
thereon  f«)r  those  years;  that  in  the  latter  part  of  1894,  upon  the  re- 
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port  of  the  tax  collector  of  the  city  of  Frankfort  that  the  property 
in  question  had  not  been  asseased  for  the  years  named,  the  com- 
mon council  of  the  city  referred  the  matter  to  its  finance  committee 
for  investigation  and  report.  Upon  the  refiort  of  this  committee  to 
the  council  the  assessment  was  made,  and  the  tax  collector  proceeded 
to  collect  the  taxes  due  under  the  assessment. 

Section  12  of  the  charter  of  the  city  of  Frankfort,  approved  March 
16,  1869,  provides  that  "'the  board  of  councilmen  shall  have  power 
and  authority  to  assess  annually,  levy  and  collect  a  tax  *  *  *  * 
on  ail  real  estate  within  the  limits  of  said  city,  and  all  bank  stocks, 
bridge  stocks,  manufacturing:  stocks  or  any  other  kind  of  stocks, 
money,  notes  or  bonds  of  cities,  tow'ns,  corporations  or  States,  choses 
in  action,  and  alf  peracmal  estate  of  evert/  kind  not  exempt  by 
law  from  execution  belonging  to  citizens  of  Frankfort,  and  any  ca|)- 
ital  or  other  property  belonging  to  any  other  corporation  or  citizen 
of  anjj  ot/ter  place  einf)iot/ed  in  said  eitj/.^^    *    *    * 

There  can  be  no  contention  in  this  case  as  to  whether  the  property 
embraced  in  the  additional  assessment  was  employed  in  the  city  be- 
cause it  was,  if  at  all,  owned  by  a  resident  corporation,  and  not  by 
a  corporation  or  citizen  of  another  place;  therefore,  it  was  immate- 
rial as  to  whether  or  not  it  was  employed. 

The  only  denial  which  Mason  *V^  Foard  Co.  attempts  to  make  that 
it  owned  the  property  assessed  is  in  its  ref)ly,  which  uses  language 
AS  follows,  to  wit:  **lt  is  not  true  that  on  the  10th  day  of  January, 
1886,1887  or  ]888,lhis  plaintiff  hiul  in  the  city  of  Frankfort,  and  sub- 
ject to  taxation,  the  property  in  the  answer  mentioned.^' 

This  is  not  a  denial  of  the  specific  allegiition  <jf  the  answer  that  it 
owned  the  property  mentioned  on  the  lOth  day  of  January,  1886,  1887 
an<l  1888.  The  plaintiff*  may  have  had  the  property  in  the  city  of 
Frankfort  at  the  dates  mentioned,  yet  may  be  under  the  impr(*ssion 
that  it  was  not  subject  to  taxation.  It  is  a  question  of  fact  as  to 
whether  it  owned  the  property  on  the  dates  mentioned.  As  to  wliether 
it  is  liable  to  taxation  is  a  question  of  law. 

It  seems  to  us  under  the  plain  lanjruage  of  the  charter  the  prop- 
erty in  question  was  liable  to  taxation  ir  the  plaintiff  owned  it  on 
the  dates  mentioned.  There  appears  to  he  no  question  that  the  as- 
sessnient  is  regular  unlt^ss  the  rii^ht  to  make  it  had  been  destroyed 
by  the  charter  of  the  cities  of  the  third  cImss  or  by  the  statute  of 
limitation. 

Section  4021,  Kentucky  Statutes,  combines  the  provisl<»ns  of  sec- 
tion 2,  article  1,  Oeneral  Statutes,  and  part  of  the  act  of  March  lii, 
1894,  and  by  the  terms  of  this  statute  retros^ieclive  assessments  are 
limited  to  five  years. 

By  the  terms  of  section  3108,  Kentucky  Statutes,  the  authority  to 
make  a-sessments  and  to  correct  improfjer  assessments  or  irregular- 
ity in  assessments  is  confined  to  such  omissions  or  irregularities  oc- 
curring duritig  the  preceding  five  years. 

Section  32o8,  Kentucky  Statutes,  is  part  of  the  charter  of  cities  of 
the  third  class,  and  is  as  follows,  to  wit:  '*The  repeal  of  any  law  by 
the  provisions  of  this  law  shall  not  in  anywise  be  so  construed  as  to 
affect  any  right  or  liability  acquired  or  accrued  thereunder  by  or  on 
the  part  of  the  city,  or  any  person  or  body  ( orporate.  This  law  shall 
not  in  any  manner  affect  any  right,  lien  or  liability  accrued,  estab- 
lished or  subsisting  under  and  by  virtue  of  previous  charters  or 
amendments  thereio  or  ordinances  passed  thereunder;  but  such 
rigid,  lien  or  lialulity  shall  be  enforced,  and  such  action  or  proceed- 
ing shall  be  carried  on  in  all  respects  as  if  this  law  had  not  taken 
effect;  nor  shall  this  law  be  in  anywise  so  construed  as  to  affect  the 
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right  or  liability  atfquired  or  accrued  under  previous  charters  or 
amendments  thereto  or  ordinances  passed  thereunder  on  the  piirt  of 
the  city  or  any  person  or  body-corporate." 

It  is  not  a  debatable  question  that,  at  the  time  the  charier  of  the 
cities  of  the  third  class  was  passed,  a  claim  of  the  city  for  taxes, 
whether  the  taxpayer's  property  had  been  assessed,  or  when  it  was 
liable  to  assessment,  thoiij2:h  omitted,  was  a  liability  subsisting? 
against  such  taxpayer,  and  (or  such  liability  a  lien  existed  on  his 
property.  The  mere  fact  that  a  mistake  of  the  assessor  or  of  the 
taxpayer,  or  by  the  design  of  either  or  both,  propertv  liable  to  tax- 
ation was  omitted  from  the  assessment,  does  not  destrriy  the  tax- 
payer's liability  to  pay  taxes.  The  liability  to  pay  subsists  as  much 
as  in  a  case  where  the  assessment  is  made.  When  the  tax  levy  is 
made  the  liability  accrues. 

There  is  no  escnpe  from  the  conclusion  that  the  General  Assembly 
intended,  by  section  3258,  to  preserve  that  right  and  also  preserved 
the  remedy  by  declaring  that  the  action  or  proceeding  to  enfoice  it 
*\shall  be  carried  on  in  all  respects  as  if  this  law  had  not  taken 
effect." 

It  follows  that  the  sfatute  of  limitations  Is  not  available  to  defeat 
thf*  claim  of  the  city  for  the  taxes  in  (juestiou. 

It  is  insisted  by  cnunsel  for  appellee  that,  in  this  proceeding  to 
enjoin  the  collection  of  tax,  the  burden  is  on  the  city  to  show  that 
the  property  on  which  it  is  sought  to  collect  tax  was  omitted  from 
the  assessment. 

To  sustain  this  contention  cases  are  cited  wherein  proceedings  had 
been  instituted  to  com|)el  the  as-^essment  of  jjroperty  omit  tied  in 
previous  assessments  nr  when  direct  proceedinjis  were  instituted  to 
enforce  the  collection  of  taxes. 

In  a  proceeding  in  the  county  court  to  have  property  assessed 
which  it  is  claimed  was  omitted  from  previous  assessments  by  the 
authorities  whose  duty  it  was  to  assess  it,  the  court  very  properly 
held  that  in  such  proceedinir  the  burden  was  on  ilujse  complaining 
toshr»w  that  the  taxpayer  owned  property  subject  to  taxation  which 
had  I»een  omitted  in  assessments. 

Likewise  this  court  has  repeatedly  held  that,  in  actions  to  collect 
tax,  the  plaintiff  must  show  that  the  law  authorizing  the  levy  and 
asse>sment  has  been  strictly  complied  with. 

This  is  a  collateral  i)r(»ceeding.  Proper  authority  made  the  levy 
and  assessment.  That  levy  and  assessment  is  assailed.  The  pre- 
sumption should  be  indulged  that  the  as-?essment  is  correct  until  the 
plaintiff  shows  that  it  vva««  improperly  irnide,  nrthat  it  was  not  the 
owner  of  the  property,  or  that,  if  it  was,  the  same  was  not  liable 
for  the  taxes  in  question. 

Upon  the  return  of  the  case  the  plaintiff  should  be  permitted  to 
amend  its  pleadings  if  it  so  desires. 

Wherefore  the  case  is  reversed  for  proceedings  in  conformity  with 
this  opinion. 


O'Meara  v.  FiKST  Katioxal  Bank  of  Covington,  hv,  Ac. 

(Fifed  October  20.  1896— A o/^  to  be  reported.) 

Final  order  -An  order  directing  the  master  commissioner  to  retain  until  the 
further  order  of  the  court  a  certain  amount  out  of  an  allowance  made  to  ap- 
pellant as  receiver  is  not  a  final  judgment  from  which  an  appeal  lies. 
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Greene  Feuley  for  appellant. 

Charle-i  H.  Fisk  and  Jas.  P.  Tarvin  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Lewis. 

The  facts  of  this  case  are  stated  in  the  opinion  this  day  delivered 
in  the  case  of  assignee  of  The  Keefer  Milling  Co.  v.  Fii-st  National 
Bank  of  Covington  and  others;  and  it  seems  to  us  the  order  com- 
plained o^  whereby  $17')  of  the  allowance  to  appellants  of  $1,000  is 
directed  to  be  retained  by  the  master  commissioner  until  further 
order,  is  not  a  final  judgment  or  order  from  which  an  appeal  to  I  his 
court  will  lie. 

The  motion  to  dismiss  this  appeal  must  be,  therefore,  sustained. 


HOKK   V.   KK'HIK. 

{Filed  October  22,  189(5.) 

/.  JuriHtliction  of  coutity  court  t4t  remove  ins2)ect4)r  of  oih—  Writ  of  prohibi- 
tum Power  is  given  by  the  statute  to  the  county  court  of  each  county  to  re- 
move for  misconduct,  negligence  or  incompetency  an  inspector  of  illuminating 
oils,  or  any  other  inspector  authorized  by  chapter  71  of  the  Kentucky  Statutes 
to  be  appointed  by  the  judge  of  that  court:  therefore,  a  writ  of  prohibition 
does  not  lie  to  restrain  the  county  judge  from  tryinji?  and  removing  such  an 
officer  for  the  causes  named. 

'*.  ^Vfm«'  -As  the  Legislature  is  by  section  107  of  the  Constitution  invested 
with  the  power  to  provide  the  mode  of  filling  any  office  which  it  may  create 
under  the  power  thereby  conferred,  and  also  to  fix  the  term  and  prescribe  the 
duties  of  the  officer,  it  necessarily  follows  it  may,  in  its  discretion,  not  only 
discontinue  the  office  altoj^ether,  but  determine  the  manner  and  by  what  tri- 
bunal an  incumbent  may  be  removed. 

C.  B.  Seymour,  J.  T.  A.  Baker  and  B   H.  Young  for  appellant. 

Auguslus  E.  Willson,  Robert  E.  Woods  and  Charles  (i.  Richie  for 
appellee. 

Appeal  from  Jefferson  Circuit  Court,  ijaw  and  Equity  division. 

Opinion  of  the  court  by  Judge  DuRelle. 

Appellant  brouifht  suit  to  prevent  by  injunction  the  appointment 
of  a  successor  in  the  office  held  by  him  of  inspector  of  illuminating 
oils  for  Jett'erson  county. 

Prior  to  1886  the  statute  which  fixed  the  duties  and  emoluments 
of  the  office  provided  for  no  term  of  office.  The  inspector  appointed 
by  the  county  jud^e  was  authorized  **to  remain  in  office  until  re- 
moved by  the  court  for  misconduct,  ne4:ligence  or  incompetency." 
*  *  *  The  act  of  May  lo,  18StJ,  provides  that  "the  inspector  shall 
remain  In  office  fi»r  four  years,  unless  removed  by  the  court  for  mis- 
conduct."   *    *    * 

In  July,  1884,  J.  Fry  Lawrence  was  appointed.  In  July,  1888, 
after  the  passaue  of  the  nmendatory  act,  he  was  reappointed.  In 
July,  1892,  he  was  atrain  appniuted.  Jn  none  of  the  orders  of  appoint- 
ment was  any  mention  made  of  any  term  for  which  he  was  to  hold 
the  office.  In'Xt)vember,  IHi)8,  hedied,  and  the  county  judj^e  of  Jeffer- 
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son  county  thereupon  appointed  the  appellant  for  four  years,  and 
the  qupstion  for  decision  is  whether  this  appointment  was  to  fill  the 
unexpired  terra  of  J.  Fry  Lawrence,  or  whether  it  was  a  new  term 
of  four  years. 

The  ian^ua^e  of  the  statute  is  peculiar  and  lends  some  force  to 
the  argument  of  appellant's  counsel  that  the  vacancy  was  in  the  of- 
fice and  not  in  the  term.  The  cases  cited  in  support  of  this  view, 
notably  the  ones  from  New  York,  arise  in  States  where  the  le^isla- 
tive  will  is  in  the  direction  of  each  officer  holding  for  the  full  term 
provided  by  law,  whether  selected  to  fill  a  vacancy  or  at  the  expira- 
tion of  a  full  term.  Such  is  not  and  has  not  been  the  le^i>lative  ten- 
dency in  this  State.  On  the  contrary  all  the  legislation  upon  the 
subject  of  tenure  of  those  ottic&s  for  which  terms  are  fixed  by  law 
has  been  in  the  direction  of  fixed  terms  of  office,  and  of  filling  vacan- 
cies therein,  whether  filled  by  appointment  or  election,  only  until 
the  expiration  of  the  regular  lerm.  We  have  concluded,  though 
with  some  hesitation,  that  the  apparent  purport  of  the  peculiar  lan- 
guage of  the  statute  nmst  yield  to  the  general  Iegi.>^lative  purpose 
prevalent  in  this  State.  We  an?  of  opinion,  therefore,  that  in  July, 
1892,  J.  Fry  Lawrence  was  appointed  for  a  term  of  lour  years,  and 
that  the  appointment  of  appellant  was  (or  the  unexpired  part  of  that 
term. 

Juilgment  affirmed. 

The  court  delivered  the  following  response  to  a  petition  for  re- 
hearing December  11,  1896: 

The  question  in  this  case  is,  first,  whether  a  term  was  created  in 
the  office  of  inspector  of  illuminating  oils;  and,  second,  whether  the 
term  is  so  fixe<l  that  a  vacancy  which  may  occur  by  death,  lesigna- 
tion  or  removal  of  the  incumbent  is  a  vacancy  in  the  term  wldch 
may  he  filled  for  the  remainder  thereof,  or  a  vacancy  in  the  office 
which  must  be  filled  by  appointment  for  a  full  new  term. 

It  may  be  freely  conceded  that  if  the  lan^ua^ie  of  the  statute  were 
clear  and  explicit  in  its  meaning,  that  meaning  must  prevail,  what- 
ever inconveniences  may  ensue;  l)ui  where,  as  in  the  statute  under 
consideration,  the  languat^e  us(d  is  ambiguous,  in  that  it  makes  no 
provision  for  a  -vacancy  caused  by  death,  resignation  or  removal, 
we  are  constrained  to  consult  the  general  intent  of  the  Constitution 
and  the  genera*  legislative  tendency. 

Undouhteilly  it  was  intended  to  create  a  term  for  this  <;ffic<^  Be- 
ing a  county  office,  the  (.Constitution  requires  that  there  shall  be  a 
term  of  <iffice,  and  that  it  shnll  not  exceed  four  yeare. 

The  Constitution,  section  i8(s(e  ."cction  28,  Bill  of  Rights,  Consti- 
tution of  lri50)»  provides  that  the  Lej^islature  shall  not  **create  any 
ofiice  the  appointment  of  which  shall  be  for  a  longer  tii;ie  than  a 
term  i)f  years." 

And  in  section  107,  identical  with  article  e>,  section  10  of  the  Con- 
stitution of  1860,  it  is  provideti  that  **the  General  Assembly  may 
provide  for  the  election  or  appointment,  for  a  term  not  exceeding 
four  years,  of  such  other  county  or  distiict  ministerial  cjfticers  as 
may  from  time  to  time  he  necessary." 

The  statute  provides  (seciion  2204,  Kentucky  Statutes)  that  ''the 
inspector  shall  remain  in  office  for  l\.ur  years,  unless  removed  by  the 
court,"  etc. 

The  question  is  whether  the  words  us<d  mean,  and  were  intended 
by  the  Legislature  to  mean,  that  the  inspector's  term  should  be  four 
years  from  the  time  when  the  first  inspector  might  he  appointed 
under  the  statute,  with   successive  teims  of  four  years  each,  or 
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whether  on  each  occasion  of  a  vacancy,  however  mused,  a  new  full 
ternri  was  to  commence  at  that  date.  In  other  words,  whether  the 
Legislature  intended  to  create  a  regular  term  of  office,  disconnected 
from  the  person  of  the  incumbent,  or  a  personal  franchise  which  at- 
taches to  him. 

After  carefully  reconsidering  the  argument  of  counsel  and  the  au- 
thorities cited  ue  have  concluded  that  the  intent  of  the  statute  was 
to  designate  consecutive  periods  of  four  years,  following  each  other 
in  regular  order,  the  one  beginning  where  the  other  ends. 

There  is  much  contusion  in  the  authorities  on  this  question.  It  is 
conceded  that  the  apparent  weight  of  authority  is  against  the  con- 
clusion we  have  reached. 

Throop  on  Public  Officers  says,  section  319:  "The  authorities  are 
not  entirely  harmonious  respecting  the  duration  of  the  term  of  an 
officer  elected  by  the  people  or  appointed  by  the  governor,  or  some 
other  officer  or  a  board  of  officers,  to  till  a  vacancy,  where  the  Con- 
stitution or  the  statute  has  failed  to  spccily  the  duration  of  his  term 
or  where  a  provision  upon  that  subject  is  of  doubtful  construction; 
but  the  vvei>»ht  of  the  authorities  is  decidedly  in  favor  of  the  propo- 
sition that  a  person  so  chosen  holds  for  a  full  term,  and  not  merely 
for  the  unexpired  portion  of  his  f)re(le('essor's  term.''  And  in  sec- 
tion 320  the  same  author  says:  *'Tlie  cases  are  not  harmonious  on 
the  question  whether,  'in  the  absence  of  any  constitutional  or  statu- 
tory provision  fixing  the  termofa  person  appointed  to  fill  a  vacancy, 
he  holds  for  a  full  term  or  only  until  the  expiration  of  his  predeces- 
sor's term.'  " 

But  i\\\  t^xa ruination  of  the  authorities  shows  that  the  decisions  in 
many  ol  tlu-m  were  reached  by  consideration  of  the  peculinr  lan- 
guajic  of  the  Constitutions  of  the  various  States,  and  by  consulting 
the  constitutional  and  legislative  policy  of  such  tstatcs.  To  illustrate: 
Jn  New  Yiirk  ilie  Constitution  jirovidcd  lor  the  election  of  sherilfs 
**once  in  every  three  years,  and  us  olten  as  vacancies  shall  happen," 
and  that  the  governor  may  remove  them  **at  jmy  time  within  the 
three  years  for  which  they  shall  be  elected;"  and  it  was  held  under 
this  language  that  the  person  elected  to  fill  a  vacancy  held  for  three 
years.  (People  e.v  ref  (laluj)  v.  (ireen,  2  Wend.,  2(16);  and  under  a 
constitutional  provi.-ion  snljsUintially  the  same,  the  •jame  decision 
was  rendered  as  to  the  office  of  suiVogate.  (People  v.  Townsend, 
102  N.  Y.,480.) 

In  this  case  it  was  stated  by  the  court,  arguendo^  that  the  construc- 
tion adopted  **brings  the  offices  of  county  judge  and  surrogate  into 
harmony,  with  respect  to  tilling  vacancies  therein,  with  those  of 
judgtsot  the  Court  of  Appeals  and  Su[)erior  Court,  and  also  with 
those  of  sheriffs,  county  clerks,  registers,  coroners,  district  attorneys, 
and  most  other  elective  offices  mentioned  in  the  Constitution,"  thus 
recognizing  the  jjeneral  intent  of  the  Constitution  as  a  factor  in  ar- 
riving at  the  construction  of  the  act  under  consideration." 

And  in  \Viscon>in  (Attorney  General,  <S:c.  v.  Brunst,  3  Wis.,  ()89) 
the  language  of  the  Constitution  as  to  sheriffs  and  certain  other  offi- 
cers was  copied  from  the  New  York  Constitution,  and  was  adopted 
after  the  latter  had  underj»one  judicial  construction  in  the  2  Wendell 
case. 

It  was  there  reluctantly  heM  thnt  when  the  Constitution  adopted 
the  language  of  the  New  Y'ork  instrument  it  was  to  be  presumed 
that  such  juriicial  construction  was  adopted  with  the  particular  pro- 
vision. Said  the  court:  '*Were  this  a  new  question  we  should  have 
resisted  the  conclusion  to  which  we  have  been  impelled  more  stren- 
uousl\;  and  even  now  it  is  with  some  reluctance  that  we  have  been 


L.    &    N.    R.    R.    CO.     V.     WADE,    BY,    &C.  549 

c*ompflled  to  d^'ide  as  we  do.  The  ar^rumeiit  ab  inconvenienti  can 
scarcely  ever  be  .stronger  than  in  this  case,  and,  did  the  construction 
of  the  Constitution  admit  of  doubt,  it  ou^ht  here  to  prevail." 

Without  anal.vzinK  in  detail  the  authoritien  ci tea  it  may  be  said 
that  many  if  not  most  of  them  are  dei*ided  upon  trrounds  similar 
to  tlie  grounds  stated  in  the  case^  we  have  quoted,  namely,  the 
language  of  the  Constitution  and  the  constitutional  and  legislative 
tendency  of  the  State. 

By  section  161  of  our  Constitution  it  is  provided:  '^The  compensa- 
tion of  any  city,  county,  town  or  municipal  officer  shall  not  be 
change<)  after  his  election  or  appointment  or  during  his  term  of 
office;  nor  shall  the  term  of  any  such  officer  b<>  extended  beyond  the 
period  for  which  he  may  have  l)een  elected  or  appointed." 

If  the  contention  of  appellant  were  to  prevail  it  wouhl  permit  the 
appointing  power  to  extend  the  terms  of  his  appointees  by  crausing 
them  to  resign  on  the  last  day  of  his  own  term  of  office  and  there- 
upon reappointing  them  for  new  terms  of  four  years.  We  can  not 
believe  that  the  Legislature  so  intended. 

N«ir  can  much  weight  be  given,  for  the  purpose  or  showing  a 
legislative  tendency  otherwise,  to  illustrations  of  offices,  the  incum- 
bents of  which  are  removable  at  will,  as  com  miss  ion  el's  and  escheat- 
ore,  or  offices  in  which  there  are  no  successors,  as  notaries  public. 
Section  2()08,  Kentucky  Statutes,  which  is  one  of  the  illustrations 
given  by  appellant  US  to  boards  of  guardians,  shows  a  clear  intent 
on  the  part  of  the  Legislature  to  provide  for  terms  of  office  ending 
at  ditferent  periods,  so  as  to  have  always  some  member  of  the  board 
who  is  experienced  in  its  duties.  Another  illustration  given  by 
appellant  is  section  2282,  which  distinctly  provides  that,  in  case  of 
a  vacancy  in  the  office  of  trustee  of  the  jury  fund,  a  successor  may 
be  appointeil  for  the  unexpired  term. 

IVtIllon  for  rehearing  overruled. 


LonsviLLK  &  Nashville  H.  K.  Co.  v.  Wadk,  nv,  &i\ 

{Filed  September  18,  189G— .Vo<^  to  be  reported,) 

Rati roa lis  Duty  to  treftpassers  License  to  u.**e  track  -Where  a  boy  walk- 
ing on  a  railroad  switch  was  Htruck  and  injured  by  a  piece  of  timber  project- 
ing from  a  freight  car  passing  on  the  main  track  the  company  was  not  liable 
for  the  injury,  as  it  had  not  licensed  the  boy  or  the  public  generally  to  uae 
the  track  in  question  as  a  pass  way,  and  the  facts  do  not  authorize  a  presump- 
tion of  license  or  deduction:  nor  is  there  anything  to  show  that  the  company's 
agents  or  servants  knew  of  the  dangerous  condition  of  the  timber:  therefore, 
in  this  action  againt  the  company  to  recover  damages  for  the  injury  a  per- 
emptory instruction  asked  by  defendant  should  have  been  given. 

J.  A.  Mitchell,  H.  W\  Bruce  and  Willianj  Lindsay  ft)r  appellant. 
p]dward  W.  Hint^s  and  B.  F.  Procter  for  appellees. 
Appeal  from  Warren  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

This  appeal  is  prosecuted  by  the  appellant  from  a  judgment  of  the 
Warren  Circuit  Court,  rendered  in  the  suit  of  appellee  against  ap- 
pellant. 

It  appears  that  appellee,  who  was  a  boy  about  fourteen  years  old^ 
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was  between  the  rails  of  a  switch  in  Woodburn,  Ky.,  and,  while  so 
standinfc  or  walking,  one  of  ap(>ellant's  trains  of  freight  cars  passed 
over  appellant's  main  track,  and  a  piece  of  timber  that  was  on  one 
of  the  fi eight  CHrs  struck  appellant  on  the  head  and  knocked  him 
down,  injuring  him  to  some  extent.  Gross  negligence  was  charged 
in  the  petition. 

The  defense  was  that  appellee  was  a  trespasser  on  appellant's  track, 
and  that  appellant  was  not  aware  of  the  extension  of  the  timber  over 
or  beyond  the  car,  nor  «>f  appellee's  being  in  dnnger.  Omtributory 
ne;ilij?<*nce  was  also  pleaded.  A  trial  resulted  in  a  verdict  and  Judg- 
ment in  appellee's  lavor  lor  $160.  Appellant's  motion  for  a  new 
trial  having  been  overruled,  it  praseculejs  this  appeal. 

It  is  the  contention  of  appellant  that  appellee  was  a  trespasser  on 
its  track,  and  that  it  had  no  knowledge  of  the  timber  being  in  a  con- 
dition to  injure  anyone,  hence  that  the  peremptory  instruction  asked 
for  by  appellant  should  have  been  given. 

Appellee  contends  that  the  switch  was  used  as  a  road  or  passway 
by  consent  of  appellant,  therefore,  appellee  was  not  a  trespasser. 
Other  questions  are  discussed  in  the  briefs,  but  we  deem  it  unneces- 
sary to  notice  them. 

It  is  not  proven  that  apf)ellant  had  licensed  appellee  or  the  public 
generally  to  use  the  railroad  track  in  question  as  a  road  or  passway, 
nor  will  the  facts  proven  authorize  a  presumption  of  license  or  dedi- 
cation. There  was  no  proor  introduced  to  8h(»w  that  appellant's 
agents  or  servants  knew  of  the  dangerous  condition  of  the  timber 
nor  that  ap|>ellee  was  in  any  danger.  It  results,  therefore,  that  the 
court  erred  in  relusing  the  peremptory  instruction  asked.  (Ken- 
tucky Central  Ry.  Co.  v.  Gastlneau's  adm'r,  83  Ky.,  121;  Brown's 
adm'r  v.  L.  A  N.  R.  R.  Co.,  17  Ky.  Law  Rep.,  148;  Hoskins  v.  L. 
&  N.  R.  R.  Co.,  17  Ky.  Law  Rep.,  78;  McDermott,  Ac.  v.  Ken- 
tucky Central  R.  R.  Co.,  14  Ky.  Law  Rep.,  437.) 

The  Judgment  of  the  court  l)elow  is,  therefore,  reversed  and  cause 
remanded,  with  directions  to  set  aside  the  verdict  and  judgment  and 
award  appellant  a  new  trial  and  lor  proceetlings  consistent  with  this 
opinion. 


Hughes  v.  City  of  Iwvwrknceburg. 

(Filed  October  17,  ISm—Not  to  be  reported.) 

Towels  and  cities — Liability  for  loss  by  fire — Where  adjoining  property  caught 
fire  from  a  burning  station  house  owned  by  a  city  and  was  destroyed,  the  fact 
that  the  city  had  built  the  station  house  of  wood,  thus  making  it  more  liable  to 
burn  than  if  built  of  stone  or  brick,  does  not  make  the  city  liable  for  the  loss; 
nor  does  the  fact  that  a  prisoner  was  left  in  the  station  house  without  any  one  in 
charge  of  him  or  of  the  house  make  the  city  liable,  there  being  no  allegation 
of  any  fact  showing  that  this  had  anything  to  do  with  starting  the  fire. 

L.  C.  Willis  and  W.  H,  Morgan  for  appellant. 

F.  R.  Feland  for  appellee. 

Appeal  from  Anderson  Circuit  Court, 

Opinion  of  the  court  by  Judge  Paynter. 

The  court  sustained  a  demurred  to  the  petition,  and  the  plaintiff, 
Hughes,  refusing  to  plead  further,  his  petition  was  dismissed.  This 
appeal  is  from  that  judgment. 
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It  is  useless  to  enter  into  a  discussion  of  the  question  as  to  whether 
the  acts  of  the  council  of  the  city  of  Lawrenceburg,  in  erecting:  the 
buildin(c  in  question,  were  legislative  or  minister  iHl,nr  as  to  whether, 
under  a  given  state  of  facts  in  relati<»n  to  the  erection  of  the  build- 
ing, the  city  could  be  held  liable  for  the  destruction  of  the  plaintiff's 
property,  as  no  facts  are  allej»ed  which,  under  any  circumstances, 
could  render  the  city  liable. 

By  the  provisions  of  the  charter  of  the  city  the  council  was  au- 
thorized to  erect  a  station  house,  in  which  persons  mijfht  be  con- 
fined for  fines,  drunkenness,  safekeeping,  etc. 

It  is  substantially  allege<l  in  the  |»etition  that  the  council  of  the 
city  procured  a  lot  on  court  street  that  adjoins  lots  on  which  there  are 
several  small  frame  buildings  occupied  by  colored  people;  that  the 
city  council  had  erected  on  the  lot  a  station  house  wholly  of  wood; 
that  because  of  its  location  and  construction  was  liable  to  catch  fire, 
be  destroyed,  and  propably  set  fire  to  other  property  in  the  neigh- 
borhood, of  which  the  city  council  had  notice;  that  in  January, 
1893,  the  city  caused  one  King  to  be  arrested  and  placed  in  the  sta- 
tion house;  that  he  was  left  there,  without  any  one  l)eing  in  charge 
of  him  or  the  housej  that,  on  the  night  of  his  confinement  in  thesta- 
tion  house,  the  station  house,  by  means  unknown  to  this  plaintiflT, 
caught  fire  and  burned  up,  and  that  the  plaintiff's  property, situated 
in  the  neigh borh<KK],  caught  fire  from  the  burning  station  house  and 
was  destroyed. 

By  this  action  Hughes  seeks  to  recover  damages  for  the  loss  of  his 
property. 

The  city  council  was  authorized  to  erect  the  station  house.  It  could 
be  erecteil  of  either  stone,  brick,  metal  or  wood,  in  the  discretion  of 
the  council.  The  fact  that  it  was  built  of  wood  certainly  does  not 
render  the  city  liable  to  one  who  may  have  lost  his  property  in  con- 
sequence of  the  fire  originating  in  it.  There  is  no  averment  that  it 
was  defectively  built,  or  that  the  fire  resulted  from  any  defect  in  the 
construction  of  the  building,  nor  is  there  any  statement  showing 
that  the  confinement  of  King  had  anything  to  do  with  starting  the 
fire.  On  the  ccmtrary  the  plaintiff  states  tliat  he  has  no  knowledge 
as  to  the  origin  of  the  fire. 

It  may  hav/abeen  the  work  of  an  incendiary,  the  explosion  of  a 
lauip,  or  in  some  other  way  wholly  disconnected  with  the  material 
out  of  which  the  house  was  built  or  the  confinement  of  King  therein. 
If  there  could  be  a  recovery  in  the  case  on  the  facts  as  they  appear 
in  the  petition,  then  there  could  be  a  recovery  against  any  one  wiio 
might  erect  a  frame  building  in  a  town,  unfortunately  lose  it  by  fire, 
from  the  conflagration  of  which  property  of  others  was  destroyed. 
This  certainly  is  not  the  law. 

The  Judgment  is  afllrmed. 


Lehrer  v.  Elmore. 
(Filed  October  20,  1896.) 

J.  Libel — Nothing  short  of  the  truth  of  the  matter  published  constitutes  a 
defense  to  a  suit  for  libel,  the  publication  being  admitted.  The  fact  that  de- 
fendant believed,  and  had  reasonable  grounds  to  believe,  the  publication  to  be 
true,  does  not  relieve  him  from  liability. 

2,  Same — ^A  publication  in  a  newspaper  headed  "Evidently  Stolen,"  in  which 
it  was  stated  that  H.,  having  hired  a  horse  to  a  man  who  had  failed  to  return 


552  LEHRKR    V      ELMORE. 

it  at  the  time  promised,  had  concluded  that  the  man  hired  the  horse  in  order 
to  convert  it  to  his  own  use,  and  that  H.  thought  he  could  identify  the  fel- 
low "as  being  a  man  named  Lehrer,  who  had  been  in  the  saloon  business  at 
Cairo,  and  who  had  his  picture  printed  on  an  advertising  card,  one  of  which 
he  left  here  last  week  with  a  butcher  named  Yopp/'  was  libelous,  the  person 
thus  described  having  had  nothing  to  do  with  the  hiring  of  the  horse;  and  the 
fact  that  the  publisher  may  have  received  the  information  from  H.  does  not 
relieve  him  from  liability. 

.?.  Same-  Pynitire  damages  The  publisher  of  a  libel  is  liable  for  all  the 
damages  which  the  injured  party  sustained,  thereby  including  not  only  the  in- 
jury to  his  character,  but  also  for  the  injury  to  his  feelings,  and  for  the  mental 
anguish  and  suffering  caused  by  the  publication,  and  for  such  other  damages 
as  were  the  direct  or  necessary  result  of  such  publication;  and  if  the  publica- 
tion was  by  the  publisher  known  to  be  false,  he  is  also  liable  for  punitive  dam- 
ages. 

In  this  case  the  court  erred  in  instructing  the  jury  in  limiting  the  recovery 
to  ''such  actual  damages  as  will  compensate  plaintiff  for  the  injury  to  his 
character." 

4.  In  contemplation  of  law  malice  may  ejriAt.  although  there  is  no  actual  in- 
tent to  injure. 

.5.  A  subsequent  publication  by  defendant  atfemptin^f  to  rectify  the  false  report 
did  not  relieve  him  from  liability. 

I).  G.  Park  for  appellant. 
Robbins  &  Thomas  for  appellee. 
Appeal  from  Graves  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Guffy. 

This  action  was  inntitutecl  in  the  Graves  Circuit  Court  b^'  the  ap- 
pellant again.st  the  appellee  to  recover  damai^e  on  account  of  a  libel- 
ous publication  which  was  published  in  the  Maylield  Mirror,  of 
which  paper  appellee  was  owner  and  publisher.  The  defendant 
filed  a  general  demurrer  to  the  petition,  which  demurrer  was  prop- 
erly overruled. 

The  owner  admitted  the  publication,  but  denied  that  it  was  false^ 
malicious  or  libelous;  denied  that  he  meant  to  charge  that  plaintiff 
had  committed  the  crime  of  hor>e  stealing,  and  that  he  did  not 
charge  the  appellant  with  such  crime. 

The  residue  of  the  answer  in  substance  undertakes  to  say  that  the 
facts  stated  in  the  publication  were  furnished  by  W.  Tj.  Hedge,  and 
that  he  published  them  as  matter  of  news,  and  without  malice  or  ill- 
will  towards  appellant.  The  publication  complained  of  is  as  fol- 
lows: 

'*EVlI)p:i\TLY  STOLEN. 

'*Mr.  W.  L.  Hedge  hired  a  horse  to  a  man,  who  said  he  wanted  to 
jro  to  Potlsville,  last  Tuesday,  and  said  he  would  return  that  night. 
He  did  not  return  as  promised,  anil  Mr.  Hedge  concluded  he  had 
hired  the  horse  in  order  to  convert  it  to  his  own  use.  The  fellow  is 
a  young  man,  and  Mr.  Hedge  thought  he  could  identify  him  as  be- 
ing a  man  named  Lehrer,  who  has  been  in  the  saloon  business  at 
Cairo,  and  who  had  his  picture  printed  on  an  advertising  card,  one 
of  which  he  left  here  last  week  with  a  butcher  named  Yopp." 

There  can  be  no  question  but  what  the  publication  complained  of 
is  libelous  unless  it  was  true  that  ai)pellant  was  the  man  who  had 
hired  the  horse,  and  there  is  no  pretense  that  he  had  anything  to  do 
with  the  matter  at  all,  nor  is  it  material  whether  Hedge  gave  the 
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Information  or  not.  Upon  final  trial  the  appellant  recovered  a  Jud^* 
inent  for  one  cent  in  damaf^es,  and  his  motion  for  a  new  trial  having 
been  overruled,  he  prosecutes  this  appeal. 

Tlie  i-ase  of  Riley  v.  Lee  clearly  determines  that  the  publication 
of  the  article  complained  of  was  libelous.  The  (ipinion  in  that  case 
reviews  the  autl)orities,  and  is  an  exhaustive  discussion  of  the  ques- 
tion. We  quole  as  follows  from  the  opinion:  "Also,  in  reference  to 
publishin]<  such  writing  without  malice  as  a  matter  of  news,  the 
answer  comes  back  that  it  is  not  lawful  to  bruit  thither  and  yon 
defamation  of  a  person's  character  merely  to  gratify  a  morbid  ap- 
petite for  such  scandal;  that  nothinjj  short  of  the  truth  of  the  matter 
published  will  be  heard  in  justifiration  of  the  unwarranted  liberties 
thus  taken  with  a  person's  name;  *  *  *  that  the  press  must  not 
be  the  vehicle  of  attacks  upon  the  character  of  a  person  unless  the 
attack  is  known  to  be  true.  If  it  is  not  known  to  be  true,  do  not 
publish  it."  Jt  is,  therelore,  manifest  that  the  publication  in  ques- 
tion was  libelous,  and  the  demurrer  properly  overruled. 

Appellant  relied  on  several  grounds  for  new  trial,  but  chiefly  on 
erroneous  instruction,  which  is  the  only  <>:round  that  need  ba  con- 
sidered. 

The  objectionable  in.struction  is  the  following  portion  of  instruc- 
ti«)n  No.  2:  **But  they  can  not  award  punitive  damages  as  a  punish- 
ment of  defendant,  but  only  such  actual  damages  as  will  compensate 
him  for  the  injury  to  Ills  character." 

It  seems  clear  to  us  that  the  instruction  is  erroneous  in  limiting 
the  recovery  to  the  actual  damages  or  injury  to  appellant's  charac- 
ter. If  such  was  the  law,  then  it  would  be  competent  for  the  de- 
fendant to  deny  that  the  character  of  plaintiff  had  been  injured,  and 
the  plaintiff,  in  order  to  recover,  would  have  to  show  actual  dam- 
ages. 

The  law  allows  the  plaintiff  damages  not  only  for  tarnished  repu- 
tation, but  also  for  his  injured  feeling.  (5  American  *  English 
Ency.  of  Law,  47,  and  note  1,  and  authorities  there  cited.) 

It  may  be  conceded  that  punitive  damaues  should  as  a  rule  not  be 
awarded  where  the  pul)lication  was  at  the  time,  upon  reasonable 
grounds,  believed  to  he  true,  but  the  proof  in  the  case  at  bar  did  not 
warrant  the  court  in  taking  the  question  of  actual  malice  from  the 
jury.  So  far  as  the  plaintiff  is  concerne(i  the  injury  to  him  is  the 
same,  whether  or  not  the  defendant  believed  the  report  true.  One 
definition  given  of  malice  by  Mr.  Webster  is  "a  wanton  disregard 
of  the  rights  or  safety  of  others." 

In  2  Bouvier,  page  92,  note  4,  in  speaking  of  torts  or  the  doing  of 
acts  injurious  to  another  without  a  just  cause,  it  is  said:  *'This  term, 
as  applied  to  torts,  does  not  ntn-essarily  mean  that  which  must  pro- 
ceed from  a  spiteful,  malignant  or  revengeful  disposition,  but  a 
conduct  injurious  to  another,  though  proceeding  from  an  ill-regulated 
mind,  n(»t  sutticiently  cautious  before  it  occasions  an  injury  to  an- 
other. Judt^ed  in  some  cases,  it  seems  not  to  require  any  intention 
in  order  to  make  an  act  malicious.  Where  a  slander  has  been  pub- 
lished, therefore,  the  proper  question  for  the  jury  is  not  whether  the 
intention  of  the  publication  was  to  injure  the  plaintiff,  but  whether 
the  tendency  of  the  matter  published  was  so  injurious." 

It  could  make  no  difference  to  plaintiff'  whether  the  defendant  be- 
lieved the  libel  to  be  true  or  not.  The  injury  consists  in  the  publi- 
cation, not  in  the  intent  of  the  publisher,  nor  as  to  his  belief  or 
disbelief  of  the  accusation. 

It  is  true  that  there  was  proof  conducing  to  show  that  a  man  call- 
ing himself  Ed.  Lear  had  hired  a  horse  of  Hedge  and  failed  to  return 
vol.   18—36 
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it,  but  he  had  not  representc^d  himself  as  doing  business  in  Cairo, 
nor  had  he  left  his  business  card,  with  his  picture  on  it,  with  Yopp, 
and  the  fact  that  plaintifl*  had  stated  his  business  and  left  his  card 
with  Ycipp,  instead  of  authorizinfi:  the  lielief  that  he  was  the  thief* 
ought  to  iiave  raisc-d  a  doul»t  as  to  that  fact  for  the  reason  that  a  per- 
son intendinji:  to  steal  \Nould  ncit  l»e  likely  to  furnish  such  complete 
-and  ready  means  of  identification. 

We  think  that  loth  leason  and  authority  n  quire  that  the  publisher 
•of  a  libel  shduld  lie  held  liable  for  all  the  damajirs  which  the  injured 
jparty  sustained,  thereby  includinsr  not  only  the  injury  to  his  charac- 
ter, bul  also  for  the  injury  to  his  feelini^s,  and  for  the  mental  anguish 
and  sufferin«:  caused  hy  the  pul'licali(»n  of  the  lll)el,  and  for  such 
other  damatres  as  were  the  direct  or  nece^sary  nsult  of  such  publica- 
tion; and  if  the  publication  was  by  the  |)ublisher  known  to  be  false, 
he  would  also  be  liable  for  viunitive  damages. 

It  appears  that  the  libelous  article  was  re  published  in  a  paper  in 
Paducah,  where  the  plaintif!'  lunl  once  resided.  He  was  in  business 
in  Cairo,  and  it  would  j-eem  from  the  proof  that  he  was  seeking  to 
establi>h  trade  in  Maytield,  and  the  publication  was  so  clear  and 
explicit  that  all  persons  who  knew  plaintiff  would  necessarily  know 
that  he  was  the  party  accused. 

The  rule  announced  herein  is  not  at  all  unjust  nor  harsh  as  to  pub- 
lisher's of  newspapers,  for  they  are  under  no  obligation  to  publish 
defamatory  statements,  and  if  they  will  steadfastly  refuse  to  do  so, 
unless  the  statements  are  true,  they  will  be  in  no  danger  of  suits  for 
damages,  and  will  also  thereby  better  serve  the  public,  for  then  the 
public  will  know  that  the  publications  are  entirely  trustworthy. 

It  is  an  ancient  maxim  of  the  law  that  it  is  better  that  ninety  and 
nine  guilty  pei'sons  should  escape  than  that  one  innocent  man  should 
be  punished.  It  is  also  better  that  a  thousand  wrongs  or  misdeeds 
should  be  unpublished  than  that  the  character  of  one  innocent  per- 
son should  be  injured  or  his  feelings  lacerated. 

It  is  true  that  after  the  appellant  had  come  to  Mayfield  to  investi- 
gate the  charge  that  appellee  published  another  statement,  headed 
•'Rectifying  a  False  Report."    Said  rectification  is  as  follows: 

'^RECTIFYING  A  FALSE  REPORT. 

"Ed.  M.  Lehrer  was  over  here  yesterday  from  Cairo  to  straighten 
a  report  which  in  some  way  connected  him  in  a  case  of  reported 
horse  stealing.  It  was  stated  in  this  paper  last  issue  that  W.  L.  Hedge 
had  hired  a  horse  to  a  man  to  ride  out  to  the  countiy,  and  the  horse 
had  not  been  brought  Inick  for  several  days  after  the  man  promised 
to  return  it,  and  Mr.  Hedge  naturally  concludeti  the  fellow  had  hired 
the  horse  with  the  intention  to  steal  it.  He  gave  his  name  to  Mr. 
Hedge  as  Ed.  Lehrer,  and  afterwards  Mr.  Hedge  was  talking  of  the 
affair  to  Yopp,  the  butcher,  and  mentioned  the  name  of  the  fel- 
low who  had  got  the  horse,  whereupon  Yopp  show'ed  Mr.  Hedge  a 
business  caid,  with  E.  M  Lehrer's  name  and  picture  on  it.  Mr. 
Hedge  remarked  that  it  looked  like  \h*^  man  who  had  got  ihe  horse. 
From  this  the  report  started  connecting  the  Cairo  Ed.  Lehrer  with 
the  unitter.  Mr.  E.  M.  Lehrer  is  doing  business  at  Cairo,  and  looks 
like  a  gentleman,  and  we  presume  he  slaiids  well  in  the  estimation 
of  his  acquaintance  s.  He  talked  something  likesuinif  somebody  for 
damaK**i  but  we  failed  to  learn  his  final  conclusion.  We  hope,  how- 
ever, this  statement  will  set  liim  in  the  proper  litfht  before  the  peo- 
ple here,  and  that  there  will  be  no  fuither  trouble." 

Bit  this  rectification  did  not  lelieve  the  defendant  from  liability 
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for  the  libelous  publication,  and  perhap."?  (Mmtributerl  but  little,  if 
anything,  towards  repairint?  the  wrong  already  inflicted. 

For  the  reasons  indicated  the  judjrnient  of  the  court  below  is  re- 
versed and  cause  remanded,  with  directions  to  award  a  new  trial 
and  for  proceedings  consistent  with  tlds  opinion. 


Bkook.s-Watkrfikld  Co.  v.  Fkisbik,  &l\ 
(Fifed  ApHf  4,  1896.) 

Ail  husolrent  debtor  will  not  be  alloired  to  }>ht"*>  hh  caniinfjs  bei/oiul  the  reach 
*>f  his  creditors  by  conducting  business  for  his  wife,  who  has  been  empowered 
to  trade  as  a  feme  sole.  And  when  the  wife's  estate  employed  in  such  a  busi- 
ness has  been  increased  by  the  labor  and  skill  of  the  husband,  the  wife  herself 
giving  the  business  no  attention,  the  husband  will  lie  regarded  as  having  an 
interest  in  such  increase,  which  may  be  subjected  by  his  creditors,  and  the  fact 
that  the  husband  engaged  to  render  service  at  an  inadequate  price  can  not 
change  the  principle  involved. 

T.  T.  Forman  and  W.  8.  Cason  for  appellants. 
J.  T.  Simon  for  appellees. 
Appeal  from  Harrison  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

It  appears  from  the  record  in  this  case  that  prior  to  1885  the  ap- 
pellee, H.  [).  Frisbie,  was  a  prosperous  business  man,  in  apparent 
l^ood  flnancial  condition,  and  that,  in  addition  to  his  individual  bus- 
iness, he  was  in  partnership  with L  *ke,  but  that  some  disease 

seized  a  large  amount  of  cattle  belonging  tohim,orthe  firm  of  Lake 
A  Frisbie  and  perhaps  some  other  financial  reverses  befel  him,  ren- 
dering him,  as  it  seems,  unable  to  pay  his  debts,  and  that  he  made 
an  assignment  in  1885,  but  the  firm  did  not  assign. 

It  also  appears  that  said  Frisbie  owed  about  $21,000,  and  that  his 
assets  were  about  f6,(K)0.  About  $15,(K}0  of  the  indebtedness  was 
due  to  appellee's  father-in-law.  Judge  l)ay,  the  other  principal  cred- 
itor l)eing  the  appellant. 

After  paying  the  cost  of  settling  the  estate  assiarnerl,  and  also  pay- 
ing the  appellee,  Mrs.  Frisbie,  $1,0()0  for  her  contingent  right  of 
dower  in  real  estate  aasii^ned,  the  estate  only  paid  18.4:^  cents  to  the 
dollar  on  the  ordinary  claims. 

Appellant's  claim  was  a  debtdue  from  the  firm  of  Frisbie*  Lake, 
and  in  1888  it  obtained  judgment  against  H.  D.  Frisbie,  surviving 
partner  of  said  firm,  as  well  as  individually,  for  the  sum  of  $4,872, 
with  interest  from  the  22d  of  April,  1886,  upon  which  executions 
were  issued  and  returned  no  property  found,  but  it  also  appears  that 
$988.62  was  paid  on  the  Judgment  by  the  master  commissioner,  in 
case  of  Lake  v.  Lake,  September  8,  1888;  also  paid  by  the  master 
commissioner,  as  it  seems,  out  of  the  assets  assigned  as  aforesaid, 
♦1,036.52,  January  5,  1889. 

In  1887  the  appellee,  Mrs.  Frisbie,  was  by  judgment  of  the  court 
empowered  to  do  business  as  a  feme  sole.  On  the  18th  of  November, 
1892.  the  appellant  instituted  this  action  in  the  Harrison  Circuit 
CJourt,  seeking  to  subject  certain  property  conveyed  to  Mrs.  Frisliie 
to  the  payment  of  its  said  judgement. 

It  is  alleged  In  the  petition  that  the  appellee,  Mrs.  Frisbie,  has  the 
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legal  title  to  eert«iii  pan-c^ls  of  valuable  real  estate,  conveyed  uiicler 
the  circumstances  sei  out,  viz:  One  parcel  or  lot  in  Cynthiana,  Ky.^ 
on  east  side  or  Walnut  >treet,  hetueen  Pike  and  Pleasant,  conxexed 
to  her  by  W.  H.  Hutnan  and  wife,  23d  of  March,  1880,  xvhich  x^as* 
made  to  her  at  the  request  of  her  husband,  who,  out  of  liisoxvn 
means,  paid  therefor  $ljno  casii  in  hand. 

It  is  alM)  charged  that,  alter  the  creation  of  the  debt  sued  on^ 
H.  1).  Friable,  xvith  the  fraudulent  intent  and  purpa*}e  to  cheat,  hin- 
der and  delay  phdniiff  ill  the  collection  of  its  debt,  and  of  which, 
purpose  appellie,  Mrs.  Frisbie,  had  knowledge,  did  erect  on  said 
grounds  tx\o  double-brick  houses— that  is,  four  <Jweiliii^s — one  of 
which  he  and  his  la mily  occupy;  another  is  held  and  occupied  by 
their  tenant,  delendant  T.  H.  Smith;  another  by  t»ne  Uiveiis,  and 
the  fourth  by  delendant,  Moses  Levy,  at  a  rental  value  of  about  $2«> 
per  month  each;  llutl  said  improvenu-nts  were  erected  liy  H.  D.. 
Frisbie  out  ot  his  own  means  and  property  as  an  investment,  and 
not  for  use  ot  his  family,  except  as  to  one  ^el  of  the  four  dwellinj^s^ 
and  co>t  about  $11,00(1,  and  aie  valuable  and  lasting. 

2il.  That  by  deeil  of  28lh  of  January,  1887,  Lewis  Day's  adminis- 
trator conveyed  to  Mrs.  Frisbie  a  lot  of  ground  on  the  south  side  of 
Pike  street,  fronting  on  >n'u\  street,  the  consideration  being  $1,560,. 
of  xvhich  sum  H.  1).  Frisl>ie  paid  $5:^7  for  the  same  purpose  as  b**- 
fore  charged,  and  that  Mrs.  Frisliie  knew  of  the  same  and  par- 
ticipated in  the  fraud;  that  the  lot  is  improved,  and  rents  for  about 
$80  to  delendant  Mu.<-sellman. 

8(1.  Thai  on  February  17,  1892,  T.  W.  Hedges  conx'eyed  to  Mrs^ 
Frisliie,  in  consideration  ol  $1,7:^5,  a  certain  hou.'-e  and  lot  on  the 
east  side  of  Walnut  street,  $hUO  cash  paid,  the  residue  on  lime,, 
xvhich  note^  xv(re  assi>£ned  to  the  delendant  national  bank;  that  H.. 
1).  I^isbie,  out  of  his  own  nuans,  erected  thereon  a  large  three-story 
brick  storehouse,  glass  and  iron  front,  at  a  (ost  of  not  less  than 
$8,000.  The  same  charge  s  of  fraul  ari-  maile  as  to  the  purchases  and 
improvements. 

4th.  That  upon  a  lot  allotted  to  Mrs.  Frisbie,  in  settlement  of  the- 
estate  of  Lewis  Day,  H.  1).  Frisbie,  with  like  Iraudulent  purpose^ 
erected  out  of  his  oxvn  melius  ai.d  as  an  investment,  on  said  lot,  a 
frame  warehouse  and  storehouse  at  a  cost  of  about  $1,000,  the  >ame- 
belng  valuat>le  and  lasting,  and  increasing  the  rental  value  froiu 
nothing  to  about  $30  per  month. 

The  appellant  prays  that  the  various  parcels  of  property  be  put 
into  the  hands  of  a  receiver  to  be  rented  out,  and  the  rents  paid  into^ 
court,  to  be  apportioned  between  the  plaintitt*  and  Mrs.  Frisbie  in 
proportion  to  the  amounts  paid  t)y  her  and  that  paid  by  H.  D.  Fris- 
bie, including  the  cost  of  the  improvements,  except  that  he  asks  a 
sale  of  the  third  tract  intmed,  and  asks  for  all  proper  and  general 
relief. 

The  ansxver  of  appellees  may  be  considered  a  traverse  of  all  the 
allegations  of  the  petition,  and  in  effect  alleges  that  all  the  purchases^ 
and  payments  were  made  out  of  and  with  tiie  means  of  Mi's.  Frisbie. 
Appellant  in  its  reply  traversed  the  njaterial  ax-ermenls  ol  the  an- 
swer. The  court  upon  final  hearing  disnu>sed  plaintiff's  petitioUv 
and  irom  that  judgment  this  appeal  is  prosecuted. 

It  appe<a*s  ihal  H.  D.  Frisbie  in  some  way  paid  or  settle<l  all  debts 
against  him  except  appellant's  claim.  The  testimony  conduces  to 
shoxv  that  Mis.  Frisbie  constituted  her  huslmnd  her  attorney  in  fact,, 
to  do  business  for  her,  and  that  he  engaged  extensively  and  very 
successfully  in  business. 

He  engaged  in  (.Uncinnati  in  business  under  the  sign  of  King'a 
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Hoyal  Germature,  and  made  considerable  money,  his  family  then 
4iv]ng  in  Cynthiana,  Ky.,  and  finally  sold  out  the  husiness  for  $12,- 
-oUO.  H.  D.  Frisbie  also  c'ondueted  a  furniture,  undertakintr  and  wall 
paper  busineas,  under  the  name  of  Frisbie  Furniture  and  Wall  Paper 
O).,  for  a  time.  The  name  of  H.  D.  Frisbie  was  for  a  time  on  the 
front  of  the  awnint;  in  front  of  the  door,  but  it  was  taken  down,  H. 
D.  Frisbie  sayin«:  it  was  put  there  by  mistake. 

The  proof  nlso  conduces  to  show  the  rent  il  values  to  lie  something 
like  the  sums  alleged  in  the  petition,  and  that  H.  I).  P>isbie  con- 
<1uctefl  a  paying  and  pn^titable  business,  and  was  the  real  manager, 
Mrs.  Frisbie  raiely,  if  ever,  paying  any  attention  to  the  business. 
He  also  Hp^cuhited  some  in  South  Dakota,  and  perhaps  in  Illinois, 
some  or  all  beiiiir  profitable. 

Mrs.  Frisbie  dows  not  testify  in  the  case,  but  the  husband  dods,  and 
from  hi.*<  notion  and  ccmstruction  of  Mrs.  Frisbie's  property,  includ- 
ing whvit  he  clainis  to  have  given  her  bef<)re  his  failure,  shows  that 
she  had  con-!i«ler.ible  projierty  before  she  was  authorized  to  trade  as 
s.feme  »o(e. 

The  proof  conduces  to  show  that  all  the  property  claimed  by  Mrs. 
Frisbie  wms,  in  May,  1893,  worth  perhaps  l>Htweeii  $;}r),Oi)0  and  $40,- 
<MK>,  with  p.  rhaps  an  indebtedness  due  from  her  of  ij?  10,000  or  $11,- 
<K)0. 

There  can  be  no  doubt  as  to  the  fact  that  Mrs.  Frisbie  received 
several  thousand  dollars  from  her  parents,  and  that  al)()ut  $1,000  was 
by  her  folks  jiiven  lo  H.  D.  Frisbie,  but  which  it  seems  he  afterwards 
undertook  to  re-tore  to  his  wif  •. 

W  e  do  not  deem  it  necessary  to  discuss  the  allegations  of  fraud 
made  in  the  petiiion.  It  seems  clear  to  us  that  the  increase  or  accu- 
mulation of  property  and  means  is  chiefly  due  to  the  labor  and  skill 
and  energy  ot  H.  D.  Frisbie. 

In  Moran  v.  Moran,  12  Bush,  .*i08,  it  is  substantially  said  that  all  an 
insolvent  husband  may  be  able  lo  earn  beyond  the  exemptions 
should  go  to  his  creditors.  Net  appellee's  coniention  in  this  case  is 
that  such  earnin&rs  may  legally  be  given  to  the  wife. 

It  will  not  t)e  contended  that  if  the  husband  had  owned  property 
before  the  creation  of  plaintifl'*s  debt,  or  acquired  property  after- 
ward.s,  that  he  could  make  a  giit  of  the  same  to  his  wife  and  thus 
<lefeat  the  clainj  of  the  appellant;  and  yet  if  appellee's  contention  in 
this  case  be  conceded  the  same  result  is  reached.  The  fact  that  the 
husband  engaged  to  render  service  at  an  inadequate  price  can  not 
<-*hange  the  principle  involved. 

It  seems  to  us  that  appellee,  H.  I).  Fiisbie,  was  at  the  time  of  the 
trial  of  this  ctise,  June  8,  181);},  equitably  entitled  to  at  least  $3,(X)0 
interest  in  the  property  described  in  the  petition  and  evidence  over 
iind  abr)ve  exemptions,  exclusive  of  the  homestead,  and  that  this 
interest,  to  the  extent  ot  i>8,000,  should  have  been  sulijected  to  the 
payment  of  plaintiff's  claim,  and  that  the  court  erred  in  dismissing 
appellant's  petition. 

The  judgment  is,  therefore,  reversed  and  cause  remanded,  with 
-directions  to  adjudge  a  s  de  of  enough  of  the  property,  exclud- 
ing the  honjestead,  to  pay  plaintiff  $3,000,  with  interest  from  June 
5,  1893,  or  to  place  sanje  in  the  hands  of  a  receiver,  to  be  rented  out 
until  the  said  sum  is  paid.  The  chancellor  will  adopt  the  mode  by 
him  deemed  most  e(]uitable,  and  for  further  proceed  I  njis  consistent 
Mith  this  opinion. 
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II EDGE  V.  LeHKER. 

{FUed  Ocfober  17,  WMS—Xot  to  be  reported.) 

1.  Libel  In  this  action  for  libel,  in  which  the  principal  defense  was  that  the 
defendant  did  not  procure  the  publication  to  be  made,  the  evidence  was  suffi- 
cient to  support  a  verdict  for  plaintiff  and  there  was  no  error  in  giving  or  re- 
fusinjf  instructions  or  in  admitting  or  rejecting  testimony. 

2,  A   verdict  for  $100  was  not  ejrcesnire. 

:i.  New  trial  The  court  properly  refused  a  new  trial  asked  upon  the  ground 
of  newly-discovered  evidence  as  the  evidence  claimed  to  have  been  discovered 
would  at  most  have  been  but  cumulative,  and  besides  it  is  doubtful  if  due  dili- 
gence had  been  used  by  defendant. 

Robblns  &  Thomas  for  appellant. 
I).  G.  Park  for  apf>ellee. 
Appeal  from  Graves  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

This  appeal  is  prosecuted  from  a  judgment  rendered  in  the  Graves 
Circuit  Court  in  the  suit  of  the  appellee,  Edward  M.  Ijehrer,  against 
the  appellant,  W.  L.  Hedge. 

The  plaintiff  alleged  in  substance  that  the  defendant  caused  to  be 
published  in  the  Mai/Held  Afirroi\  a  newspaper  in  Graves  county, 
a  certain  libelous  article,  in  effect  charging:  that  the  apueilant  was 
guilty  of  horse  stealing.  The  article  was  copied  in  full  in  the  peti- 
tion. 

The  principnl  defen^e  made  was  that  defendant  did  not  procure 
the  publication  of  the  article;  that  he  had  no  notice  and  that  he  had 
done  nothing  to  injure  plaintiff.  A  trial  resulted  in  a  verdict  and 
judgment  in  appellee's  favor  for  $100. 

It  is  manifest  that  the  publication  in  question  was  libelous,  and 
that  the  petition  stated  a  cause  of  action.  The  demurrer  of  the  de- 
fendant was,  therefore,  properly  overruled.  It  is  not  necessary  to 
state  in  detail  the  grounds  relied  on  by  appellant  for  a  new  trial. 
It  does  not  seem  to  us  that  the  verdict  is  contrary  to  law,  nor  does  it 
appear  that  the  damages  are  excessive,  or  given  under  the  influence 
of  passion  or  prejudice,  nor  did  the  court  err  in  the  admission  or  re- 
jection of  testimony  lo  the  prejudice  of  appellant's  sul)stanrial  rights. 
Appellant  insists  that  the  court  erred  in  jriving  an<l  refusing  instruc- 
tion^, and  we  have  carefully  considered  those  given  oraske<),  those 
refused  and  those  modified,  and  find  that  the  instruction-  uiven  were 
as  favorable,  if  not  more  so,  to  appellant  than  he  was  entitleii  to. 
The  newly-discovered  evidence  relied  on  as  authorizing  a  new  trial 
would  at  most  have  been  but  cumulative;  and,  besides,  it  is  doubt- 
ful if  due  diligence  had  t)een  used  by  appellant  to  learn  who  were 
present  and  heard  the  conveisaiion,  nor  would  the  testimony  of  Aus- 
tin had  njuch,  if  any,  hearing  «»n  the  main  point  in  the  case,  which 
was  as  to  whether  appellant  procured  the  publication  in  the  paper 
complained  of,  and  we  are  of  opinion  that  the  jury  was  authorizrd  to 
find  lor  plaintiff  upon  that  question  from  the  testimony  of  appellant 
and  Elmore. 

Judgment  affirmed. 
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Keeper  Milling  Co.'s  ass' he,  &r.  v.  Fir^t  National  Bank 

OP  Covington  Kenttckv,  &<'. 

(Fifed  October  2i\  \Hm—No(  to  be  reported .^ 

1.  Assignment  for  creditors — Payment  by  (Assignee  on  account  -Wheie  nn  as- 
?<ijfnee  for  the  benefit  of  creditors  made  payments  to  his  attorney  on  account 
pending  a  suit  to  settle  the  estate  and  the  nllowance  finally  made  to  the  attor- 
ney exceeded  the  sums  thus  advanced,  the  assijujnee  can  not  be  held  liable  for 
the  amounts  thus  paid  to  the  attorney  in  order  to  cover  the  loss  resulting  from 
the  failure  to  collect  a  loan  made  to  the  attorney  out  of  the  assigned  estate,  the 
loan  being  made  by  a  receiver  and  not  by  the  assignee. 

'J.  Same-    The  sheriff  who,  as  receiver,  made  the  lotin,  is  not  responsible  for 
the  failure  to  collect  it  if  he  took   the  bond  therefor  in  good  faith  and  the 
surety  in  the  bond  was,  at  date  of  it,  solvent  and  good  for  that  amount. 

James  P.  Tarvin  for  appellants, 
("has.  H.  Fisk  for  appellees. 
Appeal  from  Kenton  Circuit  Court. 
Opinion  of  the  court  hy  Judge  Lewis. 

The  D.  Keefer  Milling:  Co.,  failing:  in  business,  undertook  to  make 
an  assifcrnment  for  the  benefit  of  creditors,  but  about  the  same  time 
the  First  Natianal  Bank  of  Covington,  a  creditor,  caused  an  attach- 
ment issued  and  levied  upon  property  of  the  company,  and  then 
commenced  litigation  between  the  assignee  and  attaching  creditor 
to  determine  whether  the  deed  of  assignment  was  valid  and  effec- 
tual against  the  attachment  lien,  which  was  finally  <iecided  by  Ihis^ 
court  in  favor  of  the  former. 

In  the  meantime  the  assignee  advanced  and  paid  to  James  P.  Tar- 
vin, one  of  his  attorneys  and  councellors,  as  part  of  his  fee,  two  sums^. 
«J?gr^gating:  $95U,  and  subsequently  instiluteci  in  the  Kenton  Circuit 
Courf  an  aciion  to  settle  his  accounts  and  transactions,  and  to  dis- 
tribute the  estate  among  those  entitled. 

By  the  judgment  in  that  action  allowance  to  Tarvin  as  fee  for  his; 
services  was  fixed  at  $2,oO(),  and  the  assignee  was  allowed  for  his 
services  as  such  $1,801).  But  it  appears  that  John  O'Mara,  then  sher- 
iff, was  appointed  a  n  oeiver,  and  by  an  order  of  court  <lirected  to- 
loan  at  interest  the  money  in  his  hands  belonging  to  the  assigned 
estate,  and  in  pursuance  of  that  order  loaned  to  said  James  P.  Tar- 
vin $1,200,  one  John  Siler  becoming  surety  (m  the  bond  given  there- 
f(»r.  But  at  date  of  and  prior  to  the  judgment  appealed  from  Siler 
became  insolvent,  and,  Tarvin  being  likewise  so,  no  part  of  that 
amount  was  collected  and  made  available,  and  there  was  a  cons*;- 
quent  loss  thereof  to  the  estate  and  ere<iitors. 

The  sheriff  as  receiver  had  previously,  and  before  an  order  of  court 
had  been  made  authorizing  him  to  do  so,  loaned  to  Tarvin  the  sum 
of  $1,()0(),  but  that  amount  lieing  amply  sec ure<l  was  collected  and 
accounted  for.    The  whole  amount  paid  by  the  assignee,  added  to- 
the  two  sums  loaned  by  the  sheriff,  exceed  the  amount  allowed  to- 
Tarvin  by  $651  without  interest. 

By  the  judgment  appealed  from  the  master  was  directed  to  deduct 
from  the  allowance  of  $1,800  lo  the  assignee  said  two  sums,  aggre- 
gating $950,  paid  by  him  to  Tarvin  as  attorney.  The  master  waa 
also  directed  to  reserve  until  further  order  of  court  $I7o  out  of  the 
allowance  of  $1,01)0  to  O'Mara,  ex-sheriff. 

The  sums  thus  to  l)e  deducted  from  the  allow^ance  to  the  assignee 
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and  sheriff  respectively  were  manifestly  intended  to  cover  and  make 
up  the  I088  of  the  $1,200  loaned  by  the  latter  to  Tarvin,  and  whether 
the  assij^nee  is  properly  chargeable  with  the  sum  of  9o0  is  the  ques- 
tion on  the  appeal  by  him  in  this  case. 

Notwithstanding  the  two  payments  were  made  by  the  assip:nee  be- 
fore the  final  termination  of  the  litigation,  or  a  formal  order  of  court 
was  entered  authorizing^  him  to  do  so,  still  as  no  loss  resulted  to  the 
estate  by  reason  of  such  payments  we  do  not  see  how  the  assignee 
can  be  logically  or  justly  charged  therewith.  For  it  is  stated  in  the 
judgment  that  the  payments  were  made  in  good  faith,  and  there  is 
nothing  improper  or  unusual  for  a  client  to  advanci*  to  his  attorney 
money  in  part  satisfaction  of  his  ftie.  In  this  case  the  litigation  was 
reasonably  expected,  as  it  turned  out,  to  be  protracted,  and  services 
of  the  attorney  continuous  and  arduous;  and  as  the  money  in  the 
hands  of  the  assignee  was  then  idle  and  could  not  be  distributed  the 
two  payments  were  certainly  not  made  improvidently  or  in  bad 
faith.  The  assignee  took  the  risk,  which  was  manifestly  very  slight, 
that  the  ultimate  allowance  to  Tarvin  would  l)e  sutficient  to  cover 
the  two  amounts  paid  him  on  account, and,  as  the  loss  resulted  solely 
from  insolvency  of  Hiler,  surety  in  the  bond  for  $1,200,  which  the  as- 
signee was  not  responsible  for  nor  had  anything  to  do  with,  he,  in 
our  opinion,  should  not  be  made  to  suffer  therefor.  Nor  for  that  mat- 
ter should  the  sheriff  be  held  responsible  for  noncol lection  of  that 
bond  if  he  took  it  in  good  faith,  and  8iler  was,  at  the  date  of  it,  sol- 
vent and  good  for  that  ariioiint.  But  the  question  as  to  the  liability 
of  the  sheriff  is  not  fully  before  us  in  this  case  and  is  referred  to  in- 
cidentally. 

The  judgment  on  appeal  of  B.  F.  Graziani,  assignee  of  the  Keefer 
Milling  Co.,  is  reversed  and  cause  remanded  for  further  proceedings 
•consistent  with  this  opinion. 


GiLLH  V.  Commonwealth. 
(Filed  October  20,  l^^Q—Not  io  he  reported.) 

1.  Homicide  in  defense  of  another  InAtnicfions  Upon  the  trial  of  appellant 
under  an  indictment  for  murder,  his  plea  being  that  the  killing  \vn«  done  in 
defense  of  his  brother,  it  was  error  in  instructing  the  jury  as  to  manslaughter 
to  tell  them  that  in  order  to  convict  they  must  believe,  among  other  things, 
that  defendant  did  the  killing  "not  in  his  necessary  or  apparently  necessary 
self-defense."  The  instruction  should  have  embodied  the  idea  that  there  could 
be  no  conviction  unless  defendant  did  the  killing  "not  in  the  necessary  or  ap- 
parently necessary  defense  of  his  brother."  And  this  is  true,  although  the 
court,  by  a  separate  instruction  attempted  to  submit  to  the  jury  the  law  as  to 
the  right  of  the  accused  to  take  the  life  of  the  deceased  in  defense  of  his 
brother. 

2.  Same-  The  court  in  such  a  case  should  not  restrict  the  defendant's  right 
to  act  in  defense  of  another  to  the  existence  of  actual  danger.  And  an  instruc- 
tion in  this  case  telling  the  jury  in  substance  that  the  defendant  had  the  right 
to  do  the  shootingto  avoid  danger  or  "apparent  danger"  to  his  brother, should, 
in  order  to  avoid  any  doubt  as  to  its  meaning,  be  modified  by  adding  words 
telling  the  jury  that  defendant  had  the  right  to  act  in  defense  of  his  brother 
"if  such  danger  was  reasonably  apparent  to  him." 

8.  Same  kvidence— Proof  of  what  defendant's  brother  had  testified  on  an- 
other occasion  could  not  be  received  as  substantial  evidence  against  defendant, 
but  could  only  be  used  for  the  purpose  of  contradicting  the  brother,  and  the 
•court  should  have  so  told  the  jury. 

4.  Same  -It  was  improper  to  permit  a  witness  to  testify  that  the  deceased 
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had  »aid  on  a  day  prior  to  that  of  the  killing  that  he  did  not  have  a  knife,  an 
Huch  testimony  was  not  competent  to  show  that  deceased  did  not  own  a  knife 
•or  that  the  knife  found  by  his  side  after  the  killing  was  not  his  knife. 

J.  W.  Compton  for  appellant. 

W.  S.  Taylor  for  appellee. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  accused,  Burton  Gills,  was  indicted  in  the  Metcalfe  Circuit 
Court  for  the  murder  of  Robert  Keen.  I'poa  the  trial  he  was  found 
ffuilty  of  manslaughter  and  his  punishment  fixed  at  fifteen  years  in 
the  penitentiary.  ' 

The  principal  witness  relied  upon  by  the  Commonwealth  was  one 
\Vm.  Scrojjtry,  whotestfies  that  he  was  at  work  In  his  field  on  the 
morning  of  the  killintTf  when  the  deceased  came  to  him  and  asked  if 
he  had  seen  Eugene  and  Burton  Gill^.  \Vilne-«s  then  pointed  them 
out  to  the  deceased  on  the  hill  in  Gills'  field.  The  deceased  claimed 
they  owed  him  and  wanted  witness  to  jro  with  him  to  see  them. 
This  witness  declined  to  do,  but  deceased  left  and  went  in  the  direc- 
tion of  the  GilLs. 

The  next  tliinjj  the  witness  heard  was  Keen  sayinjr,  in  an  ordina- 
Ty  tone  of  voice:  '*(jood  miirninjr"  to  the  Gills.  Keen  then  de- 
manded his  numey,  and  P^uj^ene  Gills  said:  **\Ve  do  not  owe  you 
anythina:."  Then  Burton  said:  *'(iet  out  of  here,  (iod  damn  you, 
or  I  will  kill  you.''  The  witnes-^  said  he  then  heard  two  shots,  and 
ran  ahout  forty  yards  out  in  his  field  where  he  could  see  them.  Pie 
saw  the  smoke  of  the  pistol,  and  Burton  and  Eusrene  started  down 
the  hill.  Eugene  stopped,  went  back  and  threw  down  something. 
Witness  then  said:  *4  was  as  much  as  ')()()  yards  from  the  place 
•when  I  saw  this." 

He  .said  he  lived  close  by  and  did  not  jro  to  see  the  body  nor  attend 
the  coroner's  inquest,  nor  did  he  tell  ar.yhody  as  to  what  he  had 
witnessed  until  about  4  o'clock  in  the  evening,  some  six  hotri 
afterwards,  when  he  told  one  Edwnnls.  He  did  not  tell  his  family 
at  dinner  about  the  occurrence,  although  he  and  Keen  were  good 
friends— such  good  friends  that  he  emjiloyeil  counsel  to  aid  in  the 
prosecution  of  the  accused. 

To  say  the  least  this  witncHs  has  a  nM)st  acute  hearing  to  understand 
what  was  said  in  an  ordinary  tone  of  voice  jit  a  point  distHut  more 
than  1,500  feet  from  where  he  stood,  and  not  even  b'Miig  able  to  see 
the  parties  engaged  in  the  conversation  at  the  time  he  said  he  heard 
it.  Still  more  remarkable  is  the  fact  that  he  allowed  his  friend's 
dead  body  to  remain  in  a  field  for  hours  without  even  i>oing  to  see 
it  or  to  give  the  alarm  in  the  neighborhood  that  his  friend  had  lieen 
slain. 

The  Commonwealth  then  introduced  Joe  Par-ons,  who  proved 
that  he  was  plowinir  in  a  field  nearby,  when  tne  killing  (x-curred; 
that  he  heard  two  pistol  shots  about  10  o'clock  a.  m.;  that  soon  af- 
terwards Burton  Gills  came  througli  his  field  cryinjj.  When  witness 
asked  him  what  was  the  matter,  (iills  told  him  that  he  had  shot  and 
killed  Bob  Keen.  Witness  then  asked  him  why  he  did  so.  The  ac- 
cused replied  that  Keen  was  trying  to  kill  his  brother,  Eugene;  that 
Keen  was  cutting  at  his  brother  with  a  knife  and  had  made  two 
licks  at  him  and  on  making  the  third  he  sliot  him.  This  is  substan- 
tially all  the  compi-teiit  testimony  olTered  by  the  Commonwealth. 
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The  Hccuserl,  his  l)rother  Eujjeno,  aiul  his  sister,  Ethel  (iills,  tes- 
tify that  about  9or  10  o'clock  a.  in.  they  heard  some  shooting  up  the 
road.  Presently  the  deceased  appeared  with  his  hat  in  one  hand 
and  a  pistol  in  the  other,  and  when  he  reached  the  yard  fence  in- 
quired for  Burttai  and  Eugene.  lie  said  he  had  come  for  Ins  mcaiey. 
The  accused  told  him  ihey  did  not  have  it,  but  that  Granville  Gills 
had  jj^one  to  see  if  he  could  ^et  it.  The  accused  then  told  him  if 
Granville  did  not  {2:et  it  they  wouhl  j?et  it  from  John  Pendleton. 
The  deceased  then  said:  **If  I  kill  two  or  three  of  you, you  will  get  it 
up  for  me."  The  accused  then  told  him  to  **stay  there  and  we  will 
go  and  get  It  for  you."  He  agreed  to  stay.  Then  Burton  and  Eugene 
started  after  the  money.  They  had  not  gone  far  when  Keen  said: 
'*8top  there  and  I  will  go  with  yon."  He  then  went  to  where  they 
were.  All  started  off  together"!  Eugene  in  front.  Keen  following 
him,  and  Burton  behind.  To  this  point  in  the  narative  the  sister 
corroborates  her  brothers. 

Eugene  and  Burton  testify  that  afler  they  had  gone  to  a  certain 
point  Keen  got  mad  agjin  and  said:  **By  God  I  want  my  money 
ri^ht  now."  Eugene  remarked:  **\Ve  are  going  to  get  it  for  you." 
Keen  then  said:  **You  didn't  do  me  right  in  the  arbitration,  and  I 
intend  to  have  it  now  or  1  will  kill  two  or  three  of  you."  The  de- 
ceased then  made  two  strokes  at  Eugene  with  a  knife,  and  upon  his 
making  the  third  the  accused  shot  him.  Eugene  was  a  cripple  and 
was  trying  to  get  out  of  the  way  of  Keen  when  he  was  shot, 

Charles  (iills,  a  brother  of  the  accused,  testifies  he  was  working 
in  the  Held,  and  was  in  thirty  yards  of  the  place  when  the  killing 
occurred;  witnessed  it,  and  testifies  to  the  facts  as  detailed  by  his 
brothers. 

The  deceased  was  found  with  a  pistol  on  his  person,  and  a  knife 
by  his  side. 

Golder  and  James  Jones  testify  that  cm  the  morninyr  of  the  killings 
the  deceased  tried  to  borrow  a  gun  from  Golder  Jones.  Failing  to 
get  a  gun,  he  then  asked  to  bjrn^w  a  pistol.  This  being  refused,  he 
then  awaited  his  opportunity,  and  took  Jones'  pistol.  The  pistol 
found  on  him  was  the  one  he  took  from  Jones. 

It  further  appears  that  on  the  same  morning  the  deceased  bought 
a  box  of  cartridges,  then  telling  thri  merchant  irotn  whom  he  bought 
them  that  he  was  going  to  the  house;  of  the  Gills. 

Another  witness  also  testifies  that  on  the  mornins:  of  the  killing 
he  was  traveling  on  the  road  that  passed  Gills';  that  he  heard  some 
pistol  shots  immediately  before  him;  saw  some  smoke;  turned  the 
bend  of  the  road  and  saw  the  deceaseil.  Deceased  askeil  the  witness 
if  he  had  seen  the  Gills;  then  passed  on  in  the  diiection  of  their 
house. 

Another  witness  testifies  that  he  saw  the  deceaseil  on  the  morning 
of  the  killing  on  the  road  going  in  the  direction  of  the  (tills;  that 
he  had  a  pocket  knife,  with  which  he  was  whittling.  He  inquired 
of  the  witness  if  she  had  seen  the  Gills^  when  he  remarked  that  he 
had  to  make  a  settlement  with  them,  and  that  they  had  foole'l  hini 
long  enough. 

There  was  testinumy  proving  that  a  few  days  before  the  killing 
the  deceased  had  made  threats  against  the  life  of  the  Gills. 

The  defense  in  the  case  is  predicated  upon  the  claim  that  the  kill- 
ing was  done  in  delense  of  the  brother. 

Instruction  No.  1  is  the  usual  one,  submitting  the  question  of 
munler.  No.  2  is  a  manslaiiffhier  itistruction.  It  uses  the  language 
as  follows,  to  wit:  *'Not  in  his  necessary  or  apparently  necessary 
self-defense." 
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It  should  have  eiiibodied  the  idea  that  if  the  killing  was  in  a  sud- 
den affray  or  sudden  heat  and  passion,  and  without  previous  malice, 
and  not  in  the  necessnri/  or  apparently/  neeessarj/  defefu*e  of  /tis  brother 
Eugene.  In  view  of  the  defense  the  onnission  of  this  iHnguage  was 
misleading?  to  the  jury. 

In  instruction  No.  4  the  court  attempts  to  submit  to  the  jury  the 
law  relating  to  the  riijht  of  the  accused  to  take  the  life  of  the  de- 
ceased in  defense  of  his  brother. 

In  the  Stanley  case,  86  Ky.,  440,  this  court  held  that  when  one 
may  kill  in  his  own  defense  because  of  danger,  either  real  or  appar- 
ent, another  may  do  so  f«)r  him. 

In  that  case  this  court  held  that  instructions  which  restricted  the 
defendant's  right  to  act  in  defense  of  another,  to  the  existence  of 
actual  danger  to  the  latter,  were  erroneous. 

Instructi(m  4  is  as  follows,  to  wit:  **If  the  jury  believe  from  the 
evidence  that  the  defendant.  Burton  Gills,  at  the  time  he  did  said 
shooting,  believed  and  had  reasonable  ground  to  believe  that  his 
brother,  Eugene  Gills,  was  in  imminent  dant;er  of  losing  hU  life  or 
suffering  great  bodily  harm  at  the  hands  of  said  Keen,  and  that  he 
did  the  shooting  solely  to  avoid  or  prevent  said  danger,  or  apparent 
(f anger,  to  his  said  brother,  and  in  doing  so  used  no  more  force  than 
then  appeared  to  him  to  be  reasonably  necessary  to  avoid  said  dan- 
ger or  apparent  dantrer,  then  the  law  is  for  the  defendant,  and  the 
jury  will  acquit  him." 

We  suggest,  to  avoid  any  doubt  as  to  the  meaning  of  instruction 
No.  4,  that  the  court  add,  after  the  word  **Keen,'^the  following 
words  *'or  that  such  danger  was  reasonably  apparent  to  him.*' 

On  the  trial  of  the  case  the  Commonwealth  was  permitted  to 
prove  that  Eugene  Gills  testified,  on  a  trial  of  a  writ  of  habeas  cor- 
fiUH,  sued  out  by  himself,  that  Keen,  at  the  time  he  was  killed, 
exclaimed  **()h!  Eugene!  Oh!  Burton!" 

On  the  trial  of  Burton  Gills,  proof  of  what  Eugene  testified  to  on 
another  occasion  could  not  tn*  received  as  substantive  <A'idence 
against  Burton  Gills.  It  could  only  be  use(l  for  the  purpose  of  con- 
tradicting Eugene  Gills,  and  the  court  should  so  have  told  the  jury. 

There  are  many  cases  of  this  court  that  could  be  cited  to  sustain 
the  conclusion  of  the  court  on  this  question. 

The  testimony  of  W.  J.  Bavfby  to  the  etfect  that,  on  Sunday  even- 
ing previous  to  the  killing,  the  dec*  ased  came  to  his  house  to  buy 
some  meat;  that  while  in  the  smokehouse  the  witness  told  him  to 
cut  it  down,  and  deceaseii  replied  that  he  did  not  have  any  knife. 
This  testimony  is  not  competent  to  prove  that  deceased  did  not  own 
a  kni'e  or  that  the  knife  found  l>y  his  side  was  not  his  knlle,  or  that 
he  did  have  the  knife  found  by  him  and  attempt  to  use  it,  as  claimed 
by  the  defense. 

Such  testimony  was  incompetent  and  misleading. 

Wherefore  the  judgment  is  revers«*il,  with  directions  for  further 
protee. lings  consistent  with  this  opinion. 


Davidson  v.  Mookk. 

{Filed  Ocfoher'22,  \Sm—yof  to  be  report ed.) 

1.  Conreyunce  of  timber  Under  a  deed  conveying  the  timber  on  h  tract  of 
land  the  grantee  waH  not  required  to  promptly  remove  the  timber  in  order  to 
prei<erve  hin  rij(ht  to  it.  If  the  grantor  had  desired  it  to  be  removed  he  could 
have  taken  proper  stepa  to  compel  the  jjjrantee  to  have  it  done. 
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2.  S(tmf  Such  R  deed  was  not  intended  to  convey  merely  the  timber  then  on 
the  land. 

3.  Adverse  possesaion — The  adverse  holding  relied  on  by  the  defendant  is  not 
Bastained  by  the  evidence,  and  hence  the  plea  of  champerty  and  of  limitation 
will  not  avail. 

James  M.  Sebastain  and  W.  H.  Holt  for  appellant. 
1).  B.  Red  wine  and  J.  B.  Marcum  for  appellee. 
Appeal  from  Ikeathitt  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

This  action  was  instituted  in  the  Breathitt  (circuit  Court  by  Wni. 
Moore  against  Thos.  Sizemore,  Jerry  Davidson  and  Allen  Davidson. 
It  is  sul)stantially  alleged  in  the  petition  that  the  plaintiff  was  the 
owner  of  half  of  the  poplar  timber  on  a  certain  tract  of  land,  and 
that  Allen  Davidson  owned  the  other  half,  and  that  the  other  de- 
fendants hrtd  wrongfully  and  atrainst  the  will  of  plaintiff  and  Allen 
Davidson  entered  upon  the  land  and  cut  and  hauled  fifty-seven  poplar 
logs  off  the  land,  worth  $17l.'>n.  He  prayed  that  they  be  enjoined 
from  further  tresi)ass,and  for  judgment  for  a  division  (»f  thesidd  poplar 
timber  between  himself  and  Allen  Davidson.  Allen  Davidson  an- 
swered and  denied  the  ownership  of  plainfitf,  and  claimed  to  he  the 
owner  thereof,  and  also  to  be  the  owner  of  and  in  possession  of  the 
land;  that  the  deed  to  said  land  was  in  Jerry  Davidson,  who  hml 
been  in  possession  thereof,  with  title  from  January,  1874,  and 
that  he  and  his  father  had  owned  and  claimed  the  land  and  timber 
for  more  than  fif teen  years  before  the  commenceniHut  of  this  suit, 
which  adverse  holding  was  open  and  notorious  and  known  to  plain- 
tiff and  his  vendor. 

It  is  also  claimed  in  the  answer  that  Ackermim  and  Daniel  David- 
son at  one  time,  about  189{),  did  convey  the  one-half  of  said  timber 
to  plaintiff's  vendor,  and  at  that  time  he  only  then  ha<i  a  reasonable 
lime  to  remove  same.  He  also  pleaded  lapse  of  time,  and  the  statute 
of  limitation  in  bar  of  plainiiff  *s  right  to  recover,  alleiring  also 
that  the  trees  were  unmnrked,  ami  that  plaintiff  had  tio  riifht  of  way 
over  his  land  to  the  timber;  also  |)leided  that  the  sale  was  cham- 
jiertous,  and,  therefore,  void,  and  that  the  other  defendant  had  en- 
tered and  cut  the  timber  under  license  from  defendant,  Allen 
Daviflson. 

The  reply  traversed  all  the  nnterial  defens'^  alle^red  in  the  an- 
swer. The  court,  upon  final  heMring,  adjudged  in  plaintiff 's  favor, 
and  ordered  a  divisiim  of  the  timber  as  prayed  for,  and  fmm  that 
judgment  Allen  Davi<lson  has  ajipealed.  The  adverse  holdiuir  re- 
lied on  by  appellant  is  not  sustained,  hence  tlie  plea  of  limitation 
and  of  champerty  is  not  available.  Daniel  Davidstm  was  the  oidy  wit- 
ness introiluced.  From  his  testimony  it  appears  that  he  once  owned 
the  land  in  contest  and  only  half  the  poplar  tind)er,  bou&(ht  twenty- 
one  or  twenty-two  years  ago.  The  other  half  of  the  timber  belonged  to 
Dan  Moore.  Witness  sold  to  Jerry  Davidson  all  the  land  and  timber 
except  one-half  of  the  poplar  limber.  It  seems  that  the  witness  ha<I 
received  his  det^d  to  thr  land  l»efore  the  clerk's  oflice  was  burned.  It 
is  alU'ged  in  the  reply  that  thedeed  from  Ackerman  to  Daniel  Moore, 
conveying  to  him  said  timbj^r,  was  made  before  1878,  and  was  de- 
stroyed by  tire,  and  the  record  of  th*»  same,  when  the  county  clerk's 
olHce  was  burned  in  1873,  which  averment  seems  never  to  have  been 
traversed. 

A  copy  of  the  deed  from  Daniel  David-on  to  Jeremiah  Davidson 
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in  1874  excepts  one-half  of  the  poplar  timber  on  the  Fields  branch, 
Daniel  Davidson  and  Ackennan  conveyed  to  Daniel  Moore  the  tim-' 
beriuconterst.  Thin  deed  is  dated  March  12^  1890.  In  1891  Daniel 
Moore  conveyed  the  said  timber  to  plaintiff,  it  is  claimed  that  Ack^ 
erman  united  in  the  deed  with  Davidson  to  make  Kood  the  deed 
burned  up,  which,  from  the  other  proof  in  the  case,  neems  to  be  rea- 
sonably proven.  There  is  nothintr  in  this  record  to  authorize  the  as- 
sumption tliat  appellee  or  his  vendor  was  requirefl  to  promptly 
remove  the  timber,  and  if  appellant  or  his  vendor  hail  desired  it  to 
be  dime  he  could  have  taken  proper  steps  to  have  compelleJ  plain-' 
tiff  to  <lo  so.  Nor  do  we  think  that  it  was  the  intention  of  the  grantor 
to  only  ('on\ey  the  tintber  then  on  the  land;  and,  besides  all  tliis,  the 
timber  was  reservecJ  in  the  deed  to  apftellant's  vendor,  and  it  no- 
where appears  that  appellant  bought  the  timber  from  his  vendor 
with  the  land. 

It  also  appears  that  soon  after  the  defendants  commenced  to  cut 
the  timber  plaintiff  Hsserted  his  right  to  it.  Prior  to  that  time  it 
seems  that  the  timber  was  allowed  to  stand  and  grow  upon  the 
land  without  obje<'tlon,  and  doubtless  it  was  doing  no  one  any  in- 
jury. 

The  other  contention  of  appellant  can  not  avail  and  need  not  be 
noticed. 

The  judgment  of  the  court  below  is  fully  sustained  by  the  evidence, 
and  is,  therefore,  affirmed. 


Simper  v.  Stkin-Vogelkr  Drug  Co. 

(Fi/ed  Oclober  22,  1896— xVo/  to  be  reported.) 

Sale  (if  affavheif  property  set  afiide  Where,  in  a  «uit  to  have  a  mortgage  de- 
clared to  be  a  preference  and  to  operate  as  an  aBHignment  under  the  statute, 
an  attachment  was  obtained  and  the  property  levied  on  was  sold  upon  the 
ground  that  it  ^\as  of  a  perishable  nature  and  purchased  by  plaintiff  at  an  in- 
adequate price,  that  sale  should,  upon  motion  of  the  mortpjagee,  have  been  set 
aside  and  the  property  resold,  as  the  mortgagee  was  a  nonresident  and  no 
warning  order  was  made  against  him  until  the  day  the  sale  took  place. 

Harvey  Meyers  for  appellant. 

Orlando  P.  Schmidt  and  W.  K.  Benton  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  May,  1892,  appellant  Simper  advanced  to  Chas.  W.  Wolf  $(580 
to  enable  him  to  establish  a  drug  store  in  Cincinnati, Ohio,  and  a 
mortgage  was  executed  and  recorded  there  to  secure  the  repayment 
of  that  sum. 

Subsequently  with  the  consent  of  Simper,  and  a><  there  is  evidence 
tending  to  show,  under  an  agreement  for  the  re-execution  of  the 
mortgage  in  Kentucky,  Wolf  removed  his  stock  of  drugs,  medicines^ 
and  fixtures  to  Ludlow,  this  State,  and  April '2r>,  1893,  did,  in  fact,^ 
execute  a  mortgage  thereon,  which  was  duly  recorded.  But  May  23, 
1893,  Bentley,  trustee  of  Samuel  Reed  Lodge  of  Masons,  No.  478, 
owner  of  the  storehouse  where  Wolf  had  carri'ed  (m  busineas,  pro- 
cured to  be  issued  and  levied  a  distress  warrant  oh  the  stock  of  drugs 
and  property  connected  therewith  to  secure  the  payment  of  the 
rent.  .... 
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May  27,  1898,  appellee,  <lie  Stein-Vogeler  Drug  Co.,  brought  an  ac- 
tion to  recover  the  amount  of  a  note  for  $279.71,  dated  May  20,  1893, 
and  to  have  Judiznient  that  the  inortgajreof  Wolf  to  Simper,  executed 
April  2o,  1893,  was  made  in  contemplation  of  insolvency,  and  with 
desiy:n  to  prefer  the  mortijage  credit(jr.  In  that  action  an  at- 
tachment was  obtained  and  levied  on  the  same  property, and  in  pur- 
suance of  an  affidavit  of  plaintifT  that  a  sale  would,  by  reason  of  the 
perishable  nature  and  co<t  of  keepintr  it,  be  beneficia!  to  the  parties, 
it  WHS,  June  20,  1893,  under  section  218  of  the  Civil  Code,  sold,  and 
purchased  by  plaintiff,  the  Slein-Vogeler  Drug  Co.,  at  the  price 
of$JJOO. 

Shortly  thereafter,  and  while  the  projierty  was  under  the  jurisdic- 
tion of  the  court,  appellant  Simper  gave  notice  to  appellee,  the  Stein 
Vogeler  Drug  Co.,  he  would  move  to  set  aside  the  sale  and  for  an 
order  of  resale.  But  before  that  motion  was  or  could  be  passed  on 
appellee  removed  the  entire  stock  of  druys  and  property  connecte(l 
therewith  to  Cincinnati,  Ohio,  and  subsequently  sold  same  for  $800. 
We  do  not  now  decide  whether  the  mortgage  executed  in  this  State 
April  23,  1898,  by  Wolfe  to  Simper  was,  in  the  meaning  of  section 
1910,  Kentucky  Statutes,  made  in  contemplation  of  insolvency  and 
with  design  to  prefer  one  or  more  creflit<»rs  to  the  exclusion  in 
whole  or  in  part  of  others.  But  we  are  of  opinion  that  the  sale  to  the 
Stein-Vogeler  Drug  Co.  oueht  to  have  lieen  set  aside. 

When  the  action  by  that  company  was  instituted  Simper  was  a 
nonresident  of  this  State,  and  a  warning  order  was  not,  in  fact,  made 
against  him  until  June  20,  1893,  the  day  the  sale  of  the  property  took 
place. 

There  is  also  evidence  tending  to  show  that  Simper  was,  after  the 
sale  took  place  by  the  Stein-Vogeler  Drug  Co.,  induced  to  believe  he 
would  be  permitted  to  assume  the  bid  in  its  place.  But  however 
that  may  be,  this  is  a  case  where  one  party  has  obtained  and  prof- 
ited, not  altogether  in  good  faith,  by  an  unciin^'ientious  bargain,  to 
the  Injury  of  aiwther,  who*  was,  by  casualty  or  misfortune,  not  in  a 
position  to  protect  himself  against  the  wrong  or  injustice.  If  the  sale 
had  been  set  aside  it  is  entirely  reasonable,  in  fact  demonstrable,  the 
property  would  have  brought  at  least  $800,  more  than  twice  as  much 
as  it  was  sohi  for  to  the  Stein-Vogeler  Drug  Co.,  and  after  deduct- 
inir  the  rent  due  to  Samuel  Reed  Lodise  of  Masons,  amounting  to 
$123.82,  and  costs  and  allowancfs,  the  balance  of  that  sum  would  have 
been  left  to  divide  between  appellant  and  appellee.  But  under  the 
judgment  appealed  from  appellant  gets  less  than  one-sixth  of  his 
debt,  while  in  addition  to  that  proportion  appellee  makes  a  clear 
l>roflt  of  $500,  which  is  nearly  twice  the  amount  of  his  original  de- 
mand. 

It  appears  there  was  included  in  the  mortgajje  to  Simper  various 
articles  of  household  iroods  exempt  from  execution  and  not  in- 
cluded in  the  public  sale  made  to  the  Stein-Vogeler  Drug  Co.  There 
may  have  been  incurred  by  the  latter  expense's  of  removing  the 
(Irugstore  property  to  Ohio  and  keeping  it  bef(n*e  selling  it.  What- 
ever may  be  the  amount  thereof  should  be  deducted  from  the  sum 
of  $800,  and  the  rwidue  should  be  apportioned  between  appellant 
and  appellee  according  to  the  amount  of  their  respective  demands, 
though  there  should,  before  distribution,  be  first  deducted  from  the 
demand  of  Simper  value  of  the  properly  included  in  the  mort- 
gage exempt  from  execution. 

Wherefore,  the  judgment  is  reversed  and  case  remanded  for  such 
further  ordei-s  as  may  be  needed  to  secure  the  rights  of  parties  as  de- 
termined in  this  opinion. 
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Stedman  &  Bowman  v.  Richardson. 
{Filed  October  24,  18i)G.) 

Rights  of  real  estate  broker  to  conwiissunts  When  proi-erty  is  withdrnwn  by 
the  owner  from  the  hand  of  a  real  estate  broker,  after  his  failure  to  jsell  within 
a  reasonable  time  or  within  the  time  fixed  by  the  contract,  the  fact  that  the 
owner  afterward  Hells  to  one  whom  the  broker  had  attempted  to  sell  does  not 
entitle  the  broker  to  his  commission,  provided  the  property  was  withdrawn  in 
good  faith  and  not  for  the  purpose  of  avoiding  the  payment  of  the  commis- 
sion. 

Breckinridge  &  Shelby  for  appellants. 

S.  E.  Hill  for  appellee. 

Appeal  from  Fayette  (/ircuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

As  real  estate  brokers  Sted man  <fe  I^ownian  claim  thej^  are  entitled  to 
recover  certain  commissions  which  they  claimed  they  earne<l  in  the 
sale  of  a  house  and  lot  in  Ijcxington,  Ky. 

The  law  and  the  facts  were  submitted  to  the  court,  and  the  court 
found  the  facts  to  be  that  **defendanl  was  to  pay  them  a  commission 
of  two  per  cent,  upon  the  selling  price  for  their  services  in  the  event 
that  plaintiffs  procured  a  purchaser  for  said  property;  that  plaintiffs 
did  tind  ().  H.  Chenault,  and  did  show  him  said  property  with  a 
view  to  securing  him  as  a  purchaser;  that  Chenault  did  not  buy  said 
property  while  it  was  in  plaintiffs'  hands,  but  that  said  property  was 
taken  out  of  plaintiffs'  hands  upon  their  failure  to  make  a  sale  of  it, 
and  one  day  after  it  had  been  so  withdrawn  the  defendant  negotiated 
a  sale  of  said  property,  and  did  sell  it  to  said  Chenault  at  the  price 
named  in  the  petition.  The  plaintiffs  found  Chenault,  and  but  for 
them  the  defendant  would  not  have  sold  to  him.  The  court  finds 
that  the  defendant  and  not  the  plaintiff  negotiateci  the  sale  to  Che- 
nault; the  plaintiffs  were  not  the  active  or  moving  cause  of  said 
sale;  they  had  found  the  man  who  became  the  purchaser  and  shown 
him  the  property,  but  when  it  was  sold  said  property  was  in  good 
faith  out  of  their  hands,  and  they  were  not  negotiating  a  sale  with 
him  at  the  time  it  was  withdrawn  from  them." 

In  the  absence  of  anything  appearing  to  the  contrary  we  assume 
the  finding  of  facts  by  the  court  to  he  correct. 

While  the  court  says  that  plaintiffs  found  Chenault,  and  but  for 
them  the  defendant  would  not  have  sold  to  him,  yet  this  language 
must  be  considered  in  connection  with  the  balance  of  the  finding  of 
facts  in  order  to  determine  what  the  court  means.  It  appears  that 
the  brokers  called  the  purchaser's  attention  to  and  showed  him  the 
property,  but  the  court  says  it  was  taken  out  of  their  hands  upon 
their  failure  to  make  the  sale.  It  also  says  that  it  was  withdrawn 
from  their  hands  in  good  faith, and  when  no  negotiations  for  the  sale 
were  pending. 

We  must  assume  that  under  the  terms  of  the  contract  the  time 
was  limited  in  which  the  sale  was  to  be  made  by  the  brokers,  or  that 
the  sale  was  to  be  made  in  a  reasonable  time  by  them;  that  while 
the  plaintiffs  had  attempted  to  sell  the  property  to  Chenault  they 
had  failed  to  do  so  within  the  period  fixed  by  the  contract  or  within 
a  reasonable  time,  hence  the  withdrawal  was  made  in  good  faith. 

"It  is  not  necessary  that  the  broker  should  personally  have 
conducted  the  negotiation  between  his  principal  and  the  purchaser 
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br  that  lie  should  have  been  present  when  the  barf^in  was  completed,, 
or  even  that  the  principal  should  at  the  time  have  known  that  the 
purchaser  was  one  found  by  the  broker.  It  is  indispensalile,  but  it 
is  also  suttleient,  that  his  ettbrts  were  the  procuring:  cause  of  the  sale;; 
that  through  his  agency  the  purchaser  was  brou^^ht  into  communi- 
cation with  the  seller,  althouk^h  the  |iarties  then  neg:otiated  in  per- 
son. His  efforts  mny  have  been  slight,  but  if  tliey  brought  about 
the  desired  result  no  more  could  be  asked;  and  their  operations  may 
have  been  circuitous,  but  if  the  purchase  was  the  natural  and  prox- 
imate result  of  his  endeavors,  it  is  suflicient.  The  law  prascribes  no- 
particular  method  of  proce<lure,  nor  has  it  any  other  standard  by 
which  to  measure  exertion  in  such  a  case  than  the  result  attained.'^ 
(Mechem  on  Ajfency,  section  960.) 

This  is  a  correct  statement  of  the  rule  so  fur  as  it  goes.    It  is  sus- 
tained by  reason  and  abundant  authority. 

The  question  involved  in  thisca.«e  is  not  covered  by  the  rule  stated, 
but  it  is  whether  when  the  seller  in  good  faith  withdraws  the  prop- 
erty from  the  hands  of  the  broker,  and  subsequently  sells  it  to  one- 
to  whom  the  broker  had  made  an  effort  to  sell^  can  the  broker  claim 
his  commission? 

The  brokers  failed  to  make  the  sale  before  a  rightful  withdrawal  of* 
the  property  from  their  hands.     It  was  not  withdrawn  for  the  pur- 
pose of  preventinjr  them   from   makin>?  their  commissions.    The 
mere  fact  that  the  brokers  showed  the  purchaser  the  property  and 
failed  to  consummate  a  sale  before  the  withdrawal  does  not  entitle- 
them  to  their  commission. 

It  is  said  i)y  Mechem  on  Agency,  section  %5:.  *'It  will  be  seen 
from  this  rule  that  when  the  time  is  limited  the  perforniance  must 
be  within  f/taf  time;  and  the  broker  will  not  be  entitled  to  commis- 
sions liecause  efforts  begun  within  that  time  bear  fruit  after  its  expi- 
ration." 

To  the  same  effect  are  the  cases  of  Beauchamp  v.  Iliggins,  20  Mo. 
App.,  514,  and  Fultz  v.  Wimer,  84Kans.,  o8(). 

It  may  be  said  that  perhaps  the  contract  was  that  the  sale  was  to- 
be  consummated  only  in  a  reasonable  time.  Under  such  a  contnict 
the  rule  is  that  the  broker  is  entitled  to  a  reasonable  lime  in  which 
to  find  a  purchaser,  after  which,  if  he  be  unsuccessful,  the  principal 
nniy  revoke  the  broker's  authority  to  sell,  and  not  incur  any  liability,, 
unless  it  was  done  to  avoid  the  payment  of  commissions,  while 
availing  himself  of  the  benefits  of  the  broker's  efforts  by  complet- 
ing the  negotiations  then  pending.  Although  the  seller  under  such 
circu instances  may  subsequently  sell  to  one  to  whom  the  brokers 
made  an  ineffectual  effort  to  sell,  the  rule  is  the  same.  (Mechem 
on  Agency,  section  968;  Libbald  v.  Bethlehem  Iron  Co.,  83  N.  Y,, 
378.) 

There  is  no  reason  why  real  estate  brokers  should  not  be  held  to- 
coraply  with  the  terms  of  their  contracts  unless  wrongfully  pre- 
vented by  their  principals  before  demanding  their  commissions.   In 
the  case  at  har  the  withtirawal  was  in  good  faith,  and  when  no  nego- 
tiations were  even  pending  for  the  sale  of  the  property.. 

The  judgment  is  affirmed. 


T^l^e  Kei^tacky  Ij^aW  Reporter. 
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Mccarty  v.  louisville  banking  cc,  &o. 

OWSLEY,  «&o.  V.  SAME. 
(Filed  October  7,  1896.) 

1.  Negotiable  Id atrDmeDta— Notice  of  inflrmlty^BurdeD  of 'proof— Neither- 
a  partial  oor  a  total  failure  of  ooDsideratloD,  nor  fraud  between  aoteoedeDt. 
parties  to  a  negotiable  note  put  upon  the  footing  of  a  bill  of  ezohange,  is  a 
defense  to  the  title  of  a  bona  fide  holder  thereof  who  acquired  It'before  ma- 
turity for  a  valuable  couslderation  and  without  notice  of  any  previous  in-^ 
flnuity.  And  the  possession  of  such  a  note  by  an  incorporated  bank  in 
Kentucky  imports  that  it  was  acquired  by  the  bank  in  good  faith  before  ita 
maturity  and  in  the  regular  course  of  business,  and,  therefore,  that  it  waa 
endorsed  to  and  disoonnced  by  the  bank.  And  in  an  action  on  the  note  by 
the  bank  this  presumption  can  not  be  overcome,  so  as  to  shift  the  burden  od 
the  plaintiff,  by  mere  allegation  of  anything  short  of  facts,  which,  if  true, 
would  render  the  note  absolutely  void  from  the  beginning.  And  in  all  casea 
except  where  such  facts  are  alleged  allegation  and  proof  must  be  made  by 
defendant  of  facts  that  would  remove  iMe  presumption,  such,  as  of  fraud  in 
its  inception  or  circumstances  raising  a  strong  suspicion  of  fraud,  before  th& 
plaintiff  can  be  required  to  show  by  testimony  when  and  how  he  acquired 
the  right  to  and  possession  of  the  note. 

9.  Same— Where  the  instrument  has  been  acquired  and  is  held  in  good 
faith,  the  right  to  it  is  not  affected  by  bad  faith  on  the  part  of  the  endorser,, 
or  even  by  gross  negligence  of  the  holder,  unless  it  amounted  to  bad  faith  on 
his  part. 

8.  Same— The  statement  in  negotiable  notes  that  they  were  executed  for 
the  purchase  money  of  certain  lots  on  which  a  lien  was  retained  was  not 
sufficient  to  put  the  bank  which  discounted  them  on  inquiry,  or  to  charge  it 
with  notice  of  a  condition  in  the  deed  that  the  notes  were  to  be  returned  if 
certain  improvements  were  not  erected  by  the  vendor. 

4.  fc^ame— The  notes  not  being  void,  one  who  acquired  them  from  the  payea 
in  good  faith  for  a  valuable  consideration  was  under  no  obligation  to  hold 
them  for  the  benefit  of  the  makers  in  order  that  their  right  of  defense  might 
be  preserved,  and,  therefore,  the  fact  that  he  negotiated  them  to  the  bank 
gave  the  makers  no  claim  of  action  against  him,  and  their  cross  petition 
against  him  was,  therefore,  properly  dismissed. 

vol.  18—37 
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C.  S.  Walker  for  appellants. 

Little  &  Little  and  J.  D.  Atchison  for  appellees. 

Appeal  from  Daviess  Cirouit  Court. 

Opinion  of  the  court  by  Judge  Landes. 

These  two  oases  involve  the  same  questions,  both  of  fact  and 
of  law,  and  by  agreement  were  heard  together  in  the  court  below 
and  also  in  this  court. 

The  trial  below  was    by  the  court,  without  the  intervention  of 

a  jury,  and,  by  request  of  the  defendants,  the  court  stated  in 
writing  the  conclusions  of  fact  found  separately  from  the  con- 
clusions of  law.  The  action  in  each  case  was  upon  a  promissory 
note  executed  to  one  R.  M.  Conway— in  one  case  by  the  appel- 
lants. W.  M.  McCarty  and  S.  S.  McCarty,  and  in  the  other  by 
the  appellants,  E.  E.  Owsley,  W.  L.  Sloan  and  Geo.  E.  Bridges 
—each  note  bearing  date  the  17th  day  of  August,  1892,  due  one 
year  after  date,  for  the  sum  of  $100,  made  negotiable  at  the  Citi- 
:fiens  Savings  Bank  of  Owensboro,  KenLucky,  and  being  for  the 
«econd  deferred  installment  of  the  purchase  money  for  a  lot, 
situate  in  what  was  designated  as  the  **Mechanicsvil]e  Addition 
to  the  City  of  Owensboro,"  and  which  was  sold  and  conveyed  by 
the  said  R.  M.  Conway  and  his  wife  to  the  appellants.  Each  of 
the  notes  was  endorsed  by  the  payee  to  Edwards  &  Cruse,  a 
business  firm,  consisting  of  Eliza  Edwards  and  James  Cruse, 
and  the  latter,  upon  their  Arm  indorsemert,  negotiated  and  suld 
both  of  the  notes  before  they  became  due,  with  others,  to  the 
appellee,  the  Louisville  Banking  Co.,  which  company  discounted 
them  and  paid  to  the  firm  of  Edwards  A  Cruse  the  proceeds 
thereof  in  money.  The  notes  were  afterwards  sent  by  the  Louis- 
ville Banking  Co.  to  the  Bank  of  Commerce,  one  of  its  corres- 
pondent banks  in  the  city  of  Owensboro,  for  collection  for  its 
account,  and  not  being  paid  when  due,  and  payable  upon  proper 
demand,  they  were  each  duly  protested  for  nonpayment.  The 
appellee,  the  Louisville  Banking  Co.,  the  indorsee  of  the  notes, 
and  the  Citizens  Savings  Bank  of  Owensboro,  Kentucky,  at 
which  they  were  made  negotiable  and  payable,  were  banks  in- 
•corporated  by  special  acts  of  the  General  Assembly  of  Kentucky, 
the  former  located  and  doing  business  in  the  city  of  Louisville, 
and  the  latter  in  the  city  of  Owensboro. 

The  appellees,  W.  M.  and  S.  S.  McCarty  and  Owsley,  Sloan 
and  Bridges,  denied  in  their  answers  that  the  notes  were  en- 
dorsed b\  Edwards  &  Cruse  to,  or  that  they  were  discounted  by, 
the  Louisville  Banking  Co.,  before  the  maturity  thereof,  for  a 
valuable  consideration,  or  for  any  consideration,  and  they  also 
denied  that  the  company  was  the  owner  or  holder  of  the  notes; 
they  alleged  that  the  notes,  with  other  notes,  were  executed  by 
them  to  Conway  for  the  purchase  money  they  had  each  prom- 
ised to  pay  him  for  the  separate  lots  of  ground  sold  and  con- 
veyed to  them  by  Conway,  situated  in  the  Mechanicsville  Addi- 
tion to  the  City  of  Owensboro,  which  were  parrs  of  a  parcel  of 
ground  that  was  purchased  by  (Conway  from  J.  Z.  Moore  and 
others,  trustees;  that  the  purchase  money  therefor  had  never 
been  fully  paid  by  Conway,  and  that  there  was  a  lien  on  the 
ground  for  the  balance  thereof,  **  which  the  entire  property  was 
not  sufflcient  to  pay." 

They  alleged  that  it  was  expressly  understood  and  agreed  be* 
tween  them  and  Conway,  and  so  expressed  in  the  separate  deeds 
by  which  he  conveyed  the  lots  to  them,  that  Conway  **waB  to 
erect,  equip  and  opeiate  a  cotton  mill  on   the  said   Mecfaanios- 
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Tllle  Addition  to  O'weDSboro,  and   if  snid  factory  was  not  built, 

the  said  notes   executed  by  defendants  were  to  be  returned  to 

them." 

The  deed   referred   to  is  exhibited   in  each   ease,  and  oontainff 

tb^e  foUo wing  clause,  viz. :  **It  is  expressly  understood  and  agreed, 

by  and  between  the  parties  hereto,  that  said  R.  M.  Conway, 
party  of  the  first  part,  binds  hiniHelf  to  erect,  equip  and  operate 
-a  cotton  mill,  with  $50,000  capital.  If  said  factory  is  not  built, 
the  notes  hereby  executed  and  money  hereby  paid  are  to  be  re- 
turned to  the  party  of  the  second  part." 

They  stated  that  the  consideration  of  the  notes  was  this  agree- 
ment on  the  part  of  Conway,  and,  alleging  that  the  cotton  mill 
bad  not  been  erected,  equipped  or  operated  on  the  said  premises 
by  Conwiiy,  or  by  anyone  else,  they  charged  that  the  notes  were 
"*•  without  any  consideration,  which  was  known  to  plaintiffs  at 
the  time  it  pretends  to  have  purchased  them." 

They  further  alleged  that  the  Louisville  Banking  Co.  was 
either  not  the  holder  or  the  owner  of  the  notes  sued  on,  or  that 
it  discounted  the  notes  with  notice  that  they  were  "without  con- 
sideration," and  that  the  alleged  lien  existed  on  the  land  of 
which  their  lots  were  parts,  and  that  one  of  said  facts,  but  they 
did  not  know  which  of  them,  was  true.  They  charged  that  the 
said  Edwards  &  Cruse  knew  of  the  existence  of  the  facts  pleaded 
«s  substantially  detailed  above,  and  that,  ** knowing  the  infirm- 
ity in  said  note  and  other  defects  «  *  *  mentioned,"  he  made 
an  arrangement  with  the  Louisville  Banking  Co.,  whereby  the 
-company  was  to  hold  the  notes  as  its  own,  when,  in  fact,  it  had 
nbt  discounted  them,  in  order  to  deprive  them  of  the  benefit  of 
their  defenses  thereto,  and  that  said  arrangement  was  made  **witb 
the  plaintiff  bank  with  the  fraudulent  purpose  and  intent  to 
obeat  these  defendants,"  and  that  '*thesaid  plaintiff  bank  •  *  » 
had  notice  of  said  fraudulent  intent  and  purpose  on  the  part  of 
Edwards  &  Cruse  at  the  time  it  made  the  arrangement  whereby 
It  got  possession  of  this  and  other  notes  of  the  same  nature, '^' 
Each  of  these  answers  was  made  a  cross  petition  against  Ed- 
wards <&  Cruse,  against  whom  judgment  was  prayed  for  any  sum 
that  might  be  adjudged  against  them  in  favor  of  the  Louisville 
Hanking  Co.  But  the  defendants  to  the  cross  petition  filed  a 
demurrer  thereto,  which  was  sustained  by  the  court.  To  each 
ai^sWer  the  Lo'uisville  Banking  Co.  replied,  specifically  denying 
«very  allegation,  charging  it  with  knowledge  or  notice  of  any 
fact 'stated  as  a  defense  against  the  notes  at  the  time  the  notes 
were  discounted  by  it,  and  also  the  allegations  of  notice  or 
knowledge  of  the  alleged  fraudulent  intent  or  purpose  of  Ed- 
Wards  &  Cruse  in  disposing  of  the  notes  to  it,  and  stated  that  it 
purchased  the  notes  sued  on  in  good  faith,  for  a  valuable  con- 
sideration, before  their  maturity,  and  having  no  notice  orknowl- 
•edji^    of  any  defense  thereto." 

The  court,  after  hearing  the  evidence,  rendered  judgment  in  fa- 
vor of  the  Louisville  Banking  Co.,  the  plaintiff  in  each  action, 
agal'nst  the  appellants,  and  having  overruled  their  motion  for  a 
new  trial  in  each  case  the  judgments  are  before  us  by  appeal. 

Th0  finding  of  the  court  on  the  facts  was,  in  substance,  that 
til's  notes  sued  on  were  negotiated  and  Indorsed  to  the  plaintiff, 
th^  Louisville  Banking  Co.,  before  they  njatured,  for  a  valuable 
consideration  in  each  case,  and  that  they  were  discounted  by 
the  company  in  good  faith,  without  notice  or  knowledge  of  any 
Infirmity  in  the  notes,  or  of  any  matters  set  up  by  the  makers  of 
tlie  notes  as  a  defense  against  the  notes  and  upon  the  facts  found 
tfi^  court  found'  the  law  to  ije  that  by  reason  of  the  negotiations 
atihe  nbtes   totbe  company  they  were   placed  upon   the  footing 
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of  foreign  bills  of  exchange,  and    that  they  were   not  sub]eot  to* 
any  of  the  defenses  sought  to  be  made  in  the  aotions. 

Many  errors  are  speoifled  in  the  grounds  for  new  trials  but 
most  of  them,  if  they  were  committed,  were  trivial,  and  did  not 
altect  the  substantial  merits  of  the  oases. 

The  specifications  that  are  chiefly  relied  on  by  counsel  for  the 
appellants  relate,  first,  to  the  action  of  the  court  in  determining 
that  the  burden  of  proof  rested  upon  the  defendants;  and,  sec- 
ond, to  the  finding  of  the  court  on  the  evidence  that  the  plain- 
tiff, the  Louisville  Banking  Co.,  ''discounted  the  notes  io  good 
faitli,  having  no  knowledge  or  notice  of  any  infirmity  therein  or 
of  the  matters  set  up  as  a  defense  to  the  notes ;^'  and,  third,  to 
the  order  sustaining  the  demurrer  of  Edwards  &  Cruse  to  the 
cross  petition  against  them. 

Upon  the  question  of  the  burden  of  proof  it  is  the  opinion  of 
the  court  that  the  court  below  ruled  correctly.  Under  the  statute 
a  promissory  note  which  is  made  negotiable^  and  payable  at  a 
bank  incorporated  under  any  law  of  this  SState,  or  organized  in 
this  State  under  and  law  of  the  United  States,  and  which  haa. 
been  endorsed  to  any  discounted  by  tlie  bank  at  which  it  ismade^ 
payable  or  by  any  other  bank  in  the  Commonwealth,  is  placed 
on  the  same  footing  as  a  foreign  bill  of  exchange.  (Kentucky 
Statutes,  section  483.) 

In  Hargis  v.  Louisville  Trust  Co.,  17  Ky.  LawBep.,  219,  it  waa 
held  by  this  court  that,  even  before  the  adoption  of  this  statute, 
neither  a  partial  nor  a  total  failure  of  consideration,  nor  fraud 
between  antecedent  parties  to  a  negotiable  note  put  upon  the» 
footing  of  a  bill  of  exchange,  was  a  defense  to  the  title  of  a  bona 
fide  holder  thereof,  who  had  acquired  it  before  maturity  for  a^ 
valuable  consideration  and  without  notice  of  any  previous  in- 
firmity, and  it  was  held  in  the  same  case  that  the  possession  of 
such  a  note  by  a  bank  imports  that  it  was  acquiied  by  the  bank 
in  good  faith  before  its  maturity  and  in  the  regular  course  of 
business,  and,  therefore,  it  was  endorsed  to  and  discounted  by 
the  bank. 

The  rule  is  stated,  in  a  Valuable  note  to  the  case  of  Bedell  v. 
Herring  (Cal.),  II  Am.  St.  Rep.,  828,  with  many  authorities  there 
referred  to,  to  be  that  ''the  mere  possession  of  a  negotiable  instru-^ 
ment  by  the  endorsee  •  *  •  imports  prima  facie  that  ho  la 
the  lawful  owner,  and  that  he  acquired  it  before  maturity,  bona, 
fide,  in  the  usual  course  of  business,  and  without  notice  of  any 
circumstances  impeaching  its  validity.*' 

This  presumption  that  attaches   to  the  mere   possession  by  ao. 
incorporated    bank    in    Kentucky  of   a   promissory  note    that  is 
made  negotiable  and  payable  at  such  a  bank  we  apprehend  can 
not  be  overcome  by  mere  allegation  in  defeime  of  an  action  on  the- 
note  by  the  bank  of  anything  short  of  facts  which,  if  true,  would 
render  the  note  absolutely  void  from  the  beginning,  so  as  to  shift 
the  burden  of  proof  upon  the  plaintifi.    And  in  all  oases,  except 
where  tlie  allegations  in  deiense  or  of  facts  which  would  render 
the  instrument  sued  on  void  from  the   beginning,  allegation  and 
proof  must  be  made   by  the  defendant,  who   is  bound  on  the  ne- 
gotiable  instrument,  of  facts    that  would   remove  the   presump- 
tion, such  as  of  fraud  in  its  inception  or  circumstances  raising  a. 
strong   suspicion  of  fraud,  before   the  plaintiff  can  be  required 
to  show  by  testimony  when,  by   what   means,  and    the   circum- 
stances under  which    he  acquired  the  right   to  and  possession  or 
the  note,  in  order  to  show  his  right   to  recover  thereon.     (BedelL 
V.    Herring,    and    note   supra;    Shenandoah    National    Bank    v. 
Marsh,  Iowa,  48  Am.  St.  Sep.,  881.) 

And  where    the  instrument  has   been  acquired   and  is  held  lik 
good  faith,  the   right  to  it   is  not   aflected   by  bad  faith  on   the- 
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part  of   the    endorser,  or   even  by  the    gross    negligence   of   the 

bolder,  unless    it  amounted    to  bad    faith  on    his   part.     (Am.  A 

Eng.  Eno.  of    Law,    Ist   edition,    volume  2,  pages   890-393;  Com- 

«took  V.  Hanna,  76  111.,  550.) 

In  thei^e  oases  the  faqts  alleged  in  the  answers,  while  they  may 

have  constituted  a  gnod  defense  against  the  notes  in  the  hands 
■of  the  payee,  or  of  Edwards  &  Cruse,  his  assignee,  were  wholly 
Insufficient  to  place  the  burden  of  proof  on  the  plaintiff,  and  upon 
the  merits  of  the  eases,  conceding  that  the  facts  relating  to  the 
transactions  between  Conway  and  the  makers  of  the  notes  were 
as  allegdVl,  and  that  Conway  deceived  and  overreached  them  and 
by  false  promises  induced  them  to  purchase  the  lots,  the  proof 
wholly  failed  to  show  that  the  Louisville  Banking  Co.  had  any 
notice  or  knowledge  of  these  things,  either  actual  or  construct- 
ive. 

The  statement  in  the  notes  that  they  were  executed  for  pur- 
chase money  of  the  lots,  on  which  a  lien  was  retained  to  secure 
them,  was  not  sufficient,  as  contended  by  counsel  for  the  appel- 
]ant<«,  to  put  the  company  on  Inquiry  as  to  any  fact  the  existence 
-of  which  could  have  been  ascertained  by  investigation,  and  that 
might  have  been  favorable  to  the  defense.  Besides,  the  testi- 
inony  in  behalf  of  plaintiff  company  established  beyond  question 
the  title  of  the  company  to  the  notes,  and  that  they  were  ao- 
'qaired  by  discounting  them  in  good  faith  for  a  valuable  consid- 
■eration  before  maturity,  and  in  the  regular  course  of  business, 
and  all  confirmed  the  presumption  raised  by  the  possession  of 
tbe  notes  by  tbe  company;  so  that  upon  the  whole  case  the  find- 
ing of  the  court  below  of  the  facts  was  fully  sustained  by  the  evi- 
-cleuce,  which  being  true,  the  law  was  for  the  plaintiff  company 
as  found  by  the  court. 

It  would  seem  to  follow,  from  what  has  been  said,  that  the 
-court  below  properly  sustained  the  demurrer  to  the  cross  peti- 
tion, and  we  so  hold. 

Tbe  defense  attempted  here,  as  we  understand  it,  is  not  based 
\ipon  the  absolute  invalidity  of  the  notes,  and  there  is  no  state- 
TDent  in  tbe  answers  to  show  that  Edwards  &  Cruse  were  con- 
nected in  any  way  with  the  transactions  between  Conway  and 
"tbetippeilants  which  resulted  in  the  execution  of  the  notes.  The 
notes  Dot  being  void,  if  Edwards  <&  Cruse  acquired  them  from 
the  payee  for  a  valuable  consideration,  and  if  they  were  the  bona 
fide  owners  of  them  when  they  negotiated  and  endorsed  them  to 
the  Louisville  Banking  Co.,  they  were  under  no  obligation  to 
bold  them  for  the  benefit  of  the  appellants,  and  in  order  that 
their  right  of  defense  might  be  preserved;  but  whatever  may  be 
iihe  rights  of  the  appellants  in  the  premises,  it  is  the  opinion  of 
tbe  court  that  the  cross  petition  failed  to  allege  such  a  state  of 
tacts  as  constituted  a  cause  of  action  against  Edwards  &  Cruse. 

Finding  no  substantial  error  each  Judgment  is  affirmed. 


ASHER  V.  NICHOLSON. 
(Filed  October  14,  1886— Not  to  be  reported.) 

1.  Attaohment— Failure  of  garnishee  to  make  satisfaotory  disolosurea— The 
appellant  who  was  sum  mooed  as  a  f2:ariiiBhee  Id  a  suit  in  a  city  court  having 
tailed  to  make  a  satisfactory  disclosure,  tbe  plaiotifi  had  the  right  to  sue 
bim  in  the  olroult  court,  alleging  that  fact  and  settlne  up  his  Indebtedness 
1K)  the  defendant  in  the  original  action.  And  the  failure  to  allege  that  the 
-attachment  was  sustained  did  not  render  the  petition  bad  on  demurrer. 

S.  Same— Parties— If  the  defendant  to  the  original  action  was  a  necessary 
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party  to  the  rait  agalDat  the  crarDiflbee,  the  failure  to  matce  bim  a  party  doe» 
not  afford  ground  for  reversal,  there  beiog  no  speoi^l  deiuurrer  for  defect  of 
parties. 

Edward  W.  Hines  for  appellant. 

A.  B.  Smith,  O.  V.  Biley  and  Wm.  H.  Holt  for  appellee. 

Appeal  from  Bell  Clrouit  Court. 

Opinion  of  the  oourt  by  Judge  Quffy. 

The  appellee,  Nicholson,  sometime  before  the  institution  of 
this  suit  had  brought  suit  in  the  Plneville  City  Court  against 
Joseph  C.  Gross,  and  bad  the  appellant,  Asher,  summoned  as  a 
garnishee,  who  had  answered  that  he  did  not  owe  Gross  any  tning. 

Appellee  took  judgment  against  Gross,  and  afterwards  brought 

this  action  against   appellant  Asher,  in   the   Bell  Circuit  Courts 

upon  the  ground  that  he,  Asher,  had  not  made  a  satisfactory 
disclosure,  and  that  he  was  really  indebted  to  Gross  at  the  tJme« 
and  still  remained  so  indebted.  A  trial  resulted  in  a  Judgment  iQ« 
favor  of  appellee,  and  to  reverse  the  same  this  appeal  is  prose- 
cuted. 

Section  227  of  the  Code  provides  that  if  the  garnishee  fajl^  to 
make  a  satisfactory  disclosure  plaintiff  may,  by  petition  .or 
amended  petition,  bring  an  action  against  him,  and  the  proceed- 
Inge  thereon  shall  be  the  same  as  in  other  actions.  It  is.  there- 
fore,  manifest  that  the  appellant  had  a  right  to  bring  this  suit 
in  the  circuit  court. 

It  seems  to  us  that  the  general  demurrer  was  properly  over- 
ruled, inasmuch  as  the  petition  showed  that  appellant  was  sum- 
moned as  a  garnishee  in  the  other  suit,  and  that  appellee  had 
obtained  judgment  against  Gross. 

It  is  true  that  the  petition  does  not  allege  that  the  attaobmant 
was  sustained,  but  we  do  not  think  that  the  omission  is  fatal  to 
the  petition.  The  principal  question  of  interest  to  Asher  was  as 
to  whether  or  not  he  had  been  garnished,  and  whether  be  was 
really  indebted  to  Gross. 

If  it  be  suggested  that  Gross  was  a  necessary  party  to  this  last 
suit,  the  reply  is  that  no  special  demurrer  for  defect  of  pArtle» 
was  filed,  and  it  also  appears  in  this  record  that  Gross  testified 
in  appellee's  behalf,  and  it  is  pretty  evident  that  he  desired  the^ 
success  of  appellee  in  the  suit.  It  is,  therefore,  not  at  all  proba- 
ble that  any  harm  can  come  to  appellant  from  the  failure  to 
make  Gross  a  party,  if  indeed  he  was  a  necessar3'  party. 

We  deem  it  unnecessary  to  quote  or  repeat  the  testimony  in-^ 
troduced,  as  it  seems  to  fully  auttiorixe  the  judgment  appcialiBd 
from,  and  that  judgment  is  affirmed  with  damages. 


FRENCH  V.  COMMONWEALTH. 

(Filed  October  22,  1896.) 

1.  Praotloe  in  orlmlnal  OAses—SeparatloD  of  Jurors  after  FiibmifSRioD  of  feK 
ooy  case— While  aiokness  is  nor  the  only  cause  whiob  will  tiuthorize  the 
oourt,  by  order  of  record  made  in  the  presence  of  the  accused  and  his  coun- 
sel, to  permit  a  juror  to  separate  from  the  other  jniors  after  a  felony  oam 
has  been  finally  submitted  to  the  jury,  yet  the  accident  or  other  cause  whiob 
will  authorize  suob  a  separation  must  he  of  as  imperative  a  character  aa 
sickness.  The  mere  comfort  or  convenience  of  the  juror  does  not  furnish 
Buoh  a  cause. 
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p!!Upoii  tb«  trial  of  appellant  for  murder  the  faot  that  one  of  th«  jurorii  was 
allowed,  under  the  veroal  assent  of  the  trial  judfze,  to  go  to  bin  place  of  busi- 
ness for  the  purpose  of  cloRlng  bis  house,  although  in  company  with  a  deputy 
sheriff,  entitled  the  appellant  to  have  the  jury  discharged  upon  a  motion 
therefor. 

2.  Same— Even  if  the  cause  for  a  separation  was  sufficient  there  would  still 
have  to  be  a  reversal  because  the  State  has  not  olearlv  ahown  that  no  oppor- 
tunity was  afforded  for  the  exercise  of  improper  influenoes  on  the  juror, 
which  must  be  done  in  every  case  of  separation. 

WilBOD  &  Goldsmith  for  appellant. 

W.  8.  Taylor  for  appellee. 

Appeal  from  Jefferson  Girouit  Gourt,  Griminal  division. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

While  the  accused  was  on  trial  for  murder,  and  after  the 
final  submission  of  the  case  to  the  jury,  one  of  the  jurors  was 
allowed,  under  the  verbal  assent  of  the  trial  judge  and  in  com- 
pany with  a  deputy  sheriff,  to  go  to  his  place  of  business,  some 
blocks  away,  in  the  city  of  Louisville,  for  the  purpose  of  closing 
bis  house.  The  other  eleven  were  taken  to  their  hotel,  to  which 
place,  in  some  twenty  miimtee,  the  deputy  and  the  jurors  returned, 
having  gone  in  the  meantime  to  the  juror's  house  and  also  to 
the  ''Pendennis  Glub.'' 

Upon  ascertaining  these  facts  on  the  following  morning,  and 
before  the  verdict  was  returned,  a  motion  was  made  to  discharge 
the  jury.     It  was  overruled,  and  a  verdict  of  guilty  returned. 

Whether  this  separation  is  such  an  error  as  demands  a  reversal 
of  the  judgment  is  the  sole  question  presented  on  this  appeal. 

Section  244  of  the  Griminal  Gode  provides  that  '^on  the  trial  of 
offenses  which  are  or  maybe  punished  capitally,  the  jurors,  after 
they  aro  accepted,  shall  not  be  permitted  to  separate,  but  shall 
be  kept  together,  in  charge  of  the  proper  ofBcers.  On  the  trial 
of  other  felonies  the  jurors,  before  the  case  is  submitted  to  them, 
may  be-  permitted  to  separate,  in  the  discretion  of  the  court; 
but  after  the  case  is  submitted  they  shall  be  kept  together  in 
charge  of  an  officer.  On  the  trial  of  misdemeanors  the  jurors 
may  be  permitted  to  separate  at  any  time  until  finally  discharged^ 
or  the  court  may  order  them  to  be  kept  together.*' 

It  is  seen  that  on  the  trial  of  capital  offenses  the  provision  i« 
explicit  that  the  jurors,  after  acceptance,  shall  not  be  permitted 
to  separate,  but  shall  be  kept  together,  and  the  only  provision 
which  even  looks  toward  an  exception  or  modification  is  found 
in  section  251,  Criminal  Gode,  which  is  as  follows:  **If,  after  re- 
tirement, one  of  the  jurors  become  so  sick  as  to  prevent  the  con- 
tinuance of  his  duty,  or  other  accident  or  cause  occur,  prevent- 
ing them  being  kept  together,  or  if.  after  being  kept  together 
such  a  length  of  time  as  the  court  deems  proper,  they  do  not 
Agree  in  a  verdict,  and  it  satisfactorily  appear  that  there  is  no 
probability  they  can  agree,  the  court  may  discharge  the  jury; 
or  if  the  sickness  of  a  juror  be  temporary,  the  court  may  permit 
him  to  separate  from  the  other  jurors,  and  may  place  him  in 
oharge  of  an  officer,  or  not,  in  its  discretion." 

We  are  not  disposed  to  so  construe  this  section  as  to  prevent 
the  court,  by  order  of  record  made  in  the  presence  of  the  accused 
and  his  counsel,  from  permitting  a  separation  when  required  by 
the  sickness  only  of  a  juror. 

A  fair  construction  would  l)e  to  allow  it  when  such  separation 
is  required    by  accident  or   other  cause,  of   such   an   imperatiye 
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<3haraoter   as  would  be    the  slokness  of  the  Juror.     Certainly  the 

mere  oonveuieflce  or   comfort  of  a  Juror  ought   not  to  be  held  to 

furnish  such  a  cause. 

This  safeguard  of   the  ancient  law,  alike  vitally    important  to 

the  State  and    to  the  accused,  must   not  be  impaired  or  frittered 

away.    Manifestly  the  occasion    here  furnishes   no  cause  for  the 

separation  within   a  fair  construction  of   the  law;  and,  if  it  did,'  « 

It  must  yet,  in  all  cases  of   separation,  be  shown  clearly  by  the 

State  that  no  opportunity  has  been  afforded  for  the  exercise  of 
improper  influences  on  the  juror.  The  explanations  offered  here 
for  traveling  about  the  street  are  indefinite,  if  not  evasive. 

It  is  proper  to  say  that  no  actual  wrong  or  evil  motive  is  im- 
puted to  the  Juror  or  deputy  in  this  case. 

For  the  reasons  indicated  the  Judgment  is  reversed  and  a  new 
trial  ordered  to  be  awarded. 


HELMERKING  v.  COMMONWEALTH. 

(Filed  October  22.  1896.) 

iDdlotraeDt— AlleitatloD  and  proof— VarlaDoe— To  aQtborlse  a  oonviotloD 
under  an  Indiotment  the  evidpnoe  must  subBtantlally  sustain  the  allegations 
of  the  iDdiocment  as  to  the  acts  oonstitDtlDs  the  offense.  Therefore,  under 
an  iDdiotment  for  murder,  obarffiog  that  the  defendant  did  the  killing  by 
^'striking,  beating  and  braising*'  the  deceased  "with  bis  hands  and  fists," 
testimony  showing  that  the  death  of  deceased  resulted  from  striking  bis 
head  against  some  hard  substance  in  falling  did  not  authorize  a  conviction 
of  the  offense  charged  or  of  any  of  its  degrees,  and  a  peremptory  instructlGn 
to  find  for  defendant  should  have  been  given.  While  it  may  be  that  the  de- 
fendant was  guilty  of  involuntary  manslaughter,  as  found  by  the  jary,  he 
can  not  be  convicted  except  under  an  indictment  truthfully  alleging  the  acts 
constituting  the  offense. 

Phelps  &  Thnm  for  appellant. 

W.  8.  Taylor  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  division. 

Opinion  of  the  court  by  Judge  Quffy. 

The  appellant,  Henry  Helmerking,  was  indicted,  tried  and  con- 
victed in  the  Jefferson  Circuit  Court  upon  an  indictment  charg- 
ing him  with  the  murder  of  Joseph  Oraf,  and  his  punishment 
fixed  at  a  fine  of  $200  and  ninety  days'  imprisonment  in  the 
oounty  jail.  His  motion  for  a  new  trial  having  been  overruled, 
he  has  appealed  from  the  Judgment. 

Several  grounds  for  a  new  trial  were  relied  on,  but  the  one 
most  earnestly  urged  here  is  the  variance  of  the  proof  from  the 
allegation  in  the  indictment.  We  quote  from  the  indictment  as 
follows: 

"Did  unlawfully,  willfully,  maliciously,  feloniously  and  of 
his  malice  aforethouKht,  kill,  slay  and  murder  Joseph  Oraf,  by 
striking,  beating,  bruising  and  mortally  wounding  him,  the  said 
Joseph  Graf,  with  his  hands  and  fists,  in  and  upon  the  head, 
body  and  person  of  him,  the  said  Joseph  Graf,  from  which  said 
striking,  beating,  bruising  and  mortally  wounding  as  aforesaid 
the  said  Joseph  Graf  did  then  and  there  die.'' 

The  evidence  seems  to  clearly  establish  the  fact  that  prior  to 
the   time   of   the    difficulty    the   defendant   and    deceased    were 


HELMEBEING  V.  COMMOKWEALTH.  577 

« 

friends,  and  but  a  few  minutes  before  the  difficulty  drank  to- 
gether; and  there  is  proof  conducing  to  show  that  appellant  had 
left  the  saloon  and  gone  out  in  the  street,  or  upon  the  sidewalk, 
with  intent  to  go  home,  and  that  deceased  followed  nut  and, 
going  towards  appellant,  asked  him  if  he  (appellant)  said  be 
<owed  hicD,  and  appellant  said  yes;  and  deceased  then  called  ap- 
pellant a  d— d  liar,  and  that  appellant  struck  him   and  knocked 

him  partly  down,  and  after  be  got  up  and  possibly  started  to- 
wards appellant,  and  perhaps  used  insulting  or  threatening  words, 
■appellant  again  struck  him  and  knocked  him  down,  deceased 
falling  on  his  back  towards  the  house,  on  a  cellar  door  or  some- 
thing. Soon  thereafter  appellant  went  home.  Deceased  was 
■assisted  to  bis  home,  and  died  before  next  morning. 

The  proof  seems  to  clearly  show  that  deceased  had  struck  some 
bard  substance  and  fractured  his  skull,  and  thereby  caused  his 
'death.  The  jury  evidently  thought  that  appellant  was  not  act- 
ing in  hisown  necessary  defense;  but  did  not  think  he  was  either 
guilty  of  murder  or  voluntary  manslaughter. 

The  contention  of  appellant  is  that  there  is  no  proof  that  the 
blows  inflicted  produced  the  death  of  deceased;  that  death  was 
the  result  of  the  head  striking  some  hard  substance,  and  it 
«eems  clear  that  contention  is  sustained  by  the  evidence.  It  is 
further  contended  by  appellant  that  the  proof  as  to  the  manner 
of  the  killing  was  so  variant  from  the  allegations  made  in  the 
indictment  tnat  the  peremptory  instruction  asked  by  appellant 
should  have  been  given,  and  that  the  motion  to  dismiss  the  in- 
•diotment  should  have  been  sustained. 

Section  122  of  the  Criminal  Code  requires  a  statement  of  the 
acts  constituting  the  ofPense,  and  the  rule  is  well  settled  that 
tbe  evidence  must  substantially  sustain  the  allegations  of  ttie 
indictment  as  to  tbe  acts  constituting  the  offense,  and  the  au- 
thorities go  80  far  as  to  hold  that  if  the  description  given  might 
be  omitted,  yet  tbe  main  facts  alleged  must   be   proven  as  laid. 

In  the  case  of  Clark  v.  Commonwealth,  indicted  for  having 
<*ocinterfeit  bills  payable  at  oertaln-named  banks,  with  intent  to 
pass  the  same,  tne  proof  showed  that  he  had  counterfeit  bills 
with  intent  to  pass  tbe  same,  which  was  an  offense;  but  tbe 
proof  failed  to  show  that  any  of  them  were  payable  by  any  of 
tbe  banks  named,  or  purported  to  be  issued  by  such  bank.  At 
tbe  conclusion  of  the  evidence  tbe  defendant  asked  the  court  to 
instruct  tbe  jury  that' unless  the  Jury  should  believe  from  the 
evidence,  to  the  exclusion  of  a  reasonable  doubt,  that  tbe  de- 
fendant bad,  before  trbe  finding  of  tbe  indictment,  in  his  posses- 
sion a  counterfeit  bank  bill  of  tbe  denomination  and  description 
mentioned,  with  tbe  Intention  of  passing  the  same,  they  should 
acquit  him;  which  instruction  was   refused   by  the   trial   court. 

Upon  appeal  to  this  court  it  was  held  that  the  instruction 
should    have    been    given,    although    the    evidence   showed    the 

Sossession  of  counterfeit  bills  with  intent  to  pass  tbe  same.  (16 
ten  Monroe,  207.) 

Iiw  tlie  case  of  (^uedel  v.  The  People,  43  Ills.,  226,  the  court  dis- 
cusses at  length  the  same  question,  and  holds  (hat  an  indictment 
for  murder  committed  by  shooting  from  a  gun  can  not  be  sus- 
tained by  evidence  of  the  killing  by  striking  on  the  head  with  a 
gun,  and  that  an  acquittal  under  such  an  indictment  does  not 
bar  another  trial,  charging  that  the  murder  was  committed  by 
striking  deceased  on  the  head  with  a  gun.  The  court  also  quotes 
with  approval  from  Greenleaf  on  Evidence,  volume  8,  section 
140.    We  quote  as  follows  from  the  section  supra: 

"But  if  the  evidence  be  of   death  in  a  manner   essentially  dif- 
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ferent   from  that  which    is  alleged,  as  if   the  allee;atioa  af  stab* 

bing  or  shooting,  and   the  evidence  be  of  death  by  poisoninK*  or 

the  allegation  be  of  death  by  blows  inflicted  by  the  prisoner,  and 

the  proof  be  that   the  deceased  was  knocked  down   by   him  and 

killed  by  falling  on   a  stone,  the   indictment  is  not   supported/^ 

It  is  suggested  by  the  Commonwealth  that  the  qnestion   as  to 

the  killing  in  this  case,  as  alleged  in  the  indictment,  was  sub- 
mitted to  the  jury  and  a  verdict  of  guilty  rendered. 

If  there  was  any  proof  at  all  to  authorize  or  sustain  that  ver- 
dict this  court  could  not  set  it  aside  unless  other  errors  of  law 
had  occurred,  but  we  are  satisfied  that  the  Jury  was  of  opinion 
that  as  the  blows  caused  deceased  to  fall  and  thereby  meet  his 
death,  this  proof  sustained  the  allegations  to  the  indictment; 
but  such  is  not  the  lep^al  effect  of  such  evidence.  There  was.  In 
fact,  no  proof  that  the  blows  killed  the  deceased;  but,  on  the 
contrary,  it  is  pretty  clear  that  if  his  head  had  not  Rtruck  some 
hard  or  sharp  object  he  would  have  sustained  but  a  slight  injury. 

While  it  may  be  true  that  appellant  could  have  been  legally 
convicted  and  punished  for  the  killing,  if  he  did  it,  yet  the  acta 
constituting  the  killing  would  have  to  be  alleged  in  the  indict- 
ment. 

It  results  from  the  foregoing  that  the  court  below  erred  in  re- 
fusing the  peremptory  instruction  askpd  by  appellant. 

The  judgment  appealed  from  is,  therefore,  reversed  and  the 
cause  remanded,  with  directions  to  set  asldo  the  verdict  and 
judgment  and  award  a  new  trial,  and  for  proceedings  consistent 
with  this  opinion. 


MASONIC  SAVINGS  BANK'S  ASS'EE  v.  ESCHMAN. 
(Piled  October  24,  1896— Not  to  be  reported.) 

AqsifKDinents  for  crpditors— Beoonyeyano<*  to  aeaiitnor— Bood  of  iDdemnity 
—Where  nn  assignee  for  thP  benefit  of  credi^ora  recoovejed  the  aMifioe<}  es- 
tate to  the  aRHiflCDor  upoii  the  execution  to  him  of  a  bond  reoitiog  tbat  the 
asMfirDor  bad  cfFecUfd  a  compromlRe  wltb  its  "rpnQ|ZDi7.ed  oredltorB.  but  tJbat 
there  were  fitlll  aRHerted  clainiR  nirainst  the  HfiRlgnor  and  its  assignee  which 
were  r«»«!Bt«»d."  and  that  in  eon»lderatlnn  of  these  faotR  and  of  the  reoonvey- 
anoe  of  the  property  the  obligors  undertook  *'to  hold  hirn  harm  less  and  In- 
demnify him  against  any  and  all  claims  against  him  as  assignee,"  a  creditor 
of  the  assignor  .who  seelcs  to  besubnigated  to  the  rights  of  the  assignee  under 
this  bond  must,  even  .conceding  that  the  rights  of  subrogation  would  exist 
in  any  case,  show  that  his  claim  belongs  to  tlie  class  against  which  the  ob> 
ligors  In  tbe  bond  agreed  to  ludemr.lfy  the  assignee,  and  the  allegation  in 
this  case  that  the  plnlntlfT's  claim  were  "regarded  as  secured  debts  and  were 
as  such  expressly  excepted  from  tbe  composition,"  is  not  sufficient  for  tbat 

gurpose.    Moreover,  if  the  claims  were  secured,  an  allegation  ought  to  liave 
een  made  that  the  plaintifT,  before  bringing  the  action,  had  attempted,  by 
due  diligence  and  without  avail,  to  collect  tie  claims. 

Helm  4&  Bruce  for  appellant. 

Dodd  &  Dodd  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Lewis. 

The  Germanij^  Safety  Vault  and  Trust  C«».,  assignee  of  tbe 
Masonic  Savi»ig<  Bfink.  hroiiu:ht  tliis  action  to  recover  of  J.  h. 
Eschman  and  other   (hfendunts   judgment   upon    the   folllowing 
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Bti^temeut  of  faots:  That  during  tbe  year  1887,  the  KentuclEy 
Furniture  Manufaoturing  Co.,  a  corporation,  beoamo  Indebted  to 
the  Masonio  Savings  Banlc  for  various  sums  of  money,  evidenced 
by  seven  distinct  notes,  which,  together  with  partial  paymenta 
eDdorsed  on  each,  are  set  out  and  described  in  the  petition:  that, 
priar  to  December  5,  1887,  the  Kentucky  Furniture  Manu- 
facturing Go.  executed  and  delivered  to  defendant,  Otis  Hidden, 
a  genersJ  deed  of  assignment  for  the  benefit  of  its  creditors; 
but  that,  subsequently,  certain  parties  interested  in  that  com- 
pany, among  others  defendants  to  this  action,  induced  said  Hid- 
den to  convey  and  transfer  back  to  It  all  its  assets,  which  were  of 
large  value,  though  the  amount  is  unknown  to  plaintiff;  and,  in 
order  to  induce  him  to  make  that  transfer  back,  which  he  would 
not  otherwise  agree  to  do,  the  following  bond  was  executed: 
**Whereas,  the  Kentucky  Furniture  Manufacturing  Co.,  lately 
assigned,  has  effected  a  compromise  with  its  recognized  creditora 
satisfactory  to  said  company  and  to  its  said  creditors,  but  there 
are  still  asserted  claims  against  said  company  and  Otis  Hidden, 
its  assignee,  which  are  resisted ;  and  whereas,  at  a  regular 
meeting  of  the  board  of  directors  of  said  company,  as  reorgan- 
ized, it  was  resolved  and  requested  that  the  said  Otis  Hidden, 
assignee,  should,  by  deed  duly  executed  and  placed  on  record, 
reconvey  and  transfer  to  said  company,  as  reorganized  and  now 
constituted,  all  said  property  and. assets;  now,  in  consideration 
of  the  premises  and  of  said  reconveyance,  we,  the  Kentucky 
Furniture  Manufacturing  Co.  and  Jacob  Kreiger,  H.  S.  Cooling, 
Frank  Ingram,  B.  B.  Qlover,  Nathan  Bensinger  and  J.  L.  Escfa- 
man,  as  a  board  of  directors  and  individually,  covenant  with 
and  obligate  and  bind  ourselves  unto  the  said  Otis  Hidden  to 
bold  him  harmless  ivnd  indemnify  him  against  any  and  all 
claims  and  demands  against  him  as  said  assignee,  whether  the 
same  existed  before  or  since  said  assignment,  and  to  pay  him  on 
demand  all  money  he  may  be  compelled  to  pay  on  account 
thereof,  and  to  pay  to  him  all  costs,  commissions  and  expensea 
of  said  assignment,  and  in  all  respects  to  fully  indemnify  him 
against  every  claim  and  demand  made  against  him  as  assignee- 
of  said  company." 

It  is  further  stated  in  the  petition  that  said  Hidden  has  sold 
^11  his  property  in  and  removed  from  this  State,  and  plainfeifT 
asks  that  it  be  subrogated  to  his  rights,  allowed  to  maintain 
this  action  on  said  bond  and  havH  judgment  directly  against  the 
defendants  for  the  amounts  of  the  notes  mentioned. 

To  tbe  petition  a  general  demurrer  was  sustained,  as  also  to- 
two  amended  petitions  successively  filed,  and  then,  plaintiff  de- 
clining to  further  amend,  the  action  was  dismissed. 

In  tbe  first  amendment  it  is  stated  **that  the  claims  of  each  of 
them  sued  on  were,  at  the  dates  of  the  composition  by  the  Ken- 
tucky Furniture  Manufacturing  Co.  with  its  creditors,  regarded 
as  secured  debts  and  were,  as  sncli,  expressly  excepted  from  the 
composition,  and  as  to  those  debts,  and  each  of  them,  there  was 
no  settlement  or  composition,  but  the  Kentucky  Furniture  Man- 
ufacturing Co.  remained  bound  on  each  of  them,'and  the  estate 
of  sftid  company  in  the  hands  of  defendant,  Otis  Hidden,  as 
assignee,  was  bound  as  a  trust  fund  for  the  payment  of  said 
debts,"  etc. 

In  the  second  amendment  it  is  stated  that  Otis  Hidden  did 
not  return  an  Inventory  of  assets  that  came  to  him  as  assignee, 
nor  state  the  character  and  value,  theieof  when  he  retransferred, 
though  they  were  sufficient  to  satisfy  the  debts  here  surd  on; 
that  said  transfer  was  unauthorized— made  without  the  ccnsent 
of  and  to  the  damage  of  the  Masonic  Savings  Bank. 

The    Kentucky   Furniture   Manufacturing  Co.    is   not  made   a 
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party  tu    this  action;  nor  is   it  stated  that  Otis  Hidden  has  been 

heretofore  sued;  but  judgment  is  asked   against  only  those  who 

executed  the  indemnity  bond.     So   that,  ooncedin(<  without   dis- 

-cussion  plaintiff   may  be   properly  subrogated    to  the  rights  and 

equities  of   Otis  Hidden,  if   he  has  any,  it  must  primarily  and 

lieoessarily  appear  that  the  claims  or  demands,  as  set  out  and 
described  in  the  pleadings,  were  in  the  contemplation  of  the 
parties  to  the  bond  and  such  as  the  obligors  agreed  "to  hold  him 
harmless  and  indemnify  him  against/' 

It  is  distinctly  stated  in  the  bond  that  the  Kentucky  Furni- 
ture Manufacturing  Co.  had  effected  a  compromise  "with  its 
recognized  creditors  satisfactory  to  said  company  and  to  said 
-creditors,''  but  that  there  were  still  asserted  claims  against  said 
company  and  Otis  Hidden,  its  assignee,  which  were  resisted. 

It  is  too  plain  for  disputation  that  the  onlv  claim  which  the 
obligors  in  that  bond  intended  or  did,  according  to  a  fair  mean- 
ing of  the  instrument,  in  fact  agree  to  indemnify  Otis  Hidden 
Against  were  such  as  had  not  been  recognized,  but  were  resisted 
by  the  company;  consequently  if  Otis  Hidden  had  been  com- 
pelled to  pay  the  present  claims  of  plaintiff  he  could  not  have 
maintained  an  action  for  indemnity  against  the  obligors  of  that 
bond  without  alleging  and  showing  those  claims  belonged  to  the 
•class  which,  in  the  words  of  the  bond,  had  not  been  recognized, 
but  were  resisted  by  the  company.  And  if  he  would  in  such 
-case  have  been  required  to  allegu  that  fact,  certainly  the  present 
plaintiff  must  do  so  in  order  to  maintain  this  action. 

In  our  opinion  the  statement  in  the  firstamended  petition,  that 
the  claims  of  the  Masonic  Savings  Bank  were  regarded  as  se- 
-oured  debts,  and  were  expressly  excepte'd  from  the  compositloD, 
Is  not,  in  any  sense,  equivalent  to  the  averment  required  to  con- 
stitute a  cause  of  action  on  the  bond.  On  the  contrary,  if  the 
olaims  of  the  Masonic  Savings  Bank  were  secured,  they  were 
manifestly  not  of  that  class  the  obligors  in  the  bond  intended  to 
indemnify  Otis  Hidden  against.  Moreover,  if  they  were  secured, 
an  allegation  ought  to  have  been  made  that  plaintiff,  before  bring- 
ing this  action,  had  attempted  by  due  diligence,  and  without 
avail,  to  collect  the  okiims.  Nor,  waiving-  the  question  whether 
the  second  amendment  is  not  a  departure  from  the  original  cause 
-of  action,  do  we  thin'k  the  statements  therein  cure  the  defect 
mentioned. 

Judgment  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  B.  CO.  v.  MILES. 

(Filed  October  24,  1896— Not  to  be  reported.) 

r 

1.  Railroads— Klfifht  of  passenger  to  get  on  train  which  does  not  stop  at 
bis  station— It  lathe  duty  of  ode  who  deMref*  to  become  a  passeDger  on  a 
Tailroad  train  to  asoertaio  In  advance  whether  it  stops  at  the  station  to 
which  he  desires  to  go,  and  if,  without  making  inqnlry,  be  gets  upon  a 
train  which  Is  not  scheduled  to  stop  at  the  station  for  wbioh  be  holds  a 
ticket,  and  he  is  required  by  the  company  tn  leave  the  train  at  the  last  sta- 
tion at  which  the  train  stops  before  reaching  the  station  for  which  bis  ticket 
-calls,  be  has  no  ground  of  complaint  against  the  company.  • 

2.  As  the  facts  appear  In  the  record,  if  thera  is  a  recovery  at  all  for  the 
failure  of  defendant  to  carry  plaintiff  to  the  station  for  which  he  held  a 
ticket,  the  damages  must  be  compensatory  and  not  punitive. 

W.  J.  Lisle  and  Thompson  &  McChord  for  appellant. 
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Lafe  S.  Pence  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judf];e  Paynter. 

The  plaintiff  seeks  to  recover  damages  because,  as  he  avers^ 
that  on  the  27th  day  of  July,  1898,  he  purchased  of  defendant's 
agent  at  Chicago,  Ky.,  a  round-trip  ticket  to  Lebanon,  Ky. ; 
that  on  that  da^'  he  went  to  Lebanon  on  the  defendant's  regular 
passenger  train;  that  defendant  agreed  to  carry  him  back  on 
the  night  of  that  day  on  its  freight  train;  that  the  freight  train 
was  nine  hours  behind;  that  after  it  arrived  plaintiff  was  in- 
formed that  a  passenger  coach  would  be  attached  and  the  traia 
backed  to  the  station;  that  without  doing  so  the  train  departed, 
leaving  plaintiff  at  the  station;  that  the  employes  negligently 
and  purposely   left   him    at  the    station,  and  tliat   he  set  up  the- 

remainder  of  the  night  "to  his  physical  discomfort  and  annoy- 
ance;'' that  on  the  following  morning  he  got  on  a  regular  pas- 
senger train  which  passed  Chicago;  that  the  defendant's  em- 
ployes refused  to  i^top  the  train  at  Chicago,  and  told  him  he 
would  have  to  leave  the  train  at  a  station  called  Lorettu,  about 
2}^  miles  from  Chicago.  He  got  off  at  Loretto  and  walked  to  the 
station  called  for  by  his  ticket. 

The  defendant  answered  that  its  employes  did  not  purposely 
depart  without  the  plaintiff  on  the  night  in  question,  but  pro- 
vided a  coach  for  passengers  gx)ing  to  Chicago;  that  the  train, 
was  so  heavy  that  it  could  not  be  backed,  owing  to  the  grade, 
so  as  to  bring  the  passenger  coach  to  the  station,  but  the  pas- 
sengers were  ordered  to  get  aboard  of  the  coach  where  it  stood: 
that  several  of  the  passengers  did.  and  the  employes  supposed 
all  had  done  so  befoie  the  train  pulled  out. 

There  is  a  conflict  in  the  evidence  as  to  whether  the  conductor 
announced  be  would  back  the  train  to  the  station,  and  ns  ta 
whether  be  told  those  waiting  for  the  train  to  get  aboard  the* 
coach  where  it  was. 

It  appears  from  the  uncontradicted  evidence  in  this  case  that 
the  train  which  the  plaintiff  got  aboard  the  morning  following. 
the  departure  of  the  freight  train  was  the  express  train  on  the 
road,  and  was  not  scheduled  to  stof)  at  Chicago.  While  the- 
plalntiff  testified  that  he  had  known  it  to  stop  at  that  place  a& 
much  as  twice  during  the  preceding  year,  yet  he  also  testified 
that  it  did  not  stop  there  regularly. 

The  plaintiff  claims  that  he  got  aboard  the  train  without  show- 
ing his  ticket  to  any  of  those  connected  with  the  train,  while  the 
employes  of  the  road  claim  that  all  persons  holding  tickets  for 
Chicago  were  told  the  train  would  not;  stop  there,  and  those- 
bolding  such  tickets  agreed  to  get  off  at  Loretto.  It  is  imma- 
teriaf  which  claim  is  true. 

Railroads  have  the  right  to  make  reasonable  rules  and  regula- 
tions for  the  conduct  of  their  business.  It  has  the  right  to  place- 
a  train  upon  its  road  and  designate  on  a  schedule  the  stations, 
where  it  will  stop  to  receive  and  discharge  passengers.  It  is  the 
doty  of  a  holder  of  a  ticket,  or  one  who  desires  to  become  a  pas- 
senger on  a  train,  to  ascertain  before  boarding  it  that  it  stop  at 
the  station  to  which  he  desires  to  go. 

If  it  be  within  the  power  of  a  passenger  by  getting  aboard  of 
a  train  to  compel  it  to  stop  at  any  station  he  may  designate, 
then  the  authority  of  the  company  to  make  reasonable  rules  for 
the  conduct  of  its  business   and  the   running  of   its  train   is  de- 
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Btroyed;  the  traveling:  public  would  be  seriously  interrupted;  A 
railroad  could  no  longer  calculate  upon  its  trains  making  certain 
connection  with  trains  in  other  roads,  and  the  hazard  of  operating 
them  would  be  increased. 

To  give  the  power  to  an  individual  to  thus  board  a  traiii  and 
have  Ic  stop  at  any  station  would  serve  the  convenience  of  such 
one,  but  while  his  couTeuience  was  served  may  be  the  conven- 
ience of  many  others  on  board  of  the  train  would  be  seriously 
interfered  with. 

The  traveling  public,  as  well  as  the  railroad,  is  greatly  inter- 
ested in  preserving  the  right  to  the  railroad  to  make  reasonable 
rules  for  operating  trains  on  the  road.  Instruction  B  told 
the  jury  that  if  the  plaintiff  was  permitte«l  to  get  aboard  of  the 
train  on  the  morning  of  the  28th  of  July,  and  that  defendant 
failed  to  carry  him  further  than  Loretto,  and  required  him  to 
get  off  at  that  place,  then  the  jury  should  And  for  plaintiff  dam- 
ages, etc. 

It  appears  from  the  record  that  the  plaintiff  was  not  entitled  to 
have  the  train  stop  at  Chicago.  It  wan  the  business  of  the  plain- 
tiff to  know  the  train  would  stop  at  Chicago  (he  did  know  that 
it  did  not  regularly  stop  there)  before  hoarding  the  train,  and 
having  failed  to  do  so  the  defendant  incurred  no  liability  be- 
cause he  was  not  carried  to  Chicago  on  that  train. 

As  the  facts  appear  in  this  record,  if  there  is  a  recovery  the 
damages  are  compensatory,  not  punitive. 

The  judgment  is  reversed,  with  directions  that  further  pro- 
ceedings conform  to  this  opiiiion. 


LOUISVILLE  A  NASHVILLE   R.  R.    CO.  v.  MILES,  BY,  Ac. 
(Filed  October  28,  1896^No  to  be  reported.) 
W.  J.  Lisle  and  Thompson  &  McChord  for  appellant. 
Lafe  S.  Pence  for  appellees. 
Appeal  from  Marion  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  plaintiff,  who  sues  by  her  next  friend;  is  a  daughter  of 
Vf.  D.  Miles,  who  had  a  suit  against  the  company  based  on  the 
same  state  of  facts  ad  appear  in  this  case.  This  court  delivered 
an  opinion  in  that  case  on  the  24th  In^t..,  which  is  applicable  to 
this  case.     (Supra,  680. ) 

Wherefore,  the  judgment  is  reversed,  with  directions  that  fur- 
ther proceedings  conform  to  this  opinion. 


HILGBR,  &o.  V.  DOLLB,  Ac. 

(Filed  October  29,  1896— Not  to  be  reported.) 

ConBtruotlon  of  devise— Life  estate— A  testator,  after  devising  all  his  prop- 
erty to  his  widow  for  life,  provided  that  when  his  youngee^  child  should 
attain  the  age  of  twenty-one  years,  or  afl  soon  thereafter  as  his  wldoWs  life 
estate  should  terminate,  his  property  should  be  equally  divided  among  all 
his  oblldren,  providing  further  that  in  the  event  of  the  death  of  any  of  bis 
ohildreD  before  arriving  at  the  age  of.  twenty-one  years,  suoh  portion  of  hiis 
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estate  as  suioli  olilld  woald  have  been  entitled  to  should  go  to  bis  or  her  snr- 
Tlvor  or  survivora;  and  further,  that  should  any  of  bis  daughters  marrj  or  be 
married  at  the  time  of  his  dear>b,  such  portion  of  his  estate  as  they  should  be 
entitled  to  should  be  held  by  them  free  from  the  debts  and  liabilities  of  their 
husbands,  ''and  after  their  death  it  shall  go  to  their  ehildren."  Held— That 
the  daughters  >vho  shall  be  living  at  the  time  of  the  division  of  the  estate 
will  take  a  fee  simple  estate  and  not  merely  a  life  estate,  remainder  to  their 
ehildren.  The  provision  that  if  one  of  the  ohildren  should  die  before  arriv- 
ing at  the  age  of  twenty-one  years,  his  or  her  share  should  go  to  the  survivors, 
shows  that  a  fee-simple  estate  was  intended. 

Wm.  Mix  for  appellants. 

Calloway  &  Miller  and  C.  B.  Seymour  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Paynter. 

By  the  second  clause  of  the  will  of  Michael  Zimlich  he  devised 
to  his  wife  (and  who  is  now  living)  during  her  life  his  real  and 
personal  estate,  but  in  the  event  she  should  again  marry  (she 
has  not  done  so)  then  she  was  to  take  such  portion  of  his  estate 
as  she  would  have  taken  had  he  died  intestate. 

The  third  clause  of  his  will  is  as  follows:  "It  is  my  will  and 
desire  that  no  division  of  my  real  or  personal  property  shall  be 
made  until  my  youngest  child  shall  attain  the  age  of  twenty- 
one  years.  When  my  youngest  child  shall  have  attained  the  age 
of  twenty-one  years.  If  my  wife's  life  estate  shall  have  been  ter- 
minated, either  by  her  marriage  or  death,  or  as  soon  thereafter 
as  it  shall  so  terminate,  it  is  my  will  that  all  my  real  and  per- 
sonal property  shall  be  divided  equally  among  my  children.  In 
the  event  of  the  death  of  any  of  my  children  before  arriving  at 
the  age  of   twenty-one  years,  such  portion  of  my  estate   as  such 

ohild  would  have  been  entitled  to  shall  go  to  his  or  her  survivor 
or  survivors.  Should  any  of  my  daughters  marry  or  be  married 
at  the  time  of  my  death,  it  is  my  will  that  such  portion  of  my 
estate  as  they  shall  be  entitled  to  under  this  will  shall  be  held 
by  them  free  from  the  debts  and  liabilities  of  their  husbands, 
and  after  their  death  it  shall  go  to  their  children. ^^ 

The  t(5Stator's  daughters  survived  him  and  arrived  at  the  age  of 
twenty-one  years.  They  have  married  and  have  children.  The 
questions  in  this  case  are  whether  the  daughters  took  a  life 
estate,  subject  to  the  widow's  life  estate,  or  a  vested  remainder, 
or  did  they  take  such  life  estate  and  their  ohildren  the  remainder. 

The  evident  purpose  of  the  testator  was  to  give  his  wife  the 
use  of  his  estate  during  her  life  or  widowhood,  and  that  his  chil- 
dren should  take  the  remainder  equally.  His  purpose  was  that 
his  estate  in  any  event  should  not  be  divided  among  his  chil- 
dren until  they  were  twenty-one  years  of  age.  As  an  evidence 
that  he  intended  that  the  fee  simple  estate  should  go  to  his  chil- 
dren, he  provided  that  in  the  event  that  one  should  die  before 
arriving^  at  the  age  of  twenty-one  years,  such  portion  of  his 
e»tate  should  go  to  his  or  her  survivors. 

The  meaning  of  the  testator  is  somewhat  obscure,  wherein  he 
says  should  any  of  hlB  daughters  marry  or  be  married  at  the 
time  of  his  dtsath,  duch  portion  of  his  estate  as  such  ones  shall 
be  entitled  to  under  his  will  shall  be  held  by  them  free  from  the 
debtffof  their  husbands,  and  after  their  deAth  it  shall  go  to  their 
children.    He  did  not  intend   by  this '  provision   to  destroy  the 


584  MAKEMSON,  ASS'EE  V.    BBANN. 

power  of    the  will,  which    looked    to   the    division  of   his  estate 

among  his  children  when    the  youngest  should   arrive  at  the  age 

of  twenty-one  years.     If  we  followed  strictly   that   language   of 

the  will,  which  is  relied  upon  to  sustain  the  contention    that  the 

testator's    daughters  who    married  and  had   children  were  given 

only  a  life  estate,  subject    to  that  of    the  testator's   widow,  then 

we  would  be  compelled    to  hold  that    it  only   applied  to  such   of 

his  daughters  as  married  before  his  death. 

To  ascertain  the  intention  of  the  testator  we  must  consider  the 

third  clause  of  the  will  as  a  whole.  From  it  we  must  oonolude 
that  the  testator  had  in  view  the  preservation  of  the  estate  which 
he  devised  to  his  children  until  the  youngest  arrived  at  the  age 
of  twenty-one  years,  when  it  could  be  equally  divided  among- 
them.  Then  having  in  mind  that  a  dauj^hter  might  marry,  and 
die  leaving  children  before  the  division  of  the  estate,  he  desired 
that  her  children  should  take  such  portion  as  she  would  have 
done  under  the  will.  We,  therefore,  conclude  that  the  childreni 
of  the  testator  took  a  fee  simple  title  to  bis  estate. 
Wherefore,  the  judgment  is  affirmed. 


MAKEMSON,  ASS'EE  v.  BBANN. 

(Filed  October  29,  1896.) 

Judicial  sales— Liability  of  bidder  for  failure  to  exeonte  boDd— While  ai> 
aooepted  bidder  at  judicial  sale  wbo  fails  to  comply  with  bis  bid-  may  by 
proper  proceedings  be  required  to  pay  the  damage  resulting  Irom  snob  fail- 
ure, wbloh  would  include  the  dlfl(*reDce  between  the  bid,  if  any,  and  the 
amount  realized  on  the  final  sale,  if  tbe  property  sold  for  less  on  that  sale* 
yet  where  tbe  commissioner  has  elected  to  treat  the  bid  as  a  nnUity  and  baa. 
proceeded  to  advertise  and  sell  again,  and  tbe  second  sale  has  been  con- 
firmed without  objection,  it  Is  then  too  late  to  proceed  against  tbe  first  pur- 
chaser for  failure  to  comply  with  tbe  terms  of  tbe  sale. 

L.  T.  Applegate  and  L.  B.  Pryor  for  appellant. 

John  H.  Barker  for  appellee. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Ouffy. 

J.  W.  Makemson,  assignee  of  Jas.  J.  Brann,  Jr,  brought  suit 
in  the  Pendleton  Circuit  Court  for  the  settlement  of  the  estate 
of  Brann,  assigned  to  him  for  the  benefit  of  creditors,  and  la 
said  suit  a  judgment  was  entered,  directing  the  master  commis- 
sioner to  sell  a  certain  tract  of  land. 

At  the  October  term,  1894,  of  the    said  court  the  oomraissioner 
made  report  of   sale.    The  report   shows   that  on   the  Hd   day  of 
September,  1894,  he   offered    the   land    for   sale,  and    that   J.  J. 
Brann  bid  the  sum  of  $8,100  for   the  entire  tract  of  180>^  acres  of 
land;  also  to  include  island  and  bed  of  stream  to  the  main  oban 
nel  of   South    Licking    river,  and   no  person    offering    to  pay   a. 
greater  sum,  and  he   being  the   highest  and  best  bidder,  his  bid 
was  aooepted,  and  he  refused  to  execute  bonds  for  said  purohase 
money,  and  the  commissioner  readvertised  the  property  for  sale 
October  1,  1894,  at  which  time  the  same  was  purchased  by  8.  T. 
Ewing  at  his  bid  of  $7,800,  he  being  tbe  highest  and  best  bidder* 
and  bonds  were  executed  for  tbe  purchase  money  as  required  by 
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the  judgmePt.    On    the  lOfh   day  of  Ootober,  1894,  the   report  of 
sale  was  ooDflrmed,  the  report  having  been  filed  the  16thJ 

At  the  January  term,  1896,  of  the  said  court,  on  the  14th  day 
of  January,  a  rule  was  issued  against  the  appellee,  on  motion  of 
appellant,  to  show  cause  why  he  should  not  be  required  to  pay 
the  difference  in  the  price  bid  at  the  first  sale  and  the  price 
brought  at  the  second  sale.  On  the  26th  of  the  same  month  and 
term  of  court  appellee  demurred  to  the  rule,  and  on  the  28th  day 
of  January  a  responne  was  filed  and  the  demurrer  was  sustained 
and  rule  discharged,  and  from  that  judgment  this  appeal  iS' 
prosecuted. 

The  substance  of  the  response  is  that  appellee  bid  for  the  land 
in  good  faith,  believinp;  be  could  execute  the  required  bonds,  and 
offered  the  best  security  he  could  at  the  time  of  sale  and  after-r 
wards.  It  is  a  well-settled  law  that  a  bidder  who  fails  to  com- 
ply with  an  accepted  hid  may,  by  proper  proceedings,  be  re- 
quired to  pay  the  damage  resulting  from  such  failure,  which 
would  include  the  difference  between  his  bid,  if  any,  and  that 
realized  on  the  final  sale,  if  the  property  sold  for  less  at  the  final 
sale;  but  in  this  case  it  appears  that  the  commissioner  elected 
to  treat  appellant's  bid  or  purchase  as  a  nullity,  and  proceeded 
to  re-advertise  and  Sell  again,  and  reported  all  bis  acts  to  court,, 
and  appellant  took  no  steps  to  compel  appellee  to  comply  with 
his  purchase,  but  procured,  or  at  least  allowed,  without  objec- 
tion, the  last  sale  to  be  confirmed,  thus  investing  the  second  pur- 
chaser with  a  complete  title,  and  making  it  impossible  for  ap- 
pellee to  obtain  the  land,  and  in  fact  made  no  complaint  until 
the  next  succeeding  term  of  the  court. 

It  seems  to  us  that  tiie  rule  was  obtained  too  late,  and  the 
judgment  of  the  court  below  was,  under  the  facts  in  this  oase> 
right  and  proper,  and  that  judgment  is  aflQrmed. 


SCHWERMAN  v.  COMMONWEALTH. 

(Filed  April  4,  1896.) 

1.  CollectioD  of  salooD  lloeDse  fees  by  couDty  clerk— Aotioo  upon  offlcial 
bond — In  an  aotioo  by  the  GommoDwealtb  upon  the  bond  of  a  oouDty  olerk 
to  reoover  ealooo  lioeDse  fees  wbicb  be  has  collected  and  failed  to  pay  over  it 
is  not  necesaary  to  allefze  that  the  Jioeoses  in  question  were  granted  by  the 
county  court,  as  the  authority  to  grant  license  to  sell  liquor  by  retail  in  an 
incorporated  city  or  town  is  conferred  upon  the  municipal  government  and 
is  not  dependent  upon  the  action  of  tbe  county  court.  Nor  was  it  necessary 
in  this  case  to  allege  in  terms  that  tbe  licenses  were  even  granted  by  author- 
ity of  any  city  or  town,  as  that  fact  may  be  fairly  Implied  from  the  language 
of  the  petition. 

9.  Same— Limitation—Section  3619  of  the  Kentucky  Statutes,  as  to  tbe 
limitation  of  actions  for  relief  for  fraud  or  mistake,  does  not  apply  to  an 
action  upon  the  offlcial  bond  of  a  clerk  or  other  public  officer.  And,  there- 
fore, in  an  action  for  the  fraudulent  breach  of  such  a  bond  the  sureties  are 
released  after  tbe  lapse  of  seven  years  from  the  time  the  cause  of  action  ac- 
crued without  regard  to  when  the  fraud  was  or  might  have  been  discovered. 

T.  M.  £liU  for  appellant. 

Ira  Julian  and  W«  J,  Hendrick  for  appellee. 

Appeal 'fionf  Franklin  Circuit  Court. 

OpiDioivol  thtf'^^du^t  by  Judge  Lewis, 
vol.  18—38 
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August  29,  1882,  TbomaR  Jones,  clerk  of  the  Campbell  County 
Court,  and  his  sureties,  Frank  Sehwerman  and  others,  executed 
a  bond  to  the  Commonwealth  of  Kentucky,  oovenantin^i;  he 
would  faithfully  discharge  all  the  duties  of  said  office  and  pay 
over  in  due  time  to  the  proper  persons  any  money  received  by 
him  as  clerk. 

July  29,  1898,  the  Commonwealth  instituted  this  action  against 
Jones  and  his  sureties,  Katherlne  Sehwerman,  widow  and  sole 
devisee  of  Frank  Sehwerman,  then  deceased,  being  also  made 
a  defendant.  In  the  petition  it  is  alleged  that  during  the  period 
from  September,  18H3,  to  September,  1885,  Jones  as  clerk  had 
collected  a  stated  amount  of  saloon  license  fees,  which  he  failed 
to  pay  over  or  report  to  the  auditor,  or  in  any  way  account  for, 
as  by  law  it  was  his  duty  to  do,  and  judgment  therefor  was  asked. 

The  action,  having  by  agreement  of  parties  been  transferred 
to  equity,  was  referred  to  the  master  commissioner,  who,  after 
taking  proof,  made  a  report  of  the  amount  of  such  fees  received 
during  the  period  mentioned  by  Jones  as  clerk  which  he  had 
not  accounted  for  to  the  Commonwealth.  Thereupon  the  court, 
confirming  that  report,  rendered  judgment  in  favor  of  plaintiff 
for  the  sum  of  $1,950  against  the  defendants,  including  Eatheriue 
Sehwerman,  though  it  is  to  be  enforced  as  to  her  only  to  the  ex- 
tent of  assets  received  from  the  estate  of  hei  deceased  husband. 
There  was  a  further  judgment  for  $800  against  all  the  defendants 
except  her,  it  appearing  an  order  of  the  county  court  was  made 
in  June,  1885,  releasing  her  husband  from  future  liability  on  the 
bond. 

As  none  of  the  other  defendants  have  appealed,  the  inquiry  is 
whether  the  judgment  for  the  first-named  sum,  so  far  as  itafiTects 
£atherine  Sehwerman,  is  erroneous. 

The  first  of  the  grounds  relied  on  in  argument  for  reversal  is 
that  a  cause  of  action  is  not  stated  in  the  petition,  which,  as 
contended,  ought  to  have  contained  an  averment  that. the  saloon 
licenses  in  question  were  granted  by  order  of  the  Campbell 
County  Court.  The  statute  did  during  the  period  referred  to, 
and  does  now,  by  section  4208,  Kentucky  Statutes,  provide  in 
general  terms  that  all  licenses  to  sell  b3'  retail  spirituous,  vinous 
or  malt  li(iuors  shall  be  granted  by  the  county  court,  and  in 
cases  to  which  that  provision  applies  the  clerk  thereof  can  not. 
without  an  order  of  court,  legally  either  issue  a  license  or  collect 
tax  therefor. 

It  was  accordingly  held  in  Commonwealth  v.  Wilson,  7  Ky. 
Law  Bep.,  666,  cited  by  counsel,  that  an  indictment  against  a 
oounty  clerk  for  misappropriating  money  received  by  him  as  tax 
upon  a  license  to  a  merchant  to  retail  liquor  was  defective  in 
omitting  a  statement  that  the  license  was  granted  by  the  county 
court.  But  exclusive  authority  to  grant  licenses  to  sell  by  retail 
liqucir  in  an  incorporated  city  or  town  is  generally  vested  in  the 
municipal  government,  and  the  exercise  of  such  license  then  is 
not  at  all  dependent  upon  an  order  of  the  county  court.  On  the 
contrary,  express  provision  is  made  by  statute  in  such  cases  for 
collection  by  the  clerk,  independent  of  the  county  court,  from 
the  person  licensed  the  State  tax  prescribed  in  addition  to  the 
tax  imposed  for  the  benefit  and  collected  by  an  officer  of  the  city 
or  town. 

The  particular  condition  in  which  it  is  provided  the  county 
court  shall  have  exclusive  jurisdiction  to  grant  licenses  to  sell 
by  retail  liquor  plainly  apply  to  the  country ;  or,' in  the  language 
of  the  statute,  *'a  neighborhood,"  and  not  to  an  incorporated 
city  or  town,  when  authority  to  grant  or  withhold  coQ^e-hou^e, 
or  what  is  commonly  understood  "saloon  license,''  is  conferred 
upon  the  municipal  officer  or  officers  thereof.    It  was  not,  there- 
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tore,  necessary  for   plaintiff   in  this  case   to  allege,  nor  could  it 

bave  been    truthfully  alleged,  that   there  had    been  an   order  of 

the   Campbell   County   Court   granting    the   licenses,   taxes   on 

which  it  is   stated  were  collected  and  appropriated  by  Jones  for 

his  own  use. 

The  plaintiff  does  not  allege  In  terms  the  licenses  in  question 

were    even  granted  by  authority  of  the  city  of  Newport,  or  any 

other  city  or  town  in  Campbell  county.  But  it  seems  to  us  that 
Inasmuch  as  the  statute  conferred  the  right  and  imposed  the 
duty  upon  the  county  court  clerk  to  collect  for  the  benefit  of  the 
Commonwealth  the  prescribed  amount  of  tax  on  nach  coffee- 
house or  saloon  license  granted  by  municipal  authority,  it  may 
be  fairly  implied  from  the  language  of  the  petition  licenses  were 
granted  in  each  case  mentioned. 

The  next  question  is  whether  the  statute  of  limitation  can 
«vail  the  sureties  in  the  bond,  it  being  shown  that  more  than 
seven  years  had  elapsed  after  the  collection  and  appropriation 
by  Jones  of  the  license  taxes  in  question,  or  rather  after  June, 
1885,  when  Frank  Sohwerman  was  released  from  liability,  before 
tbe  action  was  commenced.  And  that  question  involves  the  con- 
struction of  the  statute  not  heretofore  made  by  this  court. 

Section  2561,  Kentucky  Statutes,  is  as  follows:  "A  surety  in 
any  obligation  or  contract  *  *  *  shall  be  discharged  from  all 
liability  thereon  when  seven  years  shall  have  elapsed  without 
suit  thereon  after  cause  of  action  accrued.'' 

And  it  is  qualified  by  section  2552,  which  provides  that  limita- 
tion of  actions  against  sureties  shall  not  apply  to  so  much  of  the 
time  elapsed  when  there  was  no  executor,  administrator  or  other 
person  authorized  to  commence  an  action,  nor  to  the  six  months 
during  which  au  action  can  not  be  brought  against  a  personal 
reprt3Sentative,  nor  to  any  delay  assented  to  by  the  surety  in 
writing,  nor  when  the  surety  obstructs  or  hinders  his  being  sued. 

Section  2515  provides  that  an  action  for  relief  on  the  ground  of 
fraud  or  mistake  shall  be  commenced  within  five  years  next 
after  the  cause  of  action  accrued.  But  it  is  qualified  by  section 
^19,  as  follows:  '*In  actions  for  relief  for  fraud  or  mistake,  or 
<lamages  for  either,  the  cause  of  action  shall  not  be  deemed  to 
have  accrued  until  the  discovery  of  the  fraud  or  mistake,  but  no 
such  action  shall  be  brought  ten  years  after  the  making  of  the 
t)on tract  or  perpetration  of  the  fraud.  ^* 

If  the  last  quoted  section  applies  in  this  case  appellant  is  not 

released,  because   it  fully  appears    that   the  fraud  of   Jones  was 

not,  Dor   could  by   reasonable    diligence,  have    been    discovered 

within  ten  years  after  the  time  of  the  perpetration  of  the  fraud, 

if  it  was  in  the  meaning  of  that  section  a  fraud. 

But  we  think  the  last  two  sections  were  not  so  intended  nor 
t)an  appropriately  apply  to  an  action  on  the  official  bond  of  a 
cl6>k  or  other  public  officer,  for  under  section  2514  an  action  may 
be  brought  auainst  a  public  officer  for  a  breach  of  his  official 
bond  at  any  time  within  fifteen  years  after  the  cause  of  action 
first  accrued,  whether  that  cadse  consists  of  the  fraudulent  ap- 
propriation of  public  money  to  his  own  use,  or  defalcation  or 
'othei  breach  resulting  from  mere  misfortune  or  miscalculation. 
But  if  section  2519  be  made  to  apply  it  would  strangely  result  that 
ttfe  Comnionwealth,  while  still  retaining  the  right  under  section 
i5l4  to  bring  an  action  against  a  public  officer  at  any  time  within 
Hfteen  years  after  the  b):each  of  his  bond,  if  it  was  not  a  fraudu- 
\ett  breach^  if  fraudulent,  could  not,  under  tbe  operation  of  sec- 
tion 2519,'  be  brought  against  him  ten  years  after  the  perpetration 
of  the  fraud.    Another  absurd  and  improper  result  would  be  that 


586  HAT.  Sl0HAi7O£  BAKS  V.  BSl&HT^  ^^^ 

while  the  period  within  which  the  Com  mob  wealth  oould  mafn^ 
tain  an  action  against  a  puhlio  officer  for  the  fraudulent  breaob 
of  his  bond  would  be  lessened  by  the  operation  of  section  2619  to- 
ten  years.  The  x>er1od  within  which  an  action  might  be  maln^ 
tained  for  the  same  cause  against  his  sureties,  wholly  innocent 
of  the  fraud,  would  be  prolonged  from  seven  to  ten  years.  Cer- 
tainly the  legislature  never  intended  these  sections  should  be^ 
so  construed  and  applied. 

In  our  opinion  the  only  condifcions  or  acts  which  do  stop  run- 
ning of  the  statute  of  limitation  in  favor  of  sureties  are  pre- 
Bcribed  in  section  26r>2.' 

The  judgment  is  reversed  for  dismissal  of  the  action  against 
appellant. 


NATIONAL   EXCHANGE    BANK    OP   LEXINGTON    v.''' 

BRIGHT,  Ac. 

(Filed  June  5,  1896-Not  to  be  reported.)  ^ 

1.  Policy  of  life  iasnranoe— AssifKnineDt— CoDsent  of  beneflolary-«-Is  tfa)»- 
aotloD  between  the  benefloiary  Id  a  life  iDeuraDce  policy  and  a  oreditor  of 
the  insured,  whose  came  was  substituted  for  that  of  the  beneflolary  nanaed 
in  the  policy  by  a  wrltlnj;  on  the  margin  of  the  polloy,  the  answer  and  orou. 
petition  of  the  creditor  having  failed  to  allege  the  assent  of  the  beneficiary 
to  the  assignment,  presented  neither  ground  of  defense  nor  cause  of  oron. 
action ;  the  condition  of  such  assignments  as  shown  by  the  rules  printed  on 
the  back  of  the  policy  being  that  "this  policy  may  be  assigned  to  any  par^ 
having  an  insurable  Interest  In  the  life  of  said  member,  with  the  assei^^ 
thereto  of  the  beneficiary  named  herein,  etc.*' 

2.  Same— The  oreditor  whose  name  was  substituted  for  that  of  the  bene- 
ficiary has  no  Hen  upon  the  policy  of  insurance  In  virtue  of  the  rate  prlnteed 
on  the  policy  that  'Hhe  beneficiary  herein  may  at  any  time  be  changed  at 
the  request  In  writing  of  the  member  above  named  on  the  surrender  of  Ufe 
policy,  and  a  new  one  may  be  issued  on  payment  to  the  association  of  tb» 
sum  of  one  dollar,*'  slnoe  the  change  of  beneficiary  was  made  merely  by  a 
marginal  writing  on  the  origlnfil  policy. 

8.  Change  of  beneficiary— Insurable  Interest— The  writing  on  the  margin 
of  the  policy,  being  In  substance  that  the  change  of  beneficiary  had  been 
made  at  the  request  of  the  Insured,  does  not  amount  to  an  assignment  of 
the  policy  or  any  benefit  therefrom,  since  the  association  which  issued  tbe- 
pol ley  recited  In  its  articles  of  association  that  It  was '*or»fan]aed  for  tBe 
purpose  of  assisting  widows,  orphans  and  other  dependents  of  deofvsed 
members,  etc.,"  and  the  oreditor  did  not,  within  the  meaning  of  the  rule, 
have  an  Insurable  Interest  ^n  the  life  of  the  Insured. 

Falconer  &   Falconer,  Z.  Gibboqs  and    Breokinridge  &  Shelb^^ 
for  appellant. 

Bronston  &  Allen  for  appellees. 

Appeal  from  Fayette  Cirouit  Court. 

Opinion  of  the  court  l^y  Judge  Lewia. 

September  18,  1890,  "Tftp  Mpipsiicbusetts  Benefit  Association,*'' 
a  corporation  organizec)  under  statute  of  f^pfi  dqing  businesa  in 
that  State,  for  the  consideration  recited,  issi^ed  a  policy  sbowioflr 
Williani  Bright  to  bave  been  constituted  ^  benefit  mepiber  of 
said  associatiou,  and  its  agreement  to  P4.v,  if  nippty  days  after 
proof  of  his  death,  to  Alic^  Bright,  bis  wife,  if  Jiving;  if  not,  to 
the  executors  ur  administrators  of   said  member^  in  trust,  how- 
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««^«t,  lOTimd  iK)  be  forthiKTith    paid  over  to  hin  beirs^  at  Mw  tb« 

sam  of  $5,000.    Upon  tbe  margin  of  tbe  original . policy/ filed  and 

qnadto  an  erxbibit,  tbere  is  tbe  following  writing:  ''Boston,  Oot, 

h  1801.  .  At  the  request  of  the  bolder  of  tbis  poiioy  the  benefl- 
-Qlary  is  hereby  changed  by  tbe  substitution  of  tbe  National  £x« 
•change  Bank  of  Lexington,  Ky.,  creditor,  or  its  successors'  or 
iMsitfna,  as  its  dlafm  shall  appear,  instead  of  the  person  therein 
Aatned,  W;  E.  SOUraELL,  Tr." 

Williani  Bright  died  in  1894,  and  the  present  litigation  is  be- 
tween Alice  Brigtit,  bis  widow,  designated  in  the  policy  as  ben- 
^flotary,  and  tbe  National  Exchange  Bank  as  to  ownership  or 
eight  of  said  sum  of  $5^000,  which  has  been  by  the  Massac husettd 
Benefit  Association  paid  into  and  made  subject  to  order  of  court. 

Tbe  bank  avers  that  William  Bright  was  indebted  to  it  at  tbe 
^ate  of  tbe  attempted  transfer  of  tbe  policy  in  two  sums,  of 
about  $8,000  and  $2,600,  and  that  a  lien  was  acquired  on  the 
policy^  and  now  exists  on  the  fund  in  court  for  the  satisfaction 
-of  that  indebtedness. 

Upon  the  back  of  the  policy  are  pifinted  conditions  and  rules 
upon  which  it  was  issued  ana  accepted.  Of  these  rules  two  are 
made  subjects  of  discussion  in  this  case,  and  wo  are  required  to 
determinn  tbe  proper  meaning  and  effect  of  them.  The  fir^t  is 
as  follows: 

**Tbis  policy  may  be  assigned  to  any  party  having  an  insurable 
Interest  in  the  life  of  said  member,  with  the  assent  thereto  of 
tbe  beneficiary  named  herein,  but  every  assignment  shall  be 
absolutely  void  unless  it  is  assented  to  by  the  proper  officers  of 
^e  association  in  writing,  but  this  policy  shall  not  be  iuvali- 
-dlited  thereby. 

**2d.  The^benefidiary  herein  may  at  any  time  be  changed  at  the 
request  iff  Vriting  of  the  member  above  named  on  the  surrender 
of  tbe  policy,  and  a  new  one  may  be  issued  on  payment  to  tbe 
■association  of  the  sum  of  one  dollar.'^ 

The<«hange  of  the  beneficiary  and  the  assent  of  Alice  Bright, 
the  beneficiary,  was  indispensable  to  the  validity  and  eificacy  of 
tbe  assignment;  and  as  the  National  Exchange  Bank  did  not  in 
Its  answer  and  cross  petition  allege  such  assent  was  given  by 
her,  it  contained  neither  ground  of  defense  nor  cause  of  cross 
aetlon.  Counsel,  however,  contend  there  was  an  issue  made  in 
the  pleadings  on  that  matter  as  to  which  the  lower  court  ought 
to  bave  beatd  proof;  but  it  seems  to  us  too  plain  for  dispute  that 
AliDe  Bright  did  not  assent  to  the  assignment,  and,  if  she  had, 
tbe  bank  would,  and  ought  to.  have  alleged  it,  for  not  only  was 
tlmi)  given  for  that  purpose,  btit  counsel  was  Informed  such  alle- 
-gatlon  was  necessary. 

There  is  no  foundation  whatever  for  the  claim  of  the  bank  In 
^vlttue  of  the  second  role  we  have  quoted,  for,  in  order  to  substi- 
tate  another  without  the  assent  of  the  beheflclary  designated  and 
oamed  In  the  policy,  it  is  indispensable  that  the  original  policy 
be  canceled,  and  a  new  issuing  of  a  new  policy,  as  herein  pro- 
vided, shall  cancel  and  render  the  policy  null  and  void. 

It  is  plain  the  writing  on  the  margin  of  the  policy  did  not,  in 
vneanlng  or  substance,  amount  to  an  assignment  of  the  policy  or 
Jltiy  benefit  therefrom  to  the  National  Exchange  Bank,  for— 

l«t.  The  Massachusetts  Benefit  Association  was,  as  expressly 
redited  in  articles  of  association,  organized  for  the  purpose  of 
assisting  widows,  oi'phans  or  other  dependents  of  deceased  meni« 
Mrs;  by  providing  for  the  payment  by  each  member  of  a  fixed 
^tllD,  to  be  held  until  the  death  of  a  member,  then  to  be  paid  to 
Vfae  TiArsrin  or  persons  entitled  thereto,  etc.  And,  in  our  opinion, 
the  IflifioDal  lilobange  Bank   did   not,  in   meaning  of  the  rule 
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quoted,' have  an  insarable  interest  in  the  life  of  William  Bright 
ae  such  member. 

2d.  It  is  very  questionable  wbetber  the  mere  signature  of  the 
treasurer  of  the  association  should  be  treated  as  assent  to  the 
assignment  by  tbe  proper  officers  of  the  association. 

However,  waiving  all  other  inquiries,  one  issued;  for  while  the^ 

first  contract  exists  the  original  beneficiary  can  not,  without  hi» 

or  her  assent,  bo  displaced  or  deprived  of  the  contingent  interest 
thereby  secured. 

The  only  way  by  which  it  can  be  done  is  after  lapse  or  forfeit— 
ure  of   the  original  policy,  making  a  new  contract  and  issuing  a 
new  policy;  and,  as   that  has  not  been  done,  the  writing  on  the 
margin  of  the  policy,  signed  by  the  treasurer  of   the  association^ 
did  not  have  any  validity  or  effect  whatever. 

Judgment  affirmed. 

The  court  delivered  the  following  response  to  a  petition  for: 
rehearing.  December  19,  1K96: 

Two  petitions  for  rehearing,  one  unusually  verbose,  have  been 
filed  in  this  case,  though  in  neither  is  there  any  new  ground  for 
reversing  the  judgment  of  the  lower  court  suggested;  but  as  it 
is  very  earnestly  Insisted  that  the  opinion  of  this  court  is  con- 
trary to  the  law  governing  such  oases,  we  have  carefully  reread 
the  record  and  reconsidered  the  questions  presented,  notwith-^ 
standing  one  of  the  counsel,  old  enough  to  know  better,  has  ex- 
pressed his  dissent  from  our  decision  in  disrespectful  language. 

According  to  rule  or  condition,  one  which  was  quoted  in  the- 
opinion,  the  policy  of  insurance  might  have  been  assitrned  tcK 
any  party  having  an  insurable  interest  in  tbe  life  ^t<  William 
Bright,  with  the  assent  of  Alice  Bright,  the  beneficiary  named; 
but  we  held  in  tbe  opinion  that  appellant  had  failed,  to  allege^, 
as  it  was  incumbent  upon  it  to  do,~tbat  she  had  assented  to  the 
assignment  of  tbe  policy,  and,  as  a  consequence,  the  answer 
and  cross  petition  did  not  contain  a  cause  of  action  or  defense. 
But  it  is  now  argued,  as  was  done  in  the  original  briefs,  the  de- 
fect of  the  answer  and  cross  petition  in  that  respect  was  cured 
by  the  denial  of  the  appellee  in  her  reply  that  she  gave  such 
assent;  and  that  an  issue  of  fact  being  thus,  according  to  a  rec-^ 
ognized  rule  of  pleading,  really  joined,  the  lower  court  ought  to^ 
have  heard  proof  instead  of  sustaining  the  general  demurrer. 

To  make  manifest  the  error  of  that  position  Qsf>  counsel  we  will 
now  refer  to  the  various  pleadinsrs  and  orders  Qt  court  in  regard 
to  them  in  more  detail  than  was  deemed  necessary  to  do  in  the 
original  opinion. 

In  her  petition  appellee  stated  substantially  that  William- 
Bright  having,  as  cashier,  suffered  overdrafts,  aggregating  $.H8,000, 
to  be  made  upon  appellant,  the  Exchange  National  Bank,  prop* 
erty  belonging  to  him  and  others  was  mortgaged  to  secure  pay- 
ment thereof,  and  she  consented  the  policy  in  question  should 
be  pledged  for  the  same  purpose;  but  that,  although  there  waa^ 
a  sum  realized  from  the  mortp:aged  property  sufficient  to  satisfy 
that  debt,  appellant  wrongfully  withheld  said  policy  in  order  to, 
secure  payment  of  two  other  debts,  evidenced  by  notes  of  $H,00O 
and  $2,500,  William  Bright  owed,  for  which  purpose,  as  she 
alleged,  it  was  never  pledged  or  agreed  by  her  tobe;beld  or  used. 

In  the  original  answer  and  cross  petition  appellant  stated  that 
the  policy  was  assigned  and  transferred  by  William  Bright  te 
secure  payment  of  the  two  notes,  and  has  since  been  held  aa 
pledge  and  security  for  that  purpose.  It  was  also  stated,  though 
vaguely,  that  the  policy  was  so  as^^igned  and  pledged  w;itb  the 
assent  of  appellee.     But  although  the   court,  upon  motion,  ruled 
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appellant  to  make  more  speoiflo  the  allegation  as  to  assent  of 
appellee,  it  was  never  done,  there  being  do  reference  whatever  in 
the  amended  answer  filed  to  that  matter.  So  both  the  original 
answer  and  the  amendment  thereto  were,  without  oompiaintnow 
made  by  appellant,  strioken  from  the  record. 

Subsequently  what  was  called  an  amended  and  substitute  an- 
swer was  filed ;  but  in  it  there  was  no  mention  at  all  of  the 
assent  of  appellee  to  the  assignment  and  pledge  of  the  policy 
for  the  purpose  mentioned;  instead  there  was  an  allegation  that 
William  Bright  agreed  that  he  would  make  the  policy  available 
as  security  for  the  two  notes  by  changing  the  beneficiary  and 
putting  the  bank  in  place  of  appellee  as  such,  which,  as  therein 
alleged  and  now  argued  by  counsel,  could,  according  to  rule 
two,  have  been  done  without  the  assent  of  appellee. 

To  that  amended  and  substitute  answer  a  reply  was  filed,  in 
which  was  iterated  the  denial  contained  in  the  petition  that  she 
assented  to  the  assignment  and  pledge  of  the  policy  as  security 
for  said  two  nutes,  and  following  it  was  a  rejoinder  in  which  ap- 
pellant still  failed  to  allege  the  assent  of  appellee  to  such  assign- 
ment and  pledge.  And  now,  notwithstanding  appellant's  deter- 
mined and  persistent  failure  and  refusal  to  allege  such  assent 
was  given,  the  obvious  reason  of  which  being  that  it  could  not 
be  truthfully  or  consistently  done,  counsel  seriously  argue  that 
the  needless  repetition  in  the  reply  of  appellee^s  denial  had  the 
legal  effect  to  make  an  issqe  as  to  that  matter,  whether  the 
parties  were  willing  or  unwilling. 

The  purpose  of  pleading  is  to  enable  parties  to  reach  a  clear, 
well-defined  and  direct  issue;  but  not  by  construction  to  force 
one  that  involves  duplicity  or  dishonesty. 

Having,  in  the  amended  and  substitute  answer,  shifted  its 
ground  of  defense,  and  thereafter  relied  upon  the  alleged  change 
of  the  beneficiary,  which,  according  to  rule  two,  could  have  been 
done  without  the  assent  of  the  first-named  beneficiary,  appellant 
could  not  consistently  allege  there  had  been  even  an  assignment 
of  the  policy  to  secure  the  two  notes,  much  less  that  appellee 
had  assented  to  it. 

The  demurrer  was,  therefore,  properly  sustained  unless  the  at- 
tempted substitution  of  appellant  as  beneficiary  in  place  of  ap- 
pellee was  made  in  the  manner  required,  and  was  valid  and 
effectual  when  done. 

If,  according  to  the  nature  and  purpose  of  the  Massachusetts 
Benefit  Association,  as  shown  by  an  authenticated  copy  of  the 
articles  of  association  filed  as  an  exhibit,  appellant  bad  no  in- 
surable interest,  the  attempted  substitution  was  void,  although' 
provided  for  in  rule  two  of  the  policy.  Appellee  still  continued 
the  beneficiary,  and,  upon  the  death  of  her  husband,  was  enti- 
tled to  the  insurance  fund;  and  that  he  had  no  insurable  interest 
we  still  think  is  manifest. 

It  is,  however,  argued  that  the  demurrer  ought  not  to  have 
been  sustained  to  the  entire  pleading  because  appellant  was,  in 
any  event,  entitled  to  $135.49,  the  amount  of  premium  paid  on 
the  policy.  But  it  was  not  thjsreby  prejudiced,  because  that  de- 
mand was  never  controverted,  and'judgment  was  ultimately  ren- 
dered for  the  amount  thereof,  less  interest,  which  was,  by  cleri- 
cal misprision,  omitted  and  may  yet  be  allowed. 

Petition  overruled. 
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l^ICHOLASVILLE    WATER    CO.    v.  BOARD   OF   OOUNCIIi- 
MEN  OF  THE  TOWN  OF  NIOHOLASVILLE. 

(Filed  June  24,  1896—Not  to  be  reported.) 

Qrant  of  fraDobise  by  oity  wltbont  receivlDg  bids— The  i^rast  by  a  towD  of 
a  fraoobise  to  a  water  company  was  void  because  of  tbe  failure  of  tbe  town 
to  receive  bids  publicly  after  advertisement,  as  provided  in  section  164  of 
tbe  Constitution,  wbiob  became  operative  upon  the  adoption  of  that  Instrti* 
ment.  And  the  grant  of  the  franchise  being  void,  a  contract  made  by  tbe 
town  with  appellant,  the  assignor  of  the  company,  for  water  supply  is  also 
void.  But  tbe  town  is  liable  to  the  extent  it  has  received  its  water  supply 
under  tbe  contract,  even  though  appellant  be  regarded  as  an  occupant  of  the 
atreets  of  the  town  without  lawful  authority. 

Breckinridge  A  Shelby  for  appellant. 

Ben  P.  Campbell  for  appellee. 

Appeal  from  Jessamine  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazeliigg. 

The  grant  of  the  franchise  by  the  town  of  NioholasTille  to  the 
Kentucky  Water  Heating  and  Illuminating  Co.,  in  June,  18^, 
may  be  treated  as  void  because  of  the  failure  of  the  municipality 
to  reoelve  bids  publicly  after  due  advertisement  as  provided  in 
section  164  of  tbe  Constitution.  Tbe  prohibitory  provisions  of 
that  instrument  became  operative  upon  its  adoption.  (Beard,  Ao. 
V.  City  of  Hopkinsville,  95  Ky.,  28fl.) 

In  September  of  the  year  named  tbe  water  beating  and  illu- 
minating company,  with  the  approval  of   tbe  oity,  conveyed  and 

transferred  its  rights  and  privileotes  to  the  appellant,  who  erected 
Its  plant  and  proceeded  to  supply  the  water  for  city  purposes  as 
demanded  by  the  original  contract.  The  city  paid  two  quarterly 
installments  of  water  rental  of  $6.25  each,  the  last  oi^.e  being  in 
February,  189S,  but  becoming  dissatisfied,  refused  to  pay  fur- 
ther. Tbe  appellant  then  brouglit  this  suit  for  some  four  quar- 
terly installments,  due  up  to  April,  1894. 

Among  other  defenses  the  city  seeks  to  repudiate  its  contract 
and  avoid  the  payment  of  its  water  rental  because  of  the  consti- 
tutional provision  indicated.  That  bids  were  not  received  pub- 
licly after  due  advertisement  is  conceded,  and  for  that  reason 
the  court  upheld  the  defense  and  dismissed  tbe  petition. 

However  equitable  may  seem  the  right  of  the  appellant  to  en- 
force the  contract  of  June  20,  1892,  we  can  not  override  the  plain 
mandate  of  the  Constitution,  that  before  granting  such  franchise 
or  privilege  for  a  term  of  years  such  municipality  shall  first, 
after  due  advertisement,  receive  bids  therefor  publicly,  and 
award  tbe  same  to  the  highest  and  best  bidder.'" 

Nor  can  we  hold  the  grant  of  tbe  franchise  and  the  contract 
for  water  supply  to  be  separable,  declaring  tbe  one  void  and  tbe 
other  valid.  Such  a  construction  would  fritter  away  tbe  force  of 
the  entire  section.  Nevertheless,  if  in  other  respects  the  com- 
pany is  entitled,  we  are  constrained  to  hold  that  the  city  is  lia- 
ble to  the  extent  it  has  received  its  water  supply  from  the  appel- 
lant, even  if  the  latter  be  regarded  as  an  occupant  of  the  streets, 
etc.,  of  the  city  without  lawful  authority.  There  is  nothing  in. 
the  Constitution  denying  the  right  of  tbe  city  to  pay  for  what 
it  gets  when  the  necessities  of  the  nubile  require  its  outlay. 

Judgment  reversed  for  proceeaings  consistent  with  this 
opinion. 
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The  oonrt.  delivered  the  following  response,  to  petition  for  Ve- 
bearing  December  19,  1896: 

It  is  urged  on  petition  for  rehearing  that  by  section  162  of  the 

^tale  Constitution   the  appellee  is   prohibited  from  paying  "ahy 

<slaim  created  against  it  under  any  agreement  or  contract  made 

without  express   authority  of   law/'  and    the  argument  is  that 

because  the  grant  of  the  water  franchise  and  the  contract  con- 
nected therewith  are  void,  the  city  could  not  perform  the  mani- 
fest duty  of  providing  water  as  a  security  against  fires,  etc. 

Disregarding  the  void  grant  and  the  twenty-year  contract,  we 
think  the  appellee  might  have  bought  water  from  water  carts 
allowed  to  deal  in  that  useful  commodity  on  its  streets;  or  find- 
inpr  the  appellant  already  on  the  street,  however  it  may  have 
gotten  there,  it  could  contract  with  it  temporarily  for  water;  or, 
not  making  an  express  contract,  it  might,  by  using  the  water, 
put  itself  under  legal  obligation  to  pay  for  it,  and  especially  as 
the  old  charter  of  the  town  then  in  force  gave  the  city  authority 
to  provide  against  fires  and  obtain  water  for  public  purposes. 

In  Argent!  v.  San  Francisco,  16  Gal.^  255,  referred  to  in  Dillon 
on  Municipal  Corporations,  section  384,  Chief  Justice  Field 
states  the  rule  by  which  this  legal  obligation  may  arise  in  this 
language:  **The  doctrine  of  implied  municipal  liability  applies 
in  cases  where  money  or  other  property  of  a  party  is  received 
under  such  circumstances  that  the  general  law,  independent  of 
•express  contract,  imposes  the  obligation  upon  the  city  to  do 
Justice  with  respect  to  the  same.  If  the  city  obtain  money  of 
another  by  mistake,  or  without  authority  of  law,  it  is  her  duty 
io  refund  it,  not  from  any  contract  entered  into  by  her  on  the 
subject,  but  from  the  general  obligation  to  do  justice,  which 
l)inds  all  persons,  whether  natural  or  artificial.  If  the  city  ob- 
tain other  property  which  does  not  belong  to  her  it  is  her  duty 
to  restore  it;  or,  if  used  by  her,  to  render  an  equivalent  to  the 
true  owner  from  the  like  general  obligation.  The  law,  which 
always  intends  justice,  implies  a  promise.'' 

To  the  same  effect  see  Dillon  on  Municipal  Corporations,  sec- 
tion 883;  Frankfort  Bridge  Co.  v.  City  of  Frankfort,  18  B.  M., 
41;  Lee  v.  Trustees  of  Flemingsburg,  8  Dana,  28. 

As  aptly  said  by  counsel  for  appellant,  "the  fact  that  the  con- 
tract which  was  made  in  1892  in  connection  with  the  franchise 
was  unauthorized,  could  not  make  it  unlawful  for  the  town  by  a 
i3ubseauent  act,  wholly  dintinct  from  the  unauthori7.ed  one,  to 
place  itself  in  a  contractual  status  towards  the  water  company.*' 

JPetitiou  for  rehearing  and  modification  are  overruled. 


MENNINGER  v.  RAMPE'S  ADM  X. 

(Filed  October  29,  1896— Not  to  be  reported.) 

1.  Funeral  expenBes— Judgment  sapported  by  evidenoe— In  this  suit  by  an 
undertaker  to  recover  of  defoDdant  the  ainount  of  an  acoooDt  for  the  funeral 
•expenses  of  her  husband,  in  which  the  principal  defense  was  that  the  services 
^ere  performed  and  the  goods  furnished  at  the  iiistanoe  of  a  railroad  com- 
pany, in  whose  service  the  deceased  was  at  the  time  he  was  killed,  the  find- 
ing of  the  court  for  defendant  Is  supported  by  the  evidence. 

8.  Practice  in.  civil  oases— Reversible  errors— As  this  was  an  ordinary 
«otion  in  which  the  law  and  facts  were  submitted  to  the  court  without  in- 
tervention of  a  jury,  the  judgment  of  the  court  must  be  treated  as  the  ver- 
dict of  a  properly-instructed  jury,  and  can  not  be  disturbed  unless  flagrantly 
Against  the  evidenoe. 
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8.  Same— In  the  absenoe  of  a  motion  for  a  new  trial  the  only  question  tbafr 
ean  be  considered  heria  is  whether  the  pleadings  and  evidence  support  th» 
Judgment. 

O'Hara  &  Bouse  for  appellant. 

R.  B.  Bruwn  for  appellee. 

Appeal  from  Gallatin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

This  action  was  instituted  in  the  Gallatin  Circuit  Court  by  the 
appellant  against  the  appellee  to  recover  judgment  for  1165  for 
casket  and  box  and  other  funeral  expenses  of  Charles  Bampe^ 
the  husband  of  appellee. 

It  seems  that  the  husband  was  an  employe  of  the  L.  &  N.  B. 
B.  Co.,  and  was  injured  while  in  the  service  by  the  negligence 
of  said  company. 

The  claim  of  appellant  is  that  the  goods  were  furnished  at  the 
instance  of  appellee.  The  chief  defense  is  that  the  services  and 
goods  were  furnished  at  the  instance  of  the  said  company,  as 
was  its  custom  in  such  cases.  It  also  appears  that  appellee  sued 
the  company,  and  compromised  her  claim  for   the  sum  of  $1,500. 

The  law  and  facts  were  submitted  to  the  court,  and  the  court 
dismissed  the  petition,  and  from  that  judgment  appellant  prose- 
cutes this  appeal.  No  motion  for  a  new  trial  was  made,  hence 
the  only  question  that  can  be  considered  here  is  whether  the 
pleadings  and  evidence  support  the  judgment. 

A  separate  finding  of  law  and  facts  was  rendered  by  the  court 
from  which  it  appears  that  the  court  was  of  the  opinion  that  a. 
preponderance  of  the  evidence  showed  that  appellant's  superin- 
tendent came  to  appellee  and  informed  her  that  he  was  the  un- 
dertaker of  said  company,  and  sent  there  to  take  charge  of  the 
husband  and  bury  him;  that  the  body  was  shipped  over  the  L. 
&  N.  railroad  from  Ludlow  to  Louisville,  and  taken  from  the 
depot  to  the  cemetery,  at  an  expense  of  from  $50  to  $60,  and  the 
same  was  paid  by  the  L.  <&•  N.  railroad;  that  appellant  sent  the 
claims  sued  on  to  the  L.  &  N.  B.  B.  Co.  for  payment,  and  never 
demanded  payment  of  appellee  until  the  12th  of  April,  1893;  that 
the  proof  tended  to  show  that  the  articles  were  not  sold  to  ap- 
pellee, but  to  the  L.  <fe  N.  B.  B.  Co.,  or  rather  furnished  at  the 
request  of  the  company,  aud  that  appellee  never  contracted  with 
appellant  to  furnish  tbe  articles. 

The  bill  of  exceptions  shows  that  Scott,  on  the  behalf  of  plain- 
tiff, was  the  only  witness  who  professed  to  know  the  facts. 
Without  repeating"  his  testimony,  suffice  it  to  say  that  he  sus- 
tains plaintiff's  claim,  but  the  defendant  testified  on  her  behalf 
to  the  effect  that  she  did  not  buy  the  goods,  nor  authorized  the 
services  to  be  rendered,  and  tljat  Scott  told  her  that  he  was  the 
company's  undertaker  and  had  come  to  attend  to  the  burial. 

The  judcrment  of  the  court  below  must  he  treated  as  the  ver- 
dict of  a  properly  instructed  jury,  and  can  not  be  distuibed 
unless  flagrantly  against  the  evidence,  and  we  are  not  prepared 
to  say  that  the  judgment  is  not  sustained  by  sufficient  evidence^ 
or  flagrantly  aerainst  the  evidence,  and  it  must,  therefore,  be» 
and  is,  affirmed. 
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HUGHES  V.  RODES,  TRUSTEE,  Ac. 

(Filed  Ootrober  29,  1896— Not  to  be  reported.) 

1.  Gonstmotlon  of  devise— Where  a  testator,  after  devislDg  certain  real 
estate  to  his  daughters,  added  a  olause  direotiog  that  the  portions  of  hi& 
eetate  given  to  his  daughters  should  be  placed  In  the  hands  of  his  ezeoutore 
as  trustees,  with  the  provision  that  '*the  trustees  shall  hold  and  manage^ 
their  shares  as  long  as  they  remain  under  age  and  unmarried,  but  when  each 
comes  of  age  or  marries  she  shall  be  entitled  to  the  use,  posMSSion,  control 
and  enjoyment  of  her  share  and  its  proceeds,  to  her  sole  and  separate  use,, 
free  from  the  debts  or  engagements  of  her  husband,"  and  further  providing 
that  "the  trustees  are  authorized  to  sell  any  portion  of  the  share  of  either  o?' 
my  daughters  and  re-Invest  in  other  property  or  funds,  to  be  held  for  the- 
same  uses  and  subject  to  the  same  liipitations,"  and  "this  they  may  do  at 
their  discretion  during  the  minority  of  my  daughters  and  while  they  are 
sinffle,  but  after  each  marries  or  comes  of  age  said  sale  or  reinvestment  of  hei^ 
share  shall  be  made  by  her  direction."  the  trusteeship  was  to  continue  only 
so  long  as  the  daughters  remained  under  age  and  unmarried. 

9.  Same— A  clause  directing  that  if  either  of  the  daughters  "shall  die  with^ 
out  issue  the  trustees  shall  deliver  her  estate  to  my  other  two  children  and 
their  Issue"  has  reference  to  a  dying  before  majority  or  marriage.  But  even 
if  this  be  not  true,  the  trust  Imposed  IS  a  mere  naked  one,  and  when  one  of 
the  real  beneficiaries  made  a  conveyance  with  her  husband  the  title  passed 
and  no  duty  was  Imposed  upon  the  purchaser  to  see  to  the  reinvestment  of 
the  purchase  money. 

8.  Continuance  of  trusteeship — Application  of  purchase  money— Where  a. 
deed  of  trust  gave  to  the  trustee  power  to  sell  and  reinvest,  further  provide 
ing  that  if  the  trustee  named  should  die  before  fully  executing  the  trust  hla 
successor  should  be  appointed  by  the  grantor  in  the  deed.  If  living,  and  If  he 
should  die,  then  by  his  executor,  both  the  trastee  named  and  the  grantor- 
having  died  and  a  successor  to  the  trustee  having  been  appointed  by  the  eze- 
ontor  of  the  grantor  and  afterward  resigned,  in  an  action  which  he  had 
brought  in  the  circuit  court  for  a  settlement  of  his  accounts  as  trustee,  a 
trustee  appointed  by  the* chancellor  had  the  right  to  sell  the  land  under  the- 
ezpress  power  given  in  the  original  deed  of  trust,  and  will  hold  the  proceeds 
for  reinvestment  in  accordance  with  that  deed. 

George  S.  Shanklin  for  appellaDt. 

MortoD  &  Darnall  and  J.  D.  Hunt  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

By  his  written  contract  of  April,  1896,  the  appellee,  as  trustee- 
of  Anna  D.  Qeorge,  widow  of  John  W.  Qeorge,  sold  and  agreed 
to  convey  to  the  appellant,  by  good  and  suffloient  title,  some  276. 
acres  of  land  in  Fayette  county,  and  for  which  the  latter  waa 
to  pay  the  sum  of  $27,500  in  cash. 

To  the  suit  of  appellee  asking  a  specific   performance  of  this 
contract  the  appellant  contends  that    the    title    tendered    in   the> 
petition  is  not  sufficient  for  two  reasons:  First,  because  the  land 
is  a  part  of  the  lands  given  by  Thomas  Hughes,  deceased,  to  his 
daughters,  and    whose  title  was    limited  under    the  will  of  their 
father. 

The  clause  of  the  will  supposed  to  affect  the  title  is  as  follows: 
"The  portions  of  my  estate  herein  given  to  my  daughters  I 
direct  shall  be  placed  in  the  hands  of  my  executors,  as  trustees^ 
for  their. use  respectively.  The  trustees  shall  hold  and  manage' 
their  shares  as  long  as  they  remain  under  age  and  unmarried  :^ 
bat  wbeO  each   comes  of  age  or  marries*  she  shall  be  entitled   ta 
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the  use,  possession,  control  and   enjoyment  of  ber  isbare  and  its 

proceeds,  to  ber  sole  and  separate   use,  free  from  tbe  debts  and 

engagements  of   ber  busband.     Tbe   trustees   are   authorized   to 

sell  any  portion  of  tbe  sbare  of  either  of  my  daughters  and  reiti- 

vest  in  other   property  or   funds,  to  be    held  for   the   same    uses 

^nd  subject  to  the  same  limitations.    This  they  may  do  at  their 

<)i6oretion  during   tbe  minority  of   my  daughters  and  while  they 

are  single,- but  after  each   marries  or  comes  of  age  said   sale  or 

reinvestment  of   ber  share   shall  be   made  by  ber   direction.    If 

either   of   my  daughters    shall  die   without   issue    the    trustees 

49hall  deliver  her  estate  to  my  other  two  children  and  their  issue; 

if  both  should  die,  tbe  whole  shall  pass  to  my  son  or  his  issue. *^ 
The  testator  left  two  daughters  and  a  son.  One  of  the  daughters 
died  without  issue,  and  the  land  then  passed  to  the  surviving 
daughter  and  son. 

After  the  marriage  of  the  daughter  her  husband,  James  B.  Mo- 
Creary,  qualified  as  her  trustee,  and,  together  with  his  wife,  con- 
veyed tbe  land  to  Hughes,  who  conveyed  it  to  George. 

The  latter  then  conveyed  it  to  a  trustee  for  his  wife  Anna,  with 
power  to  sell  and  reinvest  the  proceeds. 

The  will  sought  to  be  construed  is  not  made  a  part  of  the  rec- 
ord, but  the  ninth  clause  is  copied  in  tbe  petition  and  the  an- 
swer. We  are  to  suppose  that  in  some  preceding  clause  the  tes- 
tator had  given  to  his  daughters,  inappropriate  and  uhrestricted 
language,  certain  lands,  and  only  added  the  ninth  clause  to 
create  tiie  limitation  imposed  therein;  and,  so  assuming,  we 
think  it  clear  that  the  trustees  might  hold  and  manage  the  estate 
-only  so  long  as  the  daughters  remained  under  age  and  unmarried. 

The  sale  and  reinvestment,  therefore,  contemplated  by  the  will 
<3ould  occur  only  while  the  trustees  were  su  holding  and  manag- 
ing. There  is  no  provision  for  any  trusteeship  after  marriage  or 
after  reaching  maturity  Sale  and  reinvestment  are  provided 
for  during  minority  and  before  marriage.  After  that  a  sale  of 
the  land  may  be  made  at  the  direction  of  the  daughter,  or  a  re- 
Investment  may  be  made  at  her  direction. 

During  their  minority  and  while  single  the  language  is  *'sell 
and  reinvest/*  after  that  the  daughters  for  themselves  may  ''sell 
or  reinvest.'*  And  this  power,  especially  that  to  sell  at  pleasure, 
is  altogether  in  accord  with  the  unrestricted  devise  which  we 
have  supposed  is  made  in  other  portions  of  the  will. 

The  clause  wherein  tbe  trustee  is  directed  to  turn  over  the 
estate  to  the  other  daughter,  if  either  should  die  without  issue, 
refers  to  dying  before  majority  or  marriage,  as  it  was  then  only 
that  the  estate  was  under  the  management  or  control  of  the 
trustee;  and  it  is  otherwise  reasonably  clear  that  the  limitation 
•over  upon  failure  of  issue  is  not  of  indefinite  duration,  but  has 
reference  to  the  death  of  the  daughter  before  reaching  full  age 
or  marriage. 

If,  however,  we  ar«  mistaken  in  this,  yet  it  follows  that  the 
trust  imposed  is  a  mere  naked  one,  and,  when  the  real  benefi- 
oiary  made  the  conveyance,  as  she  did  with  her  husband,  the  title 
passed,  and  no  duty  was  imposed  on  the  purchaser  to  see  to  the 
reinvestment.     (Section  4848,  Kentucky  Statutes.) 

There  does  not  appear  to  have  been  any  irrezularity,  as  sug- 
gested as  the  second  objection  to  the  title,  in  the  appointment 
of  the  appellee,  Bodes,  as  trustee  of  Anna  D.  George,  or  in  the 
execution  of  his  powers  as  such  trustee. 

As  we  have  seen,  W.  T.  Hughes  was  invested  with  perfect  title 
l)y  the   deed  of   McCreary   and  wife.    Hnghes.sold    to  Jobti  ^. 
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George,  and  Qeorge  oonveyed  to  Morgan,  to  bold  for  the  b.eneflt: 
of  bis  wife,  Anna  D.  George,  and  others,  with  power  to  sell  and 
reinvest. 

The  deed  of  triist  further  provided  that  if  Morgan  should  die- 
before  fully  exeouting  the  trusthis  succesHor should  be  appointed 
by  said  John  W.  George,  if  living;  and  if  he  should  die,  then  hla 
executor  should  appoint.  Morgan  died  before  George,  and  the- 
latter  did  not  appoint  a  trustee.  His  executor,  however,  ap- 
pointed one  Soott,who  filed  .a  suit  in  equity  in  the  Fayette  Cir- 
ouit  Court  to  settle  his  account  as  trustee,  and  therein  resigned 
his  office  as  trustee.  The  chancellor  thereupon  appointed  ap- 
pellee Bodes,  who  made  the  sale  of  the  land  under  the  express, 
power  given  in  the  original  deed  of  trust,  and  is  to  hold  the 
proceeds  for  reinvestment  in  accordance  with  that  deed. 
The  judgment  below  decreeing  specifio  performance  is  affirmed.. 


GKANT,  ASS'EE  v.  BOSS,  Ac. 
(Filed  October  14,  1896.) 

1.  Gorporationfl— Dividend  deolared  by  inifltake-— Right  of  assignee  to  mals& 
v^olamation— DSyidf^nds  deolared  by  the  dlreotors  of  a  oorporatlon  and  re- 
ceived by  the  stockholders  njay  be  reclaimed  by  the  directors  if  illegally  de-^ 
oiared  under  a  misapprehension  of  the  r\fiht  to  declare  them,  or  under  the 
belief  that  there  were  profits  when  there  were  none.  And  if  there  be  an  as- 
signment by  the  oorporatlon  for  the  benefit  of  creditors,  such  right  to  reclaim 
dividends  improperly  declared  and  paid  passes  to  the  assignee  if  the  terms  of 
the  assignment  are  sufficiently  comprehensive  to  embrace  them,  as  they  aire 
in  this  case,  the  right  of  reclamation  against  any  and  all  stockholders  being 
expressly  given  to  the  assignee. 

2.  Same— The  fact  that  the  stockholders  authorized  and  directed  the  board 
to  make  the  payment  does  not  alter  the  rule.  The  stockholder  can  nor.  do  a 
wrong  even  by  mistake  and  take  advantage  of  it.  Moreover,  it  is  the  busi- 
ness of  the  board  of  directors  alone  and  not  of  the  stockholders  to  declare 
dividends,  and,  therefore,  the  resolution  of  the  stockholders  was  to  no  pui:» 
pose. 

Thomas  W.  Bullitt   and  St.  John  Boyle  for  appellant. 

Swager  Sherley  for  appellees. 

Stone  &  Sudduth  for  Mason,  Goooh  &  Hoge  Co. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

By  reason  of  its  insolvency  the  Southern  Central  Co.  in  189S 
executed  a  deed  of  assignment  lor  the  benefit  of  its  creditors,  by 
which  it  conveyed  to  the  appellant  its  entire  property,  including 
all  claims,  demands,  choses  in  action,  and  right  of  reclamation 
against  any  and  all  of  its  stockholders  and  debtors. 

Thereupon  this  suit  was  brought  by  the  assignee  against  the 
stockholders  of  the  company  to  recover  assets  of  the  corporation, 
which  had  been  distributed  among  the  defendants  when  it  waa 
insolvent  and  largely  indebted. 

This  distribution  was  not  alleged  to  have  been  fraudulently 
made,  but,  on  the  contrary,  the  dividend  was  declared  and  dis- 
tribution made,  it  is  averred,  under  a  mistaken  belief  on  all  sides 
that  snffleient  assets  would  remain  to  discharge  all  corporate 
debts. 

While  other  issues  are  tendered  in  the  answer  of  the  stockhold^ 
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«r8,  it   seems   conaeded  that  if  the  defense  set  up   in  the  third 
paragraph  be  held  good  the  plaintiti  can  not  recover. 

This  is  substantially  to  the  effect  that  the  distribution  com- 
plained of  was  not  the  act  alone  of  the  board  of  directors  of  the 
"companv,  but  w:as  also  the  act  of  the  company  itself;  that  the 
stockholders  immediately  before  the  distribution  made  a  thor- 
ough examination  of  the  financial  condition  of  the  company,  and 
tound  thereby  and  declared  it  to  be  solvent,  with  a  large  sur- 
plus ef  capital  stock  and  assets  over  all  liabilities,  and  for  that 
reason  the  stockholders,  at  a  meeting  held  for  that  purpose, 
authorized  and  directed  the  board  of  directors  to  distribute  the 
funds  in  dispute.  A  demurrer  to  this  defense  was  overruled,  and 
the  plaintiff  declining  to  plead  further  the  petition  was  dismissed. 
The  first  question  presented  is  whether  or  not  plaintiff  can 
maintain  this  suit. 

We  have  seen  that  express  authority  is  given  the  plaintiff  by 
the  deed  to  sue  for  demands,  reclamations,  etc.,  against  the 
stockholders,  and  the  question,  therefore,  is,  could  the  company 
have  brought  such  a  suit? 

In  Lexington  L.,  F.  A  M.  Ins.  Co.  v.  Page,  <&c.,  17  B.  M.,  412,  it 
wjis  held  that  dividends  declared  by  the  directors  and  received 
by  the  stockholders  may  be  reclaimed  by  the  directors,  if  illegally 
declared  under  a  misapprehension  of  the  right  to  declare  them; 
and  if  there  be  an  assignment  by  the  corporation  to  a  trustee, 
such  right  to  reclaim  dividends  improperly  declared  and  paid 
passes  to  the  assignee  if  the  terms  of  the  assignment  are  sufll- 
•ciently  comprehensive  to  embrace  them.  It  was  there  said  to  be 
well  settled  that*Mf  dividends  were  made  under  a  misconcep- 
tion on  the  part  of  the  directors  of  what  constituted  profits,  and 
under  a  belief  that  there  were  profits  to  divide,  when  in  fact 
there  were  none,  they  might  be  reclaimed,  because  the  stock- 
holders who  received  them  were  not  entitled  to  them,  and  they 
had  been  paid  over  and  received  under  the  operation  of  a  mutual 
mistake.^'  (Gratz  v.  Redd,  4  B.  M.,  191;  3  Thompson's  Law  of 
Corp.,  section  8555;  Cook  on  Stock  and  Stockholders,  volume 
1,  sections  548-9.) 

The  petition,  thei^^fore,  presents  a  good  cause  of  action. 

It  is  said  in  the  answer,  however,  and  this  presents  the  only 
remaining  question,  that  because  the. stockholders  authorized 
and  directed  the  board  to  make  the  payment  the  company  itself 
acted,  and  the  rule  announced  by  the  authorities  cited  does  not 
apply.  We  do  not  appreciate  this  reasoning.  It  is  impossible  to 
give  a  different  effect  to  the  mistake  of  the  stockholder  when 
the  facts  in  his  individual  capacity  in  receiving  the  dividend,  and 
to  the  mistake  of  all  the  stockholders  when  they  act  in  their 
official  capacity  in  giving  the  direction  to  the  board. 

It  is  the  mutual  mistake  which  the  law  seeks  to  rectify,  and 
the  form  or  manner  of  its  commission  is  immaterial.  The  stock- 
bolder  neither  in  his  individual  nor  corporate  capacity  can  do  a 
wrong  even  by  mistake  and  take  advantage  of  it.  Moreover,  the 
resolution  of  the  stockholders  was  to  no  purpose,  as  it  is  alone 
the  bulsness  of  the  board  of  directors  to  declare  dividends  and 
control  the  distribution  of  profits.  (1  Waterman  on  Cor.,  section 
124;  Hoyt  v.  Thomson's  Ex'ors,  19  N.  Y.,  216.) 

Judgment  reversed  for  proceedings  consistent  herewith.         _ 
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SOUTHAIiL  V.  GRIFFITH. 

(Filed  October  29,  1896.) 

1.  EleotiODB— Nominee  by  petition— Rlfzht  to  have  name  placed  on  ballot 
under  party  device— Where  a  candidate  for  office  seeks  to  have  bis  name 
placed  upon  the  official  ballot  by  petition  be  roust,  in  order  to  entitle  himself 
^  have  his  name  placed  under  the  device  of  a  particular  party,  make  two 
ibings  to  appear:  First,  that  the  party  in  question  has  failed  to  nominate 
by  convention  a  candidate  for  that  office;  and,  second,  that  he  is  in  fact  a 
nominee  by  petition  of  that  party.  And  as  the  plaintiff  in  this  case,  who 
«eek8  by  mandamus  to  compel  the  clerk  to  place  his  name  on  the  ballot 
under  the  device  of  the  People's  Party  as  a  nominee  by  petition «  has  failed 
to  make  either  of  those  facts  appear,  he  is  not  entitled  to  the  relief  sought. 
As  it  is  nowhere  stated  that  anv  one  of  those  who  signed  the  petition,  or  even 
the  plaintiff  himself,  is  a  member  of  the  People's  Party,  it  can  not  be  said 
that  plaintiff  is  a  nominee  by  petition  of  that  party. 

2.  Same— As  neither  the  plaintiff  in  his  pleading  nor  the  electors  in  their 
petition  ask  that  his  name  should  be  placed  elsewhere  on  the  ballots  than 
tinder  the  device  of  the  People's  Party,  and  the  plaintiff  was  not  entitled  to 
that  relief,  the  court  erred  in  requiring  the  clerk  to  place  his  name  at  all  on 
the  ballots  as  a  candidate  for  congress. 

8.  Same — An  answer  alleging  that  electors  who  signed  the  petition  in 
question  had  also  signed  a  petition  for  the  name  of  John  W.  Lockett  to  be 
placed  on  the  ballots  as  a  candidate  for  the  same  office,  and.  that  they  we>e 
numerous  enough  to  reduce  the  whole  number  below  400,  constituted  a  com- 
plete defense  to  the  action. 

Little  A  Little  for  appellant. 

C  S.  Walker  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

G.  W.  Southall  brought  this  action  for  a  writ  of  mandamus,  re- 
quiring J.  T.  Griffith,  clerk  of  the  Daviess  County  Court,  to  cause 
printed  on  the  ballots  his  name  as  a  candidate  for  congress  in  the 
Second  district  of  this  State,  at  the  November  election,  1896, 
under  the  device  of  the  People^s  Party,  being  '*a  plow  and  ham- 
mer/' and  under  the  name  or  title  of  that  party  ticket. 

It  is  stated  in  his  petition  that  he  is  a  candidate,  and  has  all 
the  requisite  qualifications  for  that  office;  and  that  more  than  400 
electors  of  said  district,  qualified  to  vote  for  such  candidate,  did 
in  writing  petition  the  county  court  clerk  of  each  county  to  so 
have  printed  his  name  on  the  ballots,  which  he,  October  19,  1896, 
presented  to  defendant  Griffith  as  such  clerk;  but  that  defendant 
refused  to  receive  or  to  conaply  with  it  by  causing  plaintiff's 
name  placed,  in  the  manner  mentioned,  on  the  ballots. 
'  The  lower  court  adjudged  plaintiff  was  not  entitled  to  the 
speciflo  relief  asked,  but  was  entitled  to  have  his  name  placed 
on  the  ballots  as  a  candidate  for  congress  under  a  suitable  de- 
vice to  be  selected  by  defendant  as  clerk.  From  that  judgment 
plaintiff  has  appealed,  while  defendant  moves  for  cross  appeal; 
and,  as  public  interest  demands  and  parties  have  agreed  to  sub- 
mission of  the  case  out  of  due  order,  we  will  now  pass  on  the 
questions  involved. 

The  mannerof  conducting  elections  is  provided  by  article  3, 
chapter  48,  Kentucky  Statutes*  but  the  ooDditions  in  which  the 
name  of  a  person  offering  as  &  candidate  for  an  office  may  be 
placed  on  ballots   are  in  detail  prescribed    in  section  1468,  which 
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we   will  ooDslder   in   oonneotioD.  with    seotioD  1460,  that   relates 
partioularly  to  the  foim  and  requisites  of  ballots. 

It  is  the  purpose  of  those  two  sections  to  aocoraplish  the  two 
principal  objects  of  enabling  each  elector  to  vote  IntelligeDtly, 
and  have  a  reasonable  opportunity  to  vote  during  the  single  da^ 
allowed  by  the  Constitution  to  hold  an  election;  and  in  providing- 
the  plan  by  which  both  those  objects  can  be  accomplished  th6> 
legislature  recognises  at  the  outset  the  existence  of  two  welK 
known  facts:  First  that  there  are  distinct  political  parties,  each 
of  which  is  regularly  organized;  second,  that  electors  in  select* 
ing  candidates  for  offices  for  whom  they  will  vote  are  gener- 
ally controlled  rather  by  party  fealty  than  personal  preference. 

Upon  that  idea  the  legislature  has  in  detail  provided  in  section 
1463  the  manner  by  which  the  names  of  candidates  nominated  by 
a  convention  or  primary  election  of  a  particular  party  may  pro-* 
cure  their  names  printed  on  the  ballots,  though,  assuming  that 
persons  may  occasionally"  become  candidates  independent  of  a 
mere   party  nomination,  or   in    cases  of   failure  of   a   particular 

f^arty  to  make  a  nomination  or  selection  by  primary  election,  the 
eglslature  has  made  provision  for  the  names  of  such  persons  to 
bo  placed  on  ballots  as  candidates  for  the  respective  offices  to> 
which  they  may  aspire.  And  the  mode  prescribed  in  such  ex- 
ceptional oases  is  by  petition  of  qualified  electors  residing^ 
within  the  State,  county  or  district  where  such  independent 
candidate  may  be  voted  for  and  elected;  and  in  furtherance  of 
those  two  objects  the  actual  form  of  ballot  to  be  used  in  all  elec- 
tions is  prescribed  by  section  1460,  which  must  contain  at  the 
top  a  device  regularly  adopted  by  each  party.  Under  that  must 
be  printed  the  party  ticket,  such  as  Democratic  ticket.  Republi- 
can ticket  or  Populist  ticket,  as  the  case  may  be,  and  under  that 
are  placed  names  of  all  candidates  who  are  entitled,  accordiiig^ 
to  provision  of  the  statutes,  to  be  classified  as  candidates  of  the 
respective  parties  for  the  various  offices  to  be  filled  at  a  particu- 
lar election. 

By   section  1468  it   is   provided:  *'The   county   clerk   of  eaohr 
county  shall    cause  to  be    printed  on    the  respective    ballots  the- 
names  of  the  candidates  nominated  by  the  convention  or  primary 
election  of  any  party  that  can  cast  two  per  cent,  of  the  total  vote 
of  the  State  at' the  preceding  general  election,  as  certified  to  said 
clerk   by  the  presiding  efficer  and  secretary  of  such  convention;, 
or,  in  case  of   primary  election,  by  the   chairman  and   secretary, 
of  any  county  or  district  committee;  and  also  the  names  of  any 
candidate  for   any   office  when   petitioned    to  do  so   by  electors, 
qualified    to  vote  for  such  candidate;"  the  number  of  petitioners- 
required  in  such  case  as  this  being  400. 

It  is  further  provided  **that,  if  two  or  more  conventions  be 
called  by  authorities  claimed  to  be  the  rightful  authorities  of 
any  party,  said  clerk  shall  select  some  suitable  devices  to  distin- 

f;uisb  one  faction  from  the  other,  and  print  the  ballots  accord- 
ngly:  Provided,  however.  That  if  any  political  party  eti titled  to- 
nominate  by.  convention  shall  in  any  case  fail  to  do  so  the  names- 
of  all  nominees  by  petition  for  any  office,  who  shall  be  designated 
in  their  petition  as  members  of  and  candidates  of  such  party, 
shall  be  printed  under  the  device  and  title  of  such  party  on  tbo 
ballots  as  if  nominated  by  convention." 

It  is  plain  that  under  the  first  portion  of  that  sectioq  quoted 
and  italicised  the  county  clerk  is  not  required  to  place  the  name- 
of  a  candidate,  in  whose  behalf  a  mere  petition.  1«  prjsseoted, 
under  the  device  or  on  the  ticket  of  either  particular  party;  anci 
to  entitle  the  name  of  any  candidate  for  office  to  be  placed.  Id 
virtue  of  the  second  portion  quoted  and  italicised,  under  a  par- 
ticular party  device  or  ticket,  it  is  equally  plain  that  the  faot^ 
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Bhould  exist  and  be  made  to  appear,  first,  that  the  party  in  ques- 
tion bad  failed  to  nominate  by  convention  a  candidate  for  that 
office;  second,  that  the  person  who  seeks  to  have  his  name  ao 
placed  on  the  ballots  is  in  fact,  and  shown  to  be  in  meaftiM  of 
the  statute,  a  nominee  by  petition  of  that  pary. 

It  is  not  stated  nor  shown  the  People's  Party  had  failed  to 
nominate  by  convention  a  candidate  for  congress  in  the  Second 
district,  to  be  voted  for  at  the  November  election.  It  does  not 
appear,  nor  is  any  statement  of  facts  made  from  which  it  can  be 
reasonably  inferred,  that  appellant  is,  in  any  sense,  the  nominee 
by  petition  uf  that  party,  for  it  is  nowhere  stated  that  any  one  of 
those  who  signed  tlie  petition,  or  for  that  matter  even  appellant 
himself.  Is  a  member  of  the  People's  Party.  In  fact,  for  anv 
thing  to  the  contrary  appearing,  the  petitioners  as  well  as  appel- 
lant may  be  members  of  another  or  other  parties. 

It  is  stated  the  petitioners  desire  his  election,  but  that  does  not 
alone  entitle  him  to  have  his  name,  as  a  candidate  for  congress, 
placed  under  the  device  or  on  the  ticket  of  that  party. 

There  should,  in  such  case  as  this,  be  a  substantial  compliance 
with  the  requirements  of  the  statute,  otherwise  electors,  who 
are  not  both  intelligent  and  circumspect,  would  be  deceived 
and  defrauded  of  their  right  to  vote  for  candidates  of  their 
choice. 

In  our  opinion  the  court  properly  denied  the  specific  relief 
asked  by  appellant,  but  erred  in  requiring  appellee  to  place  bis 
name  at  all  on,  the  ballots  as  a  candidate  for  congress,  because 
neither  he  in  his  pleading  nor  the  electors  in  their  petition  ask 
that  his  name  should  be  placed  elsewhere  on  the  ballots  than 
under  the  device,  and  on  the  ticket  of  the  People's  Party. 

It  seems  to  us  the  lower  court  also  erred  in  sustaining  a  gen- 
eral demurrer  to  the  answer,  for  section  1464  provides  that  if  any 
person  shall  loin  in  nominating  by  petition  more  than  one  nom- 
inee for  an  office  to  be  filled,  such  person  shall  not  be  counted  as 
a  petitioner  for  either  nomination;  and,  therefore,  the  statement 
in  the  anwser  that  the  electors,  who  signed  the  petition  in  ques- 
tion had  also  signed  a  petition  for  the  name  gf  John  W.  Lockett 
to  be  placed  on  the  ballots  as  a  candidate  for  the  same  office,  and 
they  were  numerous  enough  to  reduce  the  whole  number  below 
400,  constituted  a  complete  defense  to  the  action. 

For  the  reasons  inaicated  the  judgment  is  affirmed  on  the 
original  and  reversed  on  cross  appeal,  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


McCLURE  V.  BIGSTAFF. 

(Filed  October  17,  1896— Not  to  be  reported.) 

1.  Contract  in  writing— Vendor  and  vendee— The  aooeptaooe  of  a  deed  by 
the  grantee  and  the  posaession  of  the  land  under  it  operate  as  an  agreement 
on  bis  part  to  part  to  pay  the  purchase  price  reoited  in  the  deed,  and  an 
action  therefor  1b  fonnaed  upon  a  contract  In  writing  within  the  meaning 
of  the  statute  of  limitation. 

9.  Vendor*!  lien  upon  land  of  married  woman— Limitation— The  land  of  a 
mairled  woman  can  be  subjected  to  the  payment  of  a  note  for  the  purchase 
money,  a  Hen  being  retained  in  the  deed,  although  no  personal  judgment 
can  be  rendered.  And  a  lien  follows  the  notes  into  the  hands  of  an  assiRnee. 
however  remote.  And  to  an  action  to  enforee  the  lien  the  fifteen  years'  stat- 
ute applies,  the  contract  being  in  writing  within  the  meaning  of  toe  statute. 

8.  Same— Although  the  notes  are  not  described  in  the  deed,  yet  as  they 

vol.  18-39 
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reoite,  and  the  proof  showB,  that  tb«y  were  eieonted  for  the  deferred  payxDentB, 
ajad  It  appears  that  the  notes  and  deed  were  but  one  transaction,  the  oon- 
tentlon  that  the  action  to  enforce  the  lien  is  based  upon  the  provisions  of 
the  deed  alone  and  not  upon  the  notes,  and  that  the  five  years'  statnte  for 
that  reason  applies,  is  not  well  founded. 

4.  Same— Parties  to  action— The  notes  being  made  payable  to  a  part  of  the 
'Igrantors  for  the  benefit  of  all  and  assigned  by  the  luiyees  to  plaintiff,  the 
other  grantors  were  not  necessary  parties  to  the  action,  although  by  the 
terms  of  the  deed  the  deferred  payments  were  to  be  made  to  the  grantors 
and  the  lien  was  retained  for  the  benefit  of  all,  the  payees  being  persons 
''with  whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit  of 
another."    (Civil  Code,  section  81.) 

6.  Validity  of  assignment— The  fact  that  the  assignments  of  the  notes  were 
signed  by  the  payees,  with  the  addition  of  the  words  ''administrators  of  J. 
F.  Triplett.  deceased,"  does  not  operate  to  nullify  the  assignment,  as  the 
title  will  be  treated  as  words  of  description. 

6.  Amendment  to  pleading— Infants— As  an  amended  answer  of  infant  de- 
fendants was  practically  an  amendment  to  conform  to  proof,  the  court  did 
not  err  to  the  prejudice  of  the  infants  in  imposing  as  a  condition  to  the 
filing  of  the  pleading  that  it  should  be  traversed  of  record. 

7.  Same— The  court  had  discretion  to  impose  reasonable  terms  in  permitting 
one  of  the  defendants  to  file  his  answer  out  of  time.  . 

8.  Pleading— A  denial  that  plaintiff  is  the  owner  of  th(«  notes  "as  the  as- 
signee of  the  vendors  in  the  deed"  is  not  only  objectionable  as  argumenta- 
tive, but  falls  within  the  rule  that  facts  must  be  pleaded  afiSrmatively, 
showing  how  or  why  the  plaintiff  is  not  the  owner. 

9.  Same— A  denial  that  by  the  terms  of  the  deed  a  Hen  was  retained  to 
secure  the  payment  of  the  notes  is  a  mere  conclusion  of  law. 

10.  Same— A  mere  denial  of  information  and  belief  as  to  whether  the  payees 
assigned  the  notes  sued  on  is  not  good,  the  notes  being  a  part  of  the  record, 
with  all  the  assignments  endorsed  upon  them  at  the  time  of  the  preparation 
of  the  answer. 

11.  Description  of  lands— As  the  judgment  describes  the  land  to  be  sold  by 
naming  the  abuttinsc  owners,  the  quantity  of  land  to  be  sold,  and  the  grantors 
fiom  whom  it  was  obtained,  it  affords  complete  and  sure  means  of  Iden- 
tification. 

19.  Purchase  price^Interest  payable  after  the  maturity  of  the  purchase- 
money  notes  can  not  constitute  a  part  of  the  price  of  the  land,  but  is  neoes- 
sarily  for  forbearance. 

18.  Interest  and  usury— While  by  the  conventional  interest  law  in  force  at 
the  time  of  the  execution  of  the  notes  sued  on  it  was  legal  to  contract  for 
eight  per  cent,  interest,  yet  as  it  was  provided  by  the  aot  that  after  the 
death  of  the  obligor  such  contract,  after  maturity,  and  any  judgment  thereon, 
should  bear  six  per  centum,  it  was  error  In  this  case  to  hold  the  estate  of 
the  deceased  obligor  bound  after  her  death  and  after  the  maturity  of  the 
notes  to  pay  eight  per  cent. ,  the  conventional  rate. 

ReabeD  Qudgell  A  Son  and  Wm.  H.  Holt  for  appellant. 

O'Bear  A  Bigstaff  for  appellee. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  tiie  court  by  Judge  DuRelle. 

Tlie  appellee,  Bigstafl,  brought  suit  in  tbe  court  below  against 
William  McClure,  individually  and  as  administrator  of  Martha 
L.  McCiure,  and  against  Samuel,  Fannie  W.,  Mattie  B.,  and 
Mollie  MoClure,  alleging  in  tbe  petition  that  on  January  22, 1877, 
"J.  C.  O'Bear  and  S.  T.  Howard  sold  and  conveyed  for  tbe  heirs 
of  J.  F.  Triplett  a  tract  of  land  hereinafter  described  to  one 
Martha  L.  McClure,  and  in  consideration  therefor  the  said  Mar- 


110  OLUBB  T.  BiaSTAST.  603 

« 

tba  L.  McGlare  and  the  said  William  MoGlure,  her  husband, 
executed  and  delivered  to  the  said  J.  G.  O'Bear  and  S.  T.  HdW^- 
ard*'  two  notes,  which  were  filed  with  the  petition,  the  first 
dated  January  22,  1877,  for  $2,000,  with  eight  per  cent,  interest 
after  maturity,  payable  on  or  before  March  1,  1879;  the  second, 
bearing  the  same  date,  for  $1,293.76,  with  eight  per  cent,  interes^t 
after  March  1,  1879,  and  payable  on  or  before  March  1,  1880. 

It  was  further  averred  that  the  note  for  $1,298.75  was  assigned 
directly  to  the  plaintiff  by  the  payees,  and  that  the  $2,000  note 
was  assigned  to  Nesbitt,  by  hhn  to  Golliver,  and  by  Golliver^s 
executor  to  plaintiff;  that  Martha  McGlure  was  dead,  and  William 
was  her  administrator;  that  she  left  two  Jiving  children,  the  de- 
fendant, 8amuel,  and  Andrew,  who  is  alleged  to  have  conveyed 
his  interest  in  the  land  to  Samuel;  that  she  had  one  child,  who 
died  before  her,  leaving  two  infant  children,  Fannie  and  Mattie, 
and  a  widow,  the  defendant,  Mollle  McGlure.  The  petition  fur- 
ther avers  that  the  notes  are  the  unpaid  purchase  mpney  on  a 
lot  of  land  in  Bath  county,  described  in  the  petition,'*and  prays 
personal  Judgment  against  William  McGlure,  and  for  a  sale  of 
the  land  to  pay  the  notes. 

The  notes  are  alike  in  form,  and  as  follows:  *'On  or  before  the 
Iflt  day  of  March,  1879,  I  promise  to  nay  to  J.  G.  O^Kear  and  S. 
T.  Howard  (for  the  use  and  benefit  of  the  heirs  of  the  estate  of 
John  F.  Triplett,  deceased)  the  sum  of  two  thousand  dollars, 
same  being  amount  of  third  payment  on  land  bought  of  the  heirs 
of  said  J.  F.  Triplett,  deceased,  this  day,  and  a  lien  being  re- 
tained on  the  said  land  to  secure  the  purchase  money,  and  said 
payment  to  bear  eight  per  cent,  interest  per  annum  after  matu- 
rity till  paid. 

'*  Witness  my  hand  this  January  22,  1877. 

her 

••Attest:  MARTHA  L.  x  MoGLURB, 

••J.  M.  BIGSTAFF.  mark. 

••W.  M.  McGLURE." 

The  execution  or  delivery  of  the  deed  is  not  otherwise  set  up 
in  the  petition. 

By  an  amended  petition,  filed  at  the  February  term,  1892,  it  was 
alleged  that  on  the  execution  of  the  note  sued  on  **the  vendors 
and  the  assignors  of  plaintiff  made,  acknowledged  and  delivered 
to  the  female  grantee  a  deed  conveying  the  land  described  in  the 
petitfion,  which  deed  was  accepted  by  her  and  duly  recorded  in 
the  olerk^s  oflQceof  the  Bath  Gounty  Gourt,  and  a  lien  is  retained 
thereon  for  the  pavment  of  the  two  notes  sued  on  in  this  action. 
A  certified  copy  of  said  deed  is  filed  as  a  part  hereof,  etc.'' 

The  deed,  a  copy  of  which  was  filed  with  the  amendment,  was 
by  and  between  sarah  F.  Triplett  and  thirteen  other-named  per- 
sons,*' being  the  widow  and  children  of  John  F.Triplett,  deceased, 
except  the  wives  of  the  grantors  named  Triplett.  and  except  the 
said  T.  D.  Moss,  J.  C.  O'Rear  and  S.  T.  Howard,''  parties  of  the 
first  part,  and  "Martha  L.  McGlure,  wife  of  W.  M.  McGlure, 
party  of  the  second  part,"  and  recites  that  "the  parties  of  the 
first  part,  in  consideration  of  the  sum  of  $7,298.75,  paid  and  to  be 
paid  to  them  by  the  party  of  the  second  part  in  four  payments"  (the 
third  and  fourth  of  which  payments,  as  stated  in  the  deed,  cer- 
responded  with  the  dates,  amounts,  and  time  of  payment  of  the 
notes  filed  with  the  original  petition),  convey  the  land  in  ques- 
tion to  the  parties  of  the  second  part. 

By  an  amended  petition  J.  G.  O'Kear  and  S.  T.  Howard,  ad- 
ministrators of  J.  F.  Triplett,  were  joined  as  co-plaintiffs,  and 
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it  was  alleged  that  it  was  necessary  to  tbe  settlement  of  the 
estate  to  sell  part  of  the  realty,  and  that  the  heirs,  being  all  of 
full  age,  sold  and  conveyed  the  land  at  private  sale,  and  tbe 
notes  were  taken,  payable  to  O'Bear  and  Bigstaff,  and  accounted 
for  by  them  in  their  settlement  of  the  estate  as  administrators, 
including  the  two  notes  for  the  third  and  fourth  payments, 
which  were  sold,  one  to  appellee  Bigstafi  and  the  other  to  Nes- 
bitt,  by  whom  it  was  assigned  as  before  alleged. 

The  Infant  defendants,  by  their  guardian,  after  filing  and  with- 
drawing one  answer,  filed  a  second  answei,  in  which  they 
pleaded  the  coverture  of  Martha  L.  McClure,  their  mother,  at  the 
time  of  the  execution  of  the  notes;  denied  that  the  notes  sued 
on  were  given  for  the  remaining  unpaid  purchase  money,  and 
pleaded  payment  of  all  the  purchase  price  as  stipulated  in  the 
deed.  There  were  other  paragraphs  in  the  answer,  but  the  lower 
court  correctly,  as  we  think,  decided  them  to  be  insufficient. 

At  tbe  May  term,  1894,  Samuel  McClure  tendered  an  answer, 
and  the  infant  defendants  tendered  an  amended  answer.  The 
answer  of  Samuel  McClure  was  not  in  time,  as  the  appearance 
term  for  him  had  passed,  and  the  court,  in  its  discretion,  per- 
mitted it  to  be  filed  upon  the  condition  that  the  affirmative  mat- 
ters therein  should  be  traversed  of  record,  and  that  the  filing 
should  not  delay  the  trial  of  the  case.  The  amended  answer  of 
the  infant  defendants  was  allowed  to  be  filed  upon  the  same 
terms. 

It  is  earnestly  contended  on  behalf  of  appellant  that  there  was 
a  defect  of  parties  plaintiff,  in  that  all  the  grantors  in  tho  con- 
veyance should  have  been  made  parties  to  the  suit;  that  tbe  suit 
is  based  upon  the  lien  reserved  in  the  deed  which  was  for  the 
benefit  of  all  the  grantors,  and  in  consequence,  that  the  plain- 
tiffs, O'Rear  and  Howard,  could  not  sue  to  enforce  that  lien 
without  joining  all  the  other  grantors,  as  the  stipulation  of  the 
deed  was  that  the  deferred  payments  of  purchase  money  should 
be  made  "to  the  parties  of  the  first  part.** 

It  is  further  contended  that  the  rightof  action  for  a  sale  of  the 
property  was  based  solely  upon  the  provisions  of  the  deed  in 
which  no  mention  is  made  of  the  notes),  and,  therefore,  was 
barred  by  limitation  in  five  years  after  it  accrued. 

Upon  the  authority  of  Robinson  v.  Bobinson,  11  Bush,  178,  it 
is  insisted  that  as  Mrs.  McClure  was  a  feme  covert  at  the  time 
of  the  execution  of  the  notes,  they  were  absolutely  void  as  to  her 
and  Ihose  claiming  under  her:  and  that,  as  no  action  can  be 
maintained  on  the  notes,  the  lien,  which  was  only  a  security, 
can  not  be  enforced  (Vandiver  v.  Hodge,  4  Bush,  540;  Bates 
V.  Weeden,  6  Bush,  438);  and  further,  that  the  notes  being  void 
as  to  her,  the  demand  secured  by  the  lien  of  the  deed  was  not 
evidenced  by  a  covenant,  and  was  barred  in  five  years  under  the 
rule  laid  down  in  Prewitt  v.  Wortham,  79  Ky.,  287. 

This  court  has  held,  however,  in  Elliott  v.  Sauflev,  89  Ky.,  52, 
that  the  acceptance  of  a  deed  by  the  grantee  and  the  possession 
of  tbe  land  under  it  operate  as  an  agreement  on  his  part  to  pay 
the  purchase  price  recited  in  the  deed,  and  an  action  therefor  is 
founded  upon  a  contract  in  writing,  within  the  meaning  of  the 
statute  of  limitation. 

And  it  seems  to  be  well  settled  in  this  State  that  after  a  mar- 
ried woman  has  received  a  deed  for  land  it  may  be  subjected  to 
the  payment  of  the  unpaid  purchase  money,  for  the  reason  that, 
as  the  contract  has  been  executed  whereby  she  has  received  the 
vendor's  title  to  the  land,  she  is  estopped  to  deny  his  right  to 
subject  the  same  to  the  payment  of  the  purchase  money.   (Bybee 
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T.  Smith,  88  Ky.,  650O  And  while  the  note  of  a  married  woman 
is  void  so  far  as  obtaining  a  personal  judgment  against  her  is 
concerned,  it  Is  nevertheless  evidence  of  an  indebtedness,  to 
secure  the  payment  of  which  a  lien  may  be  retained  or  a  mort- 
gage executed,  and  is  a  contract  in  wilting  within  the  meaning 
of  the  statute  of  limitations. 

"The  land  of  a  married  woman  can  be  subjected  to  the  pay- 
ment of  a  note  for  the  purchase  iponey,  a  lien  being  retained  in 
the  deed,  although  no  personal  judgment  can  be  rendered,  and 
the  lien  follows  the  notes  into  the  hands  of  an  assignee,  how- 
ever remote."  (Hlte  v.  Hewitt,  7  Ky.  Law  Rep.,  454;  Frank  v. 
Lacey,  8  Ky.Law  Bep.,  386.) 

So  it  was  held  in  Perry  v.  Roberts,  30  Ind.,  244  (95  Am.  Dec, 
681i^),  "that  the  assignment  of  a  note  given  to  secure  the  purchase 
money  for  real  estate  carries  with  it  the  vendor^s  lien  on  the 
property.  *  *  *  It  can  make  no  difference  in  principle  that 
the  payor  is  under  disability  of  coverture.'' 

It  does  not  seem  to  be  disputed  by  the  appellant  that  if  the 
deed  described  the  purchase-money  notes,  and  provided  that  a 
lieu  was  retained  to  secure  their  payment,  it  would  make  no 
difference  whether  they  were  signed  by  her  alone  or  with  her 
husband,  or  by  him  alone;  but  it  is  insisted  that  as  they  are 
not  referred  to  in  the  deed  the  lien  therein  retained  does  not 
secure  their  payment. 

After  examining  the  evidence  in  this  case  there  can  be  little 
doubt  that  these  notes  were  given  for  the  third  and  fourth  of  the 
deferied  payments  of  the  purchase  money,  to  secure  which  the 
lien  was  retained  in  the  deed.  That  they  were  made  payable  to 
O'Rear  and  Howard,  for  the  use  of  the  grantors,  can  make  no 
difference,  provided  it  be  established  that  the  notes  and  the  deed 
were  one  transaction.  Of  this  there  can  be  no  reasonable  doul)t. 
The  notes  on  their  face  recite  that  this  is  the  case,  and  the  evi- 
dence supports  them. 

"The  notes  for  the  purchase  money  having  been  executed  by 
the  husband  and  wify,  and  the  conveyance  made  to  the  wife,  we 
l>eroeive  no  reason  why  the  house  and  lot  may  not  be  sold  to  pay 
the  purchase  money."    (Faught  v.  Henry,  18  Bush,  472.) 

Nor  do  we  think  that  the  other  grantors  were  necessary  par- 
ties to  the  action,  as  O'Bear  and  Howard  were  persons  "with 
whom  or  in  whose  name  a  contract  is  made  for  the  benefit  of 
another,  etc."    (Civil  Code,  section  21.) 

The  assignments  of  the  notes  by  O'Bear  and  Howard  were 
signed  by  them,  with  the  addition  of  the  words  "administrators 
of  J.  F.  Triplett,  deceased,"  but  this  does  not,  in  our  opinion, 
operate  to  nullify  the  assignment.  The  title  will  be  treated  as 
words  of  description.  (Hampton  v.  MofFett,  17  Ky.  Law  Bep., 
584.) 

Appellant  complained  that  it  was  error  to  require  the  answer 
of  Samuel  McClure  and  the  amended  answer  of  the  infant  de- 
fendants to  be  filed  upon  the  terms  which  the  court  imposed. 
The  amended  answer  of  the  infant  defendants  was  practicsQly  an 
amendment  to  conform  to  proof.  The  pleading  itself  states  that 
the  fiicts  came  to  the  knowledge  of  the  pleader  from  the  plaintiff's 
testimony  and  exhibit's.  There  was,  therefore,  no  error  to  the 
prejudice  of  the  infants'  rights  in  requiring  the  amendment  to  be 
traversed  of  record.  Samuel  McCIure  did  not  tender  his  answer 
at  the  appearance  term,  and,  while  no  default  had  been  taken 
agalqst  him,  he  was  not  in  time  and  the  court  had  discretion  to 
impose  reasonable  terms  wheQ  it  permitted  him  to  file  his 
answer  out  of  time. 

We  do  nnt  think  the  conditions  imposed  were  an  abuse  of  dis- 
cretion, as  it  Is  not  shown  that  McGlure  desired   to  take  anjr 
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proof  or  asked  for  time  for  that  purpoae.  Indeed  his  answer  Ig 
lUiPost  identical  with  ttie  answer  theretofore  filed  by  the  infants. 
His  plea  of  payments  made  on  the  notes  by  bis  father  (being  the 
payments  of  interest  at  eight  percent.)  is  fully  proven  by  Wil- 
liam McClure's  deposition. 

In  this  answer  it  is  alleged  that  "O^Bear  and  Howard  col- 
lected all  the  purchase  money  for  the  said  land  and  distributed 
the  same  to  the  vendors  named  in  said  deed,  and  that  they  were 
charged  with  the  same  and  accounted  for  it  in  a  settlement  made 
by  them  as  administrators,  etc.,*'  and  are  estopped  to  deny  said 
collection  by  the  record  of  said  settlement.  If  this  were  a  good 
plea  of  payment  the  evidence  relied  on  to  support  it  is  shown  by 

the  pleading  to  be  in  the  record  as  an  exhibit  filed  with  the 
amended  petition.  We  conclude,  therefore,  that  in  imposing 
terms  the  court  did  not  prejudice  the  substantial  rights  of  either 
Samuel  McClure  or  the  infant  defendants. 

The  action  of  the  court  upon  the  demurrers  to  the  various  par- 
agraphs of  the  answer  was,  in  our  judgment,  correct.  The  third 
paragraph  denying  plaintiff's  ownership  of  the  notes  is  not  only 
objectionable  as  argumentative,  being  a  denial  that  he  is  the 
owner  "as  the  assignee  of  the  vendors  in  the  deed  of  Sarah  F. 
Triplett  and  others/'  etc.,  but  seems  also  to  fall  within  the  rule 
laid  down  in  VanBuskirk  v.  Levy,  3  Met.,  134,  that  facts  roust 
be  pleaded  affirmatively,  showing  how  or  why  the  plaintiff  is  not 
the  owner.     (Newman's  Pleadings  and  Practice,  526.) 

The  fourth  paragraph  of  the  answer,  denying  that  by  the  terms 
of  the  deed  a  lien  was  retained  to  secure  the  payment  of  the 
notes,  is  a  mere  conclusion  of  law. 

Paragraph  sixth  is  a  mere  denial  of  information  and  belief  as 
to  whether  the  plaintiffs,  O'Bear  and  Howard,  assigned  the  notes 
sued  on  and  filed  with  the  petition  as  therein  alleged.  It  has 
been  held  that  a  defendant  may  **  rely  upon  a  want  of  belief  where 
he  has  not  sufficient  knowledge  or  information  upon  the  subject 
of  the  controversy  to  enable  a  person  of  ordinary  intelligence  to 
form  a  belief.  But  when  the  record,  as  made  up  at  the  time  of 
the  preparation,  furnishes  the  necessary  information,  or  when 
the  fact  is  necessarily  within  his  personal  knowledge,"  this  plea 
has  been  treated  as  a  sham,  and  judgment  rendered  as  If  no 
answer  had  been  filed.  In  this  case  the  notes  were  a  part  of  the 
record,  with  all  the  assignments  endorsed  upon  them  at  the 
time  of  the  preparation  of  the  answer,  and  wq  are,  therefore,  of 
opinion  that  this  paragraph  presented  no  defense  to  the  action. 
(Civil  Code,  sections  113-17;  Huffaker  v.  National  Bank,  12 Bush, 
287;  Grider,  Ac.  v.   Farmers   and  Drovers    Bank,    12  Bush,  336.) 

Objection  is  made  to  the  judgment  that  the  land  to  be  sold  is 
not  sufficiently  described.  There  were  121  acres  conveyed  by  the 
deed  to  Mrs.  McClure,  described  by  metes  and  bounds.  It  ap- 
pears from  the  answer  of  Samuel  McClure  that  Mrs.  McClure 
sold  and  conveyed  21  acres  of  the  tract  to  the  plaintiff,  Bigstaff. 
This,  however,  is  controverted  of  record.  The  judgment  de- 
scribes the  land  to  be  sold  as  100  acres,  more  or  less;  not  by 
metes  and  bounds,  but  as  bounded  on  the  north,  east,  south  and 
west  by  the  lands  of  various-named  persons.  The  lands  of  the 
plaintiff  are  given  as  bounding  the  property  on  two  sides,  and 
appellees  claim  that  by  naming  the  abutting  owners,  the  quan- 
tity of  land  to  be  sold,  and  the  grantors  from  whom  it  was  ob- 
tained, it  affords  complete  and  sure  means  of  identification,  and 
excludes  from  the  boundary  the  twenty-one  acres  previously  sold 
to  Bigstaff.    lo  tbis  we  are  disposed  to  Qoncuri 
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Appellants  complain  that  the  Judgment  was  for  eight  per  cent, 
interest,  and  that  the  excess  of  interest  over  six  per  cent,  paid 
by  William  McClure  was  usurious.  '  ^ 

On  the  other  hand  it  is  claimed  by  appellees  that  the  eight  per 

cent,  interest  was  alleged  in  the  petition,  and  not  denied,  to  be  a 
part  of  the  consideration  for  the  sale  of  the  land.  Interest  paya- 
ble after  the  maturity  of  the  purcnase-money  notes  can  not  con- 
stitute a  part  of  the  price  of  tne  land,  but  is  necessarily  for  for- 
bearance.    (McCann  v.  Bell,  79  Ky.,  112.) 

By  the  conventional  interest  law,  in  force  at  the  time  of  the 
execution  of  tlie  deed  and  notes,  it  was  legal  to  contract  for  eisht 
per  cent,  interest.  It  was,  however,  provided  by  the  act  that 
after  the  death  of  the  payor  or  obligor,  such  contract,  after  ma- 
turity, and  any  judgment  thereon,  shall  bear  six  per  centum. 
But  if  there  are  two  or  more  payors  or  obligors,  the  provisions 
of  this  section  shall  not  aflect  the  liability  of  the  survivor  or 
survivors  to  pay  the  agreed  interest.    (General  Statutes,  page  564. ) 

Mrs.  McGlure  died  September  2,1886,  but  all  the  payments  of 
interest  were  made  by  her  co-obligor,  Wm.  McClure,  who  was 
bound  for  the  payment  of  both  principal  and  interest  at  the 
agreed  rate,  as  well  after  as  before  her  death.  But  the  judgment 
subjecting  her  land  to  the  payment  of  eight  per  cent,  interest 
after  the  date  of  the  last  payment  by  Wm.  McClure  was  erroneous. 
It  was  in  effect  holding  her  estate  bound  after  her  death  and 
after  the   maturity   of   the  notes   to  pay  the   conventional   rate. 

For  the  reason  stated  the  judgment  is  reversed,  with  directions 
to  set  aside  the  judgment  and  enter  a  judgment  in  accordance 
with  this  opinion. 

Judge  DuBelle  delivered  the  following  modification  of  opinion 
on  petition  for  rehearing  December  17,  1896: 

The  case  of  Sulllng's  Adm'r  v.  Atchison,  7  Ky.  Law  Rep.,  752, 
which  is  for  the  first  time  brought  to  the  attention  of  the  court 
by  the  petition  for  rehearing,  sustains  the  contention  of  appel- 
lants that  the  payments  of  interest,  made  after  the  death  of  Mrs. 
McClure  by  her  co-obligor,  Wm.  McClure,  should  be  applied  to 
the  extent  they  are  in  excess  of  six  per  cent,  to  extinguish  the 
principal  of  the  debt  sought  to  be  enforced  against  her  property. 
This  court  in  this  case  said,  referring  to  General  Statutes,  chap- 
ter 60,  article  I,  section  5,  and  article  2,  section  3:  **If  the  three 
obligors  had  been  bound  for  $UK),  one  of  the  obligors  died  at  ma- 
turity of  the  note,  and  at  the  end  of  twelve  months  a  payment 
had  been  made  by  the  living  obligor  of  ten  dollars,  the  living 
obligor  would  still  have  owed  the  $100,  and  the  estate  of  the  dead 
obligor  ninety-six  dollars,  the  payment  by  the  living  obligor  of 
ten  dollars  reducing  it  as  to  the  dead  obligor  or  his  estate  to 
ninety-six  dollars.  Any  other  rule  would  make  the  estate  pay 
more  than  six  per  cent,  interest.^' 

To  the  extent  indicated  the  opinion  is  modified.  Petition  for 
modification  overruled. 


MONTGOMERY  v.  GARR,  SCOTT  <&;  CO..  «ko. 
(Filed  November  10,  1896— Not  to  be  reported.) 

1.  Appeals— Afl  the  Judgment  appealed  from  bae  been  aflQrmed  upon  ap- 
peal by  appellees,  and  appellant,  being  a  party  to  tbat  aopeal,  failed  to 
proieoute  a  oroas  appeali  be  can  not  reopen  tbe  question  by  tola  appeal, 


608  HAWTHOBN  V.  MTEBS  ft  WOLKING,  ftO. 

2,  Appellate  jnrisdiotioD— Priority  of  liens— The  Jadgment  appealed  from 
was  not  erroDeoufl  in  allowing  priority  to  appellees  nnder  their  mortgage, 
for  while  appellant  was  entitled  to  a  lien  as  attorney  upon  the  judgment, 
yet  his  lien  could  not  be  permitted  to  supplant  the  prior  lien  of  appellees 
npon  the  property  in  controversy  and  its  proceeds;  and,  therefore,  the  jlidg- 
vent  would  have  to  be  affirmed  if  the  court  had  jurisdiction  of  the  appeal. 

'  L.  A.  Faurest  and  Jas.  Montgomery  for  appellant. 

S.  H.  Bush  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Landes. 

This  appeal  is  prosecuted  upon  the  record  of  the  case  of  Garr, 
Scott  &  Co.  V.  W.  N.  Lyon,  &c.,  which  was  decided  at  the  pres- 
ent term  of  this  court.  (Ante,  600.) 

In  that  case  the  present  appellant,  James  Montgomery,  was 
made  a  party  appellee.  The  complaint  now  made  is  that  the 
court  below  erred  in  adjudging  that  the  appellees  were  entitled 
to  a  lien  or  claim  under  their  mortgage  prior  to  that  of  the  ap- 
pellant under  bis  contract  of  employment  as  attorney  for  Lyons 
upon  the  oxen  and  separator,  and  in  ordering  that  the  judgment 
of  Garr,  Scott  &  Co.  against  Lyons  should  be  credited  with  the 
sum  of  $825,  the  value  of  said  property  as  found  b^'  the  Jury. 
But  that  judgment  has  been  affirmed  in  the  case  of  Garr,  Scott 
&  Co.  V.  Lyons,  A;c.,  supra,  and  the  appellant,  having  been  a 
party  to  the  appeal  in  that  case,  is  concluded  thereby;  and,  hav- 
ing failed  to  prosecute  a  cross  appeal,  can  not  reopen  the  ques- 
tion by  this  appeal. 

But,  aside  from  this,  the  judgment  appealed  from  was  not 
erroneous  in  allowing  priority  to  Garr,  Scott  &  Co.  under  their 
mortgage,  for  although,  as  we  held  in  the  case  referred  to,  the 
present  appellant  was  entitled  to  a  lien  as  attorney  under  his 
contiact  by  virtue  of  the  statute  upon  the  judgment  of  Lyons  v. 
Garr,  Scott  &  Co.,  yet  his  lien  could  not  be  permitted  to  supplant 
the  prior  lien  of  Garr,  Scott  &  Co.  upon  the|property  in  contro- 
versy and  its  proceeds,  and,  therefore,  could  not  affect  the  right 
of  set-off  claimed  by  Gair,  Scott  &  Co.,  to  the  extent  of  the  judg- 
ment subjecting  the  property  to  their  claim  secured  by  the  said 
mortgage. 

The  judgment  appealed  from  having  been  once  affirmed,  this 
appeal  is  dismissed. 


HAWTHORN  v.  MYERS  &  WOLKING,  Ac. 

(Fl'led  November  10,  1896— Not  to  be  reported.) 

DedioAtioo  of  street— When  lots  have  been  sold  according  to  a  map  on 
which  squares,  lots  and  streets  are  laid  out,  and  such  lots  are  conveyed  by 
dneds  describing  them  as  binding  on  or  bounded  by  desl^natpd  streets,  a 
dedication  is  implied  for  the  benefit  of  purchasers  of  adjacent  lots,  whose 
rights  are  thus  affected;  and  this  is  the  case  even  if  the  city  has  not  formally 
accepted  the  dedication.  But  where  the  conveyance  does  not  call  to  bind  on 
H  street,  but  for  the  *' center"  of  a  street  * 'extended,"  a  dedloation  can  not 
bd  implied. 

Simmons  &  Simmons  for  appellant. 

D.  A.  Glenn  for  appellees.  .     ., 

i^ppeal  from  Kenton  Circuit  Court. 
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Opinion  of  the  ooart  by  Judge  Paynter. 

This  aetion  is  to  enforce  an  alleged  lien  for  street  improve-* 
ments  against  the  proi>erty  of  B.  H.  Hawthorn. 

The  improyements  were  made  on  what  appellees  claims  to  be 
Holman  street  extended,  between  Sixteenth  and  Seventeenth 
streets,  in  the  city  of  Covington.  The  only  question  is  as  to 
whether  the  strip  of  ground  on  which  the  improvements  were 
made  had  been  dedicated  as  a  street. 

Bichard  Southgate  oWned  certain  lands  which  are  now  known  as 
Southgate's  Addition  to  the  city  of  Covington.  He  died  testate, 
leaving  this  land  to  his  children,  among  whom  was  Mary  L.  Haw- 
thorn, and  by  appropriate  proceedings  she  had  assigned  to  her 
a  certain  part  of  it.    By  the  terms  of  her  father^s  will  she  could 

only  dispose  of  her  share  by  will  or  deed  to  her  children  or  tes- 
tator's lineal  descendants. 

The  partition  of  the  land  appears  to  have  been  made  in  1800. 
Mary  L.  Hawthorn  was  assigned  block  16  in  the  subdivisloii. 
She  seems  to  have  made  no  disposition  of  that  part,  of  block  15 
against  which  the  lien  is  asserted,  until  1886,  when  she  conveyed 
it  to  her  son,  the  appellant,  Bichard  H.  Hawthorn. 

It  is  contended  that  the  strip  of  ground  on  which  the  improve- 
ment was  made  ^ras  dedicated,  first,  bv  Mary  L.  Hawthorn  plat- 
ting the  land  as  and  for  a  street,  and  having  it  duly  recorded 
in  the  office  of  the  Kenton  county  clerk;  second,  that  by  the 
terms  of  the  deed   to  the  appellant  it  was  dedicated  as  a  street. 

The  plat  relied  upon  to  sustain  the  first  contention  was  not 
made  and  recorded  until  May  22,  1886,  seven  months  after  the 
ground  had  been  conveyed  to  the  son.  At  that  time  st»e  had  no 
title  to  the  ground,  an«l  of  course  could  not  dedicate  It  to  the 
city  for  a  street.  Besides,  the  record  shows  that  her  son  was 
then  of  unsound  mind,  and  seems  to  have  continued  so,  as  he  is 
now  confined  in  an  asylum  for  the  insane. 

In  the  deed  of  Mary  L.  Hawthorn  to  her  son  lot  5  is  described 
as  beginning  at  a  point  in  Bankliok  street,  southwardly  from  the 
intersection  of  the  centers  of  Sixteenth  and  Banklick  streets; 
thence  southwardly  with  Banklick  street  38  feet  7}4  inches; 
thence  wostwardly  at  right  angles  to  the  center  of  Banklick  street 
220  feet  4  inches,  to  the  center  of  Holman  street  extended;  thence 
northwardlywith  the  center  of  Holman  street,  etc.'* 

It  is  manifest  that  by  the  terms  of  this  deed  Bichard  H.  Haw- 
thorn was  vested  with  the  title  to  the  center  of  Holman  street 
extended.  There  is  nothing  in  the  language  showing  a  purpose 
to  dedicate  the  ground  to  public  use,  nor  can  it  be  said  the 
grantor  reserved  anv  right  to  so  dedicate  it. 

This  court  has  held  that  where  lots  have  been  sold  according 
to  a  map,  on  which  squares,  lots  and  streets  are  laid  out,  and 
such  lots  are  conveyed  by  deeds,  describing  them  as  bidding  on 
or  bounded  by  designated  streets,  a  dedication  is  implied  for  the 
benefit  of  the  purchasers  of  adjacent  lots,  whose  rights  are  thus 
affected.  This  is  the  case  even  if  the  city  had  not  formally 
accepted  the  dedication.  (Boman  v.  Town  of  Portland,  8  B.  M., 
287;  Wickliife  V,  City  of  Lexington,  11  B.  M.,  166.) 

The  conveyance  in  question  did  not  call  to  bind  on  a  street, 
but  for  the  center  of  one  which  does  not  appear  to  have  been  pre- 
vloufily  dedicated.  The  record  does  not  show  a  dedication. 
(Qedge  v.  Commonwealth,  9  Bush,  61;  Wilkinsv.  Barnes,  79  Ey., 
828.) 

In  the  case  of  Saoiprd,  ftc.  Vi  City  of  Covington,  IS  Ey,  Law 
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Rep.,  462,  a  deed  similar  to  the  one  under  which  the  grooDd  ia 
olaixned  in  this  case  was  construed.  The  court  held  that  it  did 
not  have  the  effect  of  dedicating  the  ground  to  the  public. 

The  Judgment   is  reversed,   with   directions   that  further  pro- 
ceedings conform  to  this  opinion. 


COMMONWEALTH   y.    LOUISVILLE  A  NASHVILLE   R.  R. 

qo. 

(Filed  November  12,  18B6— Not  to  be  reported.) 

Gonstruotion  of  statute— Remedy  prescribed  ezcluslTe— Rlffbt  to  reoover 
fine  by  penal  action— Where  a  statute  whiob  creates  an  offense  prescribes  a 
•remedy  for  the  enforcement  of  its  penalties,  tbat  remedy  must  be  pursued  v 
therefore,  as  section  786,  Kentucky  Statutes,  provides  tbat  tbe  fine  which  it 
prescribes  for  the  offense  there  created  Is  '* to  be  recovered  by  indictment." 
the  fine  can  not  be  recovered  by  penal  action,  although  section  11  of  the 
Criminal  Code  and  section  1189,  Kentucky  Statutes,  provides  for  the  recov- 
ery of  fines  by  civil  procedure. 

Ghelf  A  Vanmeter  and  W.  S.  Taylor  for  appellant. 

W.  H.  Marriott  and  H.  W.  Bruce  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Section  786,  Kentucky  Statutes,  is  as  follows,  to  wit:  "Every 
company  shall  provide  each  locomotive  engine  passing  upon  its 
road  with  a  bell  of  ordinary  size,  and  steam  whistle,  and  such 
bell  shall  be  rung  or  whistle  sounded  outside  of  incorporated 
cities  and  towns  at  a  distance  of  at  least  fifty  rods  from  the  place 
where  the  road  crosses,  upon  tbe  same  level,  any  highway  or 
crossing,  at  which  a  sign  board  is  required  to  be  maintained,  and 
such  bell  t«hall  be  rung  or  whistle  sounded  continuously  or  alter- 
nately until  the  engine  has  reached  such  highway  crossing,  and 
shall  give  such  signals  in  cities  and  towns  as  the  legislative 
authorities  thereof  may  require."    - 

Section  798  provides  that  in  case  of  violation  of  the  provisions 
of  the  section  quoted,  in  addition  to  subjecting  itself  toany  dam- 
ages that  may  be  caused  by  such  failure  or  violation,  the  com- 
rany  is  guilty  of  a  misdemeanor,  and  shall  be  fined  not  less  than 
100  nor  more  than  $500,  *'to  be  recovered  by  indictment." 

Tbe  plaintiff  is  proceeding  not  by  an  indictment,  but  by  an 
action  brought  to  recover  the  penalty  fixed  bisection  798. 

Section  11,  Criminal  Code,  provides  that  a  public  offense,  of 
which  the  only  punishment  is  a  fine,  may  be  prosecuted  by  penal 
action  In  the  name  of  the  Commonwealth  of  Kentucky. 

Section  1139,  Kentuctcy  Statutes,  provides  that  all  fines  and 
forfeitures  which  may  be  imposed  by  law  may  be  recovered  by 
civil  procedure,  or  upon  indictment  of  a  grand  jury. 

It  is  contended  that  the  provisions  of  the  Criminal  Code  and 
the  statutes  are  applicable  to  this  case,  and  that  the  remedy  is 
either  by  civil  procedure  or  by  indictment. 

Of  course  if  the  remedy  was  not  prescribed  bv  the  statute  under 
consideration,  there  could  be  no  doubt  that  the  position  would 
be  correct.  At  the  time  tbe  statute  was  enacted  to  recover  fines 
or  forfeitures  either  of  the   two  remedies  could  be  pursued.    We 

auit  presune  tb»t  the  legislature  was  aoqualotdd  with  tbe  eslit* 
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Ing  law  upon  the  subject.  It,  therefore,  did  know  that  if  uo 
remedy  was  presoribed  in  the  act  that  the  existing  law  furnished 
either  of  two  remedies.  ^or 

If  the  legislature  had  no  purpose  to  prescribe  the  remedy  for 
the  violation  of  the  statute,  it  would  have  said  the  fine  was  re- 
coverable by  civil  procedure  or  by  indictment,  or  would  have 
been  silent  upon  the  question  of  remedy. 

Were  we  without  rules  for  the  interpretation  of  statutes  the 
foregoing  view  would  be  a  satisfactory  answer  to  the  contention. 

It  is  said  by  Lawson  on  Bights,  Remedies  and  Practice,  vol- 
ume 7,  section  8777,  that  "when  a  statute  has  created  a  new  right, 
and  has  also  prescribed  a  remedy  for  the  enjoyment  of  the  right, 
he  who  claims  the  right  must  pursue  the  statute  remedy;  so 
when  a  summary  remedy  is  given  by  statute,  those  who  wish  to 
avail  themselves  of  it  must  be  confined  strictly  to  its  provisions, 
and  can  take  nothing  by  intendment.  When  a  statute,  to  attain 
a  particular  object,  prescribes  the  mode  of  proceeding  to  enforce 
it,  chat  mode  must  be  pursued.'* 

In  Russell,  Ac.  v.  Muldraugh's  Hill,  Campbellsville  A  Oolum- 
bia  Turnpike  Co.,  18  Bush,  810,  it  is  decided  that  when  astatute 
has  created  a  new  right,  and  also  prescribed  a  remedy  for  the 
enjoyment  of  the  right,  he  who  claims  the  right  must  pursue 
the  remedy. 

The  same  rule  is  enunciated  in  Commonwealth  v.  Jellico  Coal 
Mining  Co.,  17  Ey.  Law  Bep.,  109. 

The  statute  gave  a  new  right,  prescribed  an  indictment  as  the 
remedy  for  enforcing  it,  therefore,  this  action  can  not  be  main- 
tained. 

The  judgment  is  affirmed. 


HOWARD,  Ac.  V.  FULLER,  Ac. 

(Filed  November  14,  1896.) 

ProTisions  of  Civil  Code  applioable  to  orimiDal  oafles -Rettmi  of  "no  prop- 
<»rfe7'*  on  judgmeDt  in  justicn's  oourt— Wbere  a  judgment  for  a  fine  rendered 
in  a  Jufltice'fl  ootirt  baa  been  replevied  and  ezeontlon  issued  upon  the  i«- 
plevin  bond  and  returned  *'no  property  fonnd,"  the  atl^omey  or  other  repre- 
fientatives  of  the  Comnion wealth  may  file  Is  the  oflQoe  of  the  clerk  of  the 
oiroQit  C()i>rt  a  certified  copy  of  the  judKOient,. execution  and.  return^ and 
tKerenpon  ther  plaintiff  shall  be  entitled,  as  provided  in  section  738  of  the 
Civil  Code,  to  the  same  remedies  for  the  collection  of  the  judgment  as  if  it 
had  been  rendered  in  the  circuit  court.  While  the  section  anthorizinff  such 
a  procedure  is  found  in  the  Civil  Code,  the  law  is  a  general  one,  and  .em- 
braces executions  in  favor  of  the  Commonwealth  as  well  as  individuals. 

W.  J.  Hendrick  and  G.  W.  Howard  for  appellants. 

Appeal  from  Knott  Gitcuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Where  a  fine  is  imposed  in  behalf  of  tlie  Commonwealth  on  a 
Justice's  court  and  judgment  for  money  is  rendered,  the  defend- 
ant may  execute  bond  with  surety  in  satisfaction  tliereof  '*for 
the  same  time  and  substantially  of  the  same  form  and: (which) 
f>hall  have  the  same  force  and  effect  as  a  replevin  bond.*'  (Sec- 
tion 805,  Criminal  Code.) 

If  an  execution  upon  the  bond  be  issued,  and  in  due  course  be 
returned  in  substance  *'no  property  found,  etc./'  the  attorney  or 
Other  repr^seotativea  of  the  Oomxuon  wealth  ma^rflle  in  the  otBce 
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of  the  olerk  of  the  oirouit  oourt  a  oertifled  oopy  of  the  judgment, 
exeoutioD  and  return,  and  thereupon  the  plaintiff  shall  be  enti- 
tled to  the  same  remedies  for  the  oolleotion  of  the  judgment  as 
If  it  had  been  rendered  in  the  oirouit  oourt.  While  the  section 
authorizing  such  a  prooedure  is  found  in  the  Civil  Code  (section 
728)  the  law  is  a  general  one  and  embraces  executions  in  favor  of 
the  Commonwealth  as  well  as  of  individuals. 
■  In  this  case  iudgment  in  favor  of  the  Commonwealth  was  ren- 
dered in  a  magistrate's  court  in  Knott  countv  against  L.  D.  Fuller 
for  $100  and  costs  in  a  prosecution  against  him  for  violating  the 
'*local  option"  law.  The  defendant  replevied  the  judgment,  with 
Archibald  Fuller  as  his  surety,  and  thereafter  prosecuted  an  ap- 
peal from  the  judgment  to  the  Knott  Circuit  Court,  where  the 
appeal  appears  to  have  been  dismissed.  The  execution  which 
issued  upon  the  bond  having  been  returned  "no  property  found 
to  satisfy  it,"  the  county  attorney  procured  the  copies  of  the 
record  required  by  section  728  supra,  and  caused  an  execution  to 
issue  from  the  circuit  court  clerk's  oflQce  as  that  section  au- 
thorizes. 

When  the  sheriff  was  about  to  sell  the  land  of  the  defendants 
in  the  suit  they  instituted  this  action  to  stop  the  sale,  alleging 
that  the  prosecution  of  the  case  against  Fuller  was  dismissed  in 
the  circuit  court  and  the  defendant  discharged.  A  demurrer  to 
'the  petition  was,  therefore,  overruled,  but  the  answer  disclosed 
that  not  the  prosecution  of  the  case  but  the  defendant's  appeal 
was  dismissed. 

A  demurrer  to  the  answer  was  sustained  and  the  sale  perpet- 
ually enjoined.  This,  we  are  told,  was  upon  the  theory  that  sec- 
tion 728  of  the  Civil  Code  does  not  authorize  the  steps  taken  by 
the  county  attorney  looking  to  the  collection  of  the  judgment. 
This,  as  we  have  seen,  was  error,  and  the  demurrer  to  the  answer 
should  have  been  overruled.  Whether  the  case  was  dismissed  in 
the  circuit  court  or  only  the  defendant's  appeal  we  are  not  able 
to  say,  as  the  order  of  that  court  is  not  in  the  record  before  us. 
This  issue  may  be  tried  out  on  the  return  of  the  ease. 

The  judgment  is  reversed  for  proceedings  consistent  herewith. 


LEBANON  A  PERRY VILLE  T.  P.  R.  CO.  v.  PURDY,  Ac. 
(Filed  November  14,  1896— Not  to  be  reported.) 

1.  TurDpikes— Failure  to  keep  in  safe  ooodition— Contributory  negligence 
~In  this  aotioD  affaiost  a  turnpike  road  company  to  recover  damages  for  in- 
juries received  by  plaintiff  while  driving  on  defendant's  road,  plaintiff's 
horse  becoming  friffbtetied  hv  a  passinfc  train  and  throwing  his  bngf^y  over 
an  emhankment,  the  plaintiff  was  not  gnilty  of  snoh  contributory  negllftenoe 
In  oontlnuinfK  to  drive  his  horse  alon^r  the  pike  after  dlscoverlnfr  the  train 
as  will  exonerate  the  defendant  from  liability  for  its  negligence,  the  cross- 
ing which  the  train  was  passlufi;  being  200  yards  distant  from  where  the 
accident  ooourred,  therefore,  the  court  did  not  err  in  refusing  an  instruction 
as  to  contributory  neglifience. 

2.  Same— The  fact  that  the  railroad  crossed  the  pike  so  near  the  fill  was 
one  the  Jury  could  properly  consider  in  connection  with  the  character  of  the 
fill  In  determining  whether  the  pike  at  the  point  where  the  accident  oocorred 
was  In  a  reasonably  safe  condition. 

John  McChord  for  appellant. 

Wm.  £«  &.  S.  A.  Russell  for  appellees. 
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Appeal  from  Marion  Giroult  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

In  oonstruoting  the  pike  a  fill  was  niade  about  forty  yards 
long,  fourteen  feet  wide  at  the  top,  wUb  a  steep  slope  of  about 
tbree  feet  high  on  either  side. 

Purdy  and  wife  were  driving  in  a  buggy  over  the  pike  to  Leb- 
anon and  while  passing  over  the  fill,  as  testified  by  Mr.  Purdy, 
a  traiu  on  the  Louisville  A  Nashville  Bailorad  passed  over  its 
erossing  on  the  pike  at  a  point  distant  two  hundred  yards  from 
where  the  aeoident  occurred.  The  horse  beeame  frightened  at 
the  train,  whirled  suddenly  around  and  the  bug^y  turned  over 
the  bank  on  the  side  of  the  pike  and  badly  injured  the  wife. 
Her  collar-bone  was  broken  and  shoulder  dislocated,  and  in  con- 
sequence of  which,  at  the  time  of  the  trial  of  this  case,  could 
not  raise  her  left  hand  except  with  her  right  one. 

The  verdict  of  the  jury  was  for  $200  damages.  The  court  prop- 
erly instructed  the  jury  as  to  the  duty  of  tne  defendant  to  keep 
its  road  in  a  reasonably  safe  condition,  and  as  to  its  liability  for 
damages  to  one  injured  by  such  failure. 

It  is  urged  that  the  court  should  have  given  an  instruction  on 
contributory  negligence. 

The  evidence  is  that  the  owner  regarded  the  horse  as  a  gentle 
one.  There  is  an  entire  absence  of  evidence  conducing  to  show 
he  was  not  regarded  as  or  that  he  was  not  a  gentle  horse. 

It  could  not  be  said  that  it  was  negligence  od  the  part  of  plain- 
tiffs to  continue  to  approach  the  crossing  after  the  train  was  dis- 
covered. The  fact  that  the  railroad  crossed  the  pike  so  near  the 
fill  was  one  the  jury  could  properly  consider  in  connection  with 
the  character  of  the  fill  in  determining  whether  the  pike  at  the 
point  where  the  accident  occurred  was  in  a  reasonably  safe  con- 
dition. 

It  is  known  to  every  one  that  a  trustworthy  horse  may,  in 
charge  of  a  careful  driver,  become  frightened,  wheel  or  back  or 
run.  It  results  from  the  nature  of  the  animal.  The  defendants 
are  conclusively  presumed  to  know  such  fact.  Although  the 
accident  would  not  have  happened  except  fnr  the  horse  becoming 
frightened,  and  probably  would  not  have  become  frightened  ex- 
cept for  the  passing  of  the  train  over  the  pike,  it  can  not  be  said 
that  he  was  guilty  of  such  contributory  negligence  in  continuing 
to  drive  his  horse  along  the  pike  after  discovering  the  train  as 
will  exonerate  the  defendant  from  liability  for  its  negligence. 

Judgment  affltmed. 


COMMONWEALTH  v.  STURGEON. 

« 

^   (Filed  November  18,  189A— Not  to  be  reported.) 

Carrying  oonoealed  deadly  weapon— Upon  the  trial  of  appellee  under  an 
indictment  for  carrying  concealed  a  deadly  weapon,  evidence  showing  that 
appellee  opened  a  satobel  lying  in  a  waffoo  in  wbloh  be  was  driving  and 
took  a  pistol  from  it  ()id  not  tend  to  show  bis  guilt,  there  being  two  other 
persons  in  the  wagon  with  him  and  no  proof  as  to  who  owned  the  satobel  or 
the  wagon.  Whether,  if  the  evidenoe  had  shown  that  the  satobel  belonged 
to  defendant,  it  would  have  been  snflQclent  to  authorize  the  submissioQ  of 
the  case  to  the  Jury  is  not  determined. 

W.  S.  Taylor  for  appellant. 
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Blanton  A  Berry  for  appellee. 
Appeal  from  Harrison  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  Indictment  charges  that  the  defendant  carried  concealed 
upon  or  about  his  person  a  deadly  weapon,  to  wit,  a  pistol. 

It  appears  from  the  evidence  that  the  defendant  was  riding  on 

a  wagon,  a  difficulty  arose  between  him  and  one  King,  when  he 

"went  down  under  the  seat  of  the  wagon  on  which  he  was  riding 

and  got  a  small  brown  grip  satchel  and  opened  it  and  took  out  a 

pistol.''  There  were  two  others  in  the  wagon  with  defendant. 
There  was  no  evidence  as  to  whom  the  ftrip  belonged,  nor  as  to 
who  placed  it  In  the  wagon,  nor  as  to  whom  the  wagon  belonged. 

The  facts  as  proved  do  not  raise  the  question  for  determination 
as  to  whether  one  can  be  said  to  carry  a  pistol  concealed  "^upon 
or  about  his  person''  who  places  It  in  a  nand  satchel,  and  the 
satchel  in  a  wagon,  and  thus  carries  it,  or  as  to  whether. one  can 
be  said  to  carry  it  so  concealed  bv  placing  it  in  6is  hand  satchel, 
and  then  carry  with  him  the  satchel,  therefore,  we  do  not  decide 
such  question. 

The  Judgment  is  affirmed. 


COMMONWEALTH  v.  BUTLER. 
(Filed  November  18,  1896— Not  to  be  reported.) 

IndiotmeDt  for  forgery— An  Indictment  for  forgery,  wblob  alleges  that  the 
defoDdant  altered  an  express  receipt  whloh  was  issued  to  blm  for  a  package 
which  be  had  shipped  for  another,  It  being  charged  that  the  alteration  was 
made  by  erasing  the  figures  "60"  and  inserting  In  place  thereof  the  figures 
"90,*'  and  that  this  was  done  with  intent  todefrand  the  person  for  whom  the 
shipment  was  made  of  thirty  cents,  does  not  state  facts  snflSoieDt  to  consti- 
tnte  the  offense  charged,  as  the  receipt  imports  no  kind  of  obligation  upon 
tbe.part  of  any  person  to  pay.  the  amount  named  therein.  Besides,  the  In- 
dictment contains  no  allegatioD  that,  the  freight  charge  on  the  paokaice  was 
no  more  than  sixty  cents,  or  that  defendant  had  paid  only  that  sum  thereon, 
and,  therefore,  the  facts  stated  do  not  oonstitnte  a  fotindation  for  the  alle- 
gation of  an  latent  to  defrand.  If  the  defendant,  by  using  the  altered  re- 
ceipt, induced  the  person  for  whom  be  made  the  shipment  to  pay  him  more 
money  than  he  had  paid  out  for  him,  the  offense  was  entirely  aifferent  from 
that  of  forgery. 

W.  8.  Taylor  for  appellant. 

James  A  James  and  C.  S.  Nunn  for  appellee. 

Appeal  from  Crittenden  Circuit  Court* 

Opinion  of  the  court  by  Judge  Landes. 

The  appellee  was  charged  with  the  ciime  of  forgery,  and  a  de- 
murrer to  the  indictment  was  sustained  and  the  indictment  dis- 
missed, and  the  Commonwealth  appeals. 

The  facts  alleged  as  constituting  the  crime  are  that  the  ap- 
pellee altered  an  express  receipt  which  was  issued  to  him  by  the 
Southern  Express  Co.,  at  Marion,  Ky.,  for  a  package  received 
by  the  company  from  him  for  one  J.  P.  Stephens  for  shipment 
to  Mary  Thompson,  at  Dawson,  Ey.,  by  erasing  the  figures  **0O," 
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which  were  written  in   the  receipt,  and  writing  in  place  thereof 
the  flgnres  "90/'  with  "the  Intent  to  defraud.'' 

The  figures  "60,"  written  in  the  receipt  by  the  company,  rep- 
resented the  charge  in  cents  paid  by  the  appellee  to  the  company 
for  conveying  the  package  to  the. consignee,  and  the  alteration 
of  the  receipt,  made  as  alleged,  was  charged  to  have  been   done 

by  the  defendant  "to  defraud  said  Stephens  of  SO  cents.'* 

The  facts  alleged  in  the  indictment  are  not  suflQcient  to  consti- 
tute the  crime  of  forgery,  either  under  section  1186  or  section 
llfiO  of  the  Kentucky  Statutes. 

Upon  the  face  of  the  receipt  it  was  shown  to  belong  to  the  ap- 
pellee, and  the  alteration  of  it,  if  made  as  charged  in  the  indict- 
ment, imported  no  kind  of  obligation  or  liability  upon  either  the 
company  or  Stephens,  and  it  afforded  on  the  face  of  the  receipt 
as  altered  no  ground  or  cause  of  action  against  either  in  favor  of 
the  appellee.  If,  as  we  may  assume,  the  object  was  to  prosecute 
and  punish  the  appellee  for  obtaining  thirty  cents  from  Stephens 
more  than  the  freight  charges  that  were  paid  by  him  for  Steph- 
ens on  the  package,  by  using  the  altered  receipt  as  evidence  of 
the. payment,  by  which  false  pxetense  Stephens  was  induced  to 
pay  him  the  money,  the  offense  would  be  one  entirely  different 
from  that  of  forgery.  Besides,  the  indictment  contains  no  alle- 
4gtion  that  the  freight  charge  on  the  package  was  no  more  than 
sixty  cents,  or  that  the  appellee  had  paid  only  that  sum  thereon, 
and  the  facts  as  alleged  do  not  constitute  a  sufficient  foundation 
for  the  alleged  intent  to  defraud. 

No  offense  under,  the  statute  having  been  charged  in  the  in- 
dictment, the  demurrer  was  propeily  sustained  and  the  Judgment 
is  affirmed. 


ABERT  V.  TAYLOR,  Ac. 

(Filed  November  25,  1890— Not  to  be  reported.) 

Attorneys  feAS—CoDtrlbntion-'Where  one  is  resisting  the  relief  sought  in 
SD  aotioD,  and  employs  his  own  counsel,  although  the  judgment  granting 
the  r^lef  may  directly  or  Incidentally  benefit  him,  he  ought  not  to  be  ooim- 
pelled  to  contribute  to  the  payment  of  the  counsel  fees  of  his  adversary. 

L.  J.  Crawford  and  FoUett  A  Kelley  for  appellant. 

George  Washington  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  is  a  contest  between  the  heirs  and  devisees  of  James 
Taylor,  Sr.,  deceased,  as  to  the  payment  of  attorneys'  fees,  the 
appellants  claiming  that  the  attorneys  employed  bv  them  ren- 
dered such  services  as  enured  to  the  benefit  of  all  the  parties  in 
interest,  and  for  that  reason  the  fees  should  be  paid  out  of  the 
general  fund,  or,  in  other  words,  that  all  should  contribute  to 
their  payment.  Col.  Taylor  was  the  owner  of  a  large  estate, 
and  by  writings  Hxecuted  prior  to  bis  death,  and  recognized  in 
his  last  will,  he  placed  his  estate  in  the  hands  of  a  trustee  to 
hold  and  dispose  of  for  the  beneficiaries  mentioned  in  the  deed. 

The  purpose  of  the  action  brought  by  the  appellants  was  to 
have  the  deed  of  trust  construed  and  the  powers  of  the  trustee 
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defined,  and  finally  to  declare  the  trast  ended  and  the  partition 
of  the  landed  estate  between  the  devisees. 

The  trustee,  as  well  as  some  of  the  beneficiaries,  claimed  the 
right  on  the  part  of  the  trustee  to  hold  the  property  mentioned 
in  the  deed  of  trust  until  the  land  could  be  sold  and  converted 
into  money. 

That  the  proper  construction  of  the  deed  was  involved  in  doubt 
is  manifest  from  the  provisions,  so  much  so  that  the  court  below 
decided  adversely  to  the  appellant,  who  is  also  the  appellant  in 
the  present  case.  Many  of  the  beneficiaries  resisted  a  partition 
of  the  estate  by  filing  an  answer  and  employing  counsel. 

The  judgment  was  reversed  by  this  court,  and  for  the  serviced 
rendered  by  the  appellant^s  attorneys  a  fee  of  $80;000  is  de- 
manded, and  the  estate  required  to  pay  it. 

There  was  no  evidence  on  either  side  as  to  the  payment  of  fees, 
except  such  as  might  be  implied  from  the  record.  The  presump- 
tion is  that  counsel  on  both  sides  were  working  for  compensa- 
tion, and  the  question  is,  can  the  appellees  in  the  original  action 
be  made  to  pay  for  services  rendered  in  obtaining  a  Judgment 
they  sought  to  defeat?    We  think  not. 

This  court,  in  ThirlwelPs  Adm'r  v.  Campbell,  1  Bush,  168,  held 
that  the  statute  enforcing  or  allowing  contribution  did  not  apply 
to  cases  where  the  litigation  was  against  the  wishes  of  the  party 
in  interest,  but  only  in  casea  where  the  services  of  counsel  were 
rendered  at  the  instance  of  one  Joint  owner  for  the  benefit  of 
all,  and  where  no  objection  was  interposed  by  any  one  of  the 
Joint  owners  to  the  proceeding. 

This,  it  seems  to  us,  is  a  reasonable  and  Just  rule,  as  well  ad  a 
fair  interpretation  of  the  statute,  but  where  one  is  resisting  the 
relief  sought  and  employs  his  own  counsel,  although  the  Judg- 
ment may  directly  or  indirectly  benefit  him,  he  ought  not  to  be 
compelled  to  pay  the  counsel  fees  of  his  adversary.  (Kilgore  v. 
Crawford,  51  111.,  249.) 

On  the  subject  of  the  testimony  on  either  side  the  record  seems 
to  be  silent,  and  no  case  has  been  made  out  by  the  appellants  if 
the  defense  had  not  been  interposed.  The  records  before  us, 
however,  show  a  character  of  litigation  that  was  contested  by 
able  counsel  on  each  side,  and  those  employing  them  should  pay 
their  fees. 

Judgment  affirmed. 
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PiKENix  Insurance  Co.  of  Hartford  v.  McKpjrnan,  Ac. 

Cl'iled  October  29,  1896.) 

1.  Alteration  of  insurance  policy  without  consent  of  company — Any  material 
alteration  of  a  written  contract  made  by  the  obligee  without  the  consent  of  the 
obligor  invalidates  the  contract.  And  an  alteration  may  be  a  material  one, 
although  it  does  not  make  the  contract  more  diHadvantageoas  or  burdensome 
to  the  obligor  than  the  true  contract  made  and  signed  by  the  parties.  Nor  is 
an  intention  to  defraud  necessary  to  make  the  change  work  a  forfeiture  of  the 
contract. 

Where  a  policy  of  fire  insurance  upon  a  building  was  by  the  procurement  of 
the  insured  and  without  the  consent  of  the  insurance  company  so  altered  after 
its  delivery  as  to  include  the  "shelving,  counters  and  drawers"  in  the  building, 
the  policy  is  thereby  rendered  void.  And  in  an  action  on  the  policy  the  court 
erred  in  submitting  to  the  jury  the  question  as  to  whether  the  alteration  was 
made  with  fraudulent  intent,  as  that  was  immaterial. 
.  2.  Same — Courts  may  reform  written  contracts  so  as  to  make  them  conform 
to  the  real  agreement,  but  an  obligee  in  a  contract  can  not  do  so.  And  if  it  be 
a  fact  that  the  alteration  in  this  case  was  made  for  the  purpose  of  conforming 
the  policy  to  the  verbal  agreement  between  the  parties,  that  does  not  prevent 
it  from  rendering  the  contract  void. 

3.  Same — The  withdrawal  of  any  claim  on  account  of  the  loss  of  the  addi- 
tional property  included  by  the  alteration  does  not  have  the  effect  to  restore  or 
revive  the  contract  really  executed  and  delivered. 

Craddoek  &  Sandidge  for  appellant. 
Wilbur  F.  Browder  for  appellees. 
Appeal  from  Logan  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Guffy. 

The  appellees,  McKernan  and  Conn,  instituted  this  action  in  the 
Logan  Circuit  Court  against  the  appellant,  Phoenix  Insurance  Co.  of 
Hartford,  Conn. 

It  is  substantially  alleged  in  the  petition  that  the  appellant  under- 
took to  insure  appellee  McKernan  against  loss  or  damage  by  fire 
vol.  1 8 — 40 
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which  he  m]j2:ht  sustain,  not  exceeding  $1,800,  on  account  of  the  de- 
struction or  damasre  to  one  two-story  brick,  metal  roof  building 
owned  by  appellee,  in  Adairvilie,  Ky.;  also  by  the  terms  of  the  said 
policy  the  appellee  was  insured  against  loss  or  damage  by  the  de- 
struction of  the  shelving,  counters  and  drawers  in  said  building,  the 
total  amount  agreed  on  at  the  time  beint;  $1,8<X) — that  is  to  say  that 
appellant  undertook  to  pay  appellee  the  sum  of  $1,800  in  the  event 
of  the  destruction  of  the  brick  building  and  shelving,  counters  and 
drawers. 

It  is  further  alles;e(I  tliHt  the  property  was  mortgaged  to  appellee, 
-J.  H.  Oonn,  which  was  known  to  appellant,  and  that  by  the  terms 
of  the  j>olicy  appellant  WHS  to  pay  Conn  the  sum  which  iiii«ht  be 
■due  him.  The  policy  is  filed  with  the  [letition.  The  total  destruc- 
tion by  fire  of  the  building,  counters,  shelving  and  dr.iwers,  etc., 
occurred,  as  is  alleged,  September  17,  1893,  by  which  appellee  sus- 
tained, as  is  alleged,  $2,«00  loss,  and  more. 

The  petition  also  alleges  that  the  appellee  made  all  the  proofs  re- 
quired by  the  said  policy,  and  made  due  demand  upon  appellant  for 
payment  of  the  $1,800,  Tor  settlement  of  the  lass  sustained  by  reason 
of  the  destruction  of  said  house,  shelving  counters  and  drawers,and 
that,  by  reason  of  the  said  contract  and  by  reason  of  the  destruction 
of  the  house,  shelving,  drawers  and  counters,  appellant  was  in- 
debted in  the  sum  of  $1,8(K),  for  which  sum,  with  interest,  plaintiif 
asked  judgment. 

The  answer  of  appellant,  amone  other  defenst^s,  pleaded  that  the 
policy  provided  that  if  any  other  insurance  was  taken  on  the  prop- 
erty without  the  consent  of  appellant  endorsed  thereon,  that  the 
policy  should  become  null  and  void;  and  alleged  that  appellee  had 
taken  out  a  policy  in  the  JEtim  Insurance  Co.  on  the  shelving, 
counters  and  drawers. 

The  appellee  in  his  reply  den ie<l  that  the  policy  sued  on  covered 
any  of  the  counters,  shelves  or  <lrHwers.  It  is  also  alleged  in  the  re- 
ply that  the  following  provision  in  the  policy,  '*this  policy  includes 
shelving,  counters  and  drawers,"  is  not  a  part  of  the  contract  of  in- 
surance; that  after  the  fire  appellant,  throuirh  its  agent,  inserted 
that  provision  in  the  face  of  the  policy,  and  he  makes  no  claim  for 
damages  to  same.  The  defendant  moved  to  strike  out  that  part  of 
the  reply. 

Appellee  then  tendered  and  filed  an  amended  petition,  in  which 
it  is  substantially  alleged  that  appellee's  uttorney  by  mistake  in- 
serted in  the  petition  a  claim  for  the  loss  of  the  shelving,  etc.,  and 
the  claim  in  reference  thereto  was  inserted  by  appellant's  agent  after 
the  fire,  and  appellee  disclaims  any  claim  for  the  destruction  of  said 
shelving,  etc. 

The  appellant,  in  answer  to  the  amended  petition  of  the  appellee, 
admitted  that  the  said  words  as  to  shelving,  counters  and  drawers 
was  inserted  in  the  policy  after  the  tire,  but  denied  that  it  was  done 
by  appellant  through  its  authorized  jigent  or  at  all,  and  that  it  never 
knew  until  the  tiling  of  phiintitl's  amended  petition,  June  9,  1894, 
that  snid  clause  Imd  been  inserted  alter  the  fire,  and  pleads  said  alter- 
ations and  fraudulent  attempts  to  collect  the  same  in  bar  of  plaintiff's 
right  to  recover. 

A  trial  nsulU'd  in  a  verdict  and  judgment  in  favor  of  appellees 
for  the  sum  of  $1,800,  with  interest  from  the  1st  of  June,  1894.  Ap- 
pellant's motion  for  new  trial  wiis  overruled,  and  it  has  appealed. 

Several  grounds  for  new  trial  were  relied  on  and  various  errors  of 
court  alleged,  but  we  deem  it  unnt^'c^sary  to  notice  or  discuss  them 
in  detail.    The  most  serious  qut*stion  in  the  case  is  as  to  the  insertion 
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in  the  policy  after  the  fire  of  the  words  ''this  policy  includes  shelv- 
iD^Y  counters  and  drawers." 

It  is  very  manifest  that  this  addition  was  made  at  the  i nuance  of 
plaintiffs,  or  by  their  consent  and  procurement,  and  without  the 
consent  or  authority  of  appellant.  It  will  be  readily  conceded  that 
any  material  alteration  of  a  written  contract  made  by  the  obligee, 
without  the  consent  of  the  obligor,  invalidates  the  contract,  but  the 
appellee  insists  that  the  addition  to  the  policy  in  question  was  not  a 
material  change  or  alteration,  for  the  reason  that  appellant  was  only 
bound  for  $1,800,  and  that  the  house  alone  was  shown  to  be  worth 
more  than  $2,(500,  therefore,  appellant  was  bound  to  pay  the  $1,800, 
independent  <if  the  loss  to  shelving,  etc. 

It  ^eems  to  us  that  appellee's  contention  is  not  tenable,  and  not 
sustained  by  the  authorities.  An  alteration  or  change  in  a  written 
contract  may  be  a  material  chMnge,  and  yet  not  be  more  disadvanta- 
geous or  burdensome  to  the  obligor  than  the  true  contract  made  and 
signed  by  the  parties,  nor  is  an  intention  to  defraud  necessary  to 
make  the  change  work  a  forfeiture  of  thecontract.  It  has  been  often 
held  that  a  change  by  which  a  note  was  made  to  fall  due  at  a  later 
date  than  that  named  or  changed,  ho  as  to  call  for  a  smaller  sum  than 
the  true  sum  named,  invalidates  the  note.  Likewise  the  addition  of 
another  name  to  a  note  vitiates  the  note  as  to  the  obligor  unless  he 
<x>Qsented.  It  has  also  been  held  that  the  obligee  can  not  eiase  the 
material  interpolation  and  thereby  restore  the  validity  of  the  in- 
strument. 

The  contract  of  insurance  in  this  case,  as  sued  on  in  the  suit  that 
was  dismissed  by  plaintiff  as  well  as  this  one,  contained  the  interpo- 
lation, and  plaintiff  set  it  up  and  relied  on  it  as  fully  as  any  other 
part  iff  the  policy.  It  is  true  that  he  afterwards  withdrew  any  claim 
for  the  loss  sustained  by  the  destruction  of  the  shelving,  etc. 

It  is  not  in  proof  that  the  shelving,  etc.,  was  by  the  verbal  con- 
tract to  have  been  included  in  the  policy,  but;  if  such  had  been  the 
contract,  yet  plaintiff  could  not  legally  change  the  written  contract 
to  make  it  correspond  with  the  oral  contract.  Courts  may  correct 
and  reform  written  contracts  so  as  to  conform  to  the  real  agreement, 
but  an  individual  obligee  can  not  do  so. 

It  appears  in  this  case  that  at  one  time  the  house  and  lot,  and  pre- 
sumably the  shelving,  etc.,  were  all  valued  and  appraised  at  $2,000, 
and  it  might  have  been  that  appellant  was  willing  to  insure  the 
house  alone  to  the  extent  of  three-fourths  of  its  value,  not  exceeding 
$1,800,  but  not  willing  to  include  the  shelving,  etc.;  but,  be  that  as 
it  may,  the  addition  of  the  shelving,  etc.,  necessarily  increased  the 
burden  of  appellant  at  least  to  the  extent  of  diminishing  his  chance 
to  show  that  $1,800  was  more  than  three-fourths  of  the  value  of  the 
insured  property,  and  the  withdrawal  of  any  claim  on  account  of 
the  shelving,  etc.,  could  not  have  the  effect  to  restore  or  revive  the 
contract  really  executed  and  delivered.  The  alteration  prima  facie 
Increased  the  risk,  and  was  a  meterial  alteration,  for  the  further  rea- 
son that  it  added  a  number  of  articles  to  the  policy  not  theretofore 
embraced. 

The  following  authorities  and  cases  referred  to  therein  sustain  the 
foregoing  views,  viz:  2  Bibb,  167;  18  B.  M.,  536;  7  Bush,  275;  10 
Bush,  517  and  610;  11  Bush,  69;  Am.  &  Eng.  Ency.  of  Law,  volume  1, 
page  511;  10  Am.  Decisions,  volume  10,  page  267;  Angle  v.  N.  W. 
Mut.  Life  Ins.  Co.,  92  U.  S.,  330;  Brown  v.  Straw,  6  Neb.,  537;  Bow- 
ers v.  Briggs,  20  Ind.,  139. 

It  seems  clear  to  us  that  the  court  erred  in  submitting  to  the  jury 
the  question  of  fraudulent  intent  on  the  part  of  appellee  in  regard 


/ 

620  COMMONWEALTH    V.    LOUIi^VILLE    WATEK    CO. 

to  the  aforesaid  addition  to  or  change  in  the  contract.  The  couit  he- 
low  also  erred  in  refusing  to  give  instruction  No.  2,  asked  by  the- 
appellant. 

The  addition  of  the  words  **this  policy  includes  shelviiiK,  counters 
and  drawers"  was  a  niateiial  change  or  alteiation,  and,  unless  done 
by  the  authority  or  con^eot  of  appellant,  invalidated  the  policy,  and 
the  court  below  should  have  so  instructed  the  jurj\ 

For  the  rea.«ons  given  the  Judgment  of  the  court  below  is  reveised 
and  cause  remanded,  with  directions  to  set  aside  the  verdict  and. 
judgii>ent  and  award  appellant  a  new  trial  and  for  further  proceed- 
ings consistent  with  this  opinion. 


Commonwealth  v.  Louisville  Water  Co, 
{Filed  November  7,  1896 — Not  to  he  reported.) 

1.  Tax  uptm  franchise  of  coi'poratkm — ABsea^ment  of  the  value  of  the  fran- 
chiHe  of  the  Louisville  AVater  Company  could  not  legally  be  made  by  the  as- 
He88or  of  Jefferson  county,  but  only  by  the  board  of  valuation  and  assesi^ment- 
provided  for  in  section  4077,  Kentucky  Statutes.  [~~^ 

2.  The  franchise  ta.r  was  not  in  the  first  instance  collectible  by  or  payable  to- 
the  sheriff,  but  directly  to  the  auditor. 

:i.  The  Uu'  vpon  value  of  the  franchise  is  in  addition  to  and  independent  of 
amount  due  on  tangible  property  of  the  corporation. 

4.  Hes  judicata  In  an  action  by  the  Louisville  Water  Company  against  the 
sheriff  of  Jefferson  county  to  enjoin  the  collection  of  taxes  a  judgment  requir- 
ing the  corporation  to  pay  into  court  a  certain  sum  in  full  of  all  taxes,  both . 
ad  valorem  and  franchise,  was  erroneous  in  fixing  too  small  an  amount  as  due. 
but  as  there  was  no  appeal  therefrom  that  judgment  is  a  bar  to  this  action  by 
the  Commonwealth  to  recover  an  additional  amount,  alleged  to  be  due  as  a 
franchise  tax  for  the  same  year.  If  that  judgment  was  procured  by  fraud,  an 
action  to  vacate  it  sh(Kild  first  have  been  brought  in  the  court-  which  had  ac- 
quired jurisdiction. 

Win.  J.  Hendrick  for  appellant. 
T.  L.  Burnett  and  Lane  &  Burnett  for  appellee. 
Appeal  from  P>anklin  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Lewis. 

December  19,  1893,  the  Louisville  Water  Co..  a  corporation,  in.sli- 
tuted  in  the  Louisville  Chancery  Court  against  H.  A.  Bell,  sheriff  of 
Jefferson  county,  an  action  to  enjoin  him  from  levying  on  and  sell- 
inj?  the  property  of  plaintiff  to  satisfy  a  claim  and  demand  alleged 
to  be  illegal.  The  nature  of  said  claim  was  not  explicitly  stated  in 
the  petition,  though  it  subsequently  appeared  to  be  for  State  taxes 
due  by  plaintiff. 

April  11,  1894,  in  pursuance  of  previous  notice,  a  petition  of  the 
Commonwealth  of  Kentucky,  signed  by  R.  L.  Suter,  special  counsel, 
and  F.  Parsons,  Comm(»nwealth's  attorney,  was  filed,  asking  for  an 
order  making  the  Commonwealth  a  party  defendant,  whiqh  was 
done. 

In  the  answer  thereupon  filed  it  >^as  stated  plaintiff  was  indebted 
to  the  Commonwealth  for  taxes  amounting,  according  to  an  assess- 
ment duly  made  by  tne  assessor  of  Jefferson  county,  to  the  sum  or 
$12,886.84;  also  to  a  penalty  prescribed  by  statute  lor  a  failure  to- 
pay. 
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June  29, 1894,  Judfi:nient  was  rendered  in  the  action  that  the  sum 
•of  all  taxes,  both  ad  valorem  and  franchise  taxes,  due  fronn  plaintiff 
to  the  Commonwealth  upon  the  assessment  made  in  1892  is  $8,000, 
which,  as  recited,  was  thereupon  paid  into  court  in  full  satisfaction 
of  the  judgment;  but  ujjon  leave  of  court  the  CJommonwealth  of 
Kentucky,  by  R.  Lee  Suter,  its  attorney,  withdrew  it. 

The  present  action  of  the  Commonwealth  of  Kentucky  against  the 
Louisville  Water  Co.  was,  November  13, 1894,  brougfht  in  the  Frank- 
lin Circuit  Court  to  recover $927.60,  the  amount  alleged  due  for  taxes 
on  the  franchise  of  defendant. 

In  defense  of  this,  judgment  rendered  in  the  previous  action  by 
the  Louisville  Chancery  Court  is  pleaded. 

We  are  satisfied  the  assessment  of  the  value  of  the  franchise  of  the 
Louisville  Water  Co.  was  not  nor  could  have  been  legally  made  by 
the  assessor  of  Jefferson  county,  but  only  by  the  board  of  valuation 
and  assessment  provided  for  in  section  4077,  Kentucky  Statutes. 

We  are  satisfied  the  franchise  tax  was  not,  in  the  first  instance, 
collectible  by  or  payable  to  the  sheriff,  but  directly  to  the  auditor; 
and  there  is  enough  of  the  record  of  the  action  of  the  Louisville 
Water  Co.  agninst  H.  A.  Bell,  sheriff,  before  u**  to  make  it  plain  that 
the  Louisville  Chancery  Court  erred  in  adjudging  $8,(M)0  to  be  the 
entire  sum  of  taxes  due  to  the  Commonwealth,  for  that  portion  as- 
sessed upon  the  value  of  the  franchise  was  an  addition  to  and  inde- 
pendent of  Ihe  amount  due  on  the  tangible  property  of  the  cor- 
poration; but  the  judgment  rendered  in  that  action,  not  having 
been  appealed  from  or  vacated  in  a  direct  action  instituted  for  that 
purpose,  can  not  be  now  set  aside  or  disregarded  in  this  action;  for, 
if  reversible,  as  we  are  satisfied  was  the  case,  an  appeal  therefrom 
ought  to  have  been  taken,  or  if  procured  by  fraud,  as  is  here  sug- 
l?esled  though  not  sufficiently  allege*!,  an  action  ought  to  have  been 
first  brought  in  that  court,  which  had  acquired  jurisdiction,  to  va- 
cate it. 

We  are,  therefore,  of  opinion  this  action  can  not  be  maintained, 
4md  the  judgment  is  affirmed. 


Commonwealth  v.  Bell,  sheriff,  &c, 

{Filed  November  7,  1896 — Not  to  be  reported.) 

Sheriff — Failure  to  collect  taxes— Re^  judicata, — The  sheriff  having  collected 
of  a  corporation  the  full  amount  of  takes  fixed  by  a  judgment  which  is  still  in 
force,  he  can  not  be  held  liable  for  his  failure  to  collect  a  greater  amount. 
Besides,  he  can  not  in  any  eyent  be  held  liable  for  his  failure  to  collect  the  tax 
on  the  franchise  of  the  corporation,  as  that  tax  was  not  in  the  first  instance 
<  collectible  by  him. 

W.  J.  Hendrick  for  appellant. 

'T.  L.  Burnett  and  Lane  &  Burnett  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

•Opinion  of  the  court  by  Judge  I^ewis. 

The  facts  upon  which  the  controversy  in  this  case  arises,  as  well  as 
^he  issue  involved,  are  stated  in  the  opinion  thi<5  day  delivered,  in 
the  case  of  the  Commonwealth  v.  Louisville  Water  Co.,  ante^  7; 
find  if  the  judgment  rendered  by  the  Louisville  Chancery  Court,  and 
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uow  appearing  to  be  in  full  force,  is  a  bar  to  the  present  action  or 
the  Commonwealth  aKHin^^t  the  corporation,  it  is  equally  an  obstacle 
to  a  recovery  against  the  sheritf,  who  can  not  be  made  accountable- 
for  a  greater  amount  of  taxts  than  was  thereby  determined  and 
iixed.    Moreover,  we  agree  with  counsel  that  the  tax  on  the  fran- 
chise of  the  water  company  was  not,  in  the  first  instance,  coll€K.*tible 
by  the  sherilf,  and,  if  not,  no  action  can  be  maintained  against  hiniM 
for  failure  to  collect. 
Judgment  affirmed. 


Hancock  v.  Parker. 
(Filed  November  14,  1896.) 

Witnesses—  Right  to  compulsory  process  for  prisoner  in  penitentiary — The  de- 
fendant in  a  criminal  progecution  is  entitled  to  compulsory  process  for  a  ma- 
terial witness  confined  in  the  State  penitentiary,  and,  therefore,  the  warden  of 
the  penitentiary  is  not  entitled  to  a  writ  of  prohibition  restraining  a  circnit 
judge  from  proceeding  against  him  for  contempt  on  account  of  his  refusal  to 
obey  an  order  of  the  court  requiring  him  to  produce  a  prisoner  to  testify  for 
a  defendant  in  a  criminal  prosecution.  And  this  would  be  true  even  though, 
no  provisson  were  made  by  law  for  paying  the  expenses  incident  to  the  pro- 
duction of  the  witness.  But  provision  is  made  therefor,  it  being  the  duty  of 
the  court  to  ascertain  and  make  allowance  for  such  expenses  to  be  paid  out  of 
the  State  treasury  under  section  861  of  the  Kentucky  Statutes. 

W.  S.  Taylor  for  petitioner, 
♦Samuel  M.  Wilson  for  respondent. 
Opinion  of  the  court  by  Judge  Landes. 

This  is  an  application  to  this  court  by  petition  of  R.  A.  Hancock* 
the  warden  of  the  penitentiary  at  Frankfort,  as  plaintiff,  against 
Watts  Parker,  the  judjre  of  the  Fayette  Circuit  Court,  as  defendant^ 
praying  that  the  defendant  may  be  prohibited,  by  thp  proper  writ^ 
from  proceedinjr  by  rule  airainst  the  plaintiff  for  contempt,  in  refus- 
ing to  comply  with  an  order  made  by  defendant  as  judsre,  requiring^ 
the  plaintlH"  to  produce  in  said  court  a  prisoner,  who  is  confined  in 
the  said  p(Miitentiary  for  felony,  to  testify  as  a  wilness  in  behalf  ot 
one  Ed.  Warfield,  who  has  been  indicted  for  the  crime  of  rape. 

The  material  question,  upon  which  authority  to  issue  the  writ  ap- 
plied for  depends,  is  whether  the  defendant,  as  judge  of  tlie  Fayette- 
Circuit  Court,  had  the  jurisdiction  or  power  to  require  the  plaintiff^, 
as  warden  of  the  penitentiary,  to  produce  the  prisoner  in  his  court 
to  testify',  and  that  question  we  will  proceed  to  consider. 

It  appears  that  the  prisoner  who  is  wanted  as  a  witne^,  John 
Gatlin,  was  tried  and  convicted  in  the  Fayette  Circuit  Court,  at  the 
April  term,  1896,  upon  an  indictment  chargrinp:  him  with  the  crime 
of  obtaining:  money  under  false  pretenses,  and  that  he  was  sentenced 
to  solitary  confinement  and  hard  labor  in  the  said  penitentiary  for  a 
period  of  two  years,  and  that  he  was  received  there  on  the  16th  day 
of  May,  1896. 

It  further  appears  that  on  the  16th  day  of  September,  1896,  the 
order  referred  to  was  made  in  the  Fayette  Circuit  Court,  directing^ 
the  plaintiff  to  produce  said  Gatlin  in  court  on  the  16th  day  of  Sep- 
tember, 1896,  to  testify  in  behalf  of  said  Warfield  in  the  prosecution 
agrainst  him,  and  that  said  order  was  issued  because  it  was  made  tiv 
appear,  to  the  satisfaction  of  the  court,  that  the  said  Gatlin  was  a 
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material  witness  for  the  defense.  The  plaintiff  refused  to  obey  the 
order  because  he  believed  in  good  faith  that  th«  court  had  no  Juris- 
diction in  the  premises,  and  beeau.^e  the  eointnissioners  of  the  sink- 
ing fund  refused  to  permit  the  prisoner  to  be  taken  out  of  the 
penitentiary  for  that  purpose. 

Gkitiin  was  not  disqualified  from  testifying  by  reason  of  his  having 
been  convicted  of  the  crime  o(  obtain intr  money  under  false  pre- 
tenses, or  i)y  reason  nf  his  beina:  confined  in  the  penitentiary  under 
sentence  for  said  crime.  (Commonwealth  v.  McGuire,  84  Ky.,  57; 
Commonwealth  v.  Minor,  89  Ky.,  055.) 

Under  section  11  of  the  Bill  of  Rights  Warfield,  who  is  the  subject 
of  a  criminal  prosecution,  has  the  right  not  only  *'to  fneet  thewitnes:^ 
face  to  face,"  but  also  **to  have  computsort/' process  for  obtuining 
witnesses  in  his  favor."  This  right,  guarantenl  t  >  him  t)y  the  Bill 
of  Risrhts,  can  not  be  denied  to  him.  (Chief  Ju-^tice  Marshall  in  1 
Burr  Trial,  158-9;  Commonwealth  v.  Jones,  10  Bush,  746.) 

He  is  entitled  to  have  his  own  witnesses  in  court,  if  they  can  be 
reached  by  the  compulsory  proces-s  of  the  law,  and  to  coerce  their  at- 
tendance whenever  they  may  reside  in  the  State,  and,  in  order  to  do 
this,  it  is  not  required  that  he  shall  tender  t(»  his  witnesses  nny  com- 
pensation for  expenses  before  resortin;?  to  process  to  compel  them  to 
attend.    (Criminal  Code,  section  151.) 

He  is  not  bound  to  waive  thii  right  by  taking  the  depositions  of 
his  wilnesss,  and  the  condition  and  circumstances  of  this  witness  are 
not  such  as  to  allow  him  to  take  his  deposition,  if  he  wished  so  ta 
do.  (Criminal  Code,  section  158;  Kaelin  v.  Commonwealth,  84  Ky., 
355.) 

In  addition  to  this  ample  authority  for  requiring  the  production  of 
this  witness,  confined  in  execution  of  his  senten  -e  in  the  penitenti- 
ary, is  provided  by  section  425  of  the  Criminal  Code,  which  provides, 
in  any  proper  state  of  case,  for  the  removal  from  prison  of  persons 
convicted  for  any  criminal  offc^nse  "by  writ  of  habeas  corpus  or  some 
other  legal  writ.^^ 

It  is  contended,  however,  by  counsel  for  the  plaintiff  that  the  order 
in  this  case  ought  not  to  hive  been  made  because  there  is  no  provis- 
ion in  law  for  paying  the  expenses  incident  to  the  production  of  this 
witness  in  the  Fayette  Circuit  Court.  If  this  were  true,  it  would 
not  affect  the  rights  of  the  accuse*!  to  have  compulsory  process  to 
secure  the  attendance  of  the  witness. 

The  Cofnmon  wealth  has  the  custody  and  control  of  this  witness, 
and  the  accused  can  not  reach  him  except  by  compulsory  process,  to 
which  he  is  entitled  under  the  Bill  of  Rights.  If  there  is  no  provis- 
ion in  the  law  for  paying  the  expenses  in  such  emergency,  it  should 
be  made  by  the  legislature,  and  the  want  of  it  is  by  reason  of  no  fault 
of  the  accused;  but  we  hold  that  it  is  the  duty  of  the  cv)urt  to  ascer- 
tain and  make  allowance  for  the  expenses  ol  such  removal  and  con- 
veyance of  this  witness,  such  as  are  embraced  by  section  361  of  the- 
Kentucky  Statutes,  and  that  the  same  are  payable  out  of  the  State- 
treasury  under  the  said  section. 

For  the  reasons  given  it  is  the  opinion  of  the  court  that  the  plain- 
tiff should  comply  with  the  order  and  produce  the  witness  in  court 
to  testify,  and  compliance  with  the  order  will  be  in  discharge  of  the 
rule  of  contempt.    The  application  for  the  writ  of  prohibition  is,^ 
therefore,  denied,  and  the  petition  dismissed. 
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COMMONWEAIiTH   V.  BOfiSIE,  &C. 

{Filed  Novernbei^  19,  1896.) 

Oaming — Ac<:omplice — As  each  person  engaged  in  a  game  of  chance  is  guilty 
of  an  Individual  offense  under  the  statute,  the  one  is  not  the  accomplice  of 
the  other  within  the  legal  meaning  of  that  t<erm,  and,  therefore,  one  may  be 
convicted  upon  the  testimony  of  the  other  alone. 

W.  S.  Taylor  for  appellant. 
Appeal  from  Laurel  Circuit  CiJourt. 
Opinion  of  the  court  by  Judge  Guffy. 

The  j?rand  jury  of  Laurel  county  returned  an  indictment  charging 
Jack  Bossie,  William  Doan  and  Stephen  Curtis  with  the  offense  of 
gaming,  committed  as  follows,  viz:  **The  said  Jack  Bossie,  William 
Doan  and  Stephen  Curtis  did,  on  the  22d  day  of  May,  1895,  *  *  * 
unlawfully  engage  in  a  game  of  hazard  and  chance  by  engaging  in 
and  playing  a  game  of  cards  with  W^illiam  Curtis,  in  which  game 
money  and  other  property  was  bet,  won  and  lost  by  each  of  them." 

Upon  the  calling  of  the  cause  for  trial  as  to  Bossie  it  was  agreed 
that  the  same  be  submitted  to  the  court  for  trial,  and  it  was  further 
agreed  that  the  witness  would  prove  the  charge  to  be  true,  but  that 
the  witness  was  also  engasjed  in  the  same  game  of  chance. 

The  contention  of  the  defendant  was  that  the  witness  was  an  ac- 
complice of  the  defendant,  hence  no  conviction  could  be  had  upon 
his  testimony  alone,  and  the  court  below  so  adjudged,  and  from  that 
Judgment  this  appeal  is  taken. 

The  judgment  of  the  court  below  is  clcHrly  erroneous.    The  wit- 
ness was  not  an  accomplice  in  the  legal  meaning  of  the  term.   Each 
one  engaged  in  the  game  was  guilty  of  an  individual  offense. 

In  the  case  of  Whitaker  v.  Commonwealth,  95  Ky.,  632,  it  was 
held  by  this  court  that  in  an  indictment  for  incest  the  jury  were  au- 
thorized to  C(mvict  upon  the  testimony  alone  of  the  female,  the 
crimes  of  each  being  seperable  under  the  statute. 

To  the  same  effect  is  the  decision  of  the  Superior  Court  in  Green 
V.  Commonwealth,  6  Ky.  Law  Rep.,  217. 

For  the  reasons  indicated  the  judgment  ap|)ealed  from  is  reversed 
and  cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 


LopisviLLE  <fe  Nashville  R.  K.  Co.  v,  Johnson. 

CFUed  November  19,  1896— iVb/  to  be  reported.) 

Railroadft — Right  to  have  decaying  tre^s  near  track  removed — W^here  dead  or 
decaying  trees  stand  so  near  a  railroad  track  as  to  endanger  the  lives  of  pas- 
sengers on  the  company's  trains,  by  reason  of  the  probabUity  of  the  trees  be- 
ing blown  across  the  track  by  high  winds,  the  company  offering  to  pay  the 
•expenses  of  removal  as  well  as  the  viUne  of  the  tii»ber,  may  maintein  tat  ac- 
tion in  equity  against  the  owner  to  compel  him  to  remove  the  trees.  Ajtil  in 
this  action  brought  for  that  purpose  the  court  erred  in  sustaining  a  demurrer 
to  the  petition. 

John  S.  Kelley  and  H.  W.  Bruce  for  appellant. 
Ben  Johnson  for  appellee. 
Appeal  from  Nelson  Circuit  Court. 
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Opinion  of  the  court  by  Chief  Jastice  Pryor. 

This  action  was  instituted  by  the  railroad  conopany  for  tlie  purpose 
of  having  certain  trees  removed,  standing  on  the  lands  of  the  ap- 
pellee, and  near  appellant's  right  of  way.  A  demurrer  was  sustained 
to  the  petition. 

If,  as  the  appellant  alleges,  the  trees  are  so  near  appellant's  road- 
bed as  to  endanger  the  lives  of  those  who  are  passengers  on  its  trains 
from  the  falling  timber  during  high  winds  the  trees  ought  to  be  re- 
moved. 

The  record  presents  a  question  of  fact,  and  if  the  danger  is  such, 
from  the  proximity  of  the  trees  to  the  road,  that  one  might  reason- 
ably say  the  safety  of  passengers  and  those  on  the  train  required 
their  removal,  the  trees  ought  to  be  felled.  The  averments  of  the 
petition  are  direct  and  positive  that  the  timber  is  dead,  and  so  near 
the  road  as  those  on  the  train  would  be  in  imminent  peril  from  the 
falling  timber  carried  by  high  winds  or  the  decay  of  the  trees,  and, 
the  statements  being  admitted  to  be  true  by  the  demurrer,  it  should 
have  been  overruh^  and  the  case  heard  t)n  its  merits. 

In  the  case  of  Filbin's  admV  v.  Chesapeake  &  Ohio  Ry.  Co.,  91 
Ky.,  444,  this  same  question  was  <lisposed  of,  the  court  snying  that 
if  the  danger  was  probable,  and  the  company  aware  of  that  (act,  the 
timber  should  be  removed  whether  on  the  land  of  the  railway  com- 
pany or  on  the  land  of  another;  and  if  the  compHoy  is  liable  in  such 
a  state  of  case  a  remedy  should  be  afforded  for  almting  the  danger, 
an<l  a  court  of  equity  should  give  the  relief,  if  upon  the  proof  the 
averments  of  the  petition  are  sustaineri. 

The  appf^llants  are  offering  to  pay  the  expenses  of  removal  as  well 
as  the  value  of  the  timber,  and,  while  the  owner  should  not  be  de- 
prived of  the  use  of  his  property,  unless  its  condition  renders  it 
dangerous  to  travel,  this  ra^e  should  be  heard  by  thp  chancellor  in 
order  to  ascertain  whether  the  complaint  of  the  appellant  is  sustained 
by  the  facts. 

Reversed  and  remanded  for  proceedings  consistent  with  this  opin- 
ion. 


Mechanics  Trust  Co.,  &(\  v.  Dandrtd«e,  &c, 
LFiled  October  24,  1896~-i\o<  to  be  reported.) 

1.  Waretiouse  receipts — Lien — The  statutory  definition  of  a  warehouseman 
embraces  onlj  such  persons  as  in  fact  keep  a  warehouse  to  store  goods  in  and 
are  engaged  in  that  business.  A  person  does  not  become  a  legal  warehouse- 
man by  simply  receiving  one  particular  piece  of  property  in  store  and  issuing 
a  receipt  therefor,  and  the  endorsement  of  a  receipt  issued  by  one  who  is  not 
a  legal  warehouseman  passes  no  interest  in  the  property. 

A  receipt  for  certain  railroad  rolling  stock,  which  recited  that  it  was  given 
under  the  statute  commonly  known  as  the  warehouse  law,  was  not  valid  as  a 
warehouse  receipt,  the  person  who  issued  it  not  being  a  warehouseman.  And, 
although  the  receipt  was  followed  by  a  statement  that  "the  above  property  is 
pledged  as  security''  to  a  certain  creditor  of  the  corporation  which  owned  the 
property,  the  note  intended  to  be  secured  being  described,  and  there  was  en- 
dorsed upon  the  receipt  a  statement  signed  by  the  corporation  which  owned 
the  property  that  it  was  turned  over  to  the  person  who  executed  the  receipt  as 
warehouseman,  to  be  held  by  him  as  therein  specified,  no  lien  was  created 
thereby,  and,  therefore,  it  is  immaterial  whether  a  creditor  who  had  his  exe- 
cution levied  upon  the  property  had  any  notice  of  the  receipt.  And  as  the 
person  who  executed  the  receipt  was  the  secretary  of  the  construction  com- 
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pany  which  owned  the  rolling  stock  ^nd  the  manager  of  the  railroad  npon 
which  the  rolling  stock  was  in  iise,  there  was  in  fact  no  change  of  possession, 
and  there  was,  therefore,  no  valid  pledge  of  the  property. 

2,  Same—It  is,  as  a  general  rale,  indispensable  that  possession  should  ac- 
company the  pledge  of  property  in  order  to  yest  the  pledgee  with  title  or 
interest  therein. 

J.  W.  Bryan  and  O'Hara  &  Rouse  for  appellants. 
T.  N.  Lindsey  for  apjiellees. 
Appeal  from  Franklin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guff  y. 

The  appellant,  Mechanics  Trust  Co,  obtained  a  judgment  against 
the  appellee,  Home  Construction  Co.,  for  $ ,  upon  which  judg- 
ment an  execution  issued,  which  was  levied  upon  certain  railroad 
rolling  stock,  consisting  of  cars,  engines,  etc.,  as  the  proj>erty  of  the 
Home  Construction  Co.  Thereupon  the  appellee,  W.  F.  Dandridge^ 
Mason,  Gooch  &  Hoge  Co.,  and  the  German  National  Bank  of  Cov- 
intjton,  brought  suit  to  enjoin  the  sheritf  of  Franklin  county  from 
seizing  jind  selling  said  property. 

It  is  allcired  in  tlie  petition  that  in  December,  18^9,  the  Home  Con- 
struciion  Co.,  the  owner  and  in  possession  of  certain  personal  prop- 
erty, con>isting  of  two  locomotive  engines,  Nos.  1  and  2,  five  stock 
cars,  Nos.  1,(K)0  to  1,004,  nin^  box  cars,  Nos.  from  oOO  to  o02,  and 
from  f)04  to  509,  and  twelve  flat  cars,  Nos.  from  1,500  to  1,511,  one 
passenger  coach,  No.  1,  and  one  consolidated  coach.  No.  50,  all  let- 
tered Kentucky  Midland  Kailway,  and  that  on  the  28th  day  of  De- 
cember, 1889,  the  Home  Construction  Co.  became  inHebted  to  Mason, 
Gooch  &  Hoge  Co.  in  the  sum  of  $15,000,  and  for  which  it  executed 
its  note,  and  to  secure  the  payment  of  the  note  it  delivered  the  pos- 
session of  all  the  aforesai<i  article-*  to  W.  F.  Dindridy:e,  to  be  held 
by  him  in  pledge  for  ihe  benefit  of  Mason,  Gooch  &  Hoge  Cd.,  with 
authority  to  issue  to  it  a  paper  in  the  nature  of  a  warehouse  receipt^ 
and  said  Dandridge  did  make  a  paper  in  the  nature  of  such  receipt^ 
by  which  he  agreed  to  hold  and  deliver  said  property  as  the  con- 
struction company  might  order,  but  only  upon  the  production  and 
delivering  to  him  of  the  said  receipt.  Diindridge  endorsed  upon  the 
receipt  that  the  f>roperty  was  ple(lged  to  Mason,  Gooch  &  Hoge  Co. 
to  secure  said  note  of  $15,tMK),  and  the  Home  Construction  Co.  en- 
dorsed the  receipt  as  foUovv-j:  *'The  within  described  prof^erty  was 
this  day  turned  over  and  delivered  to  \V.  F.  Dan d ridge  as  ware- 
houseman, tt)  be  bv  him  he!d  as  therein  specified  this  December  28, 
1889. 

**Signed:  The  Homk  Construction  Co., 

**By  James  E.  Cantrili.,  Presidents 

'*W.  F.  DAXDRFDfiE,  Secrektr}/,^^ 

Aftervvanis  another  endorsement  was  made  on  the  receipt,  pledg- 
ing or  attempting  to  r»ledge  the  property  to  secure  the  payment  of 
another  note  to  said  Misoii,  Goo«'h  &  Iloge  Co.  for$3S8.57.  Finally 
the  indebtedness  of  tlie  Home  Construction  Co.  due  the  aforesaid 
company  was  consolidated,  and  a  new  note  for  $l(),tJ47.54  executed 
December  5,  1890,  at  which  time  the  construction  company  made 
another  extended  endorsement  on  the  said  receipt,  pledging  the  said 
property  for  the  payment  of  said  debt;  that  the  note  has  not  been 
paid,  and  that  the  same  and  the  Dandridge  receipt  are  in  pledge  ta 
the  German  Naticmal   Bank  of  Covington  to  secure  the  payment  of 
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two  notes,  of  $7,500  each,  due  it  from  the  Mason,  Gooch  A  Hogre 
Co.;  that  the  whole  of  the  property  .is  in  lien  to  said  Mason,  Gooch 
&  aoge  Co.,  and  will  not  sell  for  enough  to  pay  their  debt,  and  it 
prays  for  its  enforcement.  The  receipt  and  endorsements  referred  to 
read  as  follows: 

*•  Fkankfort,  Ky.,  December,  1889. 
"Received  of  the  Home  Construction  Co.  the  following?  articles  of 
rolling  stock,  purchased  and  owned  by  said  construction  company, 
and  designed  for  the  Kentucky  Midland  Railway,  which  I  am  to 
keep  and  hold  and  re-deliver  to  said  company,  or  on  its  order,  but 
only  upon  the  production  and  delivery  of  this  warehouse  receipt 
properly  endorsed,  to  wit:  One  locomotive  engine,  designated  and 
numbered  one  (1);  one  locomotive  engine,  designated  and  numbered 
two  (2);  hwe  stock  cars,  numbered  from  1,000  to  1,(M)4  inclusive;  nine 
box  cars,  numbered  from  500  to  502  inclusive,  and  from  504  to  509 
inclusive;  tweve  flat  cars,  numbered  from  1,500  to  1,511  inclusive; 
one  coach,  numbered  (1)  one,  and  one  combination  car,  numbered 
(50)  flfty,  all  lettered  Kentucky  Midland  Railway,  and  construc- 
tively in  the  possession  and  control  of  the  undersigned.  It  is  agreed, 
however,  that  the  undersigned,  retaining  the  <'Usto<ly  and  control^ 
and  being  responsible  for  the  production  of  said  rolling  stock,  un- 
avoidable accident  excepted,  may  allow  said  rolling  stock  to  be  used 
on  connecting  lines  of  railway  in  accordance  with  the  rules  reirulat- 
ing  the  interchanges  of  cars  between  the  Kentucky  Midland  Rail- 
way and  said  connecting  lines.'  This  receipt  is  given  and  received 
under  the  statute  of  the  State  of  Kentucky,  commonly  known  as  the 
Warehouse  law,  and  under  the  provisions  and  penalties  therein  pre- 
.scribed.  W.  F.  Dandridge." 

**The  above  proj)erty  is  pledged  as  security  to  Ma^on,  Gooch  &  Hn^e 
Co.  for  a  note,  numbered  AlO,  to  Home  Construction  Co.,  dated  De- 
cember 2,  1880,  payable  at  State  National  Bank,  on  which  note  the 
Home  Construction  Co.  has  borrowed  $15,000. 

**Signed:  W.  F.  Dandridge. 

**This  note  was  renewed  August  2,  1890,  for  $15,274.16. 

'*(W.  F.  D.)" 

**The  within  described  property  was  this  day  turned  over  and  de- 
livered to  W.  F.  Dandridge  as  warehouseman,  to  be  by  him  held  as 
therein  specified,  this  Decern  her  28,  1889. 
"Attest:  (Signed)  The  Home  CoNSTRtJCTiON  Co.^ 

*'Hy  Jamp:s  E.  CAXTurLri, 

^^  President. 
'^(Signed)  W.  F.  Dandridge,  Secretanj .^^ 

"The  within  described  property  in  the  hands  of  W.  F.  Dandridge 
(warehouseman)  is  also  pledged  to  \my  Mason,  Gooch  &  Hoge  Co.  a 
note  of  $883.57,  which  sum  they  have  paid  as  interest  or  discount  in 
the  renewal  of  the  note  mentioned  within,  this  August  18,  1890. 
"Attest:  (Signed)  The  Home  C-onstruction  Co., 

"By  James  E.  Cantrill, 

*'^  P  reside)  it. 
'•(Signed)  W.  F.  Dandridge,  JSecrefari/.*^ 

"Frankfort,  Ky.,  December  12,  1890. 
"We  hereby  transfer  and  assign  to  the  Augusta  National  Bank  of 
f^taunton,  Va.,  the  benefit  of  the  withiji  collateral  to  secure  payment 
of  a  note  of  ($10,000)  ten  thousand  dollars  drawn  by  this  company, 
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^dated  December  6, 1890,  and  one  drawn  by  C.  E.  Hoge  for  ($5,000)  five 
thousand  dollars,  dated  December  5,  1890,  both  payable  sixty  days 
^fter  date. 

**Attest:  (Signed)  Mason,  Gooch  &  Hoge  Co., 

"By  H.  P.  Mason,  President. 

**(Slgned)  W  F.  Dandridge,  Secretary  and  TreasxirerJ*^ 

**The  within-described  property  in  the  hands  of  W.  F.  Daudrid}2:e 
'(warehouseman)  is  pledged  to  pay  Mason,  Gooch  &  Hoe:e  Co.  a  note 
of  $16,047.54,  dated  December  5,  1890,  at  four  months,  drawn  by  the 
Home  Construction  Co.,  to  the  order  of  Mason,  Goo<*h  A  Hojfe  Co., 
payable  at  the  State  National  Bank  of  Frankfort,  Ky.,  which  note 
was  given  to  take  up  the  two  notes  specified  in  the  former  endorse- 
ment made  on  this  warehouse  receipt,  viz: 

One  note,  due  Decembers,  1890 $15,274  16 

t:)ne  note,  due  December  5, 1890 883  57 

Add  discount  on  new  note,  four  months,  7  per  cent 389  81 

Face  of  note,  dated  December  5.  1890 $16,047  54 

**For  which  this  property  is  pledj^ed  as  callateral. 
**Attest:  (Signed)  Thk  Home  (^instructiox  Co., 

'*By  James  E.  Cxntrill, 

^^  President, 
''•W.  F.  Dandridge,  Secretarif  Home  Construction  Co.^^ 

**We  hereby  transfer  and  assign  to  the  German  National  Bank  of 
'Covinjiton,  Ky.,  the  benefit  of  the  within  collateral  to  secure  pay- 
ment of  two  nofes  of  ($7,500)  seven  thousand  five  hundred  dollars 
each,  drawn  by  Mason,  Gooch  <fe  Hoge  Co.,  and  each  endorsed  by  H. 
P.  Mason  and  C.  E.  Ho^re  personally,  dated  February  4,  1891,  paya- 
4)le  four  months  after  date. 

"(Signed)  Mason,  Goocui  &  Hogk  Co., 
**By  \V.  F.  Dandridge, 

^^ Secretary  and  Trea8ure}\'*^ 

The  appellant  denied  the  indebtedness  allesred  in  the  petition,  and 
'denied  that  the  Home  Construction  Co.  owed  any  part  of  the  $16-, 
047.54.  It  is  also  denied  that  the  Construction  Co.  ever  delivered  the 
possession  of  the  said  property  to  W.  F.  Dandridt^e,  to  be  held  by 
him  as  a  pledge  to  secure  the  debt,  or  that  he  had  possession  of  the 
prooerty  at  all,  and  denies  that  the  said  company  did  or  could  so 
please  said  property;  denies  that  snid  company  did  or  could  author- 
ize said  Dandridge  to  issue  any  paper  in  the  nature  of  a  warehouse 
receipt  for  said  property.  In  short  the  answer  denies  that  the  receipt 
tiled  is  a  warehouse  receipt  or  of  any  le^l  effect,  and  denies  any  lien 
of  appellee,  and  avers  that  appellant  never  had  actual  notice  of  said 
paper  until  the  day  this  suit  was  filed,  and  never  heard  of  appellee 
claiming  any  lien  on  said  property  until  after  Judgment  in  appel- 
Jant's  favor. 

It  is  also  averred  in  the  answer  that  the  property  was  continuously 
-used  in  various  counties  on  the  Kentucky  Midland  Railroad  and 
•upon  other  railroads. 

The  reply  averred  that  Noel,  the  sheriff,  had  notice  of  appellee's 
•claim  l)efore  the  levy.  The  reply  was  traversed  of  record.  The  court 
below  adjudged  that  the  defendants,  appellants  here,  be  perpetually 
enjoined  from  seizing  or  selling  the  said  property,  and  to  reverse  that 
judgment  this  appeal  is  prosecuted. 
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The  contention  of  Hppellee  is  that  it  acquired  a  lien  by  virtue  of 
the  property  being  delivered  to  Uandridge  in  pled^^e  to  secure  the 
payment  of  the  debt,  and  also  by  virtue  of  the  so-called  warehouse 
receipt  of  I>and ridge  and  its  assigment  to  them.  Appellant  insists 
that  there  was  no  such  delivery  or  pledge  of  the  property  as  is  re- 
quired by  law  to  create  any  lien  or  claim  thereon,  and  that  Dandridge 
was  not  a  warehouseman  within  the  meaning  of  the  law,  and  that 
his  receipt  was  a  nullity.  It  will  be  seen  from  the  receipt,  as  well  as. 
from  the  pleadings,  that  the  intention  of  the  parties  was  to  issue  a 
warehouseman's  receipt,  and  if  Dandridge  was  a  warehouseman 
within  the  meaning  of  the  statute,  and  if  the  statutory  requirements, 
were  complletl  with,  then  appellees  acquired  an  interest  in  the  prop- 
erty as  security  for  the  payment  of  their  debt.  It  further  appears 
that  the  property  was  to  be  used  as  railroad  rolling  stock  on  the  Ken« 
tucky  Midland  and  other  connecting  lines  according  to  the  railroad 
rules.  The  statute  provides  that  "hereafter  in  this  State  all  and  every 
person  or  persons,  firms,  *  *  *  companies,  *  *  *  who  shall  receive 
*  *  *  in  store  or  undartakes  to  receive  or  take  care  of  property  shall 
be  deeujed  and  held  to  be  a  warehouseman." 

Warehousemen  are  also  prohibited  from  issuing  receipts  for  goods 
unless  the  same  shall  have  been  bona  Jide  received  into  ixjssession 
and  store  by  such  warehousman. 

The  statute  supra  evidently  refers  to  only  such  persons  as  in  fact 
keep  a  warehouse  to  store  goods  in  an<l  are  engaged  in  that  business. 
It  can  not  be  that  it  was  the  intention  of  the  Legislature  to  provide 
that  any  and  all  persons  might  become  legal  warehousemen  by  sim- 
ply receiving  one  particular  piece  of  property  in  store  and  issuing  a 
receipt  therefor.  There  is  no  pretense  that  Dandridge  was  en- 
gaged in  keeping  a  warehouse  and  storing  property  therein  as  a  busi- 
ness. It,  therefore,  follows  that  the  receipt  in  question  was  and  is 
invalid  and  ineffectual,  and  the  endorsement  thereof  passed  no  in- 
terest in  the  property. 

It  is  as  a  general  rule  indispensable  that  possession  must  accom- 
pany the  pledge  of  property  in  order  to  vest  the  pledgee  with  title  or 
interest  therein.  Dandrid^ce  was  the  secretary  of  the  construction 
company  and  the  manager  of  the  railroad,  and  so  continued  until 
the  management  was  turned  over  to  George  Harper,  into  whose  pos- 
session the  property  was  then  placed  as  the  bailee  of  Dandridge,  as 
the  proof  shows.  It  is,  therefoie,  perfectly  manifest  that  there  was 
no  change  of  possessession  and  nothing  to  warn  the  public  of  any 
change,  and  the  property  still  allowed  to  be  used  as  before,  liable  ta 
be  lost-— as  one  car  really  was  burned  up  but  paid  for — or  worn  out.. 
If  appellee  desired  to  acquire  a  lien  on  the  property  it  could  have 
done  so  by  obtaining  a  mortgage,  and  then  it  would  have  tieen  secure 
and  no  other  creditor  need  to  have  been  misled.  It  is  not  necessary 
to  discuHS  the  question  of  notice,  because  appellees  have  no  lien  at 
all  on  the  property,  and  it  is  wholly  immaterial  whether  appellant 
knew  of  the  receipt  or  not,  but  it  does  not  appear  that  appellant  had 
any  notice  of  the  receipt  before  the  creation  of  the  debt  nor  before 
judgment,  if  indeed  it  ever  had  any,  until  this  suit  was  instituted.. 

For  the  reasons  given  the  Judgment  of  the  court  below  is  reversed 
and  cause  remanded,  with  directions  to  dismiss  the  petition  and  for 
further  proceedings  consistent  with  this  opinion. 
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Brown  v.  Commonwealth. 

{Filed  November  7,  1896.) 

Section  1130^  Kentvehif  Statutes,  which  provides  for  an  increased  punishment 
for  the  Kecond  and  third  convictions  of  felony,  applies  only  to  offenses  com- 
mitted subsequent  to  the  conviction  or  convictions  relied  on  to  increase  the 
punishment. 

R.  C.  Warren  for  appellant. 

W.  S.  Taylor  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  DuRelle. 

At  the  June  term,  1896,  of  the  Lincoln  Circuit  Court,  the  appellant 
was  indicted  upon  two  chrtrges  of  breaking  into  a  warehouse.  These 
indictments  were  returned  on  the  same  day,  June  8th.  AppoUant 
pleaded  guilty  to  each,  and  on  June9th,  after  verdicts  fixing  his  pun- 
ishment at  five  years  imprisonment  in  the  penitentiary  in  each  case, 
was  sentenced.  On  June  10th  another  indictment  was  returned  against 
him  for  feloniously  breaking  into  and  entering  a  dwelling  house.  In 
this  indictment  the  two  former  convictions  for  felony  at  the  same 
term  were  set  up.  He  pleaded  not  guilty,  but  the  jury  found  him 
guilty  and  fixed  his  punishment  at  confinement  in  the  peniten- 
tiary for  life,  and  the  court  s<»ntenced  him  in  accordance  with 
the  verdict.  This  was  done  under  authority  of  section  1130,  Ken- 
tucky Statutes,  as  follows:  **Every  person  convicted  a  .second  time 
of  felony,  the^  punishment  of  which  is  confinement  in  the  peni- 
tentiary, .shall  be  confined  in  the  penitentiary  not  less  than  double 
the  time  of  the  first  conviction,  and  if  convicted  a  third  time  of  fel- 
ony he  shall  be  confined  in  the  penitentiary  during  his  life.  Judg- 
ment in  such  cases  shall  not  be  given  for  the  increased  penalty  unless 
the  jury  shall  find,  from  record  and  other  competent  evidence,  the 
fact  of  former  conviction  for  felony  committed  by  the  prisoner  in  or 
out  of  this  State.'' 

The  question  presented  for  decision  is  whether  the  statute  in  ques- 
tion authorizes  the  imposition  of  the  increased  penalty  for  an  ott'ense 
not  committed  after  the  original  convictions.  We  think  not.  The 
statute  was  manifestly  intended  to  provide  an  increascnl  penalty  for 
a  subsequent  ofTeUvse  in  order  to  deter  the  offender  from  its  repetition. 
After  punishment  is  imposed  for  the  commission  of  a  crime,  the  dou- 
ble penalty  is  hehi  in  terrorem  over  the  criminal  for  the  purpose  of 
effecting  his  reformation  and  preventing  further  and  subsequent  of- 
fenses by  him.  80  we  find  that  for  a  third  oHen-^e  the  punishment 
of  imprisonment  for  life  is  provided  by  the  act  upon  the  theory 
doubtless  that  he  must  then  be  regarded  as  incorrigible.  The  re- 
formitory  object  of  the  statute,  namely,  to  provide  a  (ieterrent  from 
future  crime,  would  not  be  effected  by  a  construction  which  trives  to 
the  offender  no  opportunity  to  reform.  Moreover,  **doubtful  ques- 
tions MS  to  the  severity  of  the  penally  are  to  l>e  resolved  in  favor  of 
the  accused."    (Am.  <fc  Eng.  Kncy.,  4,720) 

We  are  of  the  opinion  that  the  words  **convicted  a  second  time  of 
felony"  and  **convicted  a  third  time  of  felony"  must  be  restricted  to 
felonies  committed  subsequent  to  the  dates  of  the  convictions  relied 
on  to  effect  an  increase  of  the  penalty,  for  otherwise  no  locus  poeni- 
tentlcB  would  Ik^  offered  to  the  accused. 

For  the  reasons  stated  the  judgment  is  reversed  and  cause  re- 
manded, with  directions  to  awiird  the  appellant  a  new  trial  and  for 
further  proceedings  consistent  with  this  opinion. 
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Austin,  Ac.  v.  Colson,  Ac. 
(lulled  November  10,  1896 — Not  to  de  reported,) 

• 

Ejectment — Adverse  possession — While  the  rnle  that  the  plaintiff  in  ejectment 
most  recover  on  the  streng^th  of  his  own  title  may  not  apply  in  all  its  aspects 
to  a  case  like  this,  where  the  defense  is  claiming  to  have  divested  the  owner 
of  title,  yet,  as  the  defendants  here  have  been  in  the  adverse  possession  of  the 
land  for  near  forty  years,  claiming  under  an  execution  sale,  snch  an  eqnity  is 
vested  in  them  as  defeats  any  recovery  by  plaintiffs. 

W.  J.  Weller  and  N.  B.  Hays  for  appellants. 

Warren  Mont  fort,  Thomas  H.  Hines  and  A.  K.  Cook  for  appel- 
lees. 

Appeal  from  Bell  (circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  next  of  kin  of  Thomas  J.  Beard  instituted  this  action  of  eject- 
ment against  the  heirs  and  devisees  of  John  C.  Colson  to  recover  a 
tract  of  250  acres  (»f  land  lyinj^  in  Bell  county. 

The  defense  claims  to  have  derived  title  to  the  land  from  Thomas 
Beard  by  reason  of  various  execution  sales,  made  under  Judgments 
rendered  in  the  Knox  Circuit  Court  against  Thomas  Beard,  that  di- 
vested Beard  of  the  equitable  if  not  the  legal  title  to  the  land.  They 
also  rely  on  the  continued  adverse  possession  tor  over  thirty  years 
under  these  sales. 

The  sales  were  made  in  the  year  1853,  and  this  action  was  insti- 
tuted in  the  year  1892,  near  (orty  yeai-s  from  the  time  the  appellees' 
ancestor  and  those  under  whom  they  claim  acquired  the  title.  Three 
executions  were  issed  in  favor  of  one  Newlee  and  one  Brittain,  the 
two  amounting,  interest  and  costs,  to  about  $200.  The  land  was  sold 
under  the  executions  in  May,  1853,  and  purchased  by  Newlee  for  $100. 
The  eciuity  of  redemption  was  then  sold  for  the  balance  and  also  pur- 
chased by  Newlee. 

In  a  few  years  after  these  sales  Newlee  sold  the  land  to  Brittain 
and  Brittain  took  possession.  Newlee  then  rescinded  the  contract 
with  Brittain,  or  took  the  land  back,  and  has  claimed  the  land  all 
the  while,  with  tenants  now  and  then  in  the  actual  possession. 
Beard,  under  whom  these  appellants  claim,  left  the  land  shortly 
after  these  sales,  and  removed  to  Alabama,  where  he  became  in- 
sane in  the  year  1802  and  died  in  the  year  1882.  No  claim  was  ever 
made  to  the  land  by  Beard  or  his  kindred  from  the  date  of  the  exe- 
cution sales  ti)  the  time  this  suit  was  instituted,  but  on  the  contrary 
Newlee  was  the  claimant  and  equitable  owner;  had  placed  Brittain 
in  the  possession,  and  then  sold  the  land  to  the  ancestor  of  the  ap- 
pellees. 

The  adverse  possession  of  Parker  as  to  a  part  of  this  land  presents 
no  grounds  for  a  recovery  on  the  part  of  the  appellants.  They  must 
recover  on  the  strength  of  their  own  title,  and  while  this  rule  in  all 
of  its  ftspeets  may  not  apply  to  a  case  like  this,  where  the  de- 
fense is  claiming  to  have  divested  the  owner  of  title,  it  is  plain  that 
the  purchase  under  the  execution,  the  abandonment  of  the  real 
owner  when  the  sales  were  made,  and  a  continued  claim  for  more 
than  forty  years  by  the  purchaser,  and  actual  entry  by  him  on  the 
land,  or  those  to  whom  he  sold,  vests  in  the  appellees  such  an  equity 
as  defeats  any  recovery  by  the  appellants. 

The  judgment  is,  therefore,  atiirmed. 
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AMKRiCAN  Ins.  Co.  of  N.  Y.  v.  Austin,  by,  &c. 

r 

(Fifed  November  J 2,  1896— iVb<  to  be  reported.) 

1,  Fire  insurance — Rertrsible  errors — In  this  action  upon  a  policy  of  fire  in- 
Huranoe,  in  which  one  of  the  defenaets  was  that  a  part  of  the  property  insured 
was  covered  by  a  mortgage,  the  existence  of  which  was  concealed  from  the 
agent  who  issned  the  policy,  the  conrt  i»  inclined  to  the  opinion  that  the  de- 
fendant was  entitled  to  a  favorable  instruction  relating  to  the  part  of  the 
insured  property  which  was  mortgaged,  but  there  can  be  no  reversal  for  the 
refusal  to  give  such  an  instruction  because  error  in  refusing  instructions  is  not 
assigned  as  a  ground  for  new  trial. 

2.  Sufficiency  of  grounds  for  netv  trial — The  assignment  as  a  ground  for  new- 
trial  of  "error  of  law  occurring  at  the  trial  and  excepted  to  at  the  time  by  the 
defendant'*  is  not  sufficient  to  authorize  this  court  to  reverse  for  an  error 
either  in  giving  or  refusing  instructions.  While  the  instructions  complained 
of  need  not  be  specifically  designated,  yet  they  must,  in  a  general  way.  be 
called  to  the  attention  of  the  trial  court  by  the  grounds  for  a  new  trial. 

R.  H.  Toinlinson  for  appellant. 
W.  O.  Bradley  for  appellees. 
Appeal  from  Garrard  Circuit  Court. 
Opinion  of  the  court  by  Judge  Landes. 

This  was  an  action  to  recover  the  value  of  certain  projierty  dam- 
aged and  destroyed  by  fire,  which  was  covered  by  a  fire  insurance 
policy  issued  by  the  appellant  to  the  appellee,  Leon  Austin. 

A  demurrer  was  filed  by  the  defendant  company  to  certain  parts 
of  the  petition,  but  was  properly  overruled  by  the  court,  and  the 
parts  of  the  petition  against  which  the  demurrer  was  directed  were 
not  detrimental  to  the  defendant,  and  were,  at  most,  mere  allega- 
tions that  were  not  necessary  in  the  petition.  A  motion  was  also 
made  by  the  defendant  company  to  strike  out  certain  parts  of  the 
petition,  which  was  likewise  properly  overruled  by  the  court  be- 
cause they  were  not  prejudicial  to  the  substantial  ri|?hts  of  the 
defendant,  nor  did  they  affect  any  defense  the  defendant  had  to  the 
action.  At  the  same  time  it  may  be  said  that  some  portions  of  the 
petition  might  well  have  been  stricken  out  without  affecting  the 
substantial  rights  of  either  party,  but  rather  to  their  advantat^e  in 
having  the  issues  more  succinctly  presented. 

These  grounds  of  defense  were  relied  on,  viz:  First,  that  the 
policy  of  insurance  was  issued  by  the  agents  subject  to  the  approval 
of  the  company,  and  that  the  company  refused  to  approve  or  ratify 
it;  second,  that  the  appellee,  the  insured,  was  not  the  sole  and 
unconditional  owmer  of  the  property  insured;  third,  that  part  of 
the  property  insured  was  covered  by  a  mortgage,  the  existence  of 
which  was  not  known  by  the  agents  or  communicated  to  them  by 
the  appellee,  but  was  concealed  by  him  from  them  at  the  time  the 
policy  was  issued  and  delivered;  fourth,  that  the  warehouse  which 
was  covered  by  the  policy  was  on  leased  ground;  and  fifth,  th«t  the 
appellee  failed  to  furnish  the  company  proofs  of  loss  within  sixty 
days  after  the  destruction  of  or  damage  to  the  property  insured. 

At  the  conclusion  of  the  testimony  the  attorneys  on  each  side 
moveii  for  instructions  to  the  Jury,  some  of  the  instructions  requested 
on  both  sides  being  given  and  others  refused  by  the  court,  and  pro- 
per exceptions  taken,  and  one  instruction  was  given  by  the  court  on 
Its  own  motion.    The  case  having  been  submitted  to  the  Jury  a  ver- 
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diet  for  the  sum  of  $885  was  returned  in  favor  of  the  appellee,,  on 
which  judgment  was  rendered,  and,  the  court  having  overruled  a 
motion  of  the  appellant  for  a  new  trial,  this  appeal  from  that  Judg- 
ment uas  granted  and  is  prosecuted. 

All  of  the  grounds  of  defense  were  covered  hy  the  instructions 
given  or  refuse<i  by  the  court.  The  grounds  upon  which  the  motion 
for  a  new  trial  was  based  were:  First,  excessive  damages,  appearing 
to  have  been  given  uncier  the  influence  of  p<ission  and  prejudice; 
second,  error  in  the  assessment  of  the  amount  of  recovery;  third, 
the  verdict  was  not  sustained  liy  sullicient  evidence  and  was  con- 
trary to  law;  and  fourth,  error  of  law  occurring  at  the  trial  and  ex- 
cepted to  at  the  time  by  the  defendant. 

After  a  careful  examination  of  the  record  we  have  not  been  able 
to  find  in  it  anything  that  sustains  either  of  these  grounds  for  a  new 
trfal.  The  verdict  is  fully  sustained  by  the  evidence.  There  is  not 
the  least  indication  that  the  jury  were  influenced  l)y  passion  or  actu- 
ated by  prejudice  in  assessing  the  amount  of  recovery,  which,  as 
assumed  in  one  of  the  grounds  for  a  new  trial,  was  not  in  the  nature 
of  damages.  On  the  contrary,  it  appears  that  the  jury  followed, 
with  marked  precision,  the  course  pointed  out  by  the  court  in  the 
instructions  given. 

We  are  inclined  to  the  opinion  that  the  appellant  was  entitled  ta 
a  favorable  instruction  relating  to  that  part  of  the  property  covered 
by  the  policy  which  was  mortgaged.  But  we  can  not  pass  upon  any 
of  the  instructions  which  were  either  given  or  refused,  because  they 
are  not  embraced  or  referre<l  to  In  the  grounds  for  a  new  trial.  It  is 
the  settled  rule  in  this  State  that  errors  of  law  complained  of  must 
be  point**d  out  in  the  grounds  for  new  trial,  otherwise  they  can  not 
be  relied  on  in  this  court.  It  is  not  sufficient  to  slate  in  a  general 
way,  as  in  this  case,  that  **error  of  law"  occurred  at  'the  trial,  and 
"was  excepted  to  at  the  time."  (C^ivil  Code,  section  JJ40,  subsection 
8;  McLain  v.  Dibble  &  Co.,  13  Bush,  297;  ().  V.  liiiilway  and  Min- 
ing Co.  V.  Kuhn,  9  Ky.  Law  Rep.,  4«7.)  * 

It  must  beshowm  that  the  trial  court  had  ils  attention  called  to. 
the  alleged  errors,  and  had  the  opportunity  to  correct  them  if  com- 
mitted l»efore  coming  to  this  court.  Here  the  instructions  given,  or 
requested  and  refused,  were  not  mentioned  at  all;  and  while  under 
the  later  decisions  the  instructions  complained  of  need  not  be  re- 
ferred to  by  number  or  by  any  particular  designation,  yet  they  must 
be  brought  to  the  notice  of  the  trial  court,  and  evidence  of  that  fact 
must  be  furnished  in  the  grounds  for  new  trial  before  this  court  can 
take  cognizance  of  them.  (L.  &  N.  K.  R.  Co.  v.  McCoy,  81  Ky., 
403;  Meux  v.  Meux,  Ac,  Ih,,  475;  Helfrich  Saw  &  Planing  Mill  Co. 
V.  Everly,  17  Kv.  Law  Rkp.,  795.) 

It  follows  that  the  judgment  of  the  lower  court  must  be  and  it  is 
affirmed,  with  damages. 


Ckf:ss  v.  Commonwealth. 

Watson  v.  Same, 

Shrader  v.  Same. 

Same  v.  Same. 

{Filed  November  6,  1896 — Not  to  be  reported.) 

1.  Local  option-  -Indictment — An  indictment   for  a  violation   of   the  local 
option  law  mnst  allege  facts  Hhowing  that  the  law  was  in  force  in  the  county 

vol.  18 — 41 


634  CKESS     V.    COMMONWEALTH. 

ft 

or  precinct  in  which  the  liquor  it$  allcgBd  to  have  been  sold,  and  must  therefore 
allege  that  the  certificate  of  the  canvassing  board,  to  the  effect  that  at  an  elec- 
tion held  under  the  law  a  majority  of  the  vot^s  cast  were  against  the  sale  of 
liquor,  was  delivered  to  the  clerk  of  the  county  court  and  spread  on  the  order 
book  of  the  court  as  required  by  the  statute. 

J,  Saiitf  -The  county  judge  is  not  authorized  to  order  an  election  under  the 
local  option  law  until  the  next  term  of  the  court  after  the  petition  therefor  is 
noted  of  record.  And  as  the  election  in  question  in  this  case  was  ordered  at 
the  same  term  at  which  the  tiling  of  the  petition  was  first  noted  of  record,  al- 
though the  petition  had  been  lodged  with  the  judge  prior  to  the  term  and 
marked  "tiled."  the  election  did  not  have  the  effect  to  put  the  act  in  operation. 

Riddc^IlA  Riddell,  White  &  Roberts,  H.  L.  Wheeler,  J.  T.  Sullon 
and  (j.  W.  (rourley  for  apppellanls. 

W.  S.  Taylor  for  appellee. 

Appeal  froiri  I^e  Circuit  Court. 

Opinion  of  the  court  by  Judge  Landes. 

Each  of  these  cases  is  before  us  on  appeal  from  a  judgment  of 
conviction,  rendered  by  the  hee  Circuit  C/Ourt  under  an  indictment 
charyintr  the  offense  of  selling  spirituous,  vinous  and  malt  liquors 
in  the  Beattvville  voting  precinct  <»f  Lee  county,  in  violation  of  the 
'Mocal  option''  act  of  August  (J,  1892.  (Session  Acts,  1891-2-3,  page 
214.) 

The  question  was  raised  in  the  court  below  by  demurrer  to  the  in- 
dictment in  esich  case  whether  the  act  was  in  force  in  the  precinct, 
and,  although  other  questions  were  raised  in  some  of  the  cases  relat- 
ing to  the  sufticiency  of  the  indictments  and  the  competency  of 
testimony,  it  is  only  necessary  to  pass  upon  the* question  first  men- 
tioned. 

In  e^ch  indictment  it  was  alleged  and  the  record  shows  that  a 
petition  of  the  requisite  number  of  voters  of  the  precinct  to  the 
county  judsje  requesting  him  to  submit  the  question  of  the  sale  of 
liquors  to  the  voters  of  the  precinct  was  placed  in  the  hands  of  the 
county  judge  and  marked  **filed''  by  him  on  the  12th  day  of  July, 
1898,  but  this  was  not  done  in  court,  nor  was  any  order  made  in 
court  by  him  at  that  time  with  reference  to  the  petition,  but  the 
order  noting  the  filing  of  the  petition  and  submitting  the  question 
was  n)ade  on  the  24th  day  of  July,  which  was  the  first  day  of  the 
term  of  the  county  court  lor  that  month,  which  order  directed  that 
the  election  should  be  held  on  the  12th  day  of  September  following, 
which  was  the  date  fixed  by  the  petitioners.  The  election  was  held  on 
that  day,  and  a  majority  of  the  votes  then  cast  were  against  the  sale 
of  liquor  in  the  precinct.  It  is  not  alleged  in  either  case,  however, 
that  a  certificate  of  that  fact  from  the  canvassing  board  was  deliv- 
ered to  the  clerk  <if  the  county  court,  or  spread  on  the  order  book  of 
the  court  as  required  by  section  3  of  the  act.  In  our  opinion  the  ab- 
sence ot  such  an  allegation  rendered  each  indictment  fatally  defec- 
tive, for  without  it  there  was  nothing  to  show  that  the  act  was  in 
force  in  the  precinct,  and  the  court  could  not  presume  that  the  re- 
quired certificate  was  given  by  the  board  or  recorded  by  the  clerk. 
(Commonwealth  v.  Green,  17  Ky.  Law  Rep.,  579.) 

But  the  main  question  is  with  reference  to  the  order  of  the  county 
Judge  submitting  the  propasition  concerning  the  sale  of  liquor  to  the 
voters  of  the  precinct. 

As  we  have  seen,  the  petition  was  placed  in  the  hands  of  the  Judge 
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out  of  court,  and  the  order  for  the  election  w«s  made  on  the  first  day 
of  the  terwi  of  the  county  court  thereafter,  when  the  petition  whs  for 
the  first  time  noted  in  the  order-b<»ok  of  the  court.  The  statute  re- 
quired the  county  judge  to  make  the  order  directing?  the  election  to 
be  held  **at  the  next  regular  term"  of  his  court  *'after  receiving" 
the  petition. 

Following  the  case  of  Wilson,  Ac.  v.  Hines,  &c.,  antey  233,  the 
petition  can  not  be  said  to  have  been  *' received  l>y"  or  **lodged 
with"  the  county  Judge  before  the  time  when  it  was  noted  as 
having  been  filed  m  court,  and  he  had  no  authority  under  tl>e 
:statute  to  make  the  order  directing  the  election  to  be  held  until  the 
'*next  rt»gular  term"  of  his  court  there-after.  The  order  made  on  the 
24th  day  of  July,  1893,  directing  the  election  to  be  held  on  the  12th 
day  of  September  fallowing  was,  therefore,  void,  and  the  election 
held  in  pursuance  of  the  said  order  did  mit  have  the  effect  to  put  the 
act  in  operation  in  the  Beattyvilln  precinct. 

For  the  reasons  given  the  judgment  in  each  of  the  cases  is  reversed 
and  each  case  is  remanded,  with  directions  to  the  lower  court  to  sus- 
tain the  demurrer  an<i  to  dismiss  the  indictment  in  each  case. 


Maddox  v.  Newport  News  &  Mississippi  Valley  Co. 

(Filed  November  7,  1896 — Not  to  be  reported,) 

Railroad — Killing  of  stock  on  track — In  this  action  against  a  railroad  com- 
pany to  recover  damages  for  the  negligent  killing  of  live  stock  on  the  track 
the  court  erred  in  its  instructions  to  the  jury  in  assuming  that  the  testimony 
of  the  servants  of  the  defendant  in  charge  of  the  train  had  overcome  the  pre- 
sumption  of  negligence.  The  whole  question  of  negligence  should  have  been 
left  to  the  jury. 

J.  A.  Smith  for  appellant. 

P.  H.  Darby  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  GulTy. 

The  appellant  instituted  this  action  in  the  Ohio  Circuit  Court 
against  the  appellee  to  recover  judgment  for  $10()  for  the  killing  of  a 
two-year-old  mare,  the  property  of  the  appellant.  The  appellant  al- 
lepced  that  the  mare,  without  the  knowledge  or  procurement  of  ap- 
pellant, strayed  upon  the  track  of  appellee  and  was,  by  the  willful 
negligence,  carelessness  and  recklessness  of  appellee's  agents  and  ser- 
vants, struck  by  the  engine  or  cars  and  totally  destroyed. 

The  answer  in  substance  admitted  the  killing,  but  alleged  that  it 
was  unavoidable  and  without  negligence,  and  could  not,  with  ordi- 
nary or  great  prudence,  have  been  prevented.  A.  trial  resulted  in 
41  verdict  and  Judgment  in  favor  of  appellee.  Appellant's  motion  for 
a  new  trial  was  overruled,  and  he  has  appealed. 

Appellant  insists  that  the  court  erred  in  giving  instruction  No.  3, 
which  18  as  follows:  ^'The  court  instructs  the  jury  that  the  defendant 
having  admitted  that  the  mare  was  killed  by  its  train,  the  law  pre- 
sumes negligence  on  the  part  of  defendant's  servants  or  agents.  But 
the  agents  and  servants  of  defendant  in  charge  of  its  train  by  which 
plaintiff's  mare  was  killed  having  testified  that  the  train  was  prop- 
^erly  manned,  and  that  they  used  reasonable  care,  skill  and  diligence 
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and  endeavor  to  avoid  tlie  killing  or  injury  to  the  mare,  the  legaB 
presumption  ih  rebutted,  and  the  jury  should  find  for  the  delendant^ 
unless  they  believe  fronj  all  the  evidence  that  the  said  agents  and 
servants  were  in  fact  ne^li^ent  and  careless,  and  by  such  carelessness 
and  netrlif^ence  plaintiif 's  mare  was  killed." 

It  seems  to  Ijm  that  the  foregoing  instruction  is  erroneous,  for  the 
reai^on  that  it  asv^umed  that  the  statements  of  the  ajients,  etc.,  hat!  re- 
butted the  presumption  of  ne^lij^ence.  It  was  the  province  of  the 
jury  to  determine  Irom  the  lacKs  and  circumstances  detailed  by  all 
the  witnesses"  whether  or  not  ncglijjence  was  in  fact  the  cause  of  the 
injury  complaineti  of.  It  might  be  that  the  jury  did  not  believe  that 
the  statements  ot  the  servants  and  agents  established  the  fact  or 
proper  care;  or,  in  other  won  Is,  the  jury  might  not  have  believed 
from  the  testimony  that  the  presumption  or  prima  facie  evidence  of 
negligence  was  overc<»me  or  rebutted  liy  the  testimony  of  defend- 
ant's agents  and  servants.  The  whole  question  of  negligence  should 
have  t)een  left  to  the  jury,  there  being  facts  from  which  the  jury 
mi^ht  have  inferred  negligence. 

For  the  error  indicated  the  judgment  is  reversed  and  cause  re- 
manded, with  directions  to  award  the  appellant  a  new  trial  and  for 
proceedings  consistent  with  this  opinion. 


(.'iTY  OK  Lebanon  v.  ('ooi»kr. 
iFUecJ  November  13,  1896— iVo/  to  be  reported.) 

Suit  to  vecitrer  Hafary  tui  city.ntU>rney  -Sufficietwy  of  anHirer — In  this  action 
a^aiuMt  a  city,  by  which  the  plaintiff  nought  to  recover  one  year's  salary  as 
city  attorney  and  also  for  extra  services  alleged  to  have  been  rendered,  the 
court  erred  in  sustaining  a  demurrer  to  an  answer  which  put  in  ifsne  the  fact 
of  plaintiff's  election  gr  appointment  to  the  office  of  city  attorney,  and  also 
])Ut  in  issue  the  chiim  for  extra  services. 

H.   W.   Rives  for  appellant. 
Thomas  H.  Ilines  for  appellee. 
Appeal  from  Marion  CJtrcuit  Court. 

Opinion  of  the  court  by  Judge  (xuffy. 

• 

The  appellee.  Cooper,  instituted  this  action   against  the  city  or 
Lebanon  to  recover  judgment  against  the  city  for  $8tJ0,  one  year's 
salary  as  city  attorney,  and  $li50  for  extra  services  alleged  to  have 
been  rendered. 

It  is  allet^ed  in  the  petition  that  certain  persons  were,  in  Novem- 
ber, 1898,  duly  elected  councilmen  of  said  city  and  duly  qualitie<i  as 
such,  and  that  the  .same  elected  and  appointed  appellee  city  at- 
torney and  fixed  the  salary  aforesaid. 

Appellant  denied  that  the  persons  named  as  councilmen  were  ever 
electfKi  and  (]ualitled  or  acted  as  such,  and  denied  that  appellee  was 
ever  elected  city  attorney  or  ever  acted  as  such  <ir  was  so  recognized, 
and  also  denied  that  he  ever  rendered  any  service  for  the  said  city, 
and  specifically  denied  the  extra  service.' 

It  is  also  allejred  in  the  answer  that  a  suit  was  instituted  to  deter- 
mine the  validity  of  the  election  of  1893,  and  that  in  said  suit  it  was- 
adjudged  that  the  said  election  was  invalid,  which  judgment  never 
had  been  reversed. 
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Plaintiff's  demurrer  to  the  answer  and  to  the  answer  as  amended 
-was  sustained  and  judgment  rendered  in  favor  of  appellee  fpr  the 
-sum  of  $650,  and  to  reverse  that  judgment  this  appeal  is  prosecuted. 

It  seems  to  us  that  the  answer  put  in  issue  the  fact  of  appellee's 
election  or  appointment  to  the  office  of  city  attorney,  and  it  clearly 
put  in  issue  the  claim  for  the  $150  extra  services.  It  was,  therefore, 
-error  to  sustain  the  demurrer. 

The  judgment  of  the  court  below  is,  therefore,  reversed  and  cause 
remanded,  with  directions  to  overrule  the  <1emurrer  and  award  ap- 
pellant a  new  trial,  and  for  proceedings  consistent  with  this  opinion. 


^     (jUAHAm,  &c.  v.  Botnkb,  &(\ 
i  Filed  November  11,   189G— A"o/  to  be  reported.) 

1.  Valididj  of  iieed  —  huiejinite  dt'.scription  A  conveyance  by  a  brother  to 
hifl  sistor  of  all  his  estate,  real  Tind  personal,  was  not  so  indefinite  as  to  render 
the  conveyance  void  as  against  the  grantor  and  his  heirs,  as  it  could  be  shown 
by  extrinsic  evidence  what  estate  the  grantor  owned  at  the  time  the  writing 
was  delivered. 

2.  ConMructivn  of  n  ill— The  brother  having  subsequently  executed  a  will 
giving  to  his  sister  all  his  property,  real  and  personal,  for  life,  and  at  her 
death  all  said  property  not  disposed  of  to  go  to  her  heirs,  the  testator  adding: 
"But  this  will  is  not  to  be  understood  or  construed  in  any  way  to  prevent  my 
sister  from  selling  and  usin<?  any  part  of  said  estate  that  she  may  desire  dur- 
ing her  life."  the  property  owned  by  the  testator  at  his  death  passed  under 
the  will  to  his  sister,  with  the  power  to  sell  it  if  she  saw  proper  and  apply  the 
proceeds  for  her  support  and  maintenance,  her  heirs  taking  under  the  will 
only  what  might  be  left  at  her  death. 

3.  ^JnWi'rtf^  - -The  statements  of  the  brother  as  to  the  purpose  of  the  deed 
executed  to  his  sister  were  incompetent  as  evidence  because  not  brought 
home  to  her.  But,  if  competent,  his  statement  in  making  sales  of  the  land 
that  it  belonged  to  his  sister,  and  that  she  would  have  to  unite  in  the  deeds, 
are  sufficient  to  contradict  the  statements  made  by  him  hostile  to  her  title. 

Alexander  Lackey  for  appellants. 

R.  T.  Burns,  Stewart  &  Stewart,  Wm.  H.  Holt  and  M.  J.  Holt  for 
appellees. 

Appeal  from  Lawrence  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  construction  of  the  will  of  George  Nelloian  and  the  validity 
of  a  deed  made  by  him  to  the  appellee,  Nancy  Nell  man  (now  Bot- 
ner)  are  the  (iu(»sti()ns  presented  by  the  record.  The  children  of  Mrs. 
Grahao),  who  is  a  sister  of  Nancy  Nellman,  nre  claiming  the  prop- 
erty in  controversy  as  remaindermen,  and  in  order  to  a  recovery 
they  have  assailed  the  conveyance  made  by  GeH)rge  Nellman  to  his 
sister,  passing  to  her  the  absolute  estate  in  the  i)r()perty  as  fraudu- 
lent and  als(»  void  for  uncertainty,  and  also  contend  that  his  will 
gave  to  their  aunt  only  a  life  estate.  They  allege  she  has  disposed  of 
most  of  the  estate,  and  being  still  alive  they  seek  to  hold  her  respon- 
sible. 

The  facts  of  this  case  show  that  George  Nellman  and  the  appellee, 
Nancy,  his  sister,  lived  together  for  more  than  half  a  century,  and 
seem   to  have  resolved  not  to  seek  ditferent  homes  as  long  as  they. 


638  GKAHAM,    &C.     V.     BOTNER,    &C.  ^ 

both  lived.  Thoy  were  fruf^al,  industrious  people,  and  saved  by  th& 
joint  labor  an  estate  worth  $3,000  or  $4,000.  Being:  unmarried,  and 
seeing:  the  necessity  of  providing:  for  his  sister  in  the  event  of  his^ 
death,  in  January,  1879,  George  Nellman  executed  and  delivered  to 
his  sister  a  deed,  by  the  terms  of  which  he  conveyed  to  her  (his  sis- 
ter) forever  all  of  his  estate,  real  and  personal.  The  deed  was  ac- 
knowlejfded  but  not  recorded  until  after  this  suit  was  instituted. 

This  conveyance,  it  is  arg-ueii,  was  in  fraud  of  creditors,  and  made 
in  anticipation  of  some  future  liabilities  on  the  part  of  the  grantor. 
We  think  the  proof  warrants  no  such  conclusion,  but  on  the  contrary 
the  presumed  liability  would  not  have  affected  his  estate  or  placed 
him  in  any  embarrassed,  pecuniary  condition.  His  purpose  in  mak> 
ing  the  conveyance  was  to  protect  his  sister,  and  long  after  the  deed 
was  made  in  selling  a  part  of  the  realty  he  stated  to  the  purchasers 
that  his  sister  would  have  to  unite  in  the  deeds  to  tjiem,  showing  a 
delivery  and  a  recognition  by  him  in  his  lifetime  or  the  ownership 
on  her  part. 

The  description  of  the  property  conveyed  enables  those  who  claim 
under  it  as  against  George  and  his  heirs  to  identify  it.  It  affords  a 
means  of  identification,  and  if  George  Nellman  was  living  he  could 
neither  assail  the  deed  on  the  ground  of  fraud,  nor  would  he  be  per- 
mitted to  say  that  when  he  conveyed  all  hU  estatey  real  and  per- 
sonaf^  it  was  so  indefinite  as  to  render  the  conveyance  void,  for  it 
could  be  shown  by  proof  aliunde  what  estate  he  had  when  the- 
writing  was  delivered.  (Pond  v.  Beigh,  10  Page,  140;  Wilson  v. 
Boyd,  92  U.  S.,  320;  79  Ind.,  23o;  108  Ind.,  130.) 

George  Nellman  by  his  last  will  doubtless  attempted  to  pass  what 
property  he  had  accumulated  after  the  deed  of  1879  was  exeeute<i^ 
hut  whether  so  or  not  he  had  paased  to  his  sister  what  property  he- 
owned  in  1879,  and  his  statements  as  to  the  purpose  of  that  deed  are- 
incompent,  because  not  brought  home  to  his  sister,  and  if  competent 
his  action  in  making  sales  of  the  land  after  this,  and  statements  that 
the  land  belonged  to  his  sister,  would  and  does  contradict  those^ 
made  hostile  to  her  title;  but  the  will  authorized  her  to  dispose 
of  the  property  and  to  use  it  if  the  deed  had  not  vested  in  her 
the  title.  He  recites  in  his  will  the  consideration  of  love  and 
affection  for  his  ''"dear  sisfet^  who  /ias  fired  with  me  all  mif  life^ 
helping  me  in  all  mt/  hui<inef<H^  and  sharing  with  me  whaterer  tran- 
hie  han  overtaken  me  in  life^  and  caring  for  me  tenderly  with  a 
sisterly  love  during  all  my  illness.  I  do  hereby  will  to  my  sister 
Nancy  all  my  property,  real  and  personal,  to  have  and  to  hold  as 
her  separate  property  during  hf^r  life,  and  at  her  death  all  said  prop- 
erty, real  and  |)ersonal,  not  disposed  of  hy  my  sister  during  her  life- 
time shall  jro  and  belong  to  the  heirs  of  my  sister,  S:irah  Graham^ 
l)nt  this  will  is  not  to  be  understood  or  construed  in  any  way  to  pre- 
vent n\y  sister  Nancy  from  selling  and  using  any  part  of  said  estate 
that  she  may  desire  to  during  her  life." 

It  is  maiiif(\st,  therefore,  that  the  testator,  under  the  circumstances- 
surrounding  him  when  the  will  was  written,  g-ive  to  his  sisier  and 
intended  to  give  to  her  the  uncontrolled  power  of  alienation  or  ilis- 
position  of  the  estate,  and  what  was  left  to  go  to  the  children  of  Mrs* 
Graham.  It  results,  therefore,  that  the  estate  own<^»d  by  the  grantor 
in  January,  1879,  passed  by  the  deed  of  that  date  to  his  sister,  and 
the  proptTty  owned  at  his  deaih  by  him  passed  under  the  will  to  hi» 
sister,  with*  the  power  to  sell,  if  she  saw  proper,  and  apply  the  pro- 
ceeds for  her  support  and  maintenance. 

Judgment  aftirmed. 
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Morgan  v.  Hymkr. 

{ Filed  November  18,  1896— .Vr;^  to  be  reported.) 

1.  Vendor  and  \yendee—SpeciJic  perfit^nnance  -In  this  action  by  the  vendor 
to  enforce  specific  performance  of  a  contract  for  the  sale  of  land,  by  the  terms 
of  which  the  vendee,  in  addition  to  the  execution  of  notes  for  deferred  pay- 
ments, undertook  to  discharge  a  mortgage  lien  on  the  property  held  by  a 
bailding  and  loan  association  an'd  was  to  receive  a  transfer  of  the  stock  in  the 
association  from  the  vendor,  who  was  to  keep  all  fines  and  dues  paid  on  the 
stock  until  the  purchase-money  notes  should  be  paid,  the  defendant  having 
taken  possession  of  the  property,  the  plaintiff  was  entitled  to  an  enforcement 
of  the  contract,  although  he  had  not  ke2)t  the  ducjs  paid  up  on  the  stock,  de- 
fendant being  allowed  credit  for  the  unpaid  dues.  But  it  was  error  not  to 
require  plaintiff  and  his  wife,  as  a  condition  precedent  to  the  enforcement  of 
the  contract,  to  make  to  defendant  a  valid  assignment  of  the  stock  in  the 
building  and  loan  association,  according  to  the  by-laws  and  regulations  of  the 
association. 

'J.  Same  -If  defendant  had  been  ready,  when  the  last  of  the  purchase-money 
notes  fell  due,  to  pay  the  balance  due  plaintiff,  and  plaintiff  had  not  promptly 
performed  his  part,  defendant  would  have  been  authorized  to  consider  the  con- 
tract terminated. 

if.  The  house  havinxj  been  damaged  by  Jire  and  the  damage  not  repaired  by 
plaintiff,  who  collected  the  insurance  due  on  account  of  the  damage  and  kept 
the  same,  although  he  had  agreed  to  transfer  the  insurance  policy  to  defendant, 
the  court  should  have  given  defendant  credit  for  the  damage  to  the  house  by 
fire,  the  amount  received  of  the  insurance  company  not  being  conclusive  as  to 
the  actual  damage. 

J.  L.  Elliston  and  Wm.  H.  Julian  for  appellant. 

James  P.  Tarvin  and  Walker  C.  Hall  for  appellee. 

Appeal  fronn  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judg:e  Guffy. 

It  appears  from  this  record  that  appelhe,  on  the  3d  day  of  March, 
1893,  sold  or  ccmtracteci  to  sell  to  appellant  one  house  and  lot,  where 
appellee  then  lived.  Appellant  was  to  pay  $2,o()()(at  least  that  is  the 
price  named  in  the  contract  signed  hy.  appellee,  $1,(100  to  be  paid  in 
cash),  for  which  four  notes  were  executed,  the  last  one  being  for  $90(K 
and  falling  due  the  25th  day  of  December,  1803.  The  $1,500  was  to 
be  paid  in  disciiarge  of  a  mortgage  lien  on  the  said  house  and  lot, 
held  by  a  buildin«:  and  loan  association,  and  appellant  was  to  have 
the  $1,500  stock  in  said  association,  which  appellee  was  to  transfer 
to  him.  Appellant  was  to  pay  $20  per  month  rent,  and  appellee  was 
to  keep  all  fines  and  dues  paid  on  the  stock  until  the  four  notes  were 
paid. 

Appellant  paid  the  three  first  iiotts,  and  refused  to  accept  a  deed 
for  the  lot,  and  appellee  brought  suit  to  enfore  specific  performance 
of  the  contract,  alleging  his  ability  an<l  willingness  all  the  lime  to 
perform  his  part  of  the  contract. 

Appellant  relied  on  several  defenses,  among  them  was  the  fact 
that  appellee  had  not  kept  tiie  fines  and  dues  paid  on  the  stock,  and 
that  the  house  had  been  damaged  by  fire  and  the  damage  not  re- 
paired by  appellee,  who  collected  the  insurance  due  on  account  of 
the  damaj^e  and  kept  the  same.  He  also  claimefl  that  he  was  to 
have  the  profit  accruing  on  the  stock,  and  that  a])pellee  repre- 
sente<l  that  there  was  a  $2,000  paid-up  policy  of  insurance  on  the 
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house  which  he  was  to  have  transferred  to  him,  none  of  which  was 
traversed  by  the  reply. 

The  court  below  adjudged  in  favor  of  appellee,  but  allowed  appel- 
lant a  credit  of  $38,  the  insurance  collected  for  damage  to  the  house, 
and  also  a  credit  for  the  unpaid  dues,  etc.,  on  the  stock,  and  a^Jud^ed 
a  lien  on  the  house  and  lot  for  the  amount  due  from  appellant  to  ap- 
pellee, and  from  that  judgment  Mor^^ag  has  appealed. 

Many  reasons  for  reversal  are  submitted  ana  ably  urjfed  by  coun- 
sel for  appellant,  but  it  seems  to  us  that,  under  the  written  contract 
accepted  by  appellant  and  under  the  pleadings  in  the  case,  coupled 
with  the  fact  that  appellant  entered  into  the  possession  of  the  house, 
the  contract  was  en  forcible. 

If  appellant  had  been  ready  the  2oih  of  December,  1893,  to  have 
paid  the  balance  <iue  appellee,  and  appellee  had  not  promptly  per- 
formed his  part,  the  appellant  would  have  been  authorized  to  have 
considered  the  contract  terminated  or  annulled;  but  the  court  erred 
in  not  requiring;  the  appellee  and  his  wife  to  make  to  appellant  a 
valid  assignment  of  the  stock  in  the  building  and  loan  association, 
according  to  the  by-laws  and  regulations  of  tiie  ass(K*iation. 

The  judgment  of  the  court  below  is  therefore  reversed  and  cause 
remanded,  with  directions  to  require  the  assignment  to  be  made  as 
indicated,  and,  if  it  be  not  done,  the  petition  shall  be  dismissed. 
The  appellant  should  be  allowed  a  credit  for  the  da  mage  to  the  house 
by  fire.  The  amount  received  of  the  insurance  company  is  not  con- 
clusive as  to  the  actual  damage,  and  the  proof  as  to  the  damag^e 
should  be  considered  by  the  court. 

Judgment  reversed  and  cause  remanded  for  proceedings  consistent 
with  this  opinion. 


LaUGHLIN   v.  COMMOXWKALTH. 

{Filed  November  14,  1896— i\^o^  to  be  reported,) 

i.  ConHnvmice  AShiXe  aflBdavits  showing  the  defendant  could  not  have  a 
fair  trial  in  the  connty  would  have  been  considered  on  a  motion  for  change  of 
venue,  the  failure  to  grant  a  continuance  upon  such  affidavits  w-as  not  an  er- 
ror. 

2.  Formation  of  jury  In  forming  a  jury  it  was  not  improper,  after  ex- 
hausting the  panel,  to  summon  jurors  from  bystanders,  instead  of  havinj^ 
additional  names  drawn  from  the  drum  or  wheel. 

3.  Proof  that  the  house  of  accused^  where  the  killing  with  which  he  was 
charged  occurred,  was  three  or  four  miles  west  of  Augusta  was  sufficient  to 
warrant  the  jury  in  reaching  the  conclusion  that  the  killing  occurred  in  Bracken 
countv. 

4.  Corpus  delicti  -Upon  a  trial  for  murder  direct  and  positive  evidence  of 
the  carpuf(  delicti  is  not  required.     Presumptive  evidence  is  sufficient. 

In  this  case,  although  the  body  supposed  to  be  that  of  the  person  whom  de- 
fendant had  killed  was  so  burned  that  it  could  not  be  recognized,  yet,  as  the 
circumstances  under  which  it  was  found  were  such  as  to  leave  no  reasonable 
doubt  that  it  was  the  body  of  tlie  deceased,  the  identification  was  sufficient. 

.'5.  Stone  -Jt.rtnt-jiuliciaf  eonfessions  alone  are  inadequate  to  establish  the 
eor2)us  delicti,  yet  slight  corroboration  may  suffice. 

6'.  Confessions-  Kvidence  A  confession,  to  be  admis.-'ible  as  evidence,  must 
be  shown  to  be  voluntary  and  not  procured  by  the  flattery  of  hope  or  the  tor- 
ture of  fear.  And  in  determining  whether  a  confession  was  voluntary  the 
court  must  be  controlled  by  the  farts  of  the  particulnr  case  under  considera- 
tion, the  admission  of  such  proof  being  in  the  discretion  of  the  court.  In  this 
case  a  confession  made  bv  the  ticcused  to  the  countv  attorncv,  ^^ho  came  to 


LAUGHLIl^    V.    COMMONWEALTH.  64I 

him  at  his  request;  wan  voluntary,  and  was,  therefore,  properly  allowed  to  be 
proved. 

7.  Same — Although  an  original  confession  may  have  been  obtained  by  im- 
proper mekns,  yet  subsequent  confessions  of  the  same  or  of  like  facts  may  be 
admitted  if  the  court  believes  from  the  length  of  time  intervening  or  from 
proper  warning  of  the  consequences  of  confession  or  from  other  circumstancen 
that  the  delusion,  hopes  or  fears,  under  the  influence  of  which  the  original 
-confession  was  obtained,  were  entirely  dispelled.  But  that  rule  has  no  appli- 
cation here  as  the  confession,  the  admission  of  which  is  complained  of,  was 
not  a  "subsequent"  one,  the  claim  that  there  had  been  a  prior  coif  ission  not 
being  sustained  by  the  evidence. 

H.  Sanity  of  accused  Section  287  of  the  Criminal  Code  was  intended  to 
provide  for  an  inquiry  as  to  the  sanity  of  the  accused  at  the  time  of  the  inves- 
tigation and  not  as  to  his  sanity  at  the  time  the  offense  was  committed.  And 
as  it  is  only  when  the  judge  has  reasonable  ground  to  believe  the  accused  to 
be  insane  that  he  is  required  to  order  the  investigation,  and  the  matter  is  in 
his  discretion,  his  action  in  overruling  a  motion  to  have  a  jury  empaneled  to 
try  the  question  can  not  be  reviewed  on  appeal,  no  evidence  being  heard  on 
the  motion. 

Georcre  Doniphan  for  appellant. 

W.  S.  Taylor  and  M.  R.  Todd  for  appellee. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Paynter. 

The  accused,  Robert  11.  Lau«:hlin,  was  indicted,  tried,  convicted 
«nd  sentenced  to  be  hanared  for  the  murder  of  his  wife,  Emma 
Lau^^hlin.    Sr-veral  r^iisons  are  ur^red  as  a  j^round  for  reversal. 

Em  Ilia  Lau«;hlin  lost  her  life  in  February,  1895.  The  accused  was 
indicted  March  11,  1896,  and  the  case  came  on  ft)r  trial  at  the  July 
term  of  the  Bracken  (,'ircuit  C  »urt.  The  accused  filed  his  own,  to- 
gether with  other  atli  hivits,  in  which  th'^re  wer'  statements  that, 
Dwinjr  to  charges  pendin^j  aurainst  others  for  murder,  and  perverted 
and  agirr  ivated  statements  purporting:  tn  <rive  a  true  account  of  the 
facts  upon  which  tliis  and  other  indictments  wert^  found  against 
the  accused,  the  people  oT  Bra<*ken  and  adjoininir  counties  were  so 
biase<i  at  the  tinje  that  thev  c  )uld  not  jrive  him  a  fair  trial.  No 
motion  was  made  for  a  clrmire  of  venue. 

The  facts  which  thf  atii  1  ivit-i  purp:)rt  to  jjiv;*  woul  1  have  been 
considered  on  a  motion  for  a  rhanire  of  veouc,  but  the  failure  to 
grant  a  continuance  on  such  affidavits  was  not  an  error. 

After  the  resrular  panel  was  exh:iust»*d  the  judge  of  the  court  or- 
dered the  sheriff  to  summon  jurors  from  bystanders.  It  is  insisted 
that  it  was  an  error  because,  after  the  rejjular  panel  wa<  exhausted, 
the  names  of  others  to  act  as  jurors  should  have  been  drawn  from 
the  drum  or  wheel. 

Section  2247,  Kentucky  Statutes,  is  as  follows: 

*  *  *  **And  the  court,  after  the  petit  juries  for  the  term  have  been 
selected  and  empaneled,  may,  in  any  action,  procefdintr  or  prosecu- 
tion, after  sairl  panel  has  bet»n  exhauste  I,  direct  the  she*  iff  to  supply 
from  bystanders  the  phice  of  one  or  more  who  rnay  be  here  «fter  ex- 
cused by  the  court  for  pfood  cause  or  »emove<l  by  the  challeuire  of 
either'  party,  or  the  jud<re  may  supply  such  jurors  by  drawinj^ 
names  from  the  drum  or  wheel  as  herein  provided.''    *    *    * 

It  seems  to  us  that  it  is  but  necessary  toqut>te  the  statute  to  answer 
the  complaint  of  the  accused  that  the  jurors  were  not  properly  se- 
lected. 
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The  record  shows  the  killitjjf,  if  at  all,  was  at  the  house  of  the  ac- 
cused, which  was  said  by  the  witnesses  to  be  three  or  four  milei^ 
west  of  Autrusta.  It  is,  therefore,  claimed  that  the  proof  does  not 
show  the  killin«r  was  in  Bracken  county.  Before  the  jury  could  c<)n- 
vict  they  were  required  by  the  instructions  to  believe  from  the  evi- 
dence that  the  killinjr  took  place  in  Bracken  county.  The  proof  that 
the  accused's  house  was  three  or  four  miles  wt»st  of  Augusta  was  suf- 
ficient to  warrant  the  jury  in  reachinjr  the  conclusion  that  it  occurred 
in  Bracken  county.  (Combs  v.  Commonwealth,  15  Ky.  Law  Hkp., 
659.) 

The  instructions  which  the  court  $;ave  the  jury  on  the  motion  of 
the  Commonwealth's  attorney  fully  and  with  more  than  ordinary 
precision  stated  the  law  of  the  case.  Those  jjiven  at  the  instance  of 
accused  were  unnecessary. 

After  a  <rareful  examination  of  the  instructions  we  are  unable  to 
discover  any  error  in  the  instructions  which  the  court  j?ave  the  jury 
prejudicial  to  the  rijrhts  of  the  accused.  Jt  is  contended  that  there  wa» 
a  failure  to  prove  the  corpuH  dedctL  The  accused  lived  with  hi» 
wife  some  three  or  four  miles  west  of  Auifustji,  Bracken  county. 
They  had  no  children,  but  were  frecjuently  visited  by  his  wife'a 
niece.  May  Jones,  who  whs  about  twelve  years  of  age.  She  was  stay- 
ing with  them  on  the  night  of  February  14th.  The  proof  in  this  record 
shows  that  the  accused  had  borne  a -good  cnaracier,  and  he  and  his 
wife  seemed  to  sustain  the  mOst  pleasant  relations  to  each  other,  and 
both  seemed  to  be  very  fond  of  the  niece.  On  February  15th,  at  3  or 
4  o'cl(K*k  A.  M.,  the  deceased  went  to  the  house  of  his  sister,  who 
lived  a  short  distance  from  him.  As  he  approached  the  house  he 
was  hallowing  to  her  son  that  some  one  was  trying  to  cut  his  throat. 
He  was  in  his  night  clothes,  had  on  his  drawers,  his  under  and  day 
shirt,  and  was  barefooted  and  bareheaded.  His  neck  was  bleeding. 
He  claimed  that  a  rough  looking  man,  with  long  whiskers,  woke  him 
up  trying  to  cut  his  throat  with  a  razor,  and  as  he  ran  out  another 
man  stuck  a  lighted  torch  in  his  face,  whom  he  pushed  down,  and 
then  ran  to  the  house  of  his  sister.  His  face  was  blackened  and  his 
hair  singed.  Shortly  after  his  arrival  his  sister  looked  out  and  dis- 
covered a  light  over  on  the  hill,  and  informed  the  accused  that  his 
house  or  barn  was  on  Are.  It  proved  to  be  the  house  of  the  ac- 
cused. 

This  is  substantially  th(»  testimony  of  his  sister  and  her  son.  The 
accus^'^d  testificKl  at  the  iruiuest  and  gave  substantially  the  same  ac- 
Cf)unt  of  the  discovery  of  some  one  trying  to  cut  his  throat  and  hiR 
flight  from  the  house  as  given  by  his  sister.  The  house  was  destroyed 
by  tire,  and  what  is  claimed  to  be  the  remains  of  the  wife  and  niece 
were  f«)und  in  the  cellar  burned  to  a  crisp.  The  heads  and  legs  were 
destroy(Ml.  In  fact  nothing  remained  but  badly  burned  bodies.  As 
one  witnes-«  said,  he  could  only  tell  the  one  from  the  other  by  their 
size.  No  one  ai)pcars  to  have  been  staying  at  the  house  of  the  ac- 
cused on  the  nij^ht  referred  to  except  th(»  accused,  his  wife  and  niece, 
lie  fled  from  the  house  but  a  few  minutes  before  it  was  discovered 
on  Are,  leaving  his  wife  and  niece  in  it.  Before  the  house  was  en- 
tirely consumed  the  bodies,  which  were  afterwards  removed  from  the 
clebris,  were  discovered,  'fhey  were  rcMnoved  in  the  condition  de- 
scribed. 

There  was  testimony  tending  to  prove  that  the  places  on  the  neck 
of  the  accused  looked  more  like  briar  scratches  than  that  they 
were  made  by  an  edgeii  instrument.  The  jury  had  before  it  the  im- 
probable story  which  the  nccused  told  about  waking  up  with  some 
one  cutting  at  his  throat,  his  conduct  in  running  to  his  sister's  house 
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exclaiminji;  that  some  one  was  cutting  his  throat,  the  strange  story 
that  he  ran  away  from  his  house,  leaving:  his  wife  and  niece  alone 
with  two  men  bent  011  mischief,  and  other  circumstances  in  the  case. 
His  was  a  one-story  house,  and  it  is  wholly  improbable  that  if  it 
caus:ht  fire  the  wife  and  neice  could  not  have  escaped  from  it 
had  they  not  been  injured  or  killed  before  it  occurred.  There  can 
not  be  a  reasonable  doubt  that  the  bodies  found  were  those  of  Mrs. 
Laugh! in  and  May  Jones.  The  jury  was  warranted  in  reaching:  the 
conclusion  that  their  death  was  produced  by  a  criminal  ajtency.  It 
is  not  necessary  that  there  should  be  direct  and  pasitive  evidence  of 
a  corpus  delicti.    Presumptive  evidence  is  sufficient  for  that  purpose. 

In  many  cases  it  would  be  utterly  impossible  to  bring  guilty  per- 
sons to  justice  if  it  requireci  positive  evidence  of  the  corpus  delicti. 
In  many  cases  of  homicide  the  murderer  commits  the  offense  when 
there  is  no  one  to  witness  it.  He  seeks  to  destroy  the  evidence  of 
his  guilt.  To  hold  that  the  murderer  could  escape  t)y  simply  plac- 
ing the  body  of  his  victim  bey<»nd  recosrnition,  or  in  removing  that 
part  of  it  which  would  have  afforded  evidence  that  death  had  been 
produced  by  violent  or  criminal  means,  would  be  placing  a  premium 
upon  the  capacity  of  the  criminal  to  destroy  the  remains  of  his  vic- 
tim. Circumstances  may  often  be  so  clearly  proved,  so  closely  con- 
nected with  it  or  leading  to  one  result  in  conclusion,  that  the  mind 
may  be  as  well  convinced  hs  if  it  were  proved  by  eye  witnesses. 

*'It  is  not  necessary  that  the  remains  should  be  identified  by  di- 
rect and  positive  evidence,  when  such  proof  is  impracticable,  and 
especially  if  it  has  been  rendered  so  by  the  act  of  the  parly  accused.'* 
(Wills'  Circumstantial  Evidence,  sixth  American  edition,  pa^e  213.) 
Identity  of  the  deceased  may  be  proved  inferentially.  (Wharton 
on  Homicide,  second  edition,  section  640.) 

Mr.  Wills  also  says  (same  edition,  page  214):  **But  in  accordance 
with  the  principles  which  govern  the  proof  of  every  other  element 
of  the  corpus  delicti  it  is  not  necessary  that  the  cause  of  death 
8h<)uld  be  verified  by  direct  and  positive  evidence;  it  is  sufticient  If 
it  be  proved  by  circumstantial  evidence  which  produces  a  moral 
conviction  in  the  minds  of  the  jury  equivalent  to  that  which  is  the 
result  of  positive  and  direct  evidence." 

In  Johnson  v.  Cninn^on wealth,  SI  Ky.,  32-^,  this  court  decided  the 
corpus  delicti  could  be  established  by  circumstantial  evidence. 

Bishop's  New  C'riminal  Procedure,  section  1057,  volume  1,  siys 
that  circumstantial  evi(ience  is  admissiole  U)  the  corpus  (Ifliciiy  and 
the  accused  maybe  found  guilty  solely  upon  it  equally  in  murder 
;ind  other  crimes. 

We  have  been  considering  this  [)hase  of  the  case  independent  of  a 
conft^ision  bv  the  acciis-d. 

Section  10/>8,  volume  I  of  the  work  last  cited  says:  ''Ivxtra  jurlicial 
coniessions,  alone  and  uncorroborated,  are  by  abundant  auih<»rity, 
with  little  dissent,  deemed  inadecjuate  lo  establish  tlie  corpus  delicti^ 
yet  slij;ht  corroboratioi;  may  suflice." 

What  follows  in  this  opinion  will  niake  manifest  the  purtenance 
of  the  rule  stated  in  section  \()^^S,  supra ^  Xi)  this  case,  and  al>o  that 
iUa  corpus  delicti  has  been  abundamly  proved. 

It  is  urged  that  the  court  erred  in  permitting  the  Commonwealth 
to  prove  tiiat  the  accused  niade  a  confession  of  his  guilt  upon  the 
idea  it  was  not  voluntary.  The  accused  was  arrested  on  the  Sunday 
night,  February  Kith,  and  the  followinir  mornintr,  fearing  a  mob,  he 
was  taken  from  Bracken  county  to  the  Mays vi lie  jail.  After  arriv- 
ing there  he  sent  for  Oeorye  W.  Adair,  county  attorney  of  Mason 
county,  and  informed  him  that  he  had  some  things  to  tell  him  pri- 
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vately,  and  that  he  did  not  want  him  to  divulge  it  untii  after  he  was 
hanged.  At  accused's  instance  some  reporterf^  who  were  present 
were  sent  out.  Adair  did  not  say  or  do  anythinjjf  which  would  ren- 
der a  confession  other  than  a  free  and  voluntary  one;  neither  would 
the  facts  which  it  was  avowed  Jailer  Johnson  would  prove,  to  wit, 
that  the  accused  was,  in  his  belief,  in  terror  of  the  mob,  exclude  the 
tjonfession. 

Adair  testifies  that  the  accused  confessed  that  he  killed  his  wife 
and  raped  and  killed  his  niece.  He  jjave  the  details  of  it  as  related 
by  the  accused.  After  the  accused  concluded  the  witness  told  him 
that  it  did  not  seem  to  him  that  he  had  told  him  the  exact  facts. 
The  accused  studied  awhile,  then  told  the  witness  to  come  back  to- 
morrow, and  that  mnybe  he  could  tell  him  better.  Adair  returned 
next  morning,  when  the  accused  a^ain  confessed  the  killing,  and 
related  the  circumstances  somewhat  different  from  those  given  on 
the  previous  day. 

After  making  the  statements  the  accused  asked  the  vvitn(»ss  what 
was  his  idea  of  the  case.  Thereupon  the  witn<-ss  in  substance  told 
him  that  he  believed  that  he  had  attempted  to  have  in tercoui-se  with 
his  niece;  that  his  wife  wakenl  up  and  cau>j:ht  him;  that  he  then 
killed  her  rind  the  child,  and  burned  the  house.  The  accused  then 
said:  ''Well,  you  are  about  right." 

On  a  subsequent  day  the  accused  told  Adair  that  he  wanted  him 
to  put  his  confession  in  writing. 

W.  H.  Lynch  t*'Stifies  that  the  accused,  while  confined  in  the  Mays- 
ville  JHil.  admitted  to  him  that  he  killed  his  wife  and  the  niece. 

A.  A.  Pumpelley,  a  turnkey  at  the  Maysville  juil,  testifies  that 
the  accused  confessed  t<i  hi  in  that  he  killed  his  wile  and  her  niece, 
and  that  he  made  the  scars  on  his  neck. 

A  confession  procured  by  the  fiattery  of  hope  or  the  torture  of  fear 
is  not  admissible  as  evidence.  Before  it  is  admitted  it  must  be  shown 
to  be  voluntary.  When  s<>  made  it  is  the  most  effectual  proof  of 
guilt.  It  can  not  be  supposed  that  one  will  make  admissions  imper- 
iling to  his  safety  unless  urged  by  his  conscience  to  do  s(». 

It  is  insisted  that  the  confessions  to  Adair,  Lynch  and  Pum- 
pelley v\ere  not  voluntary  because,  before  the  arrest  of  the  accused, 
on  S'unrlay  night,  February  lUth,  William  Sayres,  marshal  of  Au- 
gusta, J.  J.  Mnrtin,  constable,  and  two  newspaper  reporters  visited 
the  house  of  the  father  of  the  accused,  ^here  he  was  staying,  and 
one  of  the  reporters  told  him  that  suspicion  pointed  to  him  as  thf* 
guilty  party  and  for  him  to  confess  and  be  protected  from  the  mob. 
Saj-ers  then  said:  "Bob,  you  are  not  tellinij  the  truth.  You  had  bet- 
ter tell  the  truth.  What  means  all  this  blood  on  vour  under- 
clothes?" 

At  this  point  the  defendant  lihjected  to  the  witnesses,  Martin  and 
Sayers,  telling  what  the  accu^ed  then  said.  It,  therefore,  does  not 
appear  that  the  accused  made  a  confession  of  guilt  to  thenj. 

It  is  argued  at  length  that,  as  the  confession  which  the  accused 
made  to  S  lyers  and  Martin  was  obtained  by  the  appliance  of  hope 
or  fear  to  the  rtiind  of  the  accused,  tlierefore  it  is  presumed  that  the 
influence  which  induced  him  to  make  it  to  theuj  had  not  ceased 
when  he  made  his  confe-sion.^  to  Adair,  Lynch  and  Pumpelley. 

The  rule  is  that,  althoujjh  an  original  confession  may  have  been 
obtained  l)y  improper  means,  yet  subscKjuent  confessions  of  the  same 
or  of  like  facts  may  be  admitted  if  tne  court  believes,  from  the 
length  of  time  intervening,  or  from  proper  warning  of  the  conse- 
quences of  confession,  or  from  other  circuniHtances^  that  the  delusion, 
hopes  or  fears,  under  the  influence  of  which  the  original  confession 
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was  obtained,  were  errtirely  dispelled.  We  have  stated  the  rule  and 
might  add  that  the  court  did  not  abuse  its  discretion  in  allowing^ 
Adair  to  prove  the  confession,  in  view  of  the  fact  that  the  accused 
sent  for  him  and  expressed  a  desire  to  n»ake  it,  and  again  asked  him 
to  return  on  the  following  day  that  he  might  make  a  better  state- 
ment of  the  occurrence. 

The  matter  of  admitting  proof  of  confessions  rests  in  the  discre- 
tion of  the  court,  and,  as  the  facts  and  circumstances  attending  each 
confession  are  ditferent,  no  rule  can  be  stated  as  to  just  what  will 
render  the  confession  voluntary.  The  court  must  .be  controlled  by 
the  facts  of  the  particular  case  under  consideration. 

In  this  case  the  record  fails  to  show  that  there  was  a  confessicui  of 
the  charge  to  Savers  and  Martin,  hence  the  confession  to  Adair  was 
not  a  ''subsequent"  one.  It  follows  this  is  not  a  case  for  the  applica- 
tion of  the  rule  stated  as  to  the  admissibility  of  sutisequent  confes- 
sions. 

After  the  verdict  and  before  judgment  a  motion  was  entered  to 
have  a  jury  empaneled  to  determine  the  question  of  his  insanity. 
The  c(»urt  overruled  the  motion. 

Section  287,  Criminal  ("ode,  reads  as  follows,  to  wit:  *'He  may 
show  for  cause  against  the  judgment  any  sufficient  ground  for  a  new 
trial  or  for  arre-st  of  judgment;  he  may  also  show  that  he  is  insane. 
If  the  court  be  of  opinion  that  there  is  reasonable  ground  for  believ- 
ing he  is  insane,  the  questi(.n  of  his  sanity  shall  be  determined  by  a 
jury  of  twelve  qualified  jurors,  to  be  summoned  and  empaneled  as 
directed  by  the  court.  If  the  jury  do  not  find  him  insane,  judgment 
shall  be  pronounced.  If  they  find  him  insane,  he  may  be  kept  in 
confinement  either  in  the  county  jail  or  lunatic  asylum  until,  in  the 
opinion  of  the  court,  he  become  sane,  when  judgment  shall  be  pro- 
nounced.'* 

This  section  of  the  Oiminal  C'ode  is  to  provide  a  means  of  inquir- 
ing as  to  the  insanity  of  the  accused  at  the  time  the  question  of 
insanity  is  under  investigaton;  not  as  to  the  time  the  offense  was 
committed. 

It  is  only  when  the  judge  has  reasonable  ground  for  believing  the 
accused  is  insane  that  he  orders  the  investigation.  There  was  no 
evidence  ofl'ered  on  the  motion.  The  court  had  the  prisoner  before 
him  durinu:  the  trial,  which  lasted  seven  days.  The  law  veste<l  him 
with  a  discretion  in  the  matter,  and  he,  in  our  judgment,  properly 
exercised  it. 

If  a  jury  had  been  empaneled  to  try  the  (juestion  of  insanity  and 
had  found  him  to  he  insane,  that  finding  would  not  have  had  the 
etfect  of  setting  aside  the  verdict.  It  would  simply  have  postponed 
the  pronouncement  of  judgment  until,  in  the  opini(m  of  the  court, 
he  became  sane.  The  action  of  the  court  in  overrulinsj  the  motion 
to  have  a  jury  empaneled  to  try  the  question  of  insanity  can  not  be 
reviewed  by  this  court. 

Upon  the  C(msideration  of  the  whole  case,  the  court  is  satisfied 
that  the  substantial  rigrhts  of  the  defendant  have  not  been  prejudiced 
by  reason  of  any  error  of  law  appearing  in  the  record. 

The  judgment  is  affirmed. 
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CoPFEV  V.  Common wkaijTH. 
(Filed  Aoveipber  17,  18% — Not  to  be  reported.) 

1.  Reward  for  fugitive  from  justice— The  reward  which  the  governor  may 
offer  for  apprehension  and  delivery  into  custody  of  the  proper  officer  of  a 
fugitive  from  justice  can  be  paid  only  upon  production  of  the  officer*8  receipt, 
approved  and  certified  by  the  circuit  court  of  the  county  of  his  residence. 

2.  Same  -A.  motion  for  an  order  allowing  such  a  reward  is  equivalent  to  a 
motion  for  an  order  approving  and  certifying  the  officer's  receipt,  and  an 
order  overruling  such  a  motion  is  subject  to  revision  by  this  court. 

3.  Same  The  mere  apprehension  of  a  fugitive  from  justice  does  not  entitle 
the  person  making  it  to  any  reward,  but  there  must  be  delivery  of  the  fugitive 
into  custody  of  the  proper  officer.  Therefore,  although  a  prisoner  was  appre- 
hended by  appellant  before  a  reward  was  offered,  yet  as  he  was  not  delivered 
to  the  officer  until  after  the  proclamation  was  published  appellant  is  entitled 
to  the  reward. 

Wilson  &  Towles  for  appellant. 
W.  S.  Taylor  for  appellee. 
Appeal  from  Hart  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

The  reward  which  the  Governor  may  offer  for  apprehension  and 
delivery  into  custody  of  the  proper  officer  *'of  a  fuijitive  from  the 
justice  of  this  Commonwealth''  can,  as  provided  by  section  344, 
Kentucky  Statutes,  be  paid  only  upon  production  of  the  officer's  re- 
ceipt, approved  and  certified  by  the  circuit  court  of  the  county  of  his 
residence.  Accordingly,  J.  S.  Coffey,  having  and  producing  receipt 
showing  that  one  Samuel  Hatcher  was,  February  7th,  delivered  to  and 
received  in  custody  by  the  jailer  of  Hart  county,  moved  the  Hart  Cir- 
cuit Court  for  the  allowance  of  $150  offered  in  the  proclamation  of 
the  Governor,  issued  on  the  sameday,  but  th-^t  motion  was  overruled 
upon  the  ground  stated  in  the  order  that  **Siud  Coffey  had  said  Hatcher 
in  custody  when  the  reward  was  offered." 

Thouirh  the  motion  made  was  for  the  allowance  of  the  sum  men- 
tioned instead  of  an  order  of  court,  in  the  language  of  the  statute,  ap- 
proving and  certifying  the  officer's  receipt,  it  is  practically  the  same, 
and  if  the  motion  had  been  sustained  appellant  would  have  been  en- 
titled to  payment;  and  as  the  motion  involved  the  question  of  his 
right  to  the  money,  which  the  circuit  court  had  jurisdiction  to  deter- 
mine, there  can  be  no  question  of  the  order  overruling  it  being  sub- 
ject to  revision  by  this  court. 

It  satisfactorily  appears  that  though  the  fugitive  from  justice  was 
actually  apprehended  by  appellant  November  6th,  one  day  before,  he 
was  not  delivered  into  the  custody  of  the  jailer  of  Hart  county,  the 
proper  officer  to  receive  him,  until  late  in  the  evening  of  November 
7th,  and  after  the  Governor's  reward  had'l:)een  offered. 

The  mere  apprehension  of  a  fugitive  from  justice  neither  subserves 
the  purpose  of  the  law  nor  entitles  the  person  making  it  to  any  re- 
ward, but  there  must  be  delivery  of  him  into  the  custody,  of  the 
proper  officer.  And  as  that  was  done  after  the  proclamation  was 
published  and  while  it  was  outstanding  and  binding  on  the  Com- 
monwealth, we  do  not  see  why  appellant  is  not  entitled  to  the  re- 
ward, for  there  does  not  appear  to  have  been  on  his  part  any  collusion 
or  bad  faith.  On  the  contrary  he  stat(*s  he  was  induced  to  apprehend 
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him  in  anotlier  county  than  Hart  and  deliver  hlni  to  the  jnilor  upon 
information  of  the  eounty  judj^e  that  he  had,  as  provided  in  8uch 
cases  by  set'tion  19J^2,  filed  a  petition  with  the  Governor  to  i!»sue  his 
proclamation  offering  the  reward. 

The  order  overruling  appeliant'.s  motion  is,  thert^lore,   reversed 
and  case  remanded  for  proc'eetlin{j:s  consistent  with  this  opinion. 


COMMONWKALTH    V.    KiNNAIRD,   MAYOR,   iJc. 

{ Filed  Nov tmber  19,  1896— iVb<  to  he  reported,) 

An  indictment  against  the  mayor  and  ctyiniciimen  of  a  city  for  sufferiH{f  a 
nuisance  on  a  public  hiffhway  in  the  city  which  allegen  that  defendants  unlaw- 
fully suffered  lewd  and  lascivious  persons  to  make  indecent  exposures  of  their 
persons  on  the  highway,  and  to  be  drunk  and  disorderly,  and  to  obstruct  travel 
on  the  highway,  docs  not  state  facts  sufficient  to  constitute  any  offense,  there 
being  no  allegation  that  defendants  had  failed  to  discharge  any  official  duty 
with  respect  to  such  conduct.  If  defendants  have  knowingly  failed  to  dis- 
charge any  official  duty  they  may  be  indicted  for  malfeasance  in  office.  And 
the  parties  guilty  of  the  acts  complained  of  may  be  indicted  therefor. 

W.  S.  Taylor  for  appellant. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Jud«:e  (Uiffy. 

The  jfrand  jury  of  Garrard  county  returned  an  indictment  against 
Robert  Kinniard,  mayor  of  Lancaster,  and  others— the  others  being 
members  of  the  council  of  the  city  of  Lnncaster — accusing  them  of 
suffering;  a  nuisance  on  a  pul)lic  highway  in  said  city.  The  substance 
of  the  charge  is  that  the  defendants  "did  suf!er  and  permit  a  nuisance 
on  a  public  highway  in  said  city,  known  as  Lojrantown,  by  unlaw- 
fully sufffering  iind  permittinj^leud  and  lascivious  people,  both  male 
and  female,  to  congregate  along  said  hiyrhway  at  said  point,  and  to 
habitually,  continually  and  frequently  expose  to  view  their  privates, 
cursing,  swearing,  yelling,  fighting,  t)eing drunk  and  disorderly,  ob- 
structing the  safe  and  secure  travel  along  said  highway  to  the  great 
annoyance,  fright  and  danger  of  divers  good  citizens  passing  and  re- 
passing along  said  highway."  The  demurrer  of  defendants  to  the 
indictment  was  sustained  and  the  prosecution  dismissed,  and  from 
that  judgment  the  Commonwealth  has  ap|.>ealed. 

It  does  not  appear  from  the  indictment  that  the  defendants  were 
by  law  required  to  prevent  the  acts  complained  of.  There  is  no  alle- 
gation in  the  indictment  that  defendants  had  failed  to  discharge  any 
official  duty  in  respect  to  such  conduct  as  is  alleged  to  occur  or  exist 
along  said  highway,  hence, we  are  unable  to  see  how  the  indictment 
could  be  sustained.  If  tne  defendants  have  failed  to  discharge 
any  official  duty  they  might  be  indicted  for  malfeasance  in  office. 
The  parties  guilty  of  the  acts  complained  of  mi^ht  be  indicted 
therefor,  but  the  indictment  in  question  fads  to  show  that  the  de- 
fendants have  committed  any  offense. 

Judgment  affirmed. 
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Commonwealth  v.  Simonh. 
{Filed  November  21,  1896.) 

Thv  decision  nf  the  trial  court  upon  a  motion  to  set  aaide  an  indictment  is  not 
the  subje^^t  of  exception  by  either  the  Commonwealth  or  the  defendant,  the  law 
placing  the  entire  matter  within  the  discretion  of  the  trial  judge.  Therefore,, 
an  appeal  doeu  not  lie  in  thiss  case  from  an  order  Hustaining  a  motion  to  set 
aside  an  indictment  upon  the  ground  that  others  than  the  grand  jurors  were 
present  when  they  acted  on  the  indictment. 

(VNeal  &  Pryor,  Stone  i&  Sudduth  and  J.  H.  Eaton  for  appellant. 

Zack  Phelps  and  Kohn,  Balrd  <&  Spindle  for  appellee. 

Appeal  from  JefferHon  Circuit  Court,  Crloiinal  division. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

In  this  case  there  \\«s  motion  to  set  aside  the  indictment,  the  main 
g:round  being  that  others  not  )j:rand  jurors  were  pre.sent  i)efore  the- 
grand  jury  when  they  acted  upon  the  indictment.  The  motion  was- 
sustained  by  the  court  below,  and  the  Commonwealth  has  appealed*. 
The  motion  here  is  to  dismiss  the  appeal,  as  this  court  is  without 
jurisdiction. 

There  are  three  grounds  for  setting  aside  an  indictment  mentioned 
in  section  158  of  the  Code,  and  one  of  them  is  that  contained  in  the 
motion  made  in  this  case.  Section  281  of  the  Criminal  Code  provides^ 
"The  decision  of  the  court  upon  challenges  to  the  panel  and  tor  cause 
upon  motions  to  set  aside  an  indictment  and  upon  motions  for  a  new 
trial  shall  not  be  subject  to  exception." 

This  provision  applies  as  well  to  the  Commonwealth  as  to  the 
party  charjred  with  an  offense.  In  such  a  state  of  case  the  sufficiency 
of  the  indictment  is  not  involved,  and  the  sole  question  is  to  be  de- 
termined by  the  trial  jud^e  upon  such  proof  as  may  be  heard,  and 
his  disposition  of  the  n.otion  is  not  the  subject  of  revision  by  this- 
court.  It  is  not  the  subject  of  an  exertion  by  either  side,  the  law 
placing  the  entire  matter  within  the  discretion  of  the  trial  jud^,. 
and,  therefore,  this  court  has  not  looked  into  the  merits  of  the  mo- 
tion, and  no  doubt  the  trial  judge  is  better  able,  with  the  testimony 
before  hiu),  than  this  court  would  be  to  determine  whether  or  not 
an  indictnient  had  been  improperly  procured.  We  must  administer 
the  law  as  we  find  it,  and  that  an  appeal  will  not  lie  is  manifest. 

Appeal  dismissed. 


M0S8  V.  Cap.!.. 

{Filed  November  14,  1896— iVo/  to  be  reported,) 

Landlord  and  td'nant — Waiver  of  ej-e.mpt ion —The  fact  that  a  contract  be- 
tween landlord  and  tenant  reciter  that  the  landlord  is  to  have  a  lien  on  the 
crop  raised,  the  lien  existing  by  statute  independent  of  such  a  recital  in  the 
contract,  does  not  operate  as  a  waiver  of  the  exemption  allowed  by  the  statute 
in  lieu  of  provisions  not  on  hand. 

J.  J.  Cornelison  for  appellant. 
Woodford  &  Chenault  for  appellee. 
Appeal  from  Montgomery  Circuit  Court. 
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Opinion  of  the  court  by  Chief  Justice  Pryor. 

In  this  case  it  appears  the  appellee  rented  of  the  appellant  some 
ten  or  twelve  acres  of  tobacco  land  for  $360,  for  which  he  gave  his 
note,  and  by  the  terms  of  the  contract  the  lessor  was  to  have  a  lien 
on  the  crop. 

The  tobacco  was  cut  and  housed,  and  finally  sold  by  Rice  &  Giv- 
ens  for  $472.  There  had  been  advanced  to  the  appellee  in  money  and 
the  value  of  certain  ho>?sheads  seventy  dollars  ($70),  leavinof  about 
$400  of  the  sales. 

The  appellant  attached  the  proceeds  of  the  tobacco  in  the  hands  of 
Rice  &  Givens  to  satisfy  his  rent,  and  the  appeUee,  who  was  a  house- 
keeper with  a  family,  claimed  a  part  of  the  proceeds  under  the  ex- 
emption law  of  the  State,  and  the  appellant  clairns  that  because  the 
contract  recites  that  the  landlord  was  to  have  a  lien  the  right  to  the 
exemption  was  thereby  waived.  We  do  not  think  so.  The  statute 
gave  to  the  appellee  a  superior  lien  to  all  others,  and  a  lien  as  against 
the  tenant,  except  to  the  extent  the  exemption  for  his  support  pre- 
vailed. 

The  tenant,  it  seems,  had  but  little,  if  anything,  for  his  support 
and  that  of  his  family,  and  under  the  statute  was  entitled  to  suffi- 
cient provisions,  including  breadstuSs  and  animal  food,  to  sustain 
his  family  for  one  year,  and  if  not  on  hand,  then  personal  property, 
money  or  growing  crop,  not  to  exceed  $40  in  value  for  each  member 
of  the  family. 

So  it  is  plain  the  exemption  exists,  and  it  is  manifest  there  was  no 
purpose  to  waive  the  exemption  by  the  mere  statement  in  the  writ- 
ing of  a  lien  the  statute  gave.  The  contention  also  is  that  the  appel- 
lee agreed,  after  the  tobacco  was  ready  for  market,  that  if  appellant 
would  permit  him  to  ship  it  to  Rice&  Givens  he  would  let  the  entire 
proceeds  go  to  the  payment  of  the  debt,  and,  not  only  so,  would  make 
the  debt  then  due,  as  it  had  some  time  to  mature.  We  think  there 
is  nothing  in  this  contentifm,  and  that  with  tlve  members  of  the 
fainily  of  appellee  the  apportionment  was  just  and  proper. 

Of  the  money  attached  the  appellant  received  about  $200,  and  has 
no  cause  to  complain.  It  did  not  extinguish  the  debt,  and  the  right 
of  exemption  was  not  waived,  either  by  the  original  contract  or  the 
one  said  to  have  been  made  in  order  to  obtain  the  privilege  of  tak- 
ing  it  to  market. 

Judgment  affirmed.  ^ 


SWOPK'S  ADM'r   v.   FrAZER'S  CX)MMITTEE, 

{Filed  November  7,  1896 — Not  to  he  reported.) 

Lutiutic — Jurisdiction  to  appoint  committee — Where  no  committee  for  a  lu- 
natic was  appointed  at  the  time  she  was  adjudged  a  lunatic  bj  the  county 
court  because  she  then  had  no  estate,  8he  having  subsequently  inherited  an 
estate,  the  county  court  then  had  jurisdiction  to  appoint  a  committee  for  her 
as  the  statute  in  force  at  that  time  provided  for  the  appointment  by  either  the 
circuit  or  county  court,  although  the  statute  in  force  when  the  inquest  was 
held  provided  that  if  the  lunatic  had  any  estate  that  fact  should  be  certified 
by  the  county  court  to  the  circuit  court,  and  the  committee  be  appointed  by 
the  circuit  court. 

\Vm.  Herndon  for  appellant. 

Chas.  C.  Fox  for  appellee, 
vol.  18 — 42 
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Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

In  the  month  of  December  of  the  yf^r  1888,  Sallie  Frazier  was  ad* 
judged  a  lunatic  by  a  judgment  of  the  Boyle  County  Court.    The  pro- 
ceedings there  had  beinj?  in  accordance  with  the  statute  then  in  force. 
She  had  no  estate,  and,  therefore,  no  committee  was  appointed  for 
Jner. 

If  a  lunatic  had  any  estate  under  the  law,  as  it  then  existed,  it  was 
made  the  <Juiy  of  the  county  court  to  so  certify  to  the  circuit  court, 
«nd  it  then  bec-aine  t\}fi  duty  of  the  latter  court  to  appoint  a  commit- 
tee to  take  charge  of  the  lunatic's  estate.  The  lunatic  is  now  confined 
in  the  asylum,  an<l,  Mnce  she  was  declared  such,  she  has  inherited  a 
small  estate  from  some  of  her  kindre<l. 

The  party  holding  the  money  went  into  the  county  court  of  Boyle, 
and  the  brother  of  the  lunatic  asked  that  a  committee  t)e  appointed 
to  take  charge  of  the  money,  which  is  about  $500.  The  court  ap- 
pointed the  appellee,  J.  W.  Bailee,  the  committee,  and  the  appellant 
refused  to  pay  the  money  over  on  the  ground  that  the  county  court 
had  no  jurisdiction  to  appoint  Bailee;  and,  if  s<^),  the  aj^pointment 
was  invalid  without  notice  to  the  lunatic. 

Under  chapter  67  of  the  Kentucky  Statutes  it  will  be  found  that 
both  the  county  and  circuit  courts  are  invested  with  the  power  to 
appoint  committees  for  lunatic's,  and,  although  enacted  since  the  in- 
quest of  lunacy  was  held,  it  is  merely  a  mode  of  procedure  adopted 
for  the  security  of  the  estates  of  this  unfortunate  class  of  people,  and, 
as  the  inquest  was  had  in  the  Boyle  County  Court,  it  was  eminently 
proper  for  this  tribunal  to  take  the  bond  and  appoint  the  committee 
to  take  and  hold  the  money  for  the  lunatic. 

The  lunatic  is  in  fact  the  ward  of  the  court,  and,  finding  this 
money  in  the  hands  of  the  appellant,  it  was  the  duty  of  the  county 
court  to  st^cure  it  for  its  ward.  This  having  been  done,  the  appoint- 
ment was  proper;  nor  was  it  necessary  to  have  the  lunatic  before 
court  or  served  with  notice. 

She  has  been  deprived  of  no  right  or  her  interests  prejudiced  in 
any  way;  but,  on  the  contrary.  Is  only  secured  in  that  to  which  she 
was  entitled.  The  committee  and  his  surety  are  liable  to  the  lunatic 
for  the  money  received  or  its  proper  appropriation,  and  the  appel- 
lant released  from  liability  when  he  pays  It  to  the  committee. 

Judgment  affirmed. 


Roberts,  &c.  v.  Porter,  &c. 
{Filed  November  10,  1896.) 

1.  Rpsfrictums  in  deed  a,s  (o  buildings  to  be  erected  on  lot  conveyed — Where  a 
deed  to  a  lot  on  the  corner  of  Ormsby  avenue  and  Second  street,  in  the  city  of 
Louisville,  provided  that  "it  is  a  condition  of  this  conveyance  that  said  lot, 
when  improved,  shall  have  on  it  a  brick  residence  not  less  than  two  and  one- 
half  stories  high,  and  that  said  residence  shall  front  Ormsby  avenue,  and  the 
front  line  of  same  shall  not  be  nearer  to  Ormsby  avenue  than  the  front  line  of 
the  homestead  now  on  the  same  block."  this  condition  was  for  the  benefit  not 
only  of  the  grantors  to  the  extent  of  their  reserved  homestead,  but  of  any  one 
to  whom  they  might  sell  adjacent  lots. 

2,  Same — One  who  purchased  from  the  grantee  the  lot  thus  conveyed  hav- 
ing erected  thereon  a  residence  of  the  kind  described  fronting  on  Ormsby  av- 
enue, the  purchaser  of  an  adjacent  lot  has  no  right  to  complain  of  the  erection 
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l>y  him  of  additional  residences  of  the  kind  described  fronting  on  Second  street, 
sa  the  chief  matter  of  interest  was  the  protection  of  the  frontage  on  Ormsby 
avenue. 

C.  B.  Seymour,  James  Quarles,  Quarles  A  Allen,  John  W.  Barr, 
Jr.,  and  Fairleigh  &  Straus  for  appellants. 

Walter  Evans  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Hazelrlgg. 

The  Morats  were  the  owners  of  a  square  of  land  on  the  north  side 
of  Orinshy  avenue,  between  First  and  Second  streets,  in  Louisville, 
and  upon  which,  near  the  renter  of  the  square  and  fronting  the 
avenue,  stood  their  resiilence. 

In  1890  they  decidefl  to  sell  <»ff  certain  parts  of  the  square,  and,  as 
a  protection  to  their  remaining  property  and  to  all  the  lots  offered, 
they  proposed  to  impose  certain  coiiciitions  with  respect  to  the  nature 
and  location  of  the  improvements  to  be  erected  on  the  premises  by 
the  purchasers. 

Accordingly,  when  they  sold  a  lot,  of  40  feet  by  180  feet,  on  the 
corner  of  Ormsby  avenue  and  Second  street,  which  they  did  in  May, 
1890,  to  J.  H.  Linden berger,  they  inserted  in  their  deed  the  follow- 
ing condition:  "It  is  a  condition  of  this  conveyance  that  said  lot, 
when  improved,  shall  have  on  it  a  brick  residence,  not  less  than 
two  and  one-half  stories  hij^h,  and  that  said  residence  shall  front 
Ormsby  avenue,  and  the  front  line  of  same  shall  not  be  nearer  to 
Ormsby  avenue  than  the  front  line  of  the  Morat  homestead,  now  on 
same  block.'' 

After  this  sale  the  Morats  sold  to  appellant  Roberts  a  lot  adjoining 
the  Lindenbersjer  lot,  and  between  it  and  the  Morat  homestead,  and 
upon  it  appellant  erected  a  handsome  brick  residence. 

Afterwards  Linden berj^er  sold  his  lot  to  the  appellee,  Annie  Porter, 
who,  over  the  protests  of  lloberls,  began  to  build  a  brick  residence, 
of  the  kind  described  in  the  condition  named,  and  fronting  on 
Ormsby  avenue  and  the  required  distance  therefrom,  and  also  ttiree 
other  like  brick  residences  on  the  rear  of  her  lot,  and  fronting  on 
Second  street.  Thereupon  Roberts  brought  this  suit  in  equity,  seek- 
ing to  enjoin  the  erection  of  these  buildings.  No  prelin»inary  in- 
junction was  applied  for,  but  notice  to  desist  was  ^iven,  in  the  face 
of  which  and  the  suit  the  buildings  were  erected.  The  petition  was 
dismissed,  and  Roberts  has  appealed. 

As  already  indicated,  we  think  the  condition  alluded  to  was  for 
the  benefit  not  only  of  the  Morats,  to  the  extent  of  their  reserved 
homestead,  but  of  any  one  to  whom  they  might  sell  adjacent  lots, 
and  this  although  sucn  purchaser  were  no  party  to  the  Linden ber- 
^r  deed,  in  which  the  condition  first  appeared. 

This  principle  is  clearly  recognized  in  Graham  v.  Hite,  93  Ky., 
481,  ana  in  the  ordinarjMext- books  on  easements.  (Washburn  on 
Easements  and  Servitudes,  side  page  58.) 

The  chief  question  here,  however,  is,  what  is  the  extent  and  mean- 
ing of  the  condition?  Confessedly,  the  lot  has  on  it  a  brick  residence 
not  less  than  two  and  one-half  stories  high,  fronting  on  Ormsby 
avenue,  and  the  front  line  of  which  is  not  nearer  that  avenue  than 
the  front  line  of  the  Morat  homestead;  and  it  seems  to  us  that  if 
further  prohibitive  stipulations  were  intended  they  would  have  been 
inserted. 
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The  frontage  of  the  residences  on  Ormsby,  their  nize  and  quality,  and 
the  distance  the  house?*  were  to  stand  from  that  avenue,  were  the  chief 
points  of  interest.  We  do  not  believe  the  improvement  of  the  rear 
of  the  lots  was  in  the  mind  of  the  grantors  at  all,  but  only  the  Ormsby 
avenue  end,  yet  it  is  likely  th«t  no  other  than  a  brick  residence  of 
the  kind  described  could  be  built  anywhere  on  the  lots.  This  might 
be  assumed  to  have  been  the  intention  of  the  contracting  parlies, 
and,  if  so,  the  appellee  still  has  not  violated  the  condition,  as  the 
houses  are  of  the  kind  required. 

It  does  not  follow,  as  suggested  by  counsel,  that,  if  the  appellee  may 
thus  erect  houses  on  the  Second  street  end  of  her  lot,  she  might,  after 
complying  literally  with  the  conditions  in  her  deed  and  erecting  a 
two-story  and  a  half  brick  residence  on  a  line  with  the  Morat  house^ 
and  fronting  Ormsby  avenue,  also  erect  additional  houses  on  the 
Ormsby  end  of  the  fot.  As  we  have  seen,  the  protection  of  this^ 
frontage  was  a  special  matter  of  interest,  and  any  encroachment 
thereon  is  specially  provided  against.  * 

The  judgment  must  be  affirmed. 


Hmitii  v.  Commonwealth. 
iFiled  November  11,  1896.} 

1.  Practice  in  criminal  caries — Qualificatimts  of  jurors  The  provision  of  sub- 
section 7  of  section  210  of  the  Criminal  Code  that  a  juror  may  be  challenged  for 
implied  bias  "when  the  offense  is  punishable  with  death,  if  he  entertain  such 
conscientious  opinions  as  would  preclude  him  from  finding  the  defendant 
guilty,"  applies  to  the  trial  of  offenses  which  may.  in  the  discretion  of  the  jury, 
be  punishable  either  by  death  or  by  confinement  in  the  penitentiary,  and  ia  not 
restricted  to  those  which  can  be  punished  in  no  other  way  than  with  death.  It 
is,  therefore,  proper  upon  a  trial  for  murder  to  inquire  of  the  jurors  whether 
they  have  "such  conscientious  scruples  on  the  subject  of  capital  punishment 
as  would  prevent  them  from  findinf^  a  verdict  of  guilty  where  the  punishment 
was  or  might  be  death." 

2.  Same — The  fact  that  a  juror  has  formed  an  opinion  based  upon  rumor 
does  not  render  him  incompetent,  if  he  states  that  he  can  give  the  defendant  a 
fair  and  impartial  trial,  according  to  the  law  and  testimony,  without  regard  to 
such  opinion.  And  a  juror  was  not  incompetent  in  this  case,  although  be  stated 
in  one  part  of  his  opinion  that  he  had  a  '*fixed"  opinion  and  that  it  **would  re- 
quire evidence  to  remove  or  change  such  opinion,"  as  the  whole  of  his  exami- 
nation is  to  be  taken  together  in  determining  his  qualifications. 

3.  Reversible  errors  There  can  be  no  reversal  in  a  criminal  case  for  error 
in  refusing  to  grant  a  new  trial  nor  on  account  of  decisions  of  the  court  upon 
challenges  to  the  panel  and  for  cause. 

4.  The  argument  of  a  case  may  be  reasonably  limited,  and  the  court  in  this 
case  did  not  abuse  its  discretion  in  limiting  the  argument  to  four  hours  on  a 
side. 

J.  F.  Montgomery,  J.  Bryan  Stone  and  J.  E.  Hays  for  appellant. 

W.  S.  Taylor  for  appellee. 

Appeal  from  Ruasell  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

The  appellant  was  indicted  for  murder  and  convicted  of  voluntary 
manslaughter. 

It  is  urged  in  his  behalf  that  the  trial  court  permitted  each  juror 
to  be  asked  "if  he  had  such  conscientious  scruples  on  the  subject  or 
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^capital  punishment  as  would  prevent  him  from  finding  a  verdict  of 
|!:uilty  where  the  punishment  was  or  mifj^ht  be  death."  and,  upon 
•certain  jurors  replying  in  the  affirmative,  excused  them  from  ser- 
Tice. 

Subsection  7  of  section  210  of  the  Criminal  Code  provides  that  a 
Juror  may  be  challenged  for  implied  bias  '*when  the  offense  is  pun- 
ishable with  death,  if  he  entertain  such  conscientious  opinion  as 
would  preclude  him  from  flndin{2:  the  defendant  }2:uilty." 

It  is  contended  that  the  amendment  which  permits  the  jury  to  fix 
the  penalty  for  nmrder  at  either  death  or  confinement  in  the  peni- 
tentiary for  life  in  their  discretion  renders  this  subsection  a  nullity; 
but  we  can  not  concur  in  this  view. 

'•Punishable  with  death"  means  that  which  may  be  punished 
with  death— not  that  which  can  be  punished  in  no  other  way.  The 
•question  appears  to  be  a  proper  inquiry  touching:  the  competency  of 
the  jurors.  It  is  further  objected  that  *'t  wo  jurors  who  were  pre- 
sented stated  that  they  had  opinions  in  the  case,  which  opinions 
were  based  upon  the  rumors  of  the  country,  and  had  heard  no  one 
undertake  to  relate  the  facts  in  the  case,  and  being  examined  by  the 
defendant's  attorneys  stated  that  they  had  fixed  opinions  as  to  the 
guilt  or  innocence  of  the  defendant,  and  that  it  would  require  evi- 
dence to  remove  or  change  said  opinion.  They  were  then  each  asked 
by  the  court  if  they  felt  that  they  could  Kive  the  defendant  a  fair  and 
impartial  trial  according  to  the  law  and  testimony  without  regard  to 
such  opinion,  and  they  answered  that  they  could,  and  the  court 
thereu|K)n  held  said  jurors  to  be  competent."  *  *  * 

This  procedure  seems  to  be  in  reasonably  strict  compliance  with 
the  act  of  April  10, 1888,  amending  section  207  of  the  Criminal  Code, 
which  provides  ''that  in  the  trial  of  any  criminal  cause  the  fact  that 
:a  person  called  as  a  juror  has  formed  an  opinion  or  impression,  based 
upon  rumor  or  upon  newspaper  statements(about  the  truth  of  which 
he  has  expressed  no  opinion),  shall  not  disqualify  him  to  serve  as  a 
Juror  in  such  case,  if  he  shall,  up<m  oath,  state  that  he  believes  he 
can  fairly  and  impartiallv  render  a  verdict  therein  in  accordance 
with  the  law  and  the  evidence,  and  the  court  shall  be  satisfied  of  the 
truth  of  such  statement." 

Home  stress  is  laid  upon  the  fact  that  the  jurors  stated,  in  response 
to  inquiry  by  the  defendant's  counsel,  "that  they  had  fixed  opinions 
^18  to  the  guilt  or  innocence  of  the  defendant,  and  that  it  would  re- 
<iuire  evidence  to  remove  or  change  said  opinion." 

The  whole  examination  of  a  person  called  as  a  juror  is  to  be  taken 
together  lo  determine  his  qualification,  and  this  response,  evidently 
rgiven  in  answer  to  an  inquiry'  which  suggested  the  language  used, 
is  sufficiently  modified  and  restricted  by  the  response  given  to  the 
inquiry  made  by  the  court.  A  further  objection  is  the  refusal  of  the 
trial  court  to  erant  a  new  trial  upon  the  affidavit  of  Poison  as  to  evi- 
dence which  he  states  he  had  refused  to  disclase  until  after  the  trial. 
A  sufficient  answer  to  all  of  the  objections  mentioned  is  found  in 
section  281  of  the  Criminal  Code.  "The  dei'isions  of  the  court  upon 
challenges  to  the  panel  and  for  cause,  upon  motions  to  set  aside  an 
indictment  and  up<m  motions  for  a  new  trial,  shall  not  be  subject  to 
exception."  (Morgan  v.  Commonwealth,  14  Bush,  106;  Terrell  v. 
Commonwealth,  13  Bush,  251;  Rutherford  v.  Commonwealth,  13 
Bush,  609.) 

One  other  objection  remains  to  be  noticed,  namely,  that  the  court 
limited  the  argument  to  four  hours  on  a  siae,  and  as  defendant  had 
six  counsel  this  arrangement  gave  them  only  forty  minutes  a  piece 
in  which  to  present  their  case.    We  can  not  admit  that  a  limitation 
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much  as  he  was  the  agent  of  the  company  it  is  bound  by  his  agree- 
ments and  waivers.  Appellant  introduced  no  proof.  His  statements 
to  Davis  to  the  effect  that  he  need  not  give  notice  or  make  proof  of 
loas  was  a  sufficient  excuse  to  Davis  for  not  doing  so  without  regard 
to  Rogers'  refusal  to  pay,  and  Wright's  assent  and  agreement  to  the 
sales  and  assignments  previously  mentioned  are  obligatory  upon  the 
company. 

The  judgment  of  the  court  below,  being  in  accord  with  the  views 
herein  expressed,  is  affirmed. 


Seng  v.  Keller  &  Sons. 
{Filed  November  12,  1896— iVo^  to  be  reported,) 

1.  Building  contract-  -  Damage  by  cyclone — Cost  of  repairs — In  this  action 
by  contractors  to  recover  the  cost  of  repairing  the  damage  done  by  a  cyclone 
to  a  house  which  they  had  constructed  for  the  defendant,  in  which  the  defend- 
ant contended  that  the  loss  by  the  cyclone  was  the  loss  of  the  builders,  the 
evidence  was  sufficient  to  authorize  the  conclusion  that  the  house  had  in  fact 
been  accepted  by  the  owner  prior  to  the  time  of  the  cyclone,  and  that  the  work 
thereafter  done  was  with  the  understanding  that  the  owner  was  to  pay  for  it. 

2.  Same—In  part  payment  of  the  original  contract  price  the  plaintiffs 
should  be  required  to  accept,  at  the  price  fixed  in  a  contract,  a  city  lot  which 
they  agreed  to  accept,  as  their  claim  as  to  fraudulent  representations  by  de- 
fendant as  to  the  value  of  the  lot  is  not  sustained  by  the  evidence,  any  state- 
ment made  by  him  as  to  value  being  merely  an  expression  of  opinion. 

Geo.  Weissinger  Smith  and  O'Neal  &  Pryor  for  appellant. 

Simrall,  Bodley  &  Doolin  and  Benjamin  F.  Washer  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellees  are  contractors  and  builders  in  Louisville,  and  as 
such  undertook,  in  the  fall  of  1889,  to  build  a  house  for  the  appel- 
lant under  the  following  writing: 

"X.  Keller  &  Sofi,  City: 

'*Dear  Sirs — I  agree  to  pay  you  the  sum  of  three  thousand  dollars 
and  a  lot  in  Portland  for  building  my  house,  according  to  'plans  and 
specifications,  in  a  good  and  workmanlike  manner,  on  Chestnut 
above  Fifteenth.  Lot  fifty  by  one  hundred  and  five  feet,  on  the  north- 
west corner  of  Thirty-fourth  and  Missouri  avenue.  Contractors  to 
draw  seventy-five  per  cent,  as  the  work  progresses. 

''H.  H.  Seng.'' 

On  March  27,  1890,  the  house  was  substantially  completed,  and 
the  contractors  had  drawn  some  $2,800.  On  the  night  of  the  date 
named  the  structure  was  materially  damaged  by  a  cyclone.  Under 
a  further  employment,  ap(>el]ees  contend,  the  house  was  rebuilt  or 
repaired,  and,  at  the  completion  of  the  work,  they  demanded  of  the 
appellant  the  additional  cost.  This  was  refused,  the  appellant  con- 
tending that  the  loss  by  the  cyclone  was  the  loss  of  the  builders,  and 
that  he  had  made  no  contract  other  than  the  writing. 

This  suit  was  then  brought  by  the  builders  for  some  $400  alleged 
to  be  due  for  extra  work  done  prior  to  the  storm,  and  for  some  $1,200 
for  repairing  the  wre<»k.    It  was  further  alleged  that  the  lot  in  Port- 
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land  was  represented  by  appellant  to  be  worth  $600,  and  was  so 
estimated  In  the  building  contract,  when  it  was  in  fact  worth  not 
exceeding  $160,  and  that  appellant  did  not  own  or  have  any  interest 
in  the  lot,  and  judgment  was  therefore  asked  for  this  additional 
^um. 

The  appellant  agreed  that  such  extra  work  had  been  done  of  the 
value  of  some  $350,  which  he  otfered  to  pay,  but  denied  the  other 
averments  of  the  petition,  and  tendered  a  deed  for  the  lot.  The 
<:ourt  rendered  Judgment  for  the  plaintlfl^on  the  entire  demand. 

The  proof,  while  quite  conflicting,  conduces  to  show  that  the 
building  was  completed,  save  in  some  insignificant  respects,  at  the 
time  of  the  cyclone,  and  had  in  fact  been  accepted  by  the  owner, 
and  that  the  work  thereafter  done  was  with  the  understanding  that 
the  owner  was  to  pay  for  it.  This  feature  of  the  judgment,  there- 
fore, as  well  as  that  adjusting  the  account  for  extra  work,  must  be 
approved. 

We  think,  however,  that  if  any  statement  was  made  by  appellant 
as  to  the  value  of  the  Portland  lot— which  he  denies— it  was  only  an 
expression  of  opinion,  and  there  is  a  total  absence  of  fraud  or  suspi- 
cious circumstances  connected  with  such  representation.  The  proof 
discloses  that  he  was  in  fact  the  owner  of  it,  and,  as  the  contract  re- 
quired the  builders  to  take  this  lot,  we  see  no  reason  why  they  should 
not  t>e  compelled  to  do  so. 

For  the  reason  last  indicated  the  judgment  is  reversed,  with  direc- 
tions to  enter  judgment  in  accordance  with  this  opinion. 


Sawyers  v.  Commonwealth. 
( Filed  November  12,  1896— -^To^  to  be  reported. ) 

1,  Homicide — Instructions  to  Jury- -Upon  the  trial  of  appellant  under  an  in- 
dictment for  murder,  upon  which  he  wa8  convicted  of  manslaughter,  the  evi- 
denoe  was  sufficient  to  authorize  an  instruction  upon  the  subject  of  murder. 

2.  Reversible  error- -There  can  be  no  reversal  because  of  demonstrations  of 
approval  by  the  crowd  in  the  courtroom  while  the  attorney  for  the  State  was 
addressing  the  jury,  or  because  one  of  the  jurors  had  expressed  his  convic- 
tion prior  to  the  trial  that  the  accused  was  guilty  of  murder  and  ought  to  be 
hung,  as  these  matters  were  first  called  to  the  attention  of  the  court  on  motion 
for  a  new  trial,  and  an  error  of  the  court  in  overruling  a  motion  for  new  irihl 
in  a  criminal  case  is  not  the  subject  of  exception. 

J.  Smith  Hays  and  S.  B.  Dishman  for  appellant. 
Tinsley  &  Faulkner  and  W.  S.  Taylor  for  appellee. 
Appeal  from  Knox  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

Appellant  was  convicted  of  the  crime  of  manslaughter  under  an 
indictment  in  the  Knox  Circuit  Court  for  the  murder  of  Robert 
Burnside,  and  sentenced  to  confinement  in  the  penitentiary  for 
twenty-one  years. 

The  parties  were  young  men,  and  appear  to  have  been  entirely 
friendly  until  a  few  moments  before  the  fatal  affray.  They,  with 
others,  were  seated  about  a  stove  in  the  storehouse  of  a  relative  of 
appellant,  when  Burnside,  after  eating  some  crackers  and  a  bit  of 
cheese,  called  for  water,  with  which  he  rinsed  his  mouth,  and  spit 
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it  toward  the  stove,  but  nearer  to  the  feet  of  appellant—some  of  it 
probably  striking  liis  feet  or  legs.  Sharp  words  followed,  and  the 
act  of  spitting  the  water  was  repeated  several  times  by  Burnside, 
accompanied  with  insulting  language.  The  parties  soon  left  their 
chairs  and  clinched — the  appellant  cutting  and  thrusting  with  a 
small  pocket  knife  and  Burnside  striking  with  a  beer  glass,  from 
which  he  had  been  drinking  water. 

After  separation  it  was  found  that  Burnside  had  been  cut  a  num- 
ber of  limes  in  the  chest  and  abdomen,  while  appellant  was  bruised 
and  cut  about  the  head  with  the  .glass. .  The  former  died  in  a  few 
days  from  his  wounds. 

tinder  the  most  favorable  construction  of  the  somewhat  conflicting 
proof  the  accused  was  guilty  of  manslaughter,  and  if  the  testimony 
of  one  or  more  of  the  witnesses  for  the  State  be  credited,  to  the  effect 
that  the  accused  rushed  on  the  deceased  and  cut  him  while  the  lat- 
ter was  doing  nothing  beyond  using  provoking  language,  the  crime 
might  well  have  been  pronounced  a  murder.  Upon  this  theory  of 
the  case  it  was  not  improper  to  give  an  instruction  on  the  subject  of 
murder,  and  this  (iisposes  of  the  first  error  complained  of  by  appel- 
lant and  the  only  one  complained  of  as  to  the  instructions. 

The  second  complaint  is  that  thecrowd  was  permitted  by  the  court 
to  make  deinou'^trations  of  approval  by  applause  and  laughter  while 
the  attorney  for  the  State  was  addressing  the  jury.  No  decision  of 
the  court  was  made  tou(fhing  this  matter,  however,  and  we  learn  it 
for  the  first  time  in  affidavits  filed  on  the  motion  for  a  new  trial. 

We  will  consider  this  alleged  error  in  connection  with  the  third 
and  only  remaining  ground  of  complaint,  tov.it:  That  John  Bright, 
one  of  the  jurors,  had  expressed  his  conviction  prior  to  the  trial 
that  the  accused  was  guilty  of  murder,  and  ouirht  to  be  hung.  This 
is  also  shown  for  the  first  time  by  affidavits  filed  on  the  motion  for 
a  new  trial,  so  that  if  error  were  committed  by  the  eourt  in  respect 
to  either  (if  these  complaints  it  was  cominitted  in  overruling  the 
motion  for  a  new  trial,  and  error  in  such  rrspect  is  not  the  subject  of 
exception  (Criminal  (■otle,  section  281).  No  decision  was  made  by 
the  court  during  the  trial  touching  either  the  juror's  competency  or 
the  misi'onduct  of  the  crowd. 

It  is  proper  to  add  thut  counter-affidavits  disclosed  that  the  trial 
judge  was  not  remiss  in  preserving  (juiet  an<l  rappinyr  for  order 
when  tlie  confusion  ('omplained  of  occurred,  and  affi  Ltvits  denying 
and  explaining  the  alleged  expressions  of  thejiiror  were  also  filed  and 
considered  hy  the  trial  judge,  in  whose  discretion  this  matter  rests 
under  the  provisions  of  our  law.  (Kennedy  v.  Commonwealth,  14 
Hush,  ;]i;j,  and  cases  cited.) 

Jud^rinent  affirmed. 


Lank,  Ac.  v.  Bryant. 

(Fifed  XovemOcr  12,  1890.) 

/.  Slandpr — Inconsisfcnf  dpfenses  Kleefion — In  this  action  for  slander  in 
wliich  the  defendants  denied  the  speaking  of  the  shmderous  words  and  also 
pleaded  their  truth,  the  defendants  havinf?  elected,  upon  beinpf  required  by  the 
court  to  make  an  election,  to  rely  upon  the  former  defense,  it  was  error  to  per- 
mit the  plaintiff  to  read  to  the  jury  the  second  parajyraph  of  the  answer  that 
had  been  rejected  as  an  admission  by  the  defendant  that  the  slanderous  words 
were  spoken  as  alleged. 


^ 
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2.  Same— Although  the  pleas  were  inconsistent,  it  was  error  to  require  the 
defendant  to  elect. 

S.  Liability  of  husband  for  wife's  slanders — By  reason  of  the  changes  made 
by  statute  in  the  relations  between  husband  and  wife  us  to  the  rights  of  prop- 
erty and  of  personal  control  by  the  husband,  the  reason  of  the  common-law  rule 
making  the  husband  liable  for  the  wife's  slanders  has  ceased  to  exist,  and, 
therefore,  the  rule  itself  no  longer  exists. 

W.  A.  Morrow  for  ap|iellants. 
O.  H.  Waddle  for  appellee. 
Appeal  from  Pulaski  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

Wm.  Lane  and  Mattie  Lane,  the  apr)ellants  in  this  court,  are  hus- 
band and  wife. 

The  wife  (Mattie)  charged  the  appellee,  Bryant,  with  having^  com- 
mitted tlie  crime  of  perjury  when  testifyini;  in  a  certain  action  be- 
tween one  Vaugfht  and  her  husband.  This  action  of  slander  was 
instituted  by  Bryant,  theappelle,  aj^ainst  Mattie  and  her  husband, 
and  a  verdict  returned,  upon  which  a  judjjjment  was  rendered  a>rainst 
both  husl)and  and  wife,  and  a  capias  directed  to  issue  ag:ainst  the 
husband.  They  both  appeal,  the  wife  insisting  tlie  judgment  should 
be  reversed  against  both,  because  of  the  admission  of  incompetent 
testimony,  and  the  husband  that  lie  is  in  no  manner  responsible  for 
the  torte  of  the  wife  unless  he  directs  or  aids  in  their  commission. 

The  appellants  in  the  first  paragraph  of  their  answer  denied  the 
speaking  and  publishing  of  the  words  alleged,  and  in  thesc^e)nd 
paragraph  admitted  the  publication,  and  said  tlie  slanderous  words 
were  true.  On  motion  of  the  plaintiff  the  defendants  were  retjuirod 
to  elect  and  make  their  deferwe  either  on  the  first  or  second  para- 
graph. They  elected,  reserving  exceptions,  the  first  parau:raph,  as 
their  defense,  and  when  the  plain titl*  attempted  to  prove  the  words 
spoken  by  tlie  wile  Ik;  was  allowed,  ov(t  the  objection  of  the  de- 
fendants, to  read  to  the  j"0'  tlie  second  paragraph  of  the  ans\v(U',  that 
had  been  rejeeled,  as  an  admission  by  the  d(;fendants  that  the  slan- 
derous words  were  spoken  as  alle;i:ed.  This  was  error.  The  defense, 
however,  properly  had  been  denied  the  right  to  rely  on  tlie  piei  of 
justifieation  by  being  recjuire.l  to  ehnn,  and  with  this  defeas  *  ciit  off 
the  plaintiff  was  nevc^rtheless  permitted  to  read  it  to  the  jury  as  evi- 
dence establishing  his  (•au-(M)f  action,  and  the  defen-e  denied  the 
right  to  show  that  the  words  spoken  vver<^  true.  It  was  chMiiy  in- 
comi)etent  as  against  the  defendants  or  either  of  them,  and  for  this 
error  the  judgment  must  be  reversed  as  to  b  >th  defendant-?. 

In  Hooney  v.  Tierney,  82  Ky.,  lioi,  it  is  held  tliat  in  slander  the 
plea  of  not  iruilty  and  justification  are  inconsi-^tent,  atid  the  case  of 
Harper  v.  Harper,  10  Bush,  447,  is  [lo  longer  the  law. 

The  right  of  the  appellee  to  a  judg.uent  against  the  hus!>  md  untler 
the  rule  of  the  common  law  is  uiupn^stioned  in  the  event  the  case  is 
made  out  for  the  plaintiff,  but  it  is  insisted  that  when  the  reason  for 
the  recognition  of  such  a  rule  ceases  the  rule  itself  should  be  disre- 
garded. 

The  liability  of  the  husband  at  the  cammr)n  law  was  based  on  the 
Idea  of  his  absolute  domain  over  the  person  of  his  wife,  with  the 
right  to  ail  of  her  personal  and  the  use  of  her  real  estate;  to  the 
rents  and  profits  of  her  realty;  to  her  earnings  and  labor,  and  the 
power  of  the  control  of  the  wife  by  the  husband  was  caused  to  such 
an  extent  as  to  vest  in  him  the  right  to  use  such  forcible  means  as 
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would  bridle  her  tongue  or  make  her  of  ^ood  behavior.  The  rule  is 
a  harsh  one  at  best,  and  with  the  pro{2:ress  of  civilization,  and  the 
change  by  a  wise,  modern  lesrislature  of  the  relations  between  hus- 
band and  wife  as  to  the  rig^ht  of  property  and  personal  control  by 
the  husband,  it  would  seem  absurd  in  this  enlightened  ug:e  to  re^rard 
the  wife  as  a  mere  machine,  made  to  labor  and  to  talk  as  the  hus- 
band directs,  and  to  make  him  liable  on  that  ground  for  her  torts 
when  not  committed  by  his  direction  or  procurement. 

Under  the  act  of  March  15,  1894,  now  a  part  of  the  Kentucky 
Statutes,  the  husband  has  '*no  estate  or  interest  in  the  wife's  prop- 
erty, real  or  personal,  durin$;  her  life,  owned  at  the  time  or  acquired 
after  marriage.  During  the  existence  of  the  marriage  relation  the 
wife  shall  hold  and  own  all  her  estate  to  her  separate  and  exclusive 
use,  and  free  from  the  debts,  liabilities  or  control  of  her  husband." 
(Kentucky  Statutes,  section  773,  article  3,  chapter  66.) 

The  wife  under  this  statute  may  make  contracts,  sue  and  he  sued, 
collect  her  rent,  and  may  sell  and  dispose  of  her  personal  property. 
While  it  may  be  and  is  the  marital  duty  of  both  to  aid  each  other  in 
the  support  and  maintenance  of  each  and  of  their  children,  the  con- 
trol and  use  of  the  wife's  property  by  her  is  independent  of  the  hus- 
band, nor  subject  to  his  control,  and  the  familiar  doctrine  that  the 
legal  existence  of  the  wife  is  merged  in  that  of  the  husband  no 
longer  exists,  and  as  on  this  rule  is  based  the  common  law  liability 
of  the  husband  for  the  wife's  torts,  and  even  for  her  debts  contracted 
before  marriage,  the  reason  for  enforcing  this  doctrine  is  gone,  and 
past  adjudications  on  the  subject  will  not  be  followed.  The  unity  of 
person  has  been  destroyed,  and  to  say  that  it  still  exists,  with  the 
<K)nstant  legislation  of  this  State  endeavoring  to  secure  the  wife  in 
her  person  and  property,  and  at  last  by  the  act  of  March,  1894,  mak- 
ing the  wife  the  equal  of  the  husband  in  the  control  and  use  of  prop- 
erty, would  be  opposed  to  the  plain  legislative  intent,  and  result  in 
enforcinsr  a  doctrine  that  has  neither  wisdom  nor  justice  in  it,  and  as 
said  by  Mr.  Justice  Thorntrm,  in  Martin  v.  Bobson,  65  111.,  — ,'*the 
legal  supremacy  of  the  husband  is  gone  and  the  sceptre  departed 
from  him.  The  wife  has  the  legal  right  and  aspires  to  battle  with 
him  in  the  contests  of  the  forum;  to  outvie  him  in  the  healing  art; 
to  climb  with  him  the  stens  of  fame,  and  share  with  him  in  every 
<x;cupati(m.  Her  l»rain  ana  hands  and  tongue  are  her  own.  and  she 
should  alone  be  responsible  for  slanders  uttered  by  herself." 

As  the  husband  had  nothing  to  do  with  the  publication  of  the 
-slanderous  words  charged,  and  in  no  manner  aided  in  their  publica- 
tion, the  Judgment  against  him  is  reversed  and  case  remanded  as  to 
tooth  defendants  for  proceedings  consistent  with  this  opinion. 

On  petition  the  ofnnion  is  modified  by  the  interlineations  made. 


SiiUSHER  v.  Coxa  NT. 
(Filed  November  13,  1896— iVo<  to  be  reported.) 

1.  Vendor  and  vendee — Agreement—  The  plaintiff  having  released  his  ven- 
tlor*8  lien  on  land  upon  the  execution  by  defendant  of  the  note  sued  on,  with 
personal  security,  in  satisfaction  of  the  lien  note,  an  agreement  that  this  note 
should  not  be  paid  until  the  land  should  be  surveyed  and  the  boundaries  lo- 
cated should,  if  made,  have  been  reduced  to  writing,  and  the  court  can  not  find 
upon  conflicting  parol  testimony  that  there  was  such  an  agreement. 

2.  Same  —The  testimony  is  not  such  as  would  authorize  the  chancellor  to 
withhold  his  judgment  in  mere  anticipation  of  a  recovery  by  other  claimants, 
the  vendee  being  in  possession  and  from  the  proof  not  likely  to  be  disturbed. 


LUCAS   V.    LUCAS'    ADM'k.  66t 

Thomas  H.  Hines  and  D.  B.  Logan  for  appellant. 

Tinsley  &  Faulkner,  C.  W.  Metcalfe  and  C.  C.  Turner  for  appellee. 

Appeal  from  Bell  Oircuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellant  is  resisting  a  recovery  on  the  note  for  $2,000  because 
of  a  defect  in  the  title  to  the  laud  for  which  it  was  executed,  and  be- 
cause of  the  failure  of  the  appellee  (the  grantor)  to  have  the  land 
surveyed  ilnd  the  boundariw^  located,  under  an  agreement  that  the 
note  was  not  to  be  paid  until  this  was  done,  or  until  it  was  shown, 
that  the  Patton  patent  covered  the  land  sold. 

On  the  facts  of  this  case  we  think  it  immaterial  whether  the  note 
sued  on  is  or  not  a  renewal  note  for  the  land  bought  by  appellant  of 
the  appellee,  or  is  to  be  regarded  as  an  independent  transaction.  It 
is  evident  this  note  in  controversy  was  in  settlement  of  a  note  given 
for  this  land,  and  on  its  execution  the  action  to  enforce  the  lien  was 
dismissed. 

A  deed  has  been  made  and  accepted  by  the  appellant.  He  has 
never  been  evicted,  and  the  patent  under  which  he  claims  is  much 
older  than  the  patent  under  which  the  hostile  claim  is  said  to  exist. 

When  the  suit  was  pending  to  enforce  the  lien  for  the  purchase 
money  the  present  note  was  executed  in  satisfaction  of  the  lien  note 
and  the  lien  released,  the  appellees  accepting  Asher  as  security  in 
lieu  of  the  lien  upon  the  land  and  the  action  then  dismissed.  On  this 
last  note  thai  was  evidently  taken  in  settlement  of  the  entire  con- 
troversy it  is  now  said  it  was  not  to  be  paid  unless  the  boundaries 
of  patent  10701  were  ascertained  so  as  the  appellant  might  be  enabled 
to  defend  against  hostile  claimants.  The  insolvency  of  the  appellees 
is  also  alleged  as  making  their  warranty  worthless  in  the  event  an 
eviction  takes  place. 

The  vendee  is  in  the  possession,  and  from  the  proof  before  us  is 
not  likely  to  be  disturbed.  Besides,  the  vendors  waived  their  lien, 
took  personal  security,  gave  additional  time  for  the  payment  of  the 
debt,  and  if  the  agreement  to  locate  the  boundary  of  the  Patton 
patent  was  of  such  iini)ortance  as  to  defeat  the  recovery  on  the  note 
it  should  have  been  evidenced  by  writing  and  not  left  to  the 
memory  of  those  who  are  now  making  conflicting  statements  in  re- 
gard to  it. 

The  testimony  is  not  such  as  would  authorize  the  chancellor  to 
withhold  his  judgment  in  mere  anticipation  of  a  recovery  by  other 
claimaifts. 

Judgment  affirmed. 


Lucas  v.  Lucas'  adm'r. 

{Filed  November  13,  1896— ^Vo^  to  be  re/JortecL) 

Pleading — ItuHufficient  denial — When  facts  alleged  affirmatively  in  the  plead- 
ing of  one  party  are  presumptively  within  the  knowledge  of  the  other  party, 
jnstice  requires  a  straightforward  denial  or  confeHHion,  and  not  merely  a  state- 
ment by  defendant  that  he  has  not  Hufflcient  knowledge  or  information  upon 
which  to  form  a  belief;  and  whatever  is  the  duty  of  a  party  to  know,  or  he  is 
in  a  position  where  reasonable  diligence  would  enable  him  to  know,  the  court 
will  hold  to  be  presumptively  within  his  knowledge  within  the  meaning  of 
subsection  7  of  section  113  of  the  Civil  Code. 
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« 

In  this  action  upon  a  promifisory  note  brought  by  an  administrator,  in 
which  the  defendant  claimed  that  he  was  the  Burviving  husband  of  intes- 
tate, and,  therefore,  that  he  was  entitled  to  be  appointed  administrator,  and 
that  the  appointment  of  plaintiff  was  void,  the  plaintiff  having  replied  that 
his  intestate  and  defendant  had,  prior  to  her  death,  been  divorced  by  the  judg- 
ment of  a  certain  court  in  the  State  of  Ohio,  which  had  jurisdiction  of  the 
subject-matter,  a  rejoinder  by  which  defendant  alleged  that  he  had  not  suffi- 
cient knowledge  or  information  upon  which  to  form  a  belief  whether  the  Ohio 
court  mentioned  in  the  reply  was  a  court  of  general  jurisdiction,  or  had  juris- 
diction of  the  subject-matter  of  the  judgment,  "or  whether  this  defendant  was 
before  said  court  according  to  the  laws  of  Ohio,"  was  not  good.      * 

J.  C.  B.  Sebree  for  appellant. 
Victor  F.  Bradley  for  appellee. 
Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

July,  1893,  A.  O.  Lucas  executed  to  Margaretta  A.  Lucas,  then  his 
wife,  a  promissory  note  for  $9()0. 

George  V.  Payne,  as  administrator  of  her  estate,  brought  this  ac- 
tion August  22,  1895,  to  recover  on  that  note,  alleging  his  appoint- 
ment and  qualification  by  the  Scott  County  Court.  He  further 
stated  that  before  her  death,  which  occurred  in  February,  1895,  the 
two  persons  had  been  divorc»ed  by  Judgment  of  the  Scott  Circuit 
Court,  in  an  action  institute<l  by  the  husband,  and  that  a  Judgment, 
likewise  divorcing  them,  had  been  rendered  in  an  action  instituted 
by  the  wife  in  a  court  of  the  State  of  Ohio.  * 

The  latter  statement  having  on  motion  been  stricken  from  plain- 
tiff's petition,  the  defendant  filed  an  answer,  in  which  he  pleaded 
as  defense,  first,  coverture  when  the  note  was  executed;  second,  the 
note  was  executed  without  consideraiion;  third,  that  at  the  date  of 
the  judgment  of  divorce  by  the  Scott  Circuit  Court  Margaretta  A. 
Lucas  was  in  fact  dead,  and  so,  they  being  husband  and  wife  up  to 
the  time  of  her  death,  he  (defendant)  was  entitled  to  appointment 
and  qualification  as  her  administrator  instead  of  plaintiff'  Payne. 

Plaintiff  in  his  reply  stated  that  August  24,  1894,  Margaretta  A. 
Lucas,  while  living,  obtained  judgment  of  divorce  from  her  hus- 
band, in  the  county  of  her  residence,  in  the  Warren  Court  of  Com- 
mon Pleas  of  the  State  of  Ohio,  that  had  Jurisdiction  of  the  matter  in 
issue  in  the  action  she  then  instituted,  A.  O.  Lucas  being  defendant 
th*^reto,  and  before  said  court  according  to  the  law  of  said  State. 

To  .that  reply  defendant,  A.  O.  Lucas,  rejoined  simply  that  he 
had  not  sufficient  knowledge  or  information  upon  which  to  form  a 
belief  whether  the  Ohio  court  mentioned  in  the  reply  was  a  court  of 
general  jurisdiction,  or  had  jurisdiction  of  the  subject-matter  of  said 
judgment,  or  whether  this  defendant  was  before  said  court  according 
to  the  laws  of  Ohio. 

Although  no  formal  demurrer  to  that  rejoinder  was  filed  the  lower 
court  seemed  to  have  regarded  it  as  insufficient,  and  instructed  the 
jury  to  find  for  plaintiff,  which  they  did  do. 

If  the  Warren  Court  of  Common  Pleas  of  the  State  of  Ohio  had 
Jurisdiction  of  the  subject-matter  of  said  action,  and  A.  O.  Lucas 
was  before  that  court  according  to  the  laws  of  that  State,  the  judg- 
ment of  divorce  then  rendered  had  the  effect  to  deprive  him  of  all 
marital  rights,  including  the  right  of  administration  upon  her  estate 
when  she  subsequently  died;  and,  consequently,  plaintiff  Payne, 
nothing  appearing  to  the  contrary,  was  legally  appointed  such  ad- 
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ministrator,  and  was  entitled  to  recover  the  judsrraent  now  appealed 
from.  For  want  of  consideration  of  the  note  is  not  properly  or  suffi- 
ciently pleaded;  nor,  as  defendant  failed  at  the  proper  time  to  move 
for  a  transfer  of  the  action  to  the  equity  docket,  can  objection  be 
now  made  to  trial  and  judgment  at  law. 

Subsection  7,  section  113,  Civil  Code,  defines  the  traverse  provided 
for  by  section  95  as  a  denial  by  a  f)arty  of  facts  alleged  in  an  adverse 
pleading,  if  they  be  presumptively  within  his  knowledge,  or  a  de- 
nial that  he  has  sufficient  knowlerlvre  or  information  to  form  a  belief 
concerning  them,  if  they  be  not  presumptively  within  his  knowl- 
edge. 

Where  facts  alleged  Mffirniatively  in  the  pleading  of  one  are  pre- 
sumptively within  the  knowledge  of  the  other  party,  justice  re<juirea 
a  straightforward  denial  or  confession  that  the  conscience  of  the 
latter  may  be  purged  and  the  former  be  not  put  to  delay  and  ex- 
pense of  proving  admitted  facts. 

Whatever  it  is  the  duty  of  a  party  to  know,  or  he  is  in  a  position 
where  reasonable  diligence  would  enable  him  to  know,  the  tourt 
will  hold  that,  in  meaning  of  the  Civil  Code,  it  is  presumptively 
within  his  knowledge. 

It  seems  to  us  that  as  the  statement  was  distinctly  made  in  the  re- 
ply that  the  divorce  was  granted  in  an  Ohio  court  having  jurisdic- 
tion, and  A.  O.  Lut*as  was  himself  a  party  to  the  action  in  which 
the  judgment  was  rendered,  he  was  required  to  either  admit  or  deny 
the  allegation  explicitly,  and,  having  failed  to  do  either,  the  state- 
ment was  properly  taken  by  the  lower  court  as  confessed. 

Judgment  affirmed. 


Williams  v.  Commonwealth. 
{Filed  November  17,  1896 — Not  to  be  reported,) 

Carrying  concealed  deadly  weapon — There  was  no  testimony  upon  which  to 
base  a  verdict  finding  appellant  guilty  of  the  offense  of  carrying  concealed  a 
deadly  weapon,  as  the  weapon  which  he  carried  was  not  concealed,  but  was 
stuck  in  his  belt,  where  a  person  in  front  of  him  could  and  would  necessarily 
see  it. 

Blanton  &  Berry  for  appellant. 
W.  S.  Taylor  for  appellee. 
Appeal  from  Harrison  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

Section  1309,  Kentucky  Statutes,  under  which  appellant  was  in- 
dicted and  convicted,  provides  that  if  any  person  shall  carry  con- 
cealed  a  deadly  weapon  upon  or  about  his  person,  other  than  an 
ordinary  jwcket  knife,  he  shall  be  fined,  etc. 

According  to  the  testimony  of  the  prosecuting  witness  in  this  case, 
upon  which  alone  the  jury  did  or  could  have  based  their  verdict,  he 
heard  his  sheep  running,  and,  looking  around,  saw  three  boys  and 
three  dogs  leaving  his  place  and  go  upon  the  turnpike  road.  He 
then  ran,  and,  getting  over  the  fence,  went  to  within  three  or  four 
feet  of  them,  having  picked  up  a  rock,  which  was  still  held  in  his 
hand;  that  upon  being  thus  approached  appellant  pulled  a  pistol 
from  in  front  of  his  person  and  pointed  it  at  witness,  saying  he  was 
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ready  for  him.  He  testified  the  pistol  was  a  very  large  one,  being^ 
described  as  lone:  as  his  arm;  that  the  boys  had  been  out  hunting; 
that  appellant  did  not  have  on  any  vest,  but  a  sack  coat,  and  had  a 
leather  belt  around  his  waist.  He  further  testifies  that  he  did  not 
see  the  pistol  until  appellant  turned  around  and  pulled  it  as  he 
turned. 

To  conceal,  as  the  word  is  defined  by  lexicographers,  according  ta 
the  common  and  approved  usage  of  language,  and,  therefore,  in  the 
proper  meaning  of  the  statute.  Is  to  hide,  secrete,  screen,  cover;  and, 
adopting  that  meaning  of  the  term,  which  io  the  only  one  we  are 
authorized  to  accept,  we  think  the  verdict  of  the  jury  in  this  case  is 
not  simply  contrary  to  the  weight  of  evidence,  but  is  totally  with- 
out any  evidence,  director  circumstantial,  to  support  it. 

The  fact  witness,  being  behind  him,  did  not  see  the  pistol  until 
appellant  turned  around,  does  not  show  or  tend  to  show  he  had  it 
hid  or  secreted.  On  the  contrary,  considering  the  size  of  pistol,  ab- 
sence of  a  vest,  the  purpose  for  which  the  boys  went  on  witness'' 
placCi  which  was  to  hunt,  it  is  plain  the  pistol  was  not  nor  could 
have  been  concealed,  but  was  stuck  in  appellant's  belt,  where  a  per- 
son in  front  of  him  could  and  would  necessarily  see  it. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for  a 
new  trial. 


Tl)e  Kei|tiicky  J^aW  Reporter. 
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TuTTLE  V.  Commonwealth. 
(Filed  November  17,  1896— Not  to  be  reported.) 

1.  Homicide — Upon  the  trial  of  the  appellant  for  murder,  there  was  evidence 
before  the  jury  upon  which  to  base  their  verdict  finding  him  guilty  of  volun- 
tary manslaughter;  and  the  instructions  correctly  stated  the  law. 

'3^  Surprise  as  ground  for  new  trial — The  fact  that  one  of  the  witnesses  for 
the  Commonwealth  had  misinformed  the  defendant  as  to  what  his  testimony 
before  the  jury  would  be,  and  thereby  prevented  his  having  witnesses  present 
who  would  have  shown  that  the  witness  had  made  a  different  statement,  affords 
no  ground  for  reversal. 

W.  D.  Weaver,  H.  C.  P^versole  and  Hazel  wood  &  Parker  for  ap- 
pellant. 

W.  S.  Taylor  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  DuR^lle. 

The  appellant  and  Alexander  Tuttle  were  indicted  Jointly  for  the 
murder  of  Speecl  Williams,  and  the  appellant  has  been  found  guilty 
of  voluntary  manslauerhter. 

The  grounds  of  the  appeal  are  that  the  verdict  is  not  supported  by 
the  evidence;  that  the  court  misinstructed  the  jury;  and  that  a  Com- 
monwealth's witness  misinformed  the  appellant  as  to  what  his  testi- 
mony before  the  jury  would  be,  and  thereby  prevented  his  having 
witnes.ses  present  who  would  have  shown  that  the  witness  had  made 
a  different  statement. 

The  evidence  shows  that  Alexander  and  Simeon  Tuttle  went  to 
the  Williams  house  at  night,  after  all  the  family  had  gone  to  t>ed. 
Both  were  armed,  Alexander  with  a  pistol,  which  he  carried  in  his 
hand,  and  Simeon  with  a  rifle.  On  being  admitted  the  family  rose 
from  bed;  Alexander  Tuttle  became  very  abusive  and  threatening 
in  his  language,  and  slapped  a  brother  of  the  deceased,  saying  that 
he  intended  to  kill  the  last  damn  one  of  the  family,  and  that  some- 
voL  1 8 — 43 
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body  had  to  die  with  hia  boots  on.  Speed  Williams,  in  his  night- 
clothes,  sat  down  on  a  trunk,  by  which  a  shotgun  stood.  Appellant 
went  to  the  trunk,  took  the  shotgun,  and  went  out  with  it;  as  he 
did  so  Alexander  Tuttle  shot  Speed  Williams  and  killed  him. 

There  had.  it  seems,  been  some  trouble  between  Alexander  Tuttle 
and  Sjjeed  Williams  about  a  woman,  whose  house  Speed  had  been 
■compelled  to  b'ave  without  his  coat  and  hat.  All  three  were  re- 
lated, and  liiere  had  been  no,  previous  trouble  between  Speed  and 
appellant. 

But  one  witness  fur  the  Commonwealth  testified  that  he  saw 
Alexander  and  appellant  that  tvenifiir  before  the  killijijr,  and  the 
latter  siatetl  that  they  were  j^oing  to  the  Williams  house  and  raise 
liell  with  them. 

There  was  evi<lcnce  also  that  appellant  procure:!  th<'  pistol  with 
which  the  sh()')tin«j^  was  <lone.  Appellant,  on  his  own  belialt",  swore 
that  he  took  the  shoticun  at  the  request  of  Jane,  the  mother  of 
Speed,  which  statement  is  ct)ntradictcd  by  her.  It  appears  further 
that  he  went  for  the  doctor,  and  assisted  in  matters  connected  with 
the  t)urial;  but  there  was  evidence  before  the  jury  on  which  to  base 
their  verdict,  and  we  are  not  inc;lined  to  disturb  it. 

The  instructions  appear  to  correctly  state  the  iaw,  and  the  third 
objection  is  hardly  a  irround  for  reversal. 

Judgment  affirmed. 


Fknley  v.  Tylkr,  &c. 
(Filed  November  IS,  18%— Not  to  be  reported.) 

Jiulicit/f  sales — Jurisdiction  to  v(-iel I  upon  failure  of  purchaser  to  jxnj  sale 
bomfs  AVhere  oiio  of  several  plaint ifl«  in  an  action  for  tiic  salt?  of  land  and 
the  distribution  of  the  proceeds  became  the  purchaKer  at  the  sale,  but  failed  at 
the  maturity  of  the  sale  bond«  to  pay  them,  and  the  court  awarded  a  rule 
agi»inHt  him  and  his  sureties  to  show  cause  why  payment  should  not  be  made, 
the  court  had  jurisdiction  to  order  a  rt-t««le  of  the  land,  although  the  rule  was 
not  served  on  the  i)rincipal  in  the  bond,  who  was  a  nonresident,  as  he,  being 
the  plaintifif  in  the  action,  was  before  the  court  for  all  the  purposes  of  enforc- 
ing the  collection  of  the  bonds;  and,  if  not,  the  service  on  tlie  sureties  gave 
the  court  jurisdiction.  Besides,  it  was  the  duty  of  the  purchaser,  when  the 
notes  fell  due,  to  come  into  court  and  make  payment,  and  not  that  of  the 
chancellor  to  hunt  him  up  and  inform  him  that  his  bonds  were  due. 

O.  A.  Wehle  for  appellant. 

Dodd  &  Dodd  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  land  in  this  action  was  sold  under  a  judgment  of  re-sale  and 
purchased  by  the  appellant,  Oscar  Fenley,  who  is  now  resisting  the 
payment  of  the  purchase  money  on  the  ground  that  W,  C.Williams, 
who  was  interested  in  the  land  or  its  proceeds,  was  not  before  the 
court  when  the  re-sale  was  ordered,  and  under  which  the  purcha.se 
was  made  by  the  appellant,  Fenley. 

\V.  C.  Williams  and  others  interested  with  him  were  the  original 
plaintiffs  in  the  action  under  which  the  land  was  sold,  and  the  first 
sale  having  l>een  set  aside,  in  accordance  with  the  mandate  of  this 
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court,  a  re-sale  was  ordered,  when  one  of  the  plaintiffs  in  the  action, 
W.C.Williams,  purchased  the  land  for  $5,iK)0,  and  complied  with  the 
terms  of  sale  by  executing:  his  three  bonds  for  the  purchase  money, 
with  C.  L.  Kerr  and  Addie  Kerr  as  his  sureties. 

When  the  bonds  matured  the  purchaser,  Williams,  and  his  sure- 
ties failed  to  pay  them,  and  a  rule  was  avvard('d  against  them  to 
show  cause  why  payment  should  not  be  made.  The  rule  was  served 
on  the  sureties,  but  not  on  Willijuns  (the  principal),  he  i)ein^  a  non- 
resident. 'I'he  sureties  are  insolvent,  and  so  state  in  their  response. 
The  court  adjudged  the  response  of  the  sureties  insufftcient  and  or- 
dered the  land  re-sold,  when  the  appellant.  Fen  ley,  became  the  pur- 
c'hMser. 

Willlnms,  the  purchaser,  beinof  the  plaintiff  in  the  action,  was 
before  the  court  for  all  the  purjxxses  of  enforcin;:  thp  collection  of 
the  bonds,  and,  if  not,  tho^e  who  nnitC'l  with  hiin  in  the  sale  bonds 
were  as  much  liable  as  Williaiiis,  tlie  princif)al,  and,  the  rule  beinu: 
served  on  them,  gave  the  court  jiiri^liction  to  enforce  the  payment 
by  a  re-SMle  of  the  land;  hut,  r«^gin'dle-^s  of  all  this,  it  w.is  the  duty 
of  Williams,  when  the  notes  fell  due,  to  come  into  court  and  make 
payment,  and  not  that  of  the  chancellor  to  hunt  him  uj)  and  inform 
him  that  his  notes  were  due.  The  object  of  the  s  tie  was  to  sell  the 
land  and  distribute  the  proceeds.  It  was  at  his  instance  the  judif- 
nient  of  sale  was  rendered,  and  the  <-hancellor  had  juris(lictii)n  of 
the  parties  until  this  money  was  paid  and  deeii  executed. 

Judirment  enforcing  the  payment  oi"  the  purchase  money  is  af- 
firmed. 


Williams  v.  Commonwealth. 
(Filed  November  18,  1896 — Not  to  be  reported.) 

Indictment — Limitation  —  AUrgaf ion  a,s  to  time — Unless  an  indictment  for  a 
misdemeanor  is  returned  within  twelve  months  after  the  commission  of  the 
offense  tl^e  statute  of  limitation  operates  as  a  bar  to  the  prosecution;  there- 
fore, time  is  a  material  ingredient  in  the  offense,  and  if  the  indictment  fails 
to  allege  that  the  offense  was  committed  within  twelve  months  before  the  find- 
ing of  the  indictment,  and  the  date  alleged  shows  that  it  was  committed  more 
than  twelve  months  before  the  indictment  was  returned,  a  demurrer  should  be 
sustained. 

As  the  indictment  in  this  case  for  pointing  a  deadly  weapon  at  another  was 
returned  November  12,  1895,  and  alleges  that  the  offense  was  committed  "on 
the day  of  November,  1890,"  a  demurrer  should  have  been  sustained. 

BlantoQ  &  Berry  for  appellant. 

W.  S.  Taylor  for  appellee. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  indictment  chargfes  that  the  defendant  **on  the  —  day  of  No- 
vember, 1890,  in  the  county  and  State  aforesaid,  and  before  the  find- 
ing of  this  indictment,  did  unlawfully  and  willfully  point  a  deadly 
weapon,  to  wit,  a  pistol,  at  F.  G.  Brinker,  etc.'' 

The  indictment  was  returned  into  court  on  the  12th  day  of  Novem- 
tjer,  1895.  It  does  not  state  the  offense  was  committed  within  twelve 
.months  before  the  finding  of  the  indictment. 

Section  129,  Criminal  Code,  is  as  follows,  to  wit:  '* The  statement 
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in  the  indictment  as  to  the  time  at  which  the  offense  was  committed 
is  not  material  further  than  as  a  statement  that  it  was  committed 
before  the  time  of  findins;  the  indictment,  unless  the  time  l>e  a  ma- 
terial ingredient  in  the  offense." 

The  offense  with  which  thedefendant  ischarg:ed  is  a  misdemeanor, 
and,  unless  the  indictment  was  returned  within  twelve  months  after 
its  commission,  the  stutnte  of  limitation  opemtes  as  a  bar  to  the 
prosecution.  Therefore,  the  time  is  a  material  ingredient  in  the  of- 
fense. 

The  indictment  charges  that  the  offense  was  com  knitted  about  live 
yenrs  before  the  indictnjent  was  returned. 

Subsection  5,  section  165,  Crimimii  Code,  provides:  **lf  the  indict- 
ment contains  matter  which  is  a  legal  defense  or  bar  to  the  prosecu- 
tion" a  demurrer  is  proper. 

A  Demurrer  was  filed  and  overruled.  It  should  have  l>een  sus- 
tained. The  demurrer  admitted  the  facts  stated  in  the  indictment, 
and  when  we  apply  the  law  to  them  we  find  the  right  to  impose  the 
penalty  has  been  barred  by  the  lapse  of  time. 

It  is  suggested  that  the  grand  jury,  by  the  figures  used  in  stating 
the  time  of  the  offense,  meant  1895.  To  follow  this  suggestion  we 
would  have  to  conclude  the  figure  **0"  was  a  figure  ^*5.^^  This  we 
can  not  do,  as  the  figure  used  does  not  in  the  least  n^emble  a  figure 
*'5,"  but  is  a  very  good  figure  **0.''  We  must  read  the  indictment 
as  it  is  written. 

The  judgment  is  reversed,  with  directions  that  a  new  trial  be 
granted  the  defendant,  and  that  the  demurrer  be  sustained  to  the 
indictment. 


Sturgeon  v.  Commonwealth. 
(Filed  November  18,  1896--Xot  to  be  reported.) 

1.  Indicfmeiit'  Objection  to  the  indictment  upon  the  ground  that  two  of- 
fenses were  charged  was  waived,  no  demurrer  being  filed. 

2,  Arrest  of  judgment-  A  motion  in  arreHt  of  judgment  can  not  be  8Ui$tained 
if  the  indictment  states  facts  constituting  a  public  offense  within  the  jurisdic- 
tion of  the  court,  even  though  it  miglit  have  been  bad  on  demurrer. 

3,  Evidence  not  jyrejvdiciaf — Upon  the  trial  of  appellant  for  the  offense  of 
drawing  upon  and  pointing  at  another  a  pistol  the  action  of  the  court  in  per- 
mitting the  Commonwealth  to  prove  that  the  wife  of  defendant  said  to  the 
prosecuting  witness  while  the  difficulty  w^as  goin^f  on  that  '*he  had  better  f^o 
on  away  or  her  husband  would  shoot  him."  was  not  prejudicial  to  appellant, 
he  having  admitted  in  his  testimony  that  he  drew  the  pistol  anfl  pointed  it  in 
the  direction  of  the  prosecuting  witness,  but  toward  the  ground.  Whether  the 
testimony  objected  to  was  competent  it  is  not  necessary  to  determine. 

4.  Contradiction  of  witness— The  defendant  having  introduced  testimony  to 
show  that  the  prosecuting  witness  *'swore"  at  him,  it  was  .proper  to  permit  the 
prosecuting  witness  to  deny  that  he  '*swore"  at  defendant.  This  was  not  a 
contradiction  on  a  collateral  matter. 

.5.  Pointing  pistol  at  another  —To  draw  a  deadly  weapon  upon  another  is  an 
offense,  and  it  is  likewise  an  offense  to  point  a  deadly  weapon  at  another. 

As  the  indictment  in  this  case  charges  that  defendant  drew  a  pistol  upon 
and  pointed  it  at  another,  it  was  not  improper  to  give  an  instruction  to  the 
jury  authorizing  them  to  find  defendant  guilty  if  they  believed  he  drew  the 
pistol  upon  or  pointed  it  at  the  prosecuting  witness. 

6.  Same — Instructions — The  court,  in  submitting  to  the  jury  the  question  as 
to  whether  defendant  had  pointed  the  pistol,  etc.,  did  not  err  in  failing  to  in- 
sert in  the  instruction  the  words  ''and  not  in  his  self-defense,"  the  question  of 
self-defense  being  fully  submitted  by  another  instruction. 
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Blanton  &  Berry  for  appellant. 

W.  S.  Taylor  for  appellee. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  indictment  charore.-s  that  the  defendant  did  draw  upon  and 
point  at  Dan  Kin«r  a  deadly  weapon,  to  wit,  a  pistol,  etc.  It  is 
claimed  that  the  additional  allesfations  in  the  indictment  constitute 
another  offense;  that  two  offenses  are  charged  in  the  indictment.  No 
<lemurrer  was  pres(^>nted  to  the  indictment,  therefore  the  question 
was  waived. 

No  motirm  was  made  in  arrest  of  judarment,  and  such  motion  could 
not  have  been  sustained,  because  the  indictment  states  facts  consti- 
tuting a  public  offense  within  the  jurisdiction  of  the  court.  When 
the  indictment  states  a  public  offense,  thousrh  it  might  have  been 
bad  on  demurrer  for  some  other  reason,  we  can  not  disregard  the 
verdict  because  the  court  might  have  sustained  the  demurrer  for 
such  other  reason  harl  one  been  presented. 

It  is  insisted  that  the  court  erred  in  permitting  the  Commonwealth 
to  prove  that  the  wife  of  the  defendant,  while  the  difficulty  was  go- 
ing on,  said  to  the  witness,  Kinjr,  that  "he  had  better  go  on  away,  as 
her  husband  would  shoot  him,'*  to  which  the  witness  replied  **he 
only  had  one  time  to  die,  and  would  die  looking  it  in  the  face." 

It  is  not  necessary  to  decide  whether  or  not  this  testimony  is  com- 
petent. If  it  were  not  it  could  not  have  been  prejudicial  to  the  rights 
of  the  defendant.  He  admitted  in  giving  his  testimrmy  that  he  drew 
the  pistol  and  pointed  it  in  the  directicm  of  King,  but  said  it  was  to- 
wards the  groundl  The  declaration  of  the  wife  did  not  in  the  least 
tend  to  prove  that  the  defendant  pointed  the  pistol  at  King. 

It  is  contended  that  the  court  erred  in  permitting  King  to  deny 
that  he  had  *'.sworn,''  because,  as  it  is  claimed,  it  contradicts  de- 
fendant on  a  collateral  matter.  The  defendant  claimed  that  his  acts 
were  in  his  apparently  necessary  self-defense.  He  testified  in  chief 
that  King  hollowed  **to  know  what  in  the  hell  he  had  struck  his 
buggy  for.'* 

Defendant  also  introduced  another  witness,  who  testified  that  King 
*'swore"  at  the  defendant.  The  purpose  of  this  testimony  was  to  aid 
in  showing  that  King  was  the  asrgressor,  and  assumed  a  menacing 
attitude  towards  the  defendant.  The  court  did  not  err  in  permitting 
the  contradiction. 

The  language  in  the  instruction.  '*drew  upon  or  pointed  at  Dan 
King,"  is  that  used  in  the  indictment.  To  draw  a  deadly  weapon 
upon  another  is  an  offense  under  the  statute.  Likewise  it  is  an  of- 
fense t«)  |»oint  a  deadly  weapon  at  another.  The  Indictment  charges 
that  he  drew  it  upon  and  pointed  it  at  another. 

The  court  did  not  err  in  failing  to  insert  in  instruction  No.  1,  after 
the  word  **un lawful  13%"  the  words  *'and  not  in  his  self-defense."  The 
court  was  submitting  the  question  to  the  jury  as  to  whether  the  de- 
fendant had  pointed  the  pistol,  etc.  The  "court  fully  submitted  the 
question  of  pointing  the  pistol  in  self-defense  in  another  instruction. 

The  judgment  is  affirmed. 
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Jackson  v.  Commonwealth. 
(Filed  November  19,  1896~Not  to  be  reported.) 

1.  Instructions  as  to  self-defense— The  instruction  in  this  case  as  to  self-de- 
fense, which  is  set  out  in  the  opinion  in  full,  is  not  liable  to  the  objection  that 
the  jurors  may  have  thought  from  its  language  that  they  were  required  to  be- 
lieve "beyond  a  reasonable  doubt"  that  the  accused  believed  he  was  in  danger 
of  death  or  great  bodily  harm,  in  order  to  acquit  upon  the  ground  of  self- 
defense. 

2.  Evidence — Although  the  defendant's  father,  wh<»  was  a  witness  for  the 
Commonwealth,  stated  upon  his  original  examination  that  defendant  told  him 
when  he  met  him  a  few  minutes  after  the  killing  that  he  had  shot  deceased, 
the  court  properly  refused  to  permit  him  to  state  upon  cross-examination  that 
defendant  had  also  told  him  that  he  did  the  killing  in  self-defense,  the  first 
statement  being  a  voluntary  one  on  the  part  of  the  witness  and  not  called  out 
by  the  Commonwealth,  and  being  excluded  as  soon  as  any  question  was  made 
n  regard  to  it. 

.?.  These  statements  were  not  competent  as  a  part  of  the  res  gest<g, 
4,  Reversible  errm — The  mere  fact  that  an  improper  question  was  asked  i» 
not  a  reversible  error,  the  court  refusing  to  permit  it  to  be  answered. 

.'5.  Witness — The  cross-examination  of  a  witness  as  to  whether  she  was  paid 
anything  for  coming  from  another  county  as  a  witness  was  legitimate  cross- 
examination  to  the  witness'  credibility. 

H.  C.  Eversole  and  W.  S.  Jackson  for  appellant. 

W.  S.  Taylor  for  appellee. 

A  pineal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

Appellant  has  been  convicted  of  voluntary  manslaughter. 

It  appenrs  that  he  went  from  his  father's  residence  to  the  house  of 
his  widowed  sister-in-law,  some  four  hundred  yards  away,  about  H 
oV-lock  in  the  niorninjr.  »S<>me  flvo  minutes  before  EjI  Chestnut, 
who  was  paying  attention  to  Mrs.  Jackson,  had  gone  to  her  hou.se. 
The  evidence  is  contradictory  ns  to  whether  appellant,  from  his 
window,  could  have  seen  (Jh^stnut  $ro  to  Alice  Jackscm's  house,  but, 
before  he  started  to  go  tliere  hiinself,  he  remarked  to  his  father 
*'that  he  had  heard  that  Ed.  Ches^tnut  wa^  keeping  a  loaded  musket 
up  at  Alice  Jackson's  tor  him,  and  he  Ix^lieved  he  would  jro  and  see 
about  it,  and  see  if  it  was  so."  Dora  Jtickson,  a  dauy:hter  of  Mrs. 
Jackson,  was  sweeping:  the  porch  ns  appellant  came  up,  and  inform- 
ed her  mother  and  Chestnut  of  his  approach.  It  appears  also  that 
he  came  by  an  unustuil  route,  so  that  he  could  not  he  seen  from  the 
win<low,  a  fact  which  he  explains  by  stating  that  hn  was  afraid 
Chestnut  might  be  there  an<i  shoot  him  from  the  window.  Cliest- 
nut,  on  hearing  that  appellant  was  coming,  told  Mrs.  Jacksun  to 
tell  him  not  to  come  in  and  tliat  he  had  nothing  against  him.  She 
went  to  the  door  and  told  appellant  not  to  come  in  and  have  a  fus^ 
in  her  house.  Appellant  told  Chestimt  to  get  out  of  there,  and 
thereupon  drew  his  pistol  and  fired  three  shots  pj^st  Mrs.  Jackson  at 
Chestnut,  two  of  which  took  effect,  one  in  the  left  arm  and  one  in 
the  head.  Chestnut  fell  backwards  in  the  room,  with  his  feet  about 
three  feet  from  the  door. 

Appellant  claims  that  Chestnut  drew  his  pistol  with  his  left  hand, 
his  right  being  crippleil,  and  attempted  to  use  it,  having  tirst  drawn 
his  pocket  knife  and  dropped  it.  The  shot  which  struck  Chestnut's 
arm  ranged  upwards  in  such  a  manner  as  to  indicate  that  his  ariix 
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was  raised  towards  appellant,  and  his  pocket  knife  was  found  on  the 
floor  half  opened.  6ut  Alice  Jackson  testifies  that  she  took  Chest- 
nut's pistol  out  of  his  left  hand  hip  pocket  after  the  shooting,  and  it 
api>ears  from  appellant's  own  testimony  that  but  three  shots  were 
fired  and  that  Chestnut  did  not  shoj)t.  Appellant  testifies  to  an 
attack  upon  him  by  Chestnut,  made  some  time  previous  to  the  kill- 
ing; that  Chestnut,  upon  that  occanion,  shot  at  him,  and  that  threats 
by  Chestnut  had  been  reported  to  him. 

Objection  is  made  by  appellant*s  counsel  to  the  instruction  upon 
the  law  of  self-defense,  upon  the  ground  that  the  jury  were  not  suf- 
ficiently informed,  that  if  they  believed  from  the  evidence  that,  at 
the  time  of  the  killing,  the  accused  **t)elieved  and  had  reasonable 
grounds  to  believe  that  he  was  in  danger  of  death  or  the  infliction 
of  great  bodily  harm  at  the  hands  of  the  deceased,  or  that  it  was 
reasonably  apparent  to  him  that  such  danger  existed,  they  should 
acquit." 

The  instructic»n  given  seems  to  us  to  fully  meet  the  suggestion  of 
counsel.  It  was  this:  *'If  the  jury  believe  from  the  evidence  that  at 
the  time  the  defendant  shot  with  a  pistol  and  wounded  deceased, 
from  which  he  died  (if  the  jury  do  so  believe  from  the  evidence, 
beyond  a  reasonable  doubt),  he  believed  and  had  reasonable  grounds 
to  "believe  he  was  then  and  there  in  immediate  danger  of  death  or 
the  inflction  of  great  bodily  harm  at  the  hands  of  deceased,  and 
that  to  sho(»t  and  kill  deceased  was  necessary,  or  seemed  to  the 
defendant,  jn  the  exercise  of  a  reasonable  judgment,  to  be  necessary 
to  avert  said  danger,  real  or  to  the  defendant  apparent,  then  the 
jury  will  acquit  defendant  on  the  ground  of  self-defense  and  appa- 
rent necessity." 

We  see  no  error  in  this  instruction  as  to  self-defense,  and  we  can 
not  believe  that,  under  this  instruction,  the  jurors  thought  they 
were  required  to  believe,  beyond  a  reuHonable  doubts  that  the  accused 
believed  he  was  in  danger  of  death  or  great  l)odily  harm,  as  con- 
tended by  appellant's  counsel. 

It  is  further  objected  that  Andrew  Jackson,  the  father  of  appel- 
lant, who  was  called  as  a  witness  for  the  Commonwealth,  stated 
that,  when  he  met  the  appellant  at  Alice  Jackson's  gate,  having 
gone  there  f)n  account  of  hearintr  the  shots,  appellant  lold  him  he 
had  shot  Ed.  Chestnut.  On  cross  examination,  appellant's  counsel 
aske<i  him  if  the  accused  *Mid  nf)t  say  that  he  had  to  kill  the  de- 
ceased in  order  to  save  himself;  that  deceased  was  trying  to  kill 
him."  Tlie  Coiinnonwealth's  objection  to  this  question  was  sus- 
tained, and  the  court  thereui)on  excluded  troin  the  jury  the  former 
statement,  which  **was  voluntary  on  the  part  of  the  witncHs,  and 
not  called  out  by  the  (commonwealth."  •  it  is  claimed  that,  although 
this  was  a  voluntary  statement  by  the  father  of  appellant,  he  was, 
notwithstanding,  a  Commonwealth's  witness,  and,  as  his  statement 
of  what  his  son  said  to  him  at  the  gate  was  allowed  to  go  to  the 
jury,  his  subsequent  (Explanation  should  also  have  l»een  permitted; 
and,  further,  that  the  whole  statement  was  part  of  the  res  geaUBy 
and  should  have  been  adtnitted  as  evidence. 

There  was  no  objection  to  the  original  voluntary  statement.  Ei- 
ther the  prosecution  or  the  defense  could  have  had  it  excluded  at 
the  time  it  was  made,  unless  it  was  a  part  of  the  i^es  gestte.  It  was 
excluded  as  soon  as  any  question  was  made  in  regard  to  it.  It  was 
not,  in  our  judgment,  a  part  of  the  res  gef<f(p„ 

Immediately  alter  the  shooting  appellant  had  some  talk  with 
Alice  Jackson  as  to  how  she  would  testify,  and  told  her  she  ought 
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not  to  talk  the  way  she  did.    He  appears,  also,  to  have  had  some 
talk  with  her  daup:hter  as  to  making^  peace  with  Alice  and  Chestnut. 

So,  when  he  met  his  father  at  the  grate,  the  lis  moia  may  be  sup- 
posed to  have  existed,  he  had  time  to  consider  and  had  actually 
considered  the  anticipated  ]itig:ation,  and  his  declaration  was  no 
part  of  the  res  gestae  but  a  narrative  of  a  past  occurrence,  and,  there- 
fore, hearsay  and  not  admissible  as  evidence.  (A.  &  E.  Ency.  of 
Law,  volume  9,  pagre  695,  and  cases  there  cited.) 

It  is  insisted,  also,  that  the  question  asked  appellant  about  being 
indicted  for  injuring  chestnut's  tombstone  was  incompetent  and 
calculated  to  prejudice  the  jury.  It  is  sufficient  to  say  of  this  objec- 
tion that  all  the  objections  to  questions  on  this  subject  were  sustained 
by  the  trial  court,  and  the  mere  fact  that  an  improper  question  was 
asked  and  ruled  out  can  not  be  considered  a  reversible  error. 

The  cross-examination  of  Hattie  Million  (which  was  also  objected 
to),  as  to  whether  she  was  paid  anything  for  coming  from  Madison 
county  as  a  witness,  seems  to  us  to  be  legitimate  cross-examination 
to  the  witness'  credibility.  The  purpose  of  this  examinati<m  was 
manifest,  as  it  brought  out  the  admission  of  a  previous  statement  by 
her  that  appellant's  brother  told  her  if  she  would  come  to  Laurel 
county  as  a  witness  she  could  get  anything  she  wanted. 

Judgment  affirmed. 


Louisville  &  Nashville  R.  R.  Co.  v.  Bernard. 
(Filed  November  19,  1896--Not  to  be  reported.) 

1.  Railroads — Duty  to  trespassers — Punitive  damages—'Eyen  though  a  person 
be  a  trebpasser  upon  a  railroad  train,  the  employes  of  the  company  are  not 
Justified  in  forcibly  expelling  him  therefrom  while  the  train  is  in  motion,  or 
in  using  undue  or  brutal  means  for  his  expulsion.  But  as  the  plaintiff  in  this 
case,  who  was  a  trespasser,  had  not  actually  boarded  the  train,  but  was  simply 
attempting  to  get  upon  one  of  the  cars,  when  the  brakeman  compelled  him  to 
'desist  by  loosening  his  grasp  upon  an  iron  rod  which  ran  along  the  side  of  the 
car,  or  by  shoving  him  off  the  hub  of  the  car  wheel  upon  which  his  feet  rested, 
the  brakeman  was  not  guilty  of  negligence,  as  the  rate  of  speed  of  the  train 
was  at  the  time  not  more  than  four  or  five  miles  an  hour.  And  in  this  action 
to  recover  for  the  injuries  resulting  from  the  car  wheel  running  over  the  plain- 
tiff's foot  as  he  fell  the  court  erred  in  instructing  the  jury  in  substance  that 
they  should  find  for  plaintiff  if  they  believed  defendant,  through  its  servants 
in  charge  of  the  train,  by  negligence  ejected  plaintiff  therefrom  while  the  train 
was  in  motion.  The  court  should  have  instructed  the  jury,  as  requested,  that 
they  must  find  for  the  defendant  if  they  believed  that  the  brakeman  used  no 
more  force  than  was  necessary  to  prevent  the  plaintiff  from  getting  on  the 
train. 

2,  Same — As  there  was  no  evidence  tending  to  show  gross  negligence,  it  was 
•error  to  give  an  instruction  as  to  punitive  damages. 

J.  A.  Mitchell,  H.  W.  Bruce  and  Wm.  Lindsay  for  appellant. 

Goodnight  &  Koark  for  appellee. 

Appeal  from  Simpson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellee,  accompanied  by  eight  or  ten  boys  and  young  men,  he 
lieing  then  about  full  grown,  went  from  Franklin,  Where  they  re- 
sided, to  Woodburn,  a  town  about  eight  miles  distant  on  the  line  of 
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appellant's  road,  where  there  was  a  colt  show  and  picnic;  but,  fail- 
ing to  return  on  the  afternoon  passenger  train,  they  about  nigfhtfall 
walked  towards  Franklin  to  a  water  tank,  one  and  a  half  miles 
from  Woodburn,  in  order  to  ride  upon  a  freight  train,  the  arrival  of 
which  they  awaited  three  hours. 

As  that  train,  after  taking  water,  was  starting  appellee  attempteil 
to  board  a  car  upon  which  was  an  oil  tank,  but  was  prevented  by 
one  of  the  brakemen;  and  either  in  his  effort  to  get  down  or  being 
shoved  by  the  brakernan  he  fell,  a  car  wheel  ran  on  and  partly  tear- 
ing the  flesh  from  one  of  his  heels,  and  otherwise  s^  injured  him 
that  he  was  confined  at  his  home,  unable  to  do  work,  for  several 
months,  besides  suffering  considerable  pain. 

According  to  his  statement,  wliich  was  corroborated  by  two  or 
three  of  his  companions,  he  had  pl«ced  one  foot  upon  the  box  (jf  a 
-car  wheel,  the  other  upon  an  iron  bar  under  the  car,  and  grasped 
with  both  hands  an  iron  rod  or  rail  which  extended  alontrside  of 
the  oil  tank  car,  in  the  effort,  and  was  about  to  spring  upon  the  lop  of 
it  whHu  the  brakeman,  without  speaking  to  him,  loosened  his  grasp 
upon  the  nxl  and  shoved  him  down.  The  brakeman,  however,  tes- 
tifies he  merely  put  his  hands  upon  appellee's  arms  and  forbade  his 
.getting  on  the  car,  when  he  desi'^ted. 

That  the  purpose  of  appellee  and  his  companions  in  going  to  the 
water  tank  was  to  get  a  free  ride  back  to  Franklin,  with  or  without 
permission  of  the  conductor  in  charge  of  the  freight  train,  is  plain. 
JNo  one  of  them  spoke  to  the  conductor  or  was  seen  by  him,  for  he 
was  in  the  caboose  at  the  rear  end  of  the  train,  which  was  composed 
of  twenty-five  or  thirty  cars,  and,  therefore,  two  hundred  or  three  hun- 
•dred  yards  long.  Besides,  though  it  was  stationary  five  or  six  min- 
«les  while  taking  water,  neither  appellee  nor  any  of  his  companions 
attempted  to  get  aboard  the  train  until  it  was  about  to  start,  or  was 
■actually  starting. 

It  is  true  he,  while  admitting  on  cross-examination  that  he  did 
not  have  permission  of  the  conductor  to  ride  on  the  train,  stated  in 
a  general  way  that  he  got  permission  from  the  brakeman;  but  that 
statement  is  utterly  inconsistent  with  his  previous  one  that  nothing 
was  said  by  either  himself  or  the  brakeman  at  the  time  he  w^as 
shoved  or  made  to  get  off  the  box  of  th^  ear  wheel.  Besides,  he 
knew  if  any  other  brakeman  had  given  such  permi>sion  it  was  done 
in  violation  of  the  rules  of  the  company  and  in  disregard  of  the 
authority  of  the  conductor,  who  had  charge  of  the  train,  for  if  he 
and  his  companions  had  intended  to  pay  their  fnre  they  would  have 
gone  to  the  caboose,  where  the  conductor  was  and  whom  they  seemed 
to  carefully  avoid. 

The  evidence  is  satisfactory  to  us  that  when  appellant  attempted 
to  get  upon  the  oil-tank  car  he  was  in  law  and  fact,  as  the  lower 
■court  in  instructions  to  the  jury  correctly  assumed  him  t(»  be,  a  tres- 
passer, and  as  such  he  must  be  treated  by  this  court  in  determining 
the  relative  rights  and  dutif  s  of  the  parties  to  this  litigation. 

The  lower  court,  upon  the  state  of  facts  as  we  have  substantially 
?;tated  them,  instructed  the  jury  to  find  for  phiintilf  in  the  action  if 
they  lielieved  defendant,  through  its  ayents  and  servants  in  charge 
of  and  operating  its  train  of  cars,  by  nejrl licence  threw  or  evicted  the 
plaintiff  therefrom  while  it  was  in  motion,  and  he  was  injured 
thereby,  unless  they  should  further  believe  plaintiff  himself  was 
guilty  of  negliir^nce,  which  contributed  to  the  injury  to  such  an  ex- 
tent as  that  but  for  his  own  negligence  the  injuries  would  not  have 
occurred. 

The  jury  was  further  instructed  that  they  might,  in  addition  to 
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compensatory  damages,  find  punitive  damafres  in  ease  they  believed 
tlie  plaintifT  was  injurt^d  by  i^ross  netcli^^nce  of  defendant,  acting 
through  any  servant  in  charge  of  or  operating  its  train. 

There  is  nothing  in  this  case  tending  to  show  the  brakeman  or 
other  servant  of  appellant  wns  guilty  of^groes  negligence,  and,  con- 
sequently, the  jury  was  not  authorized  nor  ought  to  have  l)een  in- 
structed they  might  find  punitive  damages;  nor  do  we  think  the 
facts  in  thi.s  case  authorized  submission  for  the  consideration  of  the 
jury  of  any  other  question  than  is  contained  in  the  following  instruc- 
tion asked  for  appellant  but  refused:  *'The  court  instructs  the  jury 
that  the  plnintitr,  Bernard,  in  attempting  to  ride  upon  defendant's 
freight  train,  was  a  trespasser,  and  if  the  jury  believe  from  the  evi- 
dence that  at  the  time  the  plaintiflf  was  hurt  the  brakeman  used  do 
more  force  than  was  necessary  to  prevent  the  plaintiff  from  getting 
on  said  train,  then,  and  in  such  event,  the  jury  must  find  for  de- 
fendant." 

It  is  undoubtedly  a  just  and  well-established  rule,  heretofore  rec- 
(»gnized  by  this  court,  ihat,  even  though  a  per^*on  be  a  trespasser 
upon  a  railroad  train,  the  employes  of  the  company  are  not  justified 
in  forcibly  expelling  him  therefrom  while  the  train  is  in  motion^ 
or  in  using  undue  or  brutal  means  for  the  expulsion.  The  reason 
for  that  rule  is  that  the  ordinary  result  of  expelling  a  person  from  a 
train  while  in  motion  is  bodily  injury  to  him,  danger  of  which 
is  very  little  or  very  great,  according  to  the  speed  at  which  it  is  mov- 
ing; but  in  this  case  the  trespasser  had  not  actually  boarded  the 
train,  clandestinely  or  otherwise,  but  whs  simply  Htteiiipting  to  get 
upon  one  of  the  cars.  And  it  is  not  unfair  to  assume  that  if  the 
motion  of  the  train  had  so  recently  begun,  or  was  so  slow  as  that 
appellee  could  safely  climb  upon  it,  which  he  says  he  would  have 
done  if  not  prevented,  the  l>rakeiijan  was  not  guilty  of  any  degree 
of  nejjligence  in  loosening  his  grasp  on  the  iron  rcxl,  whereby  he 
was  compelled  to  desist,  or  even  in  shoving  him  otf  the  hub  of  the 
car  axle,  unless  in  doing  so  he  used  morf*  torce  than  was  nect^^sary* 
or  did  it  in  a  brutal  manner,  for  all  the  witnesses  agree  the  tmin  had 
moved  but  a  short  distance,  and  none  of  them  put  the  rate  of  speed 
at  more  than  four  or  live  miles  an  hour  wh-»n  appellee  ceased  his 
effort  Co  j:et  upon  the  car,  or  was  shoved  oft' the  places  hi»  teet  rested 
upon. 

There  is  enough  evi(len(!e  to  satisfactorily  show  that  immediately 
a-Ter  the  train  bejiun  to  move,  lor  wliich  appellee  was  evidently 
waiting,  iie  commenced  his  ettort  to  get  upon  the  car,  and,  as  U 
would  have  required  a  very  short  time  for  him  to  acc(»mplish  the 
feat,  the  train  was  manifestLv  movinjr  slowly  when  the  brakeman 
interposed;  and,  therefore,  it  would  he  an  abuse  of  the  term  to  say 
he  was  guilty  of  negiijjence  or  any  illegal  act  in  using  neci*ssary 
force*  to  keep  appellee  oti'  the  train. 

'Far  the  errors  or  the  lower  court  in  giving  the  instructions  men- 
tinned  and  rel using  the  one  asked  by  appellant  the  judgment  is  re- 
versed and  cause  remaixled  for  a  new  trial  and  other  proceedings 
consistent  with  this  opinion. 


fields  bros.  v.  blank,  &c.  6y^ 

Fields  Bros.  v.  Blane,  Ac. 
(Filed  November  20, 18%— Not  to  be  reported.) 

Tobcuseo  warehousemen — Tobacco  warehousemen  having,  in  the  usual  coarse 
of  bQsiness,  receiyed  tobacco  from  one  who  was  not  the  owner,  they  are  not 
liable  to  the  owner  for  its  proceeds  unless  they  were  notified  of  his  claim  be- 
fore the  sale  or  before  they  had  paid  over  or  accounted  for  the  proceeds;  and 
in  this  action  by  the  owner  to  recover  the  proceeds,  tlie  evidence  as  to  the 
notice  to  defendants  of  his  claim  being  conflicting,  the  court  erred  in  taking 
that  question  from  the  jury  by  instructing  them  to  find  for  plaintiff  if  they 
believed  from  the  evidence  that  he  was  the  owner. 

Burnett  &  Dallam  for  appellants. 

James  T.  Webb  and  R.  E.  Johnston  for  appellees. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Landes. 

The  action  was  to  recover  the  proceeds  of  a  quantity  of  tol»acco^ 
which  was  prized  by  appellees,  George  Robbins  and  W.  L.  6tane, 
for  appellee,  W.  E.  Blane,  and  bein^  in  part  the  contents  of  three 
hogsheads,  which  were  shipped  to  the  appellants,  tobacco  warehouse- 
men, by  Robbins  and  Blane.  in  their  name,  and  sold  by  the  appel- 
lants lor  account  of  Bobbins  and  Blane. 

It  was  allegei  in  the  pptition  that  said  Robbin^^  and  Blane  and 
the  appellants  converted  the  entire  proceeds  of  the  tobacco,  amount- 
ing to  $1.'J0.88,  to  their  own  use,  and  that  they  had  **failed  and  re- 
fused to  pay  sjud  money  to  plaintiff,  or  any  part  of  same,  although 
often  requested  to  do  so." 

Issue  was  joined,  and  under  the  peremptory  instructions  of  the 
court  the  jury  returned  a  verdict  for  Robbins  and  Blane,  and  the  pe- 
tition was  dismissed  as  to  them.  The  case  was  submitted  to  the  jury, 
however,  on  the  issup  made  by  the  appellants,  on  the  evidence  and 
the  instructions  of  the  court  as  to  the  law,  and  the  jury  returned  a 
verdict  for  the  appellee,  W.  E.  Blani\  ayrainst  them  for  the  amount 
claimetl  in  the  petition,  upon  which  judijment  was  rendered,  and 
this  appeal  is  pro-secuted  from  that  judirment,  motion  for  a  new  trial 
haviokT  been  made  by  af)pellants  and  overruled. 

It  appears  from  the  evidence  that  the  appellants  had  advanced  a 
larjje  amount  of  nioney  to  Robbins  and  Blane,  who  were  en«^;i<^r»d  In 
the  purchase  and  hand !in<if  of  tobacco,  to  enable  them  to  l)uy  to- 
bacco, all  of  which  they  ayfreed  to  ship  to  the  appellants  to  "be  in- 
spected and  sold  at  their  warehouse  in  Paducah,  who  were  to  mike 
their  usual  charges  for  the  sU)riniJ:  and  scMling  the  tob  icco,  and  to 
credit  the  proceeds  of  the  sale  to  the  account  of  R  )bbim  and  Blane. 
Under  this  arrangement  Robbins  and  Blane  shipped  to  the  appel- 
lants about  130  hog^sheads  ot  tobacco,  the  tobacco  in  controversy,  which 
was  prized  by  them  under  contract  with  appellee,  W.  E.  Blane,  be- 
injtf  in  three  of  these  hogsheads,  and  being  part  of  the  tobacco  that  was 
sold  by  the  appellants  for  the  account  of  R  >bbins  and  Blane.  The 
proceeds  of  these  shipments  having  been  credited  by  the  appellant>i 
to  Robbins  and  Blane,  it  was  found  attheclos^of  the  tr  iasacU«Mi 
that  the  latter  owed  the  appellants  a  balance  of  about  $2,80'J  on  ac- 
count of  money  advanced  under  the  arrangement  between  them. 
Meantime, Robbins  and  Blane,  being  insolvent,  made  an  assignment 
for  the  benetit  of  their  creditors,  and  the  amount  of  the  balance  ow- 
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ing  by  them  to  the  appellants  was  transferred  to  R')bbins  by  the  ap- 
pellants for  50  cents  on  the  dollar. 

The  appellants  denied  in  their  pleading^s  the  oharsfe  that  they  had 
any  notice  that  the  tobacco  in  controversy  was  owned  or  claimed  by 
the  plaintiff,  W.  E.  Blane,  and  the  testimony  on  thdt  issue  was  a)n- 
fiictin^. 

The  appellants  complain,  ftrsl,  that  the  court  erred  in  overrulinj? 
their  demurrer  to  the  petition,  and  claim  that  the  petition  was  in- 
sufficient. 

Although  the  petition  might  have  been  more  definite  in  some  es- 
sential particulars,  yet  it  is  sufficiently  definite  and  plain  to  a  com- 
mon intent  to  make  known  to  the  defendants,  not  only  the  amount 
claimed  by  plaintitf,  but  also  the  grounds  upon  which  it  wassoui^ht 
to  make  them  both  liable  to  him.  The  demurrer  was,  therefore, 
properly  overruled. 

Furtlier  complaint  is  made  that  the  court  erred  in  the  instructions 
given  to  the  jury  at  the  instance  of  plaintiff.  The  instruction  com- 
plained of  is  in  the  following  language:  **The  court  instructs  the 
jury  that  if  they  believe  by  a  preponderance  of  the  evidence  that 
the  plaintiff,  W.  E.  Blane,  was  the  owner  of  the  tobacco  sued  for  or 
any  part  of  it,  they  must  find  for  the  plaintiff  the  reasonable  cash 
value  of  the  tobacco  owned  by  him,  not  exceeding  the  value  alleged 
in  the  petition,  $49.27  for  the  lugs,  or  $81.11  for  the  leaf,  or  $130.38 
for  all.'' 

It  is  the  opinion  of  the  court  that  the  court  below  erred  in  giving 
this  instruction.  It  may  be  true  that  the  tobacco  in  controversy  did  be- 
long to  the  plaintiff,  and  that  his  ownership  of  it  was  sufficiently  es- 
tablished by  the  evidencre,  and  yet  upon  the  issues  made  that  the 
-appellants  were  not  liable  to  him  for  the  proceeds  of  it.  Being 
warehousemen,  and  having  come  into  the  possession  of  the  tobacco 
"lawfully  and  in  the  natural  course  of  business,  they  were  not  liable 
•for  the  proceeds  of  it  unless  they  were  notified  before  the  sale,  or  be- 
fore they  had  paid  over,  or  had  accounted  for  the  proceeds  if  they 
were  paid  over,  or  accounted  for  by  them,  to  Robbins  and  Blane, 
that  the  plaintiff  wan  the  owner,  or  that  he  claimed  to  be  the  owner 
-of  the  tobacco  or  Its  proceeds.  (Abernathv  &  Long  v.  Wheeler, 
Mills  &  Co.,  92  Ky.,  320.) 

The  question  of  fact  in  issue  as  to  whether  the  appellants  had  paid 
•over  the  proceeds  of  the  tobacco  to  R  tbbins  and  Blane,  their  princi- 
pals, or  accounted  for  the  procv^eds  on  a  settlement  with  them,  and 
that  before  that  was  done  they  had  actual  notice  of  the  plaintiff 's 
flalm  to  the  tobacco  or  its  prot*eeds,  was  in  effect  taken  by  the  court 
from  the  jury  in  the  instruction  complained  of.  The  instruction  was, 
in  effect,  a  peremptory  instruction  to  find  for  the  plaintiff  against  the 
-appellants. 

The  evidence  on  that  question  of  fact  being  in  conflict,  the  ap- 
pellants were  entitled  to  have  it  pasj^ed  on  by  the  jury,  and  the 
instruction  complained  of  was  erroneous  and  prejudicial  to  the  sub- 
stantial rights  of  the  appellants  on  its  merits.  It  is  not  necessary  to 
refer  to  any  other  alleged  errors.  The  principles  of  law  applicable 
to  such  cases  are  well  settled,  and  were  fully  stated  in  the  case  refer- 
red, to. 

For  the  error  mentioned  the  judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  grant  the  appellants  a  new  trial,  and 
for  further  proceedings  consistent  with  this  opinion. 


BALIOWE,    &C.    V.     HILLMAN.    &C.  6TJ- 

Ballowk,  <&(;.  V.  HiLiiMAX,  <Scr. 
(Fifed  November  21.  1896— Not  to  be  reported.) 

/.  Riyht  of  plaintiff  to  intr<Hivce  testimony  after  motion  for  peremptor}/  in- 
struction — There  can  be  no  reversal  in  this  case  because  of  the  action  of  the 
court  in  permittinj<  the  i)laintiff  to  introduce  additional  testimony  after  a 
motion  had  been  made  by  defendant  for  a  peremptory  instruction,  the  trial 
court  having  a  reasonable  discretion  as  to  that  matter,  and  there  being  no 
abuse  of  discretion  in  this  case. 

'J.  Validity  of  land  patent-  A  patent  for  7o,()0()  acres  of  land,  giving  the  en- 
tire boundary  and  then  excluding  "all  those  surveys  of  land  to  which  there  is 
now  a  lawful  title,"  without  designating  the  boundaries  excluded,  is  not  void 
for  uncertainty,  but  passes  the  title  to  all  the  vacant  and  unappropriated  land 
within  the  boundary  called  for  by  the  patent. 

.?.  Same  The  fact  that  a  patent  embraces  10,0(K)*  acres  of  land,  although 
calling  for  only  8,0(X)  acres,  does  not  affect  its  validity. 

W.  G.  Bullitt  for  appellants. 

Fenton  Sims  and  R.  A.  Burnett  for  appellees. 

Appeal  from  Trigg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

It  in  substantially  allejred  in  the  petition  th»t  the  piaintifTs  below, 
appellees  here,  were  the  owners  of  and  entitled  to  the  posseRsion  of 
2<K)  acres  of  land  in  Trigg  county  and  that  appellants  were  in  the 
unlawful  and  wTongful  possession  of  the  same,  and  had  been  and 
were  damaging  the  same,  and  appellees  sought  to  enjoin  the  appel- 
lants from  further  damaging  the  land,  as  well  as  to  recover  judg- 
ment for  possession  of  the  land  and  damages  for  the  trespass,  etc. 

A  demurrer  of  the  appellants  to  the  petition  having  been  properly 
overruled,  they  answered.  The  substance  of  the  answer  is  that 
appellant  Ballowe  is  the  real  party  in  interest;  that  Stafford  was 
merely  his  agent,  and  that  the  land  was  vacant  land,  and  that  the 
county  of  Trigg  had  a  right  to  sell  the  same,  and  that  said  appellant 
bought  the  same  and  took  out  a  county  warrant  therefor,  but  the 
county  surveyor,  who  was  an  agent  for  appellees,  refused  to  survey 
the  land  for  appellant,  therefore  appellant  took  actual  possession  of 
said  land  with  intent  to  improve  it  for  himself;  also  denied  that 
plaintitfs  had  any  right  or  title  to  the  said  2(K)  acres;  denied  that  it 
was  inside  of  any  legal  patent  or  deed  to  plaintiffs. 

The  reply  of  plaintiffs  tiaversed  all  averments  adverse  to  appel- 
lees' title. 

A  trial  resulted  in  a  verdict  and  judgment  in  favor  of  appellees, 
plaintiffs  below. 

The  appellants  moved  for  a  new  trial  and  assigned  nine  different 
reasons  or  grounds  therefor.  The  third  ground  complains  of  the 
failure  of  the  court  to  give  a  peremptory  instruction  to  find  for  the 
defendants,  but,  on  the  contrary,  suggested  to  plaintiffs  what  addi- 
tional testimony  was  necessary  to  their  case,  and  in  openiner  up  the 
case  for  plaintiffs  to  introduce  such  testimony.  The  bill  of  excep- 
tions does  not  show  that  the  court  made  such  suggestion;  but  does 
show  th«t  plaintiffs  were  allowed  to  introduce  additional  evidence. 

The  trial  court  should  be  allowed  a  reasonable  discretion  in  such 
cases,  and  it  does  not  appear  that  there  was  any  abuse  of  discretion 
in  this  case,  hence  we  conclude  that  the  court  below  did  not  err  in. 
refusing  the  peremptory  instruction. 


678  KALER,    &C.    V.    GKADY. 

It  is  also  claimed  that  the  court  erred  in  allowing  the  patent  from 
the  Commonwealth  of  Kentucky  to  Edwin  A.  M(K]Jaughan,  of  date 
18th  April,  1853,  for  8,000  acres  of  land  to  be  read  to  the  jury;  also 
erred  in  allowing  to  bf»  read  the  deed  from  McCaughan  to  Hillman, 
of  date  28th  January,  1853,  for  3,758  acres.  Other  grounds  are  relied 
on,  to  the  effect  that  the  court  erred  in  ffivin^j  and  refusing  instruc- 
tions, which  need  not  be  noticed  at  length. 

ThtM»hief  c|uestion  presented  for  decision  is  as  to  the  validity  of 
the  said  8,00Oa(Te  patent.  Appellants  contend  that  the  patent  is 
void  because  it  includes  land  theretofore  patented,  and  also  void  for 
uncertainty  and  l)ecause  it  includes  10,001)  acres  when  only  8,000  were 
patented  or  named. 

If  the  patent  passed  the  title  to  the  patentee  to  all  the  land  included 
in  the  boundary  except  the  parcels  excluded,  then  it  is  pretty  clear 
that  appellees  were  entitled  to  recover,  for  they  are  certainly  the 
remote  vendees  of  the  patentee. 

It  appears  that  the  entire  boundary  given  in  the  patent  includes 
or  embraces  about  75,000  acres;  l>nt  the  patent  "excluded  all  those 
surveys  of  land  to  which  there  is  now  a  lawful  title." 

Such  patents  have  been  fieretofore  held  t)y  this  court  to  be  valid 
and  to  pa>s  the  title  to  all  the  vacant  and  unappropriated  land 
within  the  boundary  called  for  l)y  the  patent.  (Hall  v.  Martin,  89 
Ky.,  9.) 

It  is  clearly  proven  that  the  patent  en)braces  and  includes  the 
land  in  contest,  and  the  same  is  true  of  the  subsequent  deeds  on 
down  to  the  appellees;  and  these  facts  being  established,  appellees 
were  entitled  to  recover.  Hence  it  is  not  necessary  to  determine 
whether  or  not  the  court  erred  in  giving  or  refusing  other  instruc- 
tions, for  the  reason  that  such  errors,  if  any,  did  not  prejudice  the 
substantial  rights  of  the  appellants.  The  fact  that  the  patent  em- 
braces 10,000  acres  of  land,  although  calling  for  only  8,000,  can  not 
affect  appellees'  right  to  recover. 

The  proof  conduces  to  show  that  appellants  had  actual  notice  of 
appellees'  title  before  taking  possession  of  the  land  in  contest. 

Judgment  affirmed. 


Kalek,  &v,  v.  Gradv. 

(Filed  November  24,  18%— Not  to  be  reported.) 

statute  of  frauds — VVhere  the  laud  of  a  decedent,  sold  under  decree  of  court 
to  satisfy  a  lien  upon  it,  brought  less  than  two-thirds  of  its  appraised  value, 
any  one  of  the  heirs  had  the  right  to  redeem,  and  certain  of  the  heira  having 
refrained  from  redeeming  upon  the  faith  of  the  purchaser's  promise  that  if 
they  would  not  redeem  he  would  pay  to  one  of  them  the  value  of  her  interest 
in  the  land  or  convey  to  her  a  part  of  the  land,  that  agreement,  in  so  far  as  it 
related  to  the  promise  to  pay  the  value  of  the  particular  interest  in  the  land, 
was  not  within  the  statute  of  frauds,  and  is  therefore  enforcible,  although  not 
in  writing.  It  is  not  necessary  to  determine  whether  the  promise  to  convey  a 
part  of  the  land  was  within  the  statute  of  frauds,  as  that  part  of  the  agree- 
ment is  not  sought  to  be  enforced.  ^ 

E.  F.  Bullock  and  Thomas  O.  Poore  for  appellants. 
J.  M.  Brummel  &  Son  for  appellee. 
Appeal  from  Hickman  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Landes. 
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A  tract  of  about  50  acres  of  land,  which  was  owned  by  W.  B. 
Orady  in  his  lifetime,  was  sold  by  a  commissioner  und«>r  a  judgment 
rendered  in  the  Hickman  Circuit  (>ourt  in  an  action  commenced 
after  his  death  by  Dr.  George  Beeler,  on  a  debt  owintr  hy  him  and 
secured  by  a  lien  on  the  land,  apiinst  his  administrator  and  his  four 
children,  who  were  his  only  lieirs  at  law,  the  appellant,  Mrs.  Kaler, 
and  the  appellee  being  two  of  them.  Previous  to  the  sale  the  com- 
missioner (!ause<l  the  land  to  be  appraised  as  required  by  the  statute, 
and  the  appraisers  fixed  the  value  of  it  at  $1,(100.  The  appellee  was 
the  purchaser  of  the  h\\u\  at  a  price  less  than  two-thir'is  of  its  value 
so  fixed,  and  it  was  therefore  subject  to  redemption  by  any  of  the 
heirs  of  W.  B.  Gmdy,  deceased. 

It  was  alk»ged  in  the  petition,  in  substance,  that  the  plaintiffs, 
appellants  here,  haJ  made  arraniiertients  to  redeem  the  land,  and 
that  they  were  ahle  and  would  have  redeetned  it  within  the  period 
allowed'by  the  statute  for  reriemption,  but  that  they  were  induced 
to  and  did  relinijuish  their  purpose  to  redeem  it  by  thepromise  and 
undertakintr  of  the  a})pellee  (not  allci^ed  to  he  in  writing),  that  if 
they  would  not  do-so,  but  would  allow  him  to  pay  the  Beeler  deht 
and  take  a  conveyance  of  the  land  to  himself  from  the  commis- 
sioner, by  virtue  of.  his  said  purchase,  he  would  pay  plaintitts  the 
value  of  the  interest  of  Mrs.  Ivaler  as  one  of  the  heirs  of  W.  B. 
Grady,  deceased,  in  the  land,  alter  paying  the  Beeler  debt,  or  that 
he  would  convey  to  Mrs.  Kaler  a  quantity  of  the  land  sufficient  to 
pay  her  lor  her  said  interest  or  portion,  *'and  if  they  could  ncjt  ajjree 
upon  the  price  of  the  land,  then  he  would   pay  her  the  money." 

The  meaning  of  the  last  sentence,  which  is  accur;it(?ly  quoted  frnm 
the  petition  as  it  is  copied  in  tlie  record,  is  somewhat  ol)scure.  But 
the  object  and  prayer  of  the  petition,  as  it  relates  to  the  alleged 
promise  of  the  appellee,  was  to  recover  of  him  the  value  of  the  one- 
fourth  interest  of  Mrs.  Kaler  in  the  land,  after  deducting  one-fourth 
of  the  sum  that  was  paid  by  the  appellee  in  satisfaction  of  the  Beeler 
debt  and  costs,  it  heiinr  alleged  thnt  the  land  was  conveyed  to  the 
appellee  by  the  commissioner,  and  a  copy  (;f  the  deed  tiled  as  an 
exhiint  vviih  the  petition,  and  that  the  appellee  had  refused  either 
to  pay  the  appellants  for  Mrs.  Kaler^s  part  of  the  land  or  to  convey 
to  them  any  part  of  the  land. 

The  court  below  sustained  a  demurrer  to  the  petition  and  also  to 
two  successive  amendments  thereto,  which  were  offered  by  the 
appellants,  and,  the  petition  having  been  thus  disposed  of  by  the 
jud^rment  of  the  court,  this  appeal  was  prayed  and  prosecuted  from 
that  jud^jment. 

It  is  contended  by  the  learned  counsel  for  the  appellee  that  the 
promise,  undertaking  or  contract  set  up  in  the  petition  is  within  the 
statute  of  frauds,  and  that  this  action  on  it  could  not  be  maintained 
because  it  was  not  alleged  to  have  been  made  in  writing. 

It  is  not  necessary  for  us  now  to  decide  whether  the  promise  alleged 
to  have  been  made  by  the  appellee  to  convey  a  part  of  the  land  to 
Mrs.  Kaler  is  within  the  statute  of  frauds  or  not.  But  the  promise 
to  pay  Mrs.  Kaler  the  value  of  her  interest  in  the  land,  as  one  of  the 
heirs  of  W.  R.  Grady,  deceased,  upon  the  conditions  alleged  in  the 
petition  and  performed  by  the  appellants,  if  true,  as  admitted  by 
the  demurrer,  is  not  within  the  statute,  and  an  action  maybe  main- 
tained on  it,  even  though  it  does  not  appear  to  have  been  in  writing. 
Such  a  promise  or  contract  is  not  *'for  the  sale  of  real  estate,"  and 
therefore  need  not  be  in  writing  in  order  to  be  actionable.    (Ky. 
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kStat.,  SK*.  470,  clause  6.)  And  upon  that  promise  or  contract  thi» 
action  was  conimencc^d  and  recovery  was  .souijht.  The  annount  of 
appellee\«  Hlleo:(»d  bid  Jur  the  land  at  the  sale  of  it  by  the  coniuiis- 
aidner  was  very  littte  more  than  one-third  of  its  value  as  fixed  by 
the  appraisers,  and  it  was  manifestly  very  much  to  his  advantage  to- 
prevent  the  appellants  from  redeemins:  it.  The  only  interest  that 
appellants  had  in  redeeming  it  was  to  secure  Mrs.  Kaler*s  part  of 
it,  since,  if  it  had  been  redeemed  by  them-,  it  would  have  resulted  in 
equal  benefit  to  the  other  heirs  of  W.  B.  Orady,  deceased. 

The  appellee,  havinj?  secured  to  himself  what  he  soufrht  by  the- 
promise  and  undertaking  alleged  in  the  petition,  must  he  held  to 
performance  on  his  part.    (Green  v.  Ball,  4  Bush,  58B.) 

The  petition  contained  a  cause  of  action,  and  the  court  below  erred 
in  sustaining  the  demurrer  to  it.  In  our  view  the  amendments 
offered  were  not  necessary. 

The  judgment  is,  therefore,  reversed  and  the  cause  remanded^ 
with  directions  to  overrule  the  demurrer  to  the  petition,  and  for 
further  proceedings  consistent  with  this  opinion. 


E.  H.  Taylor,  Jr.  &  Sons  v^  George  T.  Stagcj  Co. 
(Filed  November  24,  1896— Not  to  be  reportetl.) 

Tr(ule-mark — Right  to  account  of  j)rofits — Although  this  court  held  upon  a 
former  appeal  in  this  case  that  defendant  should  be  enjoined  from  using  the 
autograph  signature  of  one  of  the  plaintiffs  as  a  trade-mark,  yet  as  the  court 
also  said  that  upon  the  record  as  made  out  no  account  of  profits  should  be 
taken,  the  chancellor  properly  refused  upon  the  return  of  the  case  to  entertain 
a  motion  by  plaintiffs  to  have  an  account  of  profits,  and  also  a  motion  to  sub- 
mit the  question  of  damages  to  a  jury. 

Win.  Lindsay  and  George  C.  Drane  for  appellants. 

Humphrey  &  Davie,  1).  W.  Lindsey  and  John  W.  Rodman  for 
appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

When  this  case  was  heretofore  in  this  court  it  was  with  some  re- 
luctance the  court  held  that  the  right  to  use  the  autoeraph  signature 
of  K.  H.  Taylor  did  not  pass  under  the  contract  between  E.  H.Tay- 
lor, Jr.  &  Sons  and  George  T.  Stagg  Co.,  and,  in  holding  that  the  right 
to  use  the  name  in  the  manner  alleged  was  not  within  the  terms  of 
the  sale,  it  was  said  that  upon  the  record  as  made  out  **wo  account  of 
profitH  should  be  taken^'*^  and  farther  snid:  **The  proof  does  not 
show  any  fraudulent  intent  on  the  part  of  the  appellants  or  those 
under  whom  they  claim.  The  use  of  the  name  E.  H.  Taylor,  Jr.^ 
and  his  autograph  by  appellant,  was  in  the  nature  of  a  license  or 
permit,  and  we  do  not  see  that  this  has  been  abased  or  extended 
unreasonably.  Relief,  by  way  of  damages,  is  frequently  refused, 
when  the  right  to  the  injunction  is  conceded.'^ 

There  was  a  petition  lor  rehearing  filed  by  the  appellees  (now  ap- 
pellants) in  which  the  court's  attention  was  again  called  to  the  ques- 
tions q\ profits  and  damages,  and  that  petition  was  overruled. 

When  the  case  went  back  with  the  same  record  the  appellees  (now 
appellants)  made  a  motion  to  have  an  account  of  profits,  and  also  a 
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motion  to  submit  the  question  of  damages  to  the  jury,  and  the  court 
refused  to  entertain  either  motion.  This,  we  think,  was  proper,  as 
this  court  in  its  opinion  had  said  in  effect  to  the  court  below  that,  as 
the  record  stood,  no  profits  or  dama)2:es  were  recoverable. 

The  order  of  reference  made  in  the  case  heard  on  the  first  appeal 
was,  it  is  true,  merely  Interlocutory,  still,  to  avoid  further  litigation 
on  the  facts  presented,  this  court  plainly  intimated,  and  in  fact  said> 
that  all  the  relief  the  appellee  was  entitled  to  was  the  injunction 
to  prevent  the  further  use  ot  the  autotrraph  signature  of  E.  IT.  Tay^ 
lor.  Jr. 

Judgment  affirmed. 


Moore  v.  Thompson,  Ac. 
(Filed  December  4,  1896.) 

Renewal  of  negotiable  note — Effect  on  mortgage  lien — Where  the  principal  in 
R  negotiable  note  executed  a  mortgage  to  indemnify  his  sureties,  and  the  note 
was  renewed  and  the  renewals  discounted  from  time  to  time,  the  mortgage 
continued  in  force  to  secure  the  last  renewal,  although  the  name  of  the  princi- 
pal was  omitted  from  the  renewals  and  there  was  a  change  as  to  one  of  the 
sureties,  and,  therefore,  the  mortgage  lien  is  superior  to  the  lien  of  an  attach- 
ing creditor  of  the  principal. 

^     Bell  <&  Bell  and  C.  A.  Hardin  for  appellant. 
John  B.  Thompson  for  appellees. 
Appeal  from  Mercer  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  facts  of  the  record  show  that  on  the  4th  day  of  April,  1888, 
John  Charles  Thompson,  then  living  in  Wyoming,  executed  to 
Forsythe,  Magoffin  and  Simrall  a  mortgage  to  indeumify  them  as 
his  sureties  on  three  several  notes,  for  $2,300  each,  executed  on  the 
4th  of  April  of  the  same  year. 

The  negotiation  for  raising  the  money  was  made  through  the  ap- 
pellee, John  B.  Thompson,  to  whom  the  notes  were  made  payable 
«nd  by  him  endorsed  and  the  notes  discounted  by  the  Fayette  Na- 
tional Bank,  and  the  proci-eds  forwarded  to  John  C.  Thompson 
at  his  home  in  Wyoming.  The  notes  were  not  paid  at  maturity,  and 
when  due  were  renewed  from  time  to  time,  with  the  name  of  the 
principal^  John  C.  Thompson,  left  off. 

John  B.  Thompson,  the  endorser,  was,  as  the  proof  shows,  a  mere 
endorser  for  the  obligor,  and  as  t^)  him  was  a  surety,  but  as  to  those 
who  had  signed  the  notes  as  sureties  he  agreed  with  them  to  stand 
as  principal;  so  in  fact  all  the  parties  to  the  notes  were  the  sureties 
of  John  C.  Thompson. 

It  is  insisted  that  John  B.  Thompson  was  a  joint  obligor,  or  that 
the  money  on  the  notes  was  obtained  for  the  use  of  both  John  and 
Charles  Thompson  in  some  joint  or  partnership  enterprise,  but  the 
testimony  is  otherwise;  but  if,  as  insisted  by  appellant,  a  joint  lia- 
bility between  the  Tliompsons,  it  does  not  affect  the  question  in- 
volved here. 

After  the  renewal  of  the  notes  for  nearly  two  years  in  the  Fayette 
National  Bank  the  notes  were  again  renewed,  but  discounted  with  the 
Boyle  National  Bank  at  Danville.  On  these  notes  John  B.  Thomp- 
vol.  1 8 — 44 
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son  WHS  principal  and  the  others  as  sureties,  with  perhaps  a  change 
as  to  one  of  the  sureties,  and  these  notes  are  still  unpaid* 

In  January,  1891,  D.  L.  Moor6,  liaving  a  debt  against  John  C. 
Thompson,  sued  outian  attncliment  and  had  it  levied  on  the  mort- 
gaged land,  and  by  amended  pieadinsj  the  beneficiaries  of  the  mort- 
gage, the  sureties  in  the  origitial  transaction,  were  made  defendants. 
They  answered,  setting  up  their  mortgage  lien,  and  claiming  prior- 
ity over  the  attaching  creditor,  while  the  latter  claimed  that  the 
debt  had  been  paid,  or  such  novation  as  operated  to  release  the  lien. 
The  mortsraffe  is  exw'uted  to  Forsythe,  Sim  rail  and  Magoffin,  with 
the  condition  that  '*when  the  notes  are  paid  and  all  the  parties  as 
sureties  and  endorsers  saved  harmless,  and  all  renewals  thereof,"  the 
morttjage  to  be  void. 

It  is  conceded  that  this  liability  of  thesureties,  who  were  adjudged 
priority  in  the  court  below,  original€»d  from  the  execution  of  the 
three  notes  to  the  Fayette  National  Bunk  in  the  year  JH88,  and  each 
renewal  shows  the  same  liability,  less  the  discount,  continuingdown 
to  the  last  renewal  in  the  Danville  bank.  In  other  words,  the  sure- 
ties renewed  this  paper  from  time  to  time,  making  it  payable  to  the 
original  endorser,  and  their  liability  for  the  same  debt  has  never 
ceased  to  exist,  and  why  their  e(iuity  is  not  superior  to  that  of  an 
attachin$f  creditor  we  can  not  well  see.  If  they  had  paid  the  origi- 
nal liability  at  maturity  the  lien  could  have  been  enforced,  and  the 
evidence  of  the  fitct  that  these  renewal  notes  were  for  the  same  debt 
and  identified  in  such  a  way  as  to  remove  all  doubt  on  that  subject, 
the  mere  fact  that  the  name  of  the  original  obligor  was  left  off,  or 
that  of  another  surety  added,  did  not  have  the  effect  of  depriving 
the  appellees  of  their  lien  secured  by  the  mortgage.  That  instru- 
ment was  [)roperly  authenticated  and  rt^corded;  was  notice  to  cred- 
itors and  purchasers  of  the  existence  of  the  lien. 

It  was  held  l)y  this  court  in  Burdett  v.  Clay,  8  B.  M.,  295,  where  a 
note  had  been  assigned,  a  new  note  taketi  by  the  assignee,  payable 
to  himself,  was  no  release  of  his  lien  by  mortgage.  As  in  this  case 
it  is  the  same  debt,  and  the  lien  has  not  been  surrendered  or  dis- 
charged. 

In  the  case  cited  the  original  debt  secured  by  mortgage  to  Hyatt 
was  renewed  and  made  payable  to  Hyatt's  son-in-law,  and  Burdett 
became  bound  as  surety  in  the  place  of  Letcher,  with  J.  M.  Myers, 
one  of  the  original  sureties,  who  had  been  secured  by  the  mortgage 
in  his  liability,  the  mortijage  also  having  been  given  to  secure  the 
debt.  In  that  case,  as  in  this,  there  was  no  intention  or  purpose  to 
destroy  or  waive  tlie  mortgage  lien,  and  the  sureties  were  properly 
given  priority  in  the  proceeds  of  sale. 

Judgment  affirmed. 


AsuEB  Lumber  Co.  v.  French. 
(Filed  October  3,  18%— Not  to  be  reported.) 

1,  Breach  of  contract  for  purchase  of  tree^ — Under  a  contract  between  appel- 
lant and  appellee,  by  which  appellant  agreed  to  pay  appellee  certain  prices 
for  timber,  to  be  paid  "when  titles  are  examined  and  foand  good  and  the 
timber  branded,"  if  appellee  tendered  to  appellant  trees  of  the  kind  mentioned 
in  the  contract  within  a  reasonable  time  after  its  execution,  and  if  he  had  good 
title  to  the  same,  it  was  appellant's  duty  to  receive  and  pay  for  them,  and,  if 
appellant  refused  to  comply  with  the  contract,  appellee  was  not  required  after 
that  time  to  make  an  actual  tender  of  timber,  but  he  might  cease  to  buj  or 
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procure  any  more  under  the  contract,  and  sue  and  recover  damages  on  account 
of  appellant*s  failure  to  comply  with  the  contract. 

2,  An  oral  contract  for  the  purchase  of  s  funding  trees  to  be  speedily  removed 
from  the  land  is  valid,  provided  the  trees  are  so  marked  or  described  as  to  be 
easily  identified. 

.?.  It  was  error  to  admit  testimony  as  to  the  statement  of  persons  that  aji- 
pellee  had  bought  trees  from  them.  Nor  was  it  proper  to  admit  proof  of 
statements  made  by  witnesses  who  had  testified  unless  proper  grounds  had 
been  laid  therefor. 

4.  Title  to  real  estate  by  adverse  holding  may  be  proved  by  i)arol,  but  paper 
title,  if  denied,  must  be  proved  by  the  paper  itself. 

Beekner  &  Jouett  for  appellant. 

J.  M.  Benton,  L.  U.  Bush  and  E.  W.  Mines  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

This  action  was  instituted  in  the  Clark  Circuit  Court  liy  the  appel- 
lee, B.  F.  French,  against  the  appellant  to  recover  damages  for  an 
alleged  lireach  of  a  contract  of  purchase  of  trees.  The  written  con- 
tract sued  on  reads  as  follows: 

**P'oiii>,  Ky.,  Dec.  4,  1890. 
'*We  will  pay  B.  F.  F'rench  for  poplar,  cucumber  and  ash,  7  feet 
in  circumference  4  feet  from  the  ground,  $l.oO  per  tree.  No  culled 
timber  to  be  taken,  and  for  above  6  feet  in  circumference  $1  per 
tree;  pnid  for  when  titles  are  examined  and  found  good,  and  the 
timber  branded.  *'B.  F.  French, 

The  petition  as  amended  substantially  alleged  that  within  a  rea- 
sonable time  aft^jr  the  execution  of  the  c(»ntract  appellee  ten- 
dered to  appellant  more  than  14,000  trees,  to  which  he  had  good  title, 
and  that  defendant  failed  to  take  ud,  pay  lor  or  brand  same,  thereby 
damaging  him  in  the  sum  of  $5,000. 

The  answer  may  be  treated  as  a  denial  of  all  the  averments  in  the 
petition  except  the  execution  of  the  contract  sued  on.  A  trial  re- 
salted  in  a  verdict  and  judgment  for  plaintiff  for  $5,000.  Defendant's 
motion  for  a  new  trial  was  overruled,  and  it  now  prosecutes  this  ap- 
peal. 

If  appellee  tendered  to  appellant  trees  of  the  kind  mentioned  in 
the  contract  within  a  reasonable  time  after  its  execution,  and  if  he 
had  good  title  to  the  same,  it  was  appellant's  duty  to  have  received 
and  paid  for  the  same;  and  if  appellant  refused  to  comply  with  the 
contract  appellee  need  not  after  that  time  to  have  made  an  actual 
tender  of  timber,  but  he  might  cease  to  buy  or  purchase  any  more 
under  the  contract,  and  sue  and  recover  damages,  if  any  he  had  sus- 
tained on  account  of  appellant's  failure  to  comply  with  the  contract, 
if  it  did  fail. 

Appellant  insists  that  the  court  erred  to  its  prejudice  by  remark- 
ing in  substance,  in  the  hearing  of  the  jury,  that  appellee  could  ac- 
■quire  title  to  the  trees  by  oral  purchase. 

It  is  true  that  an  oral  contract  for  the  purchase  of  standing  trees, 
to  be  speedily  removed  from  the  land,  is  valid,  provided  the  trees 
4ire  so  marked  or  described  as  to  be  easily  identifled,  and  it  may  be 
4:hat  such  was  the  meaning  of  the  judge. 

It  is  also  insisted   by  appellant  that  incompetent  testimony  was 
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adniittpd,  and  that  the  verdict  of  the  jury  is  excessive  and  not  sus- 
tained by  sufficient  evidence. 

Without  Roing  into  details  as  to  the  evidence  roniplainfd  of,  we- 
deem  it  sufficient  to  say  that  the  statements  of  parties  mude,  to  the 
eflect  that  French  had  bought  their  trees,  should  not  have  been  al- 
lowed to  be  proven  in  this  action,  nor  should  any  evidence  have- 
been  allowed  as  to  statements  made  by  witnesses  uho  had  testifled,. 
unless  the  proper  grounds  had  been  laid  to  authorize  the  same. 
Title  to  real  estate  by  adverse  holding  may  be  proven  by  parol,  but 
proper  titlt*^  if  denied,  must  be  proven  by  the  paper  itself. 

It  is  manifest  that  the  verdict  is  not  sustained  by  sufficient  evi- 
dence.   The  other  questions  raided  need  not  be  discussed. 

For  the  reasons  indicated  the  judgment  of  the  court  below  is  re- 
versed and  cause  remanded,  with  directions  to  set  aside  the  verdict 
and  judgment  and  award  appellant  a  new  trial  and  for  proc^eedings- 
consistent  with  this  opinion. 


Board  of  Gounoilmen  City   of  Frankfort,  <&c.  v.   Braw- 

NER,  &c. 
(Filed  November  21,  1896.) 

1.  Power  of  city  council  to  abolish  office — An  ofiSce  not  fixed  by  the  Consti- 
tution, but  eHtablished  by  statute,  may  be  abolished  by  statute  unless  a  con- 
tract right  has  been  secured  by  the  incumbent. 

'J.  Same — A  city  council  that  has,  in  exercise  of  discretion  given  by  the 
General  Assembly,  established  a  city  ofiice  may  at  its  pleasure  abolish  it; 
therefore,  the  common  council  of  a  city  of  the  third  class  having,  in  the  exer- 
cise of  the  discretion  conferred  upon  it  by  section  3426  of  the  Kentucky  Stat- 
utes, established  a  board  of  public  works,  a  subsequent  ordinance  repealing 
the  ordinance  establishing  the  board  had  the  effect  to  at  once  abolish  the  office^ 
although  the  members  of  the  board  had  been  appointed  for  four  years,  the 
term  fixed  by  the  statute,  but  had  served  only  a  few  months  of  that  term.  But 
inasmuch  as  the  members  of  the  board  of  public  works,  and  those  employed  by 
them,  appear  to  have  in  good  faith  performed  the  duties  of  their  respective 
ofiices,  and  judgment  in  their  favor  in  this  action  to  determine  their  title  was 
not  superseded,  they  should  receive  compensation  up  to  time  the  mandate  of 
this  court  is  entered. 

3.  A  contract  beticeim  the  board  of  public  works  and  a  inember  of  the  fire  de- 
partment, who  bound  himself  to  perform  the  duties  of  his  oflice  for  the  stipu- 
lated salary,  w-as  not  binding  upon  either  him  or  the  city  any  longer  than  the 
relation  of  employer  and  employe  existed,  which  either  might  terminate  at 
will. 

W.  H.  Holt  and  W.  H.  Sneed  for  appellants. 

T.  L.  Edelen  and  R.  B.  Franklin  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Section  342G,  Kentucky  Statutes,  is  as  follows:  **The  common 
council  of  the  cities  of  the  third  claSs  mai/^  by  ordinance,  establish 
a  board  of  public  works,  to  consist  of  three  freehold  electors  of  said 
city,  and  who  have  been  bona  fide  residents  of  said  city  so  establish- 
ing said  board  of  public  works  for  two  years  next  before  their  ap- 
pointment. Said  ordinance  shall  require  the  mayor  of  said  city  to 
appoint  vsaid  board  of  public  works  in  one  month  from  the  passage 
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of  the  ordinance  creatin$>:  said  board,  and  no  two  of  said  members 
-of  the  board  of  public  worlds  shall  be  selected  from  th*?  same  ward. 
When  no  board  of  public  works  has  been  established  the  duties 
herein  imposed  shall  be  performed  by  the  common  council  and  such 
other  employes  and  agents  as  said  common  council  may  elect  or  des- 
ignate." 

{Section  3427  provides:  *'The  members  of  said  board  shall  enter 
tipon  the  discharge  of  the  duties  of  their  office  as  soon  as  appointed, 
and  shall  hold  office  four  years  and  until  their  successors  are  ap- 
pointed and  qualified." 

February  1,  1896,  there  was  submitted  to  the  Franklin  Circuit 
Court  a  controversy  between  Robert  B.  Franklin,  D.  C.  Crutch**r  and 
^ohn  W.  Pruett,  claiming  to  be  the  board  of  public  works  of  Frank- 
fort, a  city  of  the  third  class,  and  Georgre  A.  Brawner,  claiming  to 
be  pipeman  of  the  Are  department  of  said  city,  as  plaintiffs  ascainst 
the  common  council  of  the  city  of  Frankfort,  and  James  F.  Smith, 
•claiming  to  be  pipeman  of  the  fire  department,  defendants. 

It  was  aereed  that  October  22,  1895,  an  ordinance  was  passed  by 
the  then  acting  and  qualified  members  of  the  board  of  councilmen 
'^'establishing  a  board  of  public  works  and  defining  the  duties  of  the 
«ame;"  that  November  2,  1895,  the  plaintiffs  were  duly  appointed 
members  of  said  board  of  public  works,  and  they  were  in  due  time 
•qualified  and  entered  upon  the  discharge  of  their  duties;  that  No- 
vember 26,  1895,  various  municipal  officers  were  t>y  said  board  of 
public  works  duly  appointed,  includiiisr  George  A,  Brawner,  ap- 
pointed pipeman  of  the  fire  department,  and  who  took  the  required 
oath  and  entered  into  a  written  contract  binding  himself  to  perform 
the  duties  of  that  office  for  the  stipulated  salary.   It  is  further  agreed 
that  January  10,  1896,  the  council  of  said  city,  composed  of  mem- 
l)ers  thereof,  elected  at  the  preceding  November  elections  as  succes- 
sors of  those  composing  the  board  of  council,  October  22, 1895,  passed 
an  ordinance  repealing  the  one**Hstabli8hing  a  board  of  public  works 
.and  defining  the  duties  of  same.'' 

It  also  appears  that  January  21,  1896,  James  F.  Smith  was,  by  the 
then  existing  board  of  councilmen,  elected  pipeman  for  the  fire  de- 
partment, and  thereafter,  having  taken  the  oath  of  office  and  exe- 
-cuted  the  bond  required,  notified  the  captain  of  the  fire  department 
.-and  said  Brawner  that  he  was  ready  to  discharge  the  duties  of  that 
office  but  was  refused. 

Upon  that  agreed  statement  of  facts  the  lower  court  rendered  judg- 
ment, now  appealed  from,  that  Franklin,  Crutcher  and  Pruett,  not- 
withstanding the  repealing  ordinance  mentioned,  were  still  legal 
members  of  the  board  of  public  works,  empowed  to  exercise  all  func- 
tions and  receive  emoluments  thereof.  It  was  further  adjudged  that 
Brawner  was  entitled  to  discharge  the  duties  and  receive  compensa- 
ti(m  as  pipeman  of  the  fire  department. 

While  powers  and  duties  of  the  board  of  public  works  of  a  city  of 
the  third  class  are  fully  prescribed  by  the  statute,  and  can  not,  while 
it  exists,  be  restricted  or  interfered  with  by  ordinance  whether 
t$uch  board  shall  be  established  at  all  in  a  particular  city  of  that  class 
is  by  plain  language  of  section  8426  made  discretionary  with  the 
common  council  thereof,  it  is  a  well-settled  rule  of  construction,  al- 
ways recognized  by  this  court,  that  an  office  not  fixed  by  the  Consti- 
tution but  established  by  statute  nmy  be  abolished  by  statute,  unless 
«  contract  right  has  been  secured  by  the  incumbent.  (Standiford  v. 
WIngate,  2  Duval  I,  442.) 

And  we  know  no  reason  why  a  raunicifiHl  leerislature,  that  has,  in 
?the  exercise  of  the  discretion  given  by  the  general  assembly,  estab- 
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lished  a  city  office,  may  not  as  well  and  at  its  pleasure  abolish  it.  That 
the  statute  was  intended  to  give  such  discretion  to  the  common  coun- 
cil of  a  city  of  the  third  class  is  made  manifest,  not  only  by  the  lan- 
fruageof  section  3426,  but  by  section  3135,  which,  while  giving:  the  same 
discretion  to  the  general  council  of  a  city  of  the  second  class  to  estab- 
lish a  board  of  public  works,  expressly  provides  such  board,  if  estab- 
lished, shall  not  be  abolished  within  six  years. 

In  our  opinion  the  ordinance  of  January  10,  1896,  was  valid  and 
effectual  to  aholish  the  board  of  public  works,  and  thereafter  the  du- 
ties imposed  upon  it  by  statute  were  to  be  performed  by  the  common 
council  and  such  other  employes  and  agents  as  said  common  coun- 
cil might  elect  or  designate. 

We  further  think  the  contract  between  the  board  of  public  works 
and  Brawner  was  not  binding  and  enforcible  upon  either  him  or  the 
city  of  Frankfort  any  longer  than  the  relation  of  employer  and  em- 
ploye existed,  which  either  might  terminate  at  will.  But  inasmuch 
as  the  members  of  the  board  of  public  works  and  those  employed 
hy  them  appf>ar  to  hnvp  in  erond  f>iith  performed  the  duties  of  thei'' 
/espective^offlces,  and  Judgment|in  their;favor  was  not  superseded, 
it  seems  to'usjthey  should;  receive  compensation  up  to  the  time  the 
mandate  of  this  court  is  returned. 

Judgment  of  lower  court  is  reversed  and  case  remanded  for  pro- 
ceedings consistent  with  this  opinion. 

The  court  delivered  the  following  response  to  petition  for  rehear- 
ing January  15,  1897  : 

The  petition  for  rehearing  in  this  case  is  based  upon  the  theory 
that  there  is  vsomething  analogous  to  contract  right  in  the  tenure  by 
which  the  members  of  the  board  of  public  works  of  Frankfort  hold 
their  offices.  There  is  no  such  analogy.  They  hold,  as  do  persons 
holding  offices  created  by  the  legislature,  subjf^ct  to  the  power  of  the 
body  which  created  the  office  to  abolish  it.  In  each  case  the  power 
is  a  delegated  power.  The  municipal  legislature  derives  its  power 
from  the  legislature  of  the  State,  and  the  general  assembly  derives- 
its  power  trom  the  Constitution.  In  each  case  the  power  to  create 
implies  and  carries  with  it  the  power  to  abolish.  The  general  as- 
sembly is  empowered  by  section|  107  of  the  Constitution  to  create 
county  and  district  offices  for  a  term  not  exceeding  lour  years.  But  it 
will  hardly  he  contended  that  having  created  an  office  with  a  term 
of  four  years  the  general  assembly  may  not  abolish  it  in  two.  Nor 
is  there  any  analogy  between  the  case'at  bar  and  the  illusti-ation  of 
counsel  of  an  agancy  to  make  a  lease  for  a  specified  term.  The  prin- 
cipal through  nis  agent  binda  himaeff  by  a  contract.  There  is  no 
contract  right  to  a  statutory  office. 

We  can  not  agree  to  the  contention  of  counsel  that  we  can  consider- 
the  alleged  fact  that  the  charters  of  cities  of  the  various  classes  were 
drawn  and  adopted  without  any  reference  to  each  other.  On  the 
contrary,  by  a  cardinal  rule  of  construction,  we  are  required  to  pre- 
sume that  when  adopted  by  the  general  assembly  they  were  in- 
tended to  be  parts  of  a  harmonious  body  of  law%  and  therefore  the 
difference  in  tlie  language  used  in  the  charters  of  the  cities  of  the 
second  and  third  classes  must  be  given  proper  significance. 

The  case  of  Todd  v.  Dunlap,  18  Ky.  Law  Rkp.,  329,  has  no  appli- 
cation to  this  case.  In  that  case  the  sole  question  was  the  power  of 
the  mayor  to  remove  from  office  officers  who  had  been  appointed 
for  a  statutory  term. 

Petition  for  rehearing  overruled. 
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Louisville  &  Nashville  R,  R.  Co.  v.  Ricketts. 
(Filed  November  21,  1896— Not  to  be  reported.) 

I.  Railroads — Injury  to  passenger  from  alightiny  on  wrong  side  of  train — 
Defectively  lighted  platform — Where  a  passenger  in  leaving  a  train  at  a  rail- 
road station  left  it  on  that  side  on  which  there  was  no  platform,  and  which  was 
not  intended  for  the  use  of  passengers,  the  railroad  company  is  responsible  for 
the  injuries  resulting  from  defective  or  dangerous  arrangement  of  the  prem- 
ises upon  the  side  on  which  he  alighted  if  it  was  so  dark  on  both  sides  that 
by  the  exercise  of  ordinary  care  the  passenger  could  not  discover  the  plat- 
form for  use  of  passengers.  On  the  other  hand,  if  the  platform  on  the  other 
side  was  safe  and  commodious  and  so  lighted  that'  the  plaintiff  could,  by  the 
use  of  ordinary  care,  ascertain  that  the  platform  for  use  of  passengers  w^as  on 
that  side  and  to  enable  him  to  alight  in  safety  on  that  side,  but  without  ex- 
amination he  alighted  on  the  other  side,  he  did  so  at  his  own  peril.  And  it 
was  error  to  instruct  the  jury  that  it  was  the  duty  of  the  railroad  company  to 
so  light  its  platform  as  to  admonish  its  passengers  that  that  platform  was 
"exclusively  used  for  passengers."  Nor  should  the-  question  as  to  plaintiff's 
knowledge  of  tho  use  of  the  plntform  on  the  oppositrn'sido  of  tho  trainlfrom 
that  on  which  he  alighted  havu  bton  injected  into  the  instruclioii 

i?.  There  is  no  obligation  -upon  a  railroad  company  to  keep  its  train  waiting 
until  passengers  '^an  leave  the  platform,  and  it  was  error  to  instruct  the  jury 
that  such  a  duty  existed.  It  is  sufficient  if  reasonable  time  is  given  passen- 
gers in  which  to  safely  get  ofiP  the  train  and  out  of  the  way  of  the  cars. 

William  Lindsay,  Lisle  &  McChord  and  H.  W.  Bruce  for  appel- 
lant. 

Samuel  Avritt  and  John  D.  Fogle  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

This  case  is  now  before  this  court  for  the  third  time  on  appeal 
(93  Ky.,  116;  16  Ky.  Law  Rep.,  281 ).  With  one  exception  the  facta 
proven  on  the  two  former  trials  appear  to  have  been  sul)stantially 
the  same  as  those  appearin^j:  on  the  trial  which  resulted  in  this  ap- 
peal. 

The  appellee,  Ricketts,  was  a  passenger  on  appellant's  train  from 
Louisville  to  Lebanon,  which  reached  Lebanon  about  1 1  o'clock 
at  night.  When  the  train  reached  the  station  he  descended  on  the 
right-hand  side,  where  no  lights  were  kept,  and  walked  beside  the 
train  in  the  direction  of  the  engine,  while  the  train  was  in  motion 
pulling  out  of  the  station.  He  stumbled  over  a  box  whi<'h  had  been 
put  around  a  water  crane,  nearly  opposite  the  south  end  of  the  pas- 
senger platform,  which  whs  on  the  left-hand  side  of  the  track.  In 
falling  his  left  arm  extended  over  the  rail  and  was  so  crushed  as  to 
necessitate  amputation.  For  the  injury  thus  received  this  suit  was 
broutrht. 

The  law  laid  down  in  the  two  former  opinions  of  this  court  is  the 
law  of  the  case  if  the  facts  appearinjfon  the  trial  are  the  same  as  on 
the  former  trials. 

In  both  the  former  opinions  it  was  held  that  when  a  railroad 
company  **has  a  platform  and  other  facilities  for  entering  and  leav- 
ing the  cars  with  safety  on  the  depot  siile  of  the  track,  the  failure 
to  have  the  opposite  likewise  prepared  as  a  place  for  entering  and 
leaving  the  cars  can  not  be  regarded  as  negligence.  It  may  select 
and  adhere  to  such  arrangement  of  its  depot  and  platforms  as'it  may- 
see  fit  if  those  are  made  safe  and  commodious." 
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In  this  ease  the  company's  passenger  platforna  was  and  had  been, 
since  about  1883,  on  the  left  side  of  the  track,  and,  so  far  as  appears 
from  the  evidence,  was  safe  and  commodious.  Upon  each  of  the 
former  trials  it  was  by  the  pleading  admitted  to  be  well  lighted, 
and  recovery  was  sought  on  the  theory  that  it  was  the  duty  of  the 
company  to  keep  well  lighted  all  parts  of  the  depot  to  which  the 
public  had  access;  but  after  the  second  appeal,  and  over  four  years 
after  the  original  reply  was  filed,  an  amended  reply  was  filed,  put- 
ting in  issue  the  averment  of  the  answer  that  the  company  had  a 
weu-lighted  platform  on  the  left  of  the  train  from  which  plaintifi^ 
alighted,  and  denying  that  either  platform  on  either  side  of  the  train 
was  well  and  properly  lighted. 

Appellee  stated  upon  this  point:  "I  saw  no  difference  on  the  two 
sides  of  the  car  where  I  got  off— there  was  no  light  on  the  side  where 
I  got  off,  and  I  saw  no  light  on  the  other  side.  There  was  no  light 
on  either  side  except  what  come  from  the  windows  and  doors  of  the 
<?ars."  But  he  says  elsewhere:  **I  got  off  on  the  right-hand  side  be- 
cause it  was  more  convenient  for  me,  and  nearer  my  mother's 
home."    And  again:  **I  always  got  off  on  right-hand  side." 

This  would  strongly  indicate  that  no  examination  was  made  by 
him  to  ascertain  on  which  side  the  platform  was. 

In  the  second  opinion  the  court  said:  **The  plaintiff  himself  testi- 
fies there  was  no  light  at  all  upon  the  right  side,  and  as  soon  as  he 
touched  the  ground  found,  if  unknown  to  him  before,  that  there  was 
no  platform  there;  and,  independent  of  other  features  of  the  case,  it 
was  negligence  on  his  part  to  attempt  to  leave  the  depot  ground  by 
^oing  so  near  as  he  did  to  the  train  that  he  knew  would  soon  be  in 
motion." 

Upon  the  last  trial  it  is  true  that  the  plaintiff  testified  that  after  he 
^ot  off  the  car  he  noti(?ed  that  he  was  walking  on  a  cinder  platform, 
but  what  he  calls  a  cinder  platform  was  merely  cinders  spread  upon 
the  ground,  at  or  l)elow  the  level  of  the  rails,  as  shown  by  the  pho- 
tograph, while  on  the  left  side  was  a  plank  platform,  twelve  to 
•eighteen  inches  in  height,  upon  which  the  other  passengers  alighted 
and  the  baggage  was  deposited. 

In  the  former  opinion  this  court  said,  and  the  language  seems  to 
us  to  be  applicable  here:  **On  the  other  hand  the  evidence  makes  it 
too  plain  for  dispute  that  if  the  plaintiff  did  not  know,  the  exercise 
of  ordinary  care  would  have  enabled  him  to  discover  the  platform 
for  use  of  passengers  was  on  the  left  side  of  the  train.  All  passen- 
gers stopping  at  Ijcbanon  got  off  on  that  side,  including  his  travel- 
ing companion;  the  conductor  and  brakemen,with  lanterns,  were  on 
that  side;  baggage  was  taken  out  on  that  side." 

If  it  was  so  dark  on  both  sides  of  the  train  that  by  the  exercise  of 
ordinary  care  plaintiff  could  not  discover  the  platform  for  use  of 
passengers,  then  the  company  is  responsible  for  the  injuries  result- 
ing from  defective  or  dangerous  arrangement  of  the  premises 'upon 
the  side  on  which  he  alighted,  provided  he  was  not  negligent  in 
alighting  or  in  his  subsequent  conduct.  On  the  other  hand,  if  the 
platform  on  the  left-hand  side  was  safe  and  commodious,  and  suffi- 
-ciently  lighted  that  the  plaintiff,  by  the  use  of  ordinary  care,  could 
ascertain  that  the  platform  for  the  use  of  passengers  was  on  that 
side,  and  to  enable  him  to  alight  in  safety  on  that  side,  but,  without 
examination,  he  alighted  on  the  other  side,  he  did  so  at  his  own 
peril. 

The  instructions  given  on  the  trial  appear  to  us  to  be  fatally  er- 
roneous. Instruction  No.  4  is  as  follows:  '*The  court  instructs  the 
jury  that  it  is  the  duty  of  defendant,  in  operating  its  v>Assenger 
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traiD8,  in  stopping  at  stations  to  give  passengers  a  reasonable  time 
to  safely  get  off  said  train  and  out  of  the  way  of  said  oars  in  safety 
before  starting  tlie  car?*;  and  if  they  believe  from  the  evidence  that 
defendant's  employes  failed  to  give  reasonable  time  for  defendant 
to  alight  from  the  cars  and  leave  platform  before  starting  the  cars, 
and  that  plaintiff  sustained  injuries  on  account  of  such  failure,  the 
jury  should  find  for  the  plaintiff." 

The  latter  part  of  this  instruction  is  clearly  error.  There  is  no  ob- 
ligation upon  a  railroad  company  to  keep  its  train  waiting  until 
passengers  can  leave  the  platform.  It  is  sufficient  if  reasonable 
time  is  given  to  them  in  which  to  get  safely  off  the  train  and  out  of 
the  way  of  the  cars.  Under  the  facts  proven  in  this  case  this  part  of 
the  instruction  was  peculiarly  misleading,  for  it  left  the  Jury  to  con- 
•clude  that  the  train  should  have  waited  until  the  plaintiff  could 
walk  the  length  of  the  depot  to  Main  street. 

Instruction  No.  8  is  also  erroneous.  It  instructs  the  Jury  ''that  it 
was  the  duty  of  defendant  to  provide  a  reasonably  safe,  commodious 
and  in  the  nighttime  a  reasonably  well-lighted  platform  on  one 
,side  of  its  road  to  enable  passengers  alighting  from  the  cars  to  leave 
the  railroad  premises  in  safety;  and  if  the  evidence  show  that  de- 
fendant failed  to  have  its  platform  on  the  left-hand  side  of  the  rail- 
road reasonably  well  lighted  at  the  time  plaintiff  was  injured  or 
sufficiently  lighted  to  admonish  plaintiff  that  the  platform  on  the 
left-hand  side  of  the  road  was  exclusively  used  for  passengers,  then 
defendant  can  not  be  excused  from  failing  to  keep  the  platform  on 
the  right-hand  side  reasonably  safe  and  commodious  for  passengers 
leaving  its  depot  premises,  unless  plaintiff  knew  that  the  left-hand 
side  was  exclusively  used  for  passengers,  or  by  the  exercise  of  ordi- 
nary care  could  have  known  so;  and  if  the  preponderance  of  the 
evidence  shows  that  defendant  so  failed  to  Iceep  the  platform  on  the 
left-hand  side  of  the  road  reasonably  commodious  and  well  lighted, 
and  that  plaintiff  did  not  know,  or  by  the  exercise  of  reasonable 
care  could  not  have  known,  that  the  platform  on  the  left-hand  side 
of  the  road  was  exclusively  used  for  passencrers,  and  that  plaintiff 
sustained  injuries  on  account  of  running  against  an  obstruction  on 
the  right-hand  side  because  said  plHtforin  was  not  reasonably  safe 
and  commodious  for  passengers  leaving  its  depot  premises,  the  Jury 
must  find  for  plaintiff." 

The  company  is  not  required  to  so  light  its  platform  as  to  admon- 
ish its  passengers  that  that  platform  is  exclusively  used  for  passengers. 
That  would  re^iuire  the  other  side  of  the  depot  to  be  lighted  so  as  to 
admonish  the  passengers  that  it  was  not  used  for  passengers  at  all. 
All  that  is  required  is  that  it  should  be  so  liti:hte<l  as  that,  by  the  ex- 
■ercise  of  ordinary  care,  the  passengers  can  ascertain  that  it  is  the 
platform  used  for  passiMigei-s.  The  other  side  not  beintr  liahted  at 
all,  is  notice  that  it  is  not  so  used.  Nor  should  that  plaintiff's 
knowledge  of  the  use  of  the  platform  on  the  right-hand  side  have 
been  injected  into  the  instruction. 

In  the  language  of  the  last  opinion:  **Whether,  in  language  of  the 
instruction,  adoption  of  the  platform  on  the  left-hand  side,  in  lieu 
of  that  on  the  right-hand  side,  was  unknown  to  plaintiff  is  not  ma- 
terial."   *    *    * 

For  the  reasons  stated  the  judgment  is  reversed  and  the  cause  re- 
manded, with  instructions  to  grant  appellant  a  new  trial  and  for 
further  proceedings  consistent  with  this  opinion. 
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Pace  v.  Commonwealth. 
(Filed  November  24,  1896— Not  to  be  reported.) 

1.  Appeal — Motion  for  7iew  trial- -Thin  court  can  not  review  the  action  of 
the  lower  court  in  overruling  a  motion  for  new  trial,  a  part  of  the  evidence 
heard  on  the  motion  not  appearing  in  the  record. 

2.  Change  of  venue — The  court  properly  overruled  a  second  motion  for  a 
change  of  venue,  as  the  statute  expressly  provides  that  not  more  than  one  ap- 
plication for  a  change  of  venue  shall  be  allowed.  ' 

S.  Prejudicial  erro7 — Defendant  was  not  prejudiced  by  the  admission  of 
testimony  as  to  certain  acts  and  declarations  of  his  son  as  the  tendency  of  the 
testimony  was  rather  to  sustain  defendant's  defense  that  his  son  did  the  killing. 

James  Eversole  and  H.  K.  Rawlirifrs  for  appellant. 
W.  S.  Taylor  for  appellee. 
Appeal  from  Leslie  Circuit  (;ourt. 

Opipinn  #»f  tliA  /♦nnrf  hvr  .TnHuo  P^»vnf<?r, 

The  appellant,  John  W.  Pace,  was  jointly  indicted  with  two  of 
his  sons  in  the  Leslie  Circuit  (Joiirt  for  the  murder  of  Allen  Lewis* 
He  WHS  found  truilty  of  voluntary  manslaughter,  and  his  punish- 
ment fixed  at  fifteen  years  in  the  penitentiary. 

The  homicide  occurred  on  the  6th  of  March,  1896.  The  indict- 
ment was  returned  in  the  same  month.  At  the  March  term  of  the 
court  the  defendant  moved  the  court  for  a  change  of  venue.  In  sup- 
port of  the  motion  filed  some  affidavits. 

In  the  order  overrulinir  the  motion  the  court  says:  *' After  hearing 
proof  upon  the  kinship  and  character  of  the  witnesses  to  the  affida- 
vits supportinji:  the  petition,  and  being  advised,  etc."  The  hill  of 
exceptions  fails  to  show  what  proof  the  court  heard  on  the  motion* 
All  the  evidence  which  the  court  heard  on  the  motion  not  appear- 
ing? in  the  record,  we  can  not  tell  whether  or  not  the  court  erred  in 
overruling  it. 

At  the  ensuinjr  Jnneterm  the  appellant,  John  W.  Pace,  made  an- 
other motion  for  a  change  of  venue.    The  court  overruleil  it  upon 
the  ground  that  he  had  made  a  previous  application  for  a  change  of 
venue. 

Section  1118,  Kentucky  Statutes  reads  as  follows:  *'N.^t  more  tharv 
one  change  of  venue  or  application  therefor  shall  be  allowed  to  any 
person  or  the  Commonwealth  in  the  same  case.'* 

The  court  followed  the  plain  requirement  of  the  statute,  and  re-^ 
fused  the  application  for  a  chanire  of  venue.  There  was  testimony 
tending  to  establish  the  defendant's  guilt.  The  jury  were  the  triers 
of  the  facts,  and  we  can  not  invade  the  province  of  the  jury  and 
disturb  the  verdict. 

It  is  urged  that  the  court  erred  in  admitting  the  testimony  of  Big- 
ley,  Moggard,  C'harles  Daniel  and  E valine  Daniel. 

The  theory  of  the  defense  was  that  Abe  Pace,  the  son  of  the  ae- 
cused,  had  killed  Miller.  Some  of  the  testimony,  which  it  is  claimed 
was  ()l)jectionable,  was  to  the  effect  that  Abe  Pace  was,  on  the  day 
Miller  was  killed,  trying  to  borrow  a  pistol,  and  he  had  ill-will 
against  the  deceased. 

Charles  Daniel  testified  that  Abe  Pacesiid  he  wanted  a  pistol  be- 
cause George  Steele  wanted  to  kill  his  (Abe's)  father,  and  also  that 
during  the  day  of  the  killing  Abijah  Pace  said  to  his  brother  Abe: 
**You  have  got  pap^s  pistol. '' 

Abe  Pace  was  not  on  trial.    The  court  told  the  jury  such  testimony 


NEEL   V.    CARSON,    &C.  6gf 

I 

was  not  evidence  against  the  appellant.    Althougfh  the  evidence 
may  have  been  inadmissible,  yet  we  fail  to  see  how  he  was  preju- 
diced thereby.    The  tendency  was  rather  to  sustain  his  defense  that 
Abe  Pace  had  done  the  killing. 
The  judgment  is  affirmed. 


i  Nehl  v.  Carson,  &c. 

(Filed  November  24, 189&— Not  to  be  reported.) 

Surcharge  of  receiver's  settlement — In  this  action  to  surcharge  a  settlement 
made  by  defendant  as  receiver  of  a  fimd  which  belonged  to  phiintiff,  the  com- 
plaint being  that  defendant  was  improperly  allowed  credit  by  the  amount  of 
a  note  which  he  had  failed  to  collect,  the  order  of  court  confirming  the  settle- 
ment and  discharging  defendant  can  not  be  disregarded,  especially  when  the 
fund  was  all  the  while  in  the  custody  of  the  court  and  defendant  acting  as  the 
mere  rcccivrr;  but  even  if  defendant  hnrl  ^beeu  a  trustro  th^re  was  no  suet 
laches  as  would  authorize  a  surcharge  of  the  settlement  made  under  the  eye  of 
the  chancellor  and  confirmed. 

W.  S.  Taylor  for  appellant. 

Edward  W.  Hines  and  W.  A,  Helm  for  appellees. 

Appeal  from  Butler  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  action  in  equity  by  the  appellant,  E.  J.  Neel,  is  to  surcharge 
a  settlement  made  by  the  appellee,  Carson,  as  the  trustee  or  rather 
as  receiver  of  a  fund  that  belongt'd  to  her,  the  result  of  a  litigation^ 
between  herself  and  her  husband.  Her  brother  was  first  appointed 
to  take  charge  of  the  fund,  and,  being  removed,  a  man  by  the  name 
of  Skillen  was  appointed  in  his  stead.  Skillen  resigned  or  made  an  as- 
signment for  creditors,  when  the  appellee,  Carson,  was  made  receiver 
of  the  trust  fund.  It  appears  that  when  Phelps  was  removed  and 
settled  his  accounts  as  trustee  he  passed  over  to  Skillen  a  note  on 
one  Humphrey  for  S7(i7  as  a  part  of  the  trust  fund,  or  if  not  a  part  of 
the  fund  in  discharge  of  what  he  owed. 

Skillen  accepted  it,  and  when  hesettUd  he  delivered  over  the  note 
to  Carson.  Carson  then  settled  under  an  order  of  court  his  accounts 
as  receiver,  shf)wing  that  the  note  on  Humphrey  was  worthless  and 
was  credited  by  the  bahmce  due  upon  it  because  of  the  insolvency  of 
Humphrey,  the  obligor.  The  settlement  wa**  made  by  the  court's 
commissioner  and  reported  to  court,  and  the  report  confirmed,  and 
Carbon's  resignation  accepted. 

The  settlement  made  with  Carson  was  of  a  period  over  which 
the  court  had  complete  control  and  made  at  the  instance  of  the 
beneficiary  of  the  trust.  There  is  no  evidence  that  Carson  was 
ever  ordered  to  collect  the  Humphrey  note,  but  on  the  contrary  the 
obligor  had  been  paying  ten  per  cent,  interest  on  it  from  time  to 
time,  and  the  interest  applied  to  the  beneficiary,  and,  when  the  land 
upon  which  a  morlgasre  was  ^iven  lo  secure  the  note  had  declined  in 
value  by  reason  of  waste  alleged  to  have  been  committed  by  the 
owner,  the  receiver  is  sought  to  be  made  liable.  There  is  no  evi- 
dence of  bad  faith  or  of  fraud  on  the  part  of  Carson,  and  under  such 
circumstances  it  isditficult  to  perceive  how  the  order  confirming  the 
settlement  with  Carson  and   his  discharge  is  to  be  disregarded  and. 
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the  receiver  of  this  fund  made  liable,  and  that,  too,  when  the  fund 
was  all  the  while  in  the  custody  of  the  court  and  Carson  acting  as 
the  mere  receiver;  but  if  trustee  we  see  no  such  laches  as  would  au- 
thorize a  surcharge  of  the  settlement  made  under  the  eye  of  the 
chancellor  and  confirmed. 
Judgment  afilrmed. 


Kirk,  sheriff  v.  Western  Oil  &  Gas.  Co. 
(Filed  November  25,  1896— Not  to  be  reported.) 

Taxation  of  gajt  and  oil  leases — Section  4039,  Kentucky  Statutes,  which  makeH 
*'coal,  oil  or  gHH  privileges  by  lease  or  otherwise,"  on  the  lands  of  another,  tax- 
able in  the  county  in  which  the  property  is  situated,  makes  an  exception  to 
the  general  rule  that  personal  property  is  taxable  in  the  county  of  the  resi- 
dence of  the  owner;  and  as  that  statute  did  not  take  effect  until  August  15, 
1894.  such  property  was  taxable  for  the  year  1898,  under  the  general  rule,  in 
the  county  of  the  residence  of  the  owner,  and  was  taxable  not  under  items  Nos. 
66  and  67  of  the  schedule  (Kentucky  Statutes,  section  4058)  applying  to  "'min- 
eral products'^  and  "coal  mines,  oil.  gas  and  salt  wells.'*  but  under  item  74, 
^'property  not  mentioned  above." 

Kirk  A  Kirk  for  appellant. 
A.  Copley  for  appellee. 
•  Appeal  from  Martin  (circuit  Court. 
Opinion  of  the  court  by  Jud^e  DuRelle. 

JThis  suit  was  brousrht  to  restrain  the  appellant  from  collecting 
taxes  as  sheriff  for  the  year  1893  assessefl  against  appellee  upon  cer- 
tain so-called  gas  and  oil  leases  of  lands  in  Martin  county,  the  con- 
tracts while  in  form  leaises  giving  the  company  the  right  to  drill  for 
oil  and  gas  upon  the  lands  described,  and  to  erect  such  machinery 
and  buildings  as  may  be  necessary  for  the  purpose,  with  a  right  of 
way  over  the  lands  so  far  as  may  be  necessary  to  effect  the  object  de- 
sired, nevertheless  retain  to  the  erantors  the  possession  and  use  of 
the  lands. 

The  question  presented  is  whether  these  taxes  are  collectible  under 
section  4U39,  Kentucky  Statutes.  That  statute  was  enacted  March  19, 
1894,  and  did  not  take  eifect  until  August  15,  1894.  It  consequently 
could  not  apply  to  any  taxes  for  1893.  This  statute  makes  an  excep- 
tion to  the  general  rule  that  personal  property  is  taxable  in  the 
county  of  the  residence  of  the  owner,  and  makes  coal,  oil  or  gas 
privileges  by  lease  or  otherwise  on  the  lands  of  others  taxable  in 
the  county  on  which  the  property  is  situated.  Prior  to  the  enact- 
ment of  section  4039  such  property  was  taxable,  not  under  items 
Nos.  66  and  67  of  the  schedule  (Kentucky  Statutes,  section  4058) 
applying  to  "mineral  products"  imd  "coal  mines,  oil,  gas  and  salt 
wells,"  but  under  item  74  "property  not  mentioned  above,"  but  was 
of  course  taxable  in  the  county  of  the  residence  of  the  owner. 

Judgment  affirmed. 
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McLaughlin  v.  Louisville  Electric  Light  Co. 

(Filed  November  25,  1896.) 

1.  Duty  of  electric  light  comjmny  to  insulate  wires — Jnstrvction  —It  is  the 
duty  of  an  electric  company  to  make  the  in^nlation  of  its  wires  perfect  at 
places  where  people  have  a  right  to  go  for  bnsiness  or  pleasure,  and  to  use  the 
utmost  care  to  keep  it  so,  and  for  personal  injuries  resulting  from  its  failure 
in  that  regard  it  is  liable  in  damages.  Very  great  care  as  to  the  protection  of 
wires  at  such  points  is  not  sufficient. 

In  this  action  against  an  electric  light  company  to  recover  damages  for  per- 
sonal injuries  to  plaintiff,  resulting  from  his  coming  into  contact  with  one  of 
defendant's  live  wires  attached  to  a  house  which  he  was  painting,  the  court 
erred  to  the  prejudice  of  plaintiff  in  instructing  the  jury  that  it  was  defend- 
ant's duty  to  make  its  wires  "reasonably"  free  from  danger  to  persons  who 
might  come  in  contact  with  them.  The  word  "reasonably'*  should  have  been 
omitted  from  the  instruction. 

2.  The  court  should  have  instructed  the  jury^  as  asked  by  plaintiff,  that  if 
they  believed  from  the  evidence  that  the  wire  with  which  plaintiff  came  in 
contact  had  all  the  appearance  of  having  been  properly  insulated  this  was  an 
invitation  or  inducement  to  plaintiff  to  risk  the  consequences  of  contact  with 
the  wire  in  the  performance  of  his  work. 

3.  The  court  ei^ed  in  refusing  to  instruct  the  jury,  as  requested  by  plaintiff, 
that  "contributory  negligence  means  the  failure  to  observe  that  degree  of  care 
which  ordinarily  careful  and  prudent  persons  usually  observe  under  the  same 
or  similar  circumstances  to  protect  themselves  from  injury,  and  by  reason  of 
such  failure  helps  to  cause  or  bring  about  the  injury  complained  of." 

4.  Instructians  drawing  attention  to  particular  facts  or  evidence  are  not 
favored  in  law,  and  such  instructions  were  properly  refused  in  this  case. 

James  C.  Klein  for  appellant. 

Gibson  &  Marshall,  O'Neal,  Phelps  &  Pryor  and  Phelps  &  Thum 
for  appellee.  , 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 
Opinion  of  the  court  by  Judge  Guffy. 

It  is  alleged  in  the  petition  in  this  action  that  "the  plaintiff  is  and 
was  on  the  8th  day  of  July,  1893,  a  painter  by  trade,  and  followed 
the  same  for  a  livelihood,  and  was  on  said  8th  day  of  July,  1893, 
engaged  in  painting  a  house  on  the  east  side  of  Fourth  street,  in  the 
city  of  Louisville,  between  Market  and  Main  streets,  and  numbered 
— ;  that  on  said  8th  day  of  July,  1893,  and  long  prior  thereto,  the 
defendant,  its  agents  and  servants  had  erected  and  maintained  one 
of  its  electric  wires,  charged  with  electricity,  on  the  side  of  said 
house  facing  Fourth  street;  that  the  said  wire  on  said  8lh  day  of 
July,  and  long  prior  thereto,  was  insufficiently,  carelessly  and  neg- 
ligently insulated,  and  that  defendant,  its  agents  and  servants  were 
well  aware  of  said  want  of  insulation,  or  could  have  been  aware  of 
same  by  the  exercise  of  proper  diligence;  that  plaintiff  on  said  8th  day 
of  July,  1893,  while  in  the  discharge  of  his  duties  as  painter  aforesaid 
and  without  fault  on  his  part,  came  in  contact  with  said  wire  which 
at  the  said  time  was  heavily  charged  with  electricity  by  the  defend- 
ant, its  agents  and  servants,  whereby  he  was  severely  shocked  and 
rendered  insensible,  and  that  he  remained  insensible  and  uncon- 
scious for  twenty  minutes  and  more;  that  he  suflered  severe  pain, 
both  physically  and  mentally,  by  reason  of  said  shock,  and  that  the 
flesh  on  his  left  hand  was  burnt  and  blistered  to  sucn  an  extent  as 
to  render  the  said  hand  useless,  and  that  ever  since  and  now  said 
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plaintiff  is  unable  to  use  saiti  hand  in.  the  performance  of  his  voca- 
tion as  a  painter;  that  plaintiff  is  rendered  le.«  able  thereby  to  make 
a  living  at  his  trade  as  a  painter;  that  the  said  injuries  received  by 
the  plaintiff  are  permanent,  and  his  entire  nervous  system,  by  rea- 
son of  said  shock,  is  unbalanced,  causing  plaintiff  much  and  severe 
pain;  that  the  said  injuries  complained  of  herein  were  caused 
wholly  l>y  the  gross  negligence  of  the  defendant,  its  agents  and  ser- 
vants; that  the  plaintiff  has  been  damaged,  by  reason  of  said  inju- 
ries, in  the  sum  of  two  thousand  five  hundred  dollars.  Wherefore, 
plaintiff  prays  judgment  against  the  defendant  for  the  sum  of  two 
thousand  five  hundred  dollars,  and  for  his  costs  and  for  all  proper 
relief." 

The  defendant  filed  a  demurrer  to  the  petition  which  was  over- 
ruled by  the  court. 

The  first  paragraph  of  the  answer  substantially  denies  all  the  aver- 
ments in  the  petition  which  show  any  right  to  recover. 

The  second  paragraph  of  the  answer  is  as  ^follows:  **Further 
answering  this,  delendant  says  that  the  injuries  received  by  the 
plaintiff,  and  set  forth  in  the"  petition,  were  received  wholly  and 
entirely  because  of  his  want  of  proper  caro  and  caution  in  looking 
out  for  his  own  safety,  and  by  reason  of  his  carelessness  in  coming 
in  contact  with  an  electric  light  wire  which  he  knew,  or  by  the  ex- 
ercise of  ordinary  care  for  his  own  safety  could  have  known,  was 
then  and  there  charged  with  a  current  of  electricity,  making  it  dan- 
gerous to  life  for  any  one  to  come  in  contact  with  the  said  wire.  De- 
fendant says  that  by  the  exercise  of  ordinary  care  ft)r  his  own  safety, 
and  such  as  circumstances  and  surroundings  made  it  apparent  was 
necessary,  the  said  plaintiff  could  have  avoided  coming  in  contact 
with  said  wire,  and  could  have  escaped  all  injury  therefrom.  De- 
fendant says  that  plaintiff  came  into  contact  with  said  wire  by  fail- 
ing to  exercise  that  degree  of  care  which  he  knew,  or  ought  to  have 
known,  under  the  circumstances  was  necessary  to  be  exercised  by 
him  to  avoid  injury  from  said  wire.  Wherefore,  having  answered, 
defendant  prays  to  be  dismissed.' ' 

The  reply  of  plaintiff  traversed  the  allegations  of  the  answer. 
The  jury  found  for  the  defendant,  and  his  petition  was  dismissed. 

Appellant  relied  on  these  grounds  lor  new  trial,  viz: 

1st.  That  the  court  erred  in  refusing  to  instruct  the  jury  as  re- 
quested by  plaintiff  in  instructions  Nas.  1,  2,  3,  8  and  9. 

2d.  That  the  verdict  of  the  jury  is  not  sustained  by  sufficient  evi- 
dence. 

3d.  That  the  court  erred  in  not  excusing  a  juror,  William  Pryott, 
for  cause,  he  being  a  stockholder  in  the  Louisville  Gas  Co.,  and  it 
being  the  owner  of  the  stock  in  the  defendant  company. 

The  motion  for  new  trial  was  overruled,  and  plaintiff  has  ap- 
pealed. 

The  plaintiff  below  (appellant  here)  testified  in  substance  as  fol- 
lows: *'S.  T.  McLaughlin  testified  that  he  was  twenty-two  years  of 
age,  and  a  house  painter  by  trade;  was  a  contractor  in  that  line,  and 
had  the  job,  in  conjunction  with  Asa  Carr,  of  painting  the  front  of 
H.  C.  Green's  hotel,  known  as  the  Fourth  Avenue  Hotel,  and  had 
almost  finished  the  work  on  the  8th  day  of  July,  1893,  when  he  came 
in  contact  with  one  of  the  defendant's  electric  wires,  near  the  side 
of  a  window,  and  received  a  shock;  that  the  defendant  had  two 
wires  running  from  the  west  side  of  Fourth  street,  in  Louisville, 
Ky.;  that  these  two  wires  were  fastened  to  brackets  attached  to  the 
side  of  the  wall  between  the  first  and  second  windows  of  the  hotels 
counting  from  the  north;  these  windows  were  on  the  second  floor  of 
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the  building;  the  first  floor  was  occupied  by  business  firms;  that 
these  brackets  were  fastened  to  the  wall  about  six  inches  from  each 
window  and  about  five  feet  above  the  sill  of  the  windows;  that  de- 
fendant had  an  iron  box,  called  a  converter,  attached  to  tlieside  of 
the  hotel  building,  midway  between  these  two  windows;  that  this 
box  was  about  a  foot  above  an  iron  cornice,  running  the  full  length 
of  the  building,  immediately  below  the  windows,  ahout  kIx  inches 
below;  that  these  two  wires  ran  from  the  brackets  to  the  top  of  this 
converter  or  box;  that  plaintiff  was  shocked  by  the  wire  next  to  the 
north  side  of  the  second  window,  at  a  place  where  the  wire  was 
Joined  tojrether,  and  about  halfway  between  the  bracket  and  the  con- 
verter; that  this  wirp  ran  down  Vrom  its  bracket  along  the  side  of 
the  window,  and  six  inches  from  the  window,  for  al)out  two  feet, 
and  then  turned  over  north  to  the  converter;  that  the  iron  cornice 
was  about  twelve  inches  wide,  space  enough  for  a  man  to  stand  on 
conveniently  and  paint;  that  he  and  his  men  had  to  use  this  cornice 
to  work  from,  as  there  were  wires  preventing  the  staging  (»r  swing- 
ing ladder  from  being  let  down  between  them;  when  he  had  painted 
down  to  the  bracket  and  wires  he  pulled  the  staging  up  out  of  the 
way,  and  painted  around  the  wires  and  iron  box,  while  standing:  on 
the  iron  cornice;  the  window  sill  was  outside,  about  five  inches  by 
five  inches,  and  rested  on  the  iron  cornice  inside  of  wood,  about  a 
foot  wide;  that  he  had  put  several  coats  of  paint  on  the  house,  and 
was  throuirh,  with  the  exception  of  touching  up  the  right  hind  ear 
of  the  iron  l)ox;  that  he  was  in  tlie  act  of  getting  out  of  this  second 
window  on  the  cornice  to  t(mch  up  this  ear  when  he  received  the 
shock;  that  he  had  taken  his  brush  full  of  paint  in  his  right  hand, 
and  nothing  in  his  left,  and  was  on  the  sill  of  the  window,  turning 
back  out  onto  the  cornice,  when  he  used  his  left  hand  to  steady  him- 
self against  the  north  side  of  the  window  of»ening,  when  his  hand 
came  in  contact  with  the  wire  and  he  received  the  shock  which  ren- 
dered him  unconscious,  and  he  did  not  know  anything  more  for 
about  a  half  an  hour,  when  he  was  revived,  and  found  himself  in- 
side of  the  house,  with  Asa  Carr,  \V.  J.  Cody,  his  employe,  and  Mr. 
H.C.Green  working  with  him  to  revive  him;  that  his  left  hand 
was  burnt  and  blistered  on  the  third  and  fourth  fingers,  and  at  the 
edge  of  the  palm  at  base  of  small  finger;  that  he  suffered  a  great 
deal  at  the  timeof  theshock  and  long  afterward;  that  he  went  home 
and  went  to  bed  for  a  week;  that  he  has  never  fully  recovered  the 
full  use  of  his  left  arm  and  hand;  that  he  has  not  been  able  to  work 
at  his  trade  or  calling  on  account  of  the  weakness  of  his  hand;  that 
he  can  not  properly  handle  the  brush  and  ropes;  that  in  his  trade  it 
requires  strong  hands  and  arms  to  hoist  and  lower  oneself  on  the 
staging;  that  he  has  not  had  any  work  at  his  trade  at  all;  that  he 
did  and  is  working  as  a  hand  on  the  steamer ,  plying  be- 
tween Louisville  an  Cincinnati;  has  worked  about  two  months;  that 
there  was  no  sign  or  anything  else  to  warn  him  of  a  danger  about  or 
near  those  wires.'' 

On  cross-examination  said  S.  T.  McLaughlin  testified  that  **no  one 
warned  him  at  any  time  about  those  wires;  that  he  did  not  know 
Squire  Green  but  did  know  Mr.  Green,  proprietor  of  the  hotel;  that 
Squire  Green  did  not  tell  him  to  keep  away  from  those  wires;  did 
not  see  Squire  Green  around  the  building  the  day  before  the  acci- 
dent; Squire  Green  did  not  offer  to  cut  the  wires  if  he  wanted  it 
done,  nor  did  he  tell  Squire  Green  he  could  get  along  without  the 
wires  being  cut;  that  no  one  told  him  that  the  wires  were  alive  or  dan- 
gerous; that  he  knew  electric  wires  were  dangerous,  but  that  he  had 
been  working  around  the  wires  all  the  week  and  all  seemed  to  be  in- 
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sulated,  and  yet  he  was  not  hurt;  that  he  did  not  know  electricity 
was  turned  on;  that  it  was  about  noon  of  the  8th  day  of  July,  lft93» 
that  he  was  hurt;  that  he  saw  no  lights  about  the  building;  that  he 
came  up  to  the  office  of  the  defendant  one  Sunday  night,  whether 
the  first  Sunday  after  the  accident  or  not  he  did  not  remember;  was^ 
there  because  Mr.  Smith  had  sent  for  him;  did  not  tell  Mr.  Smith  or 
anyone  else  that  he  was  not  hurt  or  was  scared  mc.re  than  hurt,  and 
did  tell  him  then  and  there  that  he  was  hurt,  and  showed  him  his 
hand  and  pointed  out  the  places  where  it  was  burned;  that  he  did 
not  meet  Squire  (ireen  every  other  Sunday  on  Third  and  Jefferson 
streets.  Witness  then  showed  his  hand  to  the  jury,  pointing  out  the 
only  indications  of  the  burn  at  edge  of  palm;  that  what  appeared 
to  be  a  wart  there  was  not  a  wart.  It  was  not  there  when  he  was. 
shocked.    It  came  there  afterwards  when  it  healed  up." 

Wm.  J.  (yody  testified:  '*Was  working  there  on  the  8th  day  of  July,, 
1898,  the  day  on  which  Ham  McLaughlin  was  hurt;  that  he  was 
standing  on  the  first  window  inside  of  same  stirring  some  paint;  the- 
work  of  painting  the  building  was  finished,  with  the  exception  of  a  lit- 
tle space  below  the  se(*ond  wmdow  sill  and  one  of  the  ears  of  the  iron 
box  on  the  side  of  the  house  between  the  first  and  second  windows;  that 
McLaughlin  got  his  brush  full  of  paint  and  was  going  out  to  paint 
this  ear,  and  while  I  was  at  the  first  window  he  started  to  get  out  of 
the  second  window  with  his  brush  in  his  right  hand;  had  nothing  left 
in  his  left;  he  had  hardly  gotten  into  the  window  opening  when  I 
heard  a  groan,  followed  immediately  by  a  second  one,  and  I  then  leaned 
out  of  the  window  and  looked  in  the  direction  of  the  groans  and 
saw  McLaughlin  have  hold  of  the  electric  wire  b*»tween  this  iron 
box  and  a  bracket,  right  on  the  joint  of  the  wire;  I  quickly  ran  to- 
the  second  window,  put  my  right  arm  between  him  and  the  north 
side  of  the  window  out  around  his  body,  then  reached  out  over  his 
head  and  took  hold  ofthe  wrist  ofhis  left  hand  and  jerked  it  loose  from 
the  wire  and  lifted  hiiti  into  the  building  and  laid  him  down  on  the 
floor.  About  that  time  Asa  Carr  came  into  the  room  and  then  Mr. 
Green,  of  the  hotel.  We  all  rubbed  him,  walked  him  and  slapped 
him  for  fully  twenty  minutes  before  he  was  revived.  At  the  time  I 
pulled  his  hand  loose  from  the  wire  I  received  a  shock  myself,  but 
not  enough  to  hurt  me.  McLaughlin,  when  I  reached  him,  was 
doubled  up,  partly  on  the  window  sill  and  one  leg  out  on  the  iron  cor- 
nice below  the  window.  lie  suffered  a  great  deal;  was  unconscious 
for  fully  twenty  minutes;  examined  the  joint  he  had  hold  of  imme- 
diately after  we  got  him  to  himself;  found  the  joint  very  loose  and 
rotten.  One  end  of  the  stuff  used  in  wrapping  it  was  hanging  down 
about  two  inches.  The  wires  all  seemed  to  he  covertKl  with  insu- 
lation. The  place  McLaughlin  had  hold  of  this  wire  was  very  near 
the  north  edge  of  the  north  side  of  the  second  window.  The  bracket 
to  which  it  was  fastened  was  within  six  inches  of  the  edge  of  the 
window.  These  windows  were  about  three  feet  apart.  The  sills 
were  of  wood  and  stone.  The  stone  was  five  inches  wide  and  thick, 
and  rested  on  an  iron  cornice  running  above  the  storerooms  on  the 
first  floor.  This  iron  box  or  converter  was  placed  against  the  wall 
between  the  first  and  second  window  in  the  middle,  and  about  a  foot 
above  the  iron  cornice.  This  wire  entered  at  the  top  of  the  box  on 
the  side.  The  wires  come  from  across  the  street  from  the  west  side, 
and  run  over  to  these  brackets,  and  then  down  to  the  box.  Whenever 
we  had  painted  to  the  top  down  to  these  wires*  we  pulled  the  stage- 
ing  up  out  of  the  way  and  stood  on  this  iron  cornice  and  painted 
from  there.  The  cornice  is  twelve  inches  wide;  had  worked  around 
the  very  same  wire  several  times;  had  experienced  no  shock,  nor  did. 
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he  notice  any  thine:  wronK  with  the  wire;  all  seemed  insulated;  did 
not  remember  seeing:  Squire  Green  around  there;  did  not  hear  him 
nor  anyone  else  warn  McLauf2:hlin  to  beware  of  the  wires.  Noth- 
ing was  said  about  the  wires  being:  dangerous." 

Other  witnesses  teptifled  as  to  the  injury. 

John  M.  Bunscomb  testified  as  follows:  ''John  M.  Bun»^comb  testi- 
fied that  he  is  an  electrician;  have  run  similar  plants  to  that  of  de- 
fendant: knows  the  defendant's  plant  well  and  its  power;  formerly 
an  employe  when  the  defendant  was  at  Third  street  several  years 
ago.  Electric  wires  are  always  insulated — that  is,  covered  with  a 
material  that  is  a  nonconductor.  This  is  done  to  prevent  a  waste  of 
power  as  for  safety.  There  are  different  grades  of  insulation.  The 
insulation  is  put  on  at  the  factory.  Whenever  it  is  desired  to  Join 
two  ends  of  diflFerent  wires  the  ends  are  scraped  of  all  insulation^ 
The  clean  ends  are  then  twisted  around  each  other  closely  in  order  to 
make  close  conneclion.  After  the  joint  is  then  soldered  together^ 
this  makes  a  perfect  connection.  Then  to. protect  this  joint  it  is- 
wrapped  usually  with  a  rubber  tape  about  an  inch  wide,  puttintr  on 
five  layers,  which  is  considered  by  the  underwriters  as  a  sutficient 
insulation.  This  rubber  tape  adheres  to  itself,  an<l  if  pressed  and 
wrapped  on  tightly  it  will  not  come  off  easily.  This  is  the  method 
of  wrapping  joints  in  high  tension  wires,  which  is  the  character  of 
the  defendant's  electric  wires.  These  joints,  as  well  as  the  regular 
insulation  on  the  wire-*,  is  apt  to  rotten  and  wear  off.  The  action  of 
weather  has  something  to  do  with  this.  The  rubber  will  rotten  in 
time,  and  in  case  a  layer  or  two  is  thus  rotten  it  will  more  easily 
catch  moisture,  which  renders  the  joint  dangerous.  All  wires  are 
more  or  less  dangerous  when  wet,  as  in  raining  weather,  and  if  in 
such  case  a  goini  ground  was  had  I  would  not  risk  any  of  them. 
Iron  cornice,  as  usually  used  above  store  buildings,  form  an  excel- 
lent conductor,  and  standiiig  on  it  and  holding  a  wire  charged  with 
electricity  of  high  tension,  even  though  insulated  and  in  dry  weather, 
is  risky.  Also  most  certainly  so  in  bad  weather.  Stone  is  not  as  good 
a  conductor  as  iron  in  wet  weather.  Using  it  instead  of  iron  I  would 
not  risk  it.  There  is  absolutely  no  perfect  insulation,  except  at  a 
great  cost,  which  prevents  it  being  extensively  used.  All  insulation 
is  effected  by  the  changes  in  weather.  Rubber,  for  instance,  gets 
wet,  and  then  it  is  dried'  by  the  sun.  This  soon  wears  it  out.  If  a 
jomt  has  on  it  less  than  five  layers  of  wrapping  it  is  just  as  much  or 
more  apt  to  be  dangerous.  The  smallest  pin  hole  is  sufficient  to  let 
the  electricity  of  these  high  tension  wires  escape  in  force  enough  to 
be  fatal.  If  a  joint  is  wrapped  loosely  it  will  catch  the  rain  and  moist- 
ture  and  rotten  socmer  than  if  wrapped  tightly  and  evenly.  A  joint 
with  an  end  of  the  wrapping  hanging  down  a  couple  of  inches  would 
be  considered  dangerou.-^.  The  iron  box  referred  to  is  a  converter.  It 
reduces  the  force  of  the  current.  The  wires  entered  the  converter  are 
called  the  primary  wires,  and  those  leaving  the  box  the  secondary 
wires,  which  are  not  dangerous,  because  they  carry  a  light  current. 
Otherwise  if  a  heavy  current  it  would  burn  out  the  *lamps.  The  full 
power  or  volt  of  the  plant  is  used  on  those  arc  lights  we  see  in  the 
streets,  and  only  a  small  part  is  used  for  lights  inside  the  stores  and 
offices;  have  seen  men  apparently  receive  2,000  volts  of  electricity 
without  serious  results.  The  amount  taken  though  is  mostly  guess 
work—so  many  conditions  enter  into  the  estimation  of  amount  ac- 
tually received.  Some  men  seem  to  be  able  to  stand  more  than  oth- 
<r8s;  would  not  tempt  even  the  best  of  insulation  if  I  were  standing 
on  a  good  conductor,  especially  in  wet  weather." 

At  the  conclusion  of  plaintitTs  testimony  the  defendant  asked  the. 
vol.  16 — 45 
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court  to  instruct  the  jury  to  find  for  defendant,  which  motion  was 
overruled  by  the  court.         * 

The  testimony  of  defendant  conduced  to  show  that  defendant  had 
used  reasonable  care,  and  that  plaintiiT  was  not  severely  injured. 
It  also  contends  that  plaintiff  was  guilty  of  contributory  ne^jfligenre. 

The  following:  are  the  instruction.s  otfered  by  plaintiff  and  refused 
by  the  court: 

*4st.  The  court  instructs  the  jury  that  it  is  the  duty  of  the  defend- 
--ant,  the"  Louisville  Electric  Light  Co.,  to  so  insulate  or  protect  its 
wires  as  to  make  them    free  from  danger  to  those  who  may  be 
■brought  in  ci^ntact  v\ith  them;  and  if  they  shall  l)elieve  from  the 
•evidence  that  the  said  company  failed  to  so  insulate  or  protect  the 
wire  with  which  S.  T.  McLaughlin  came  in  contact, and  that  his  in- 
juries were  caused  by  the  reason  of  such  failure,  then  the  law  is  for 
the  plaintiff,  and  they  should  so  find,  unle-w  they  shall  further  be- 
lieve from  the  evidence  that  the  said  S.  T.  McLaughlin,  bv  his  own 
negligence,  contributed  to  cau-^e  his  injuries,  tmd  that  he  would  not 
have  been  injured  but  for  his  contributory  negligence,  if  any  there 
was. 

"2d.  If  thejury  shall  believe  from  the  evidence  that  S.T.  McLaugh- 
lin came  in  contact  with  said  wire  while  in  the  act  of  climbing  out 
of  the  window,  and  that  the  said  wire  was  not  so  insulated  or  pro- 
tected as  to  be  free  from  danger  to  him,  and  that  his  injuries  were 
caused  thereby,  they  ought  not  to  find  him  guilty  of  ctmtrihutorv 
negligence  unless,  in  so  doing,  he  failed  to  exercise  that  degree  of 
care  which  ordinarily  careful  and  prudent  persons  usually  exercise 
under  the  same  or  similar  circumstances. 

**ad.  That  the  injury  to  the  plaintiff  is  conclusive  proof  of  the  de- 
fective insulation  of  the  said  wire  and  of  negligence  of  the  defend- 
ant. 

*'5th.  Contributory  negligence  means  the  failure  to  observe  that 
degree  of  care  which  ordinarily  careful  Mn<i  prudent  persons  usually 
ot)serve  under  the  same  or  similar  circumstances  to  protect  them- 
.selves  from  injury,  and,  by  reason  of  such  failure,  help  to  cause  or 
bring  about  the  injury  complained  of. 

**8th.  That  if  they  believe  from  the  evidence  that  the  said  wire 
had  all  the  appearances  of  having  been  properly  insulated  at  the 
time  plaintitf  received  his  injuries,  this  was  then  an  invitation  or 
inducement  to  plaintiff  to  risk  the  consequences  of  contact  with 
same  in  the  performance  of  his  wt>rk  in  painting  the  house  to  which 
said  wire  was  attached. 

"9th.  That  if  the  jury  believe  from  the  evidence  that  the  plaintiff 
was  not  cautioned  especially  as  to  the  danijerous  condition  of  said 
wire  before  the  accident  occurred,  then  they  are  not  to  find  him 
guilty  of  contributory  negligence." 

The  instructions  given  are  as  follows: 

**lst.  The  court  ins-tructs  thejury  that  it  is  the  duty  of  the  defend- 
ant, the  Louisville  Electric  Light  Co.  to  so  insulate  or  protect  its 
wires  at  places  where  they  may  be  dangerous  to  human  life  its  to 
make  them  reasonably  free  from  danger  to  persons  u- ho  may  come 
in  contact  with  them;  and  if  they  shall  believe  from  the  evidence 
that  the  wire  with  whicli  the  plaintitf  came  in  contact  was  not  in- 
sulated or  protected  at  the  point  where  he  caught  it,  and  that  he 
received  the  injuries  of  which  he  complains  because  thereof,  then 
the  law  is  for  the  plaintiff,  and  they  shall  so  find  unless  they  shall 
further  believe  Irom  the  evidence  that  he  contributed  to  cause  his 
injury  by  his  own  negligence,  and  that  he  would  not  have  been  in- 
jured but  for  his  contributory  negligence,  if  any  there  was. 
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'*2cl.  But  unless  they  shall  believe  from  the  evidence  that  the 
defendant's  wire  at  that  point,  mentioned  in  instruction  No.  1,  was 
not  so  insulated  or  protected  as  to  make  it  reasonably  free  from  dan- 
jfer,  and  that  the  plaintiff  was  inlured  thereby,  the  law  is  for  the 
•defendant,  and  they  should  so  find. 

•*3d.  Or  if  they  shall  believe  from  the  evidence  that  the  plaintiff 
was  negligent,  and  thereby  contributed  to  cause  the  injury  of  which 
he  complains,  and  that  he  would  not  have  been  injured  but  for  his 
contributory  negligence,  if  any  there  was,  then  the  law  is  for  the 
defendant,  and  they  should  so  find. 

*'4th.  If  the  jury  find  for  the  plaintiffthey  should  award  him  such 
a  sum  in  damages  as  they  may  believe  from  the  evidence  would 
fairly  compensate  him  for  the  mental  and  physical  sufferinvr  endured 
by  him  by  re*ison  of  his  injuries,  and  for  loss  of  time  and  capacity 
1:0  earn  money  at  his  trade  and  occupation.  If  they  shall  find  from 
the  evidence  that  the  injuries  of  8.  T.  McLaughlin  were  caused  by 
the  negligence  of  the  defendant,  and  shall  further  believe  from  the 
evidence  that  the  negligence,  if  any  there  was,  was  gross,  then  they 
may,  in  their  discretion,  award  him  such  a  further  or  additional  sum 
SB  punitive  damages  as  they  may  deem  right  and  proper  under  the 
evidence  and  these  instructions,  not  exceeding  in  all  the  sum  claimed 
in  the  petition." 

Grt>ss  negligence  means  the  absence  of  slight  care. 

'*5th.  Ordinary  care  means  that  degree  of  care  which  ordinarily 
careful  and  prudent  persons  usually  observe  under  the  same  or  sim- 
ilar circumstances." 

Negligence  means  the  failure  to  observe  ordinary  care. 

"6tli.  Contributory  negligence  means  the  failure  to  observe  that 
degree  of  care  which  ordinarily  careful  and  prudent  persons  usually 
observe  under  the  same  or  similar  circumstances  to  protect  them- 
selves from  harm,  and  by  reason  of  such  failure  helped  to  cause  or 
bring  about  the  injury  complained  of." 

To  the  giving  of  instructions  Nos.  1  and  2  the  plaintiff  excepted. 

The  demurrer  to  the  petition  was  properly  overruled,  as  was  also 
the  motion  for  instruction  to  the  jury  to  find  lor  the  defendant.  It 
also  seems  to  us  that  William  Pryott  had  a  disqualifying  interest  in 
the  action,  and  should  have  been  excused  for  cause.  But  by  far 
the  most  important  question  involved  is  the  law  applicable  to  the 
case. 

Electricity  is  a  powerful  and  subtle  force,  and  its  nature  and  man- 
ner of  use  not  well  understood  by  the  public,  nor  is  its  presence 
easily  determined  or  ascertained.  Its  use  for  private  gain  is  very 
extensive,  and  becoming  more  and  more  so.  The  daily  avocation 
of  many  thousands  of  necessity  bring  them  near  to  this  subtle  force, 
and  it  seems  clear  that  the  electric  companies  should  be  held  to  the 
use  of  the  utmost  care  to  avoid  injuring  those  whose  business  or 
pleasure  requires  them  to  come  near  such  a  death-dealing  force. 

In  the  case  of  Clements  and  wife  v.  Electric  Light  Co.,  44  La.,  695, 
et,  seq.j  the  court  said:  "The  decreased  Clements  was  lawfully  on 
the  gallery  roof.  He  was  engaged  in  a  service  that  necessarily  re- 
quired him  to  run  the  risk  of  coming  in  contact  with  defendant\s 
wires,  either  by  stepping  over  them  or  going  under  them.  It  is 
probable  that  tne  latter  mode  was  the  most  convenient,  and  there  is 
no  evidence  that  in  so  doing  he  incurred  any  gre^iter  risk.  The 
wires  were  visible,  and  to  all  appearances  were  safe.  The  great 
force  that  was  being  carried  over  tlie  wire  gave  no  evidence 
of  its  existence.  There  was  no  means  for  a  man  of  ordinary 
education  to  distinguish  whether  the  wire  was  dead  or  alive.    It 
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had  all  the  apfiearances  of  having  heen  properly  insulated.  From 
this  fact  thtre  was  an  Invitation  or  induceipent  held  out  to  Clements 
to  risk  the  consequences  of  contact.  He  had  a  ritrht  to  believe  they 
were  ^afe.  and  that  the  compnny  had  complied  with  its  duties  speci- 
fied by  law.  He  was  required  to  look  for  patent  and  not  latent  de- 
fects. Had  he  known  of  the  defective  insulation  and  put  himself  in- 
contact  with  the  wire  he  would  have  assumed  the  risk.  The  defect 
was  hidden,  and  the  insulation  wrapping  was  deceptive.  It  is  cer- 
tain, had  it  been  properly  wrapped,  Clements  would  not  have  been . 
killed.  His  death  is  conclusive  proof  of  the  defect  of  the  insulation 
and  the  negligence  of  defendant. 

**He  exercised  reasonable  care  in  going  under  the  wire  in  the  per- 
formance of  his  duty,  as  he  had  a  right  to  believe,  from  external 
appearances,  that  the  wire  was  safe.     His  action  was  such  as  not  to- 
tend  to  expose  himself  directly  to  the  danger  which  resulted  in  the 
injury.    In  fact  there  was  no  apparent  danger.    *    *    *    * 

**It  can  not  be  said  that  when  Clements  went  on  the  roof  to  repair 
it  he  went  into  the  presence  of  known  danger  and  assumed  the  haz- 
ards of  the  employment.  The  euiployment  was  not  dangerous.  The 
wires,  if  properly  insulated  as  above  stated,  would  have  been  harm- 
less. It  WHS  only  a  remote  danger  which  he  had  to  risk,  and  this 
depending  upon  the  fact  whether  or  not  the  defendant  company  had 
done  its  duty  iJs  specified  by  law.  The  external  appearanc^,  the 
only  indication  of  performed  duty  to  which  Clements'  attention 
could  be  fixed,  were  guarantees  that  the  <iefendant  company  had 
done  its  duty.  These  appearances  a>sured  him  that  in  the  perform- 
ance of  his  work  in  sweeping  the  roof  it  was  not  dangerous  for  him 
to  risk  going  over  or  under  the  wire.  CBomax  v.  Kail  road  Co.,  42 
An.,  983.) 

**Even  in  the  presence  of  known  danger  to  constitute  contributory 
negligence  it  must  be  shown  that  the  plaintiff  voluntarily  and  un- 
necessarily exposed  himself  to  it,  unless  it  is  of  that  character  that 
the  plaintifl*  must  assume  the  risk  from  the  very  nature  of  the  dan- 
ger to  which  he  is  exposed.  From  the  appearance  of  the  wire,  its 
wrappings  w'ith  insulated  tape,  and  the  known  duty  of  the  defend- 
ant to  protect  the  insulation  at  this  particular  splice  or  joint,  Clem- 
ents had  no  reason  to  anticipate  danger,  except  from  the  fault  of  the 
defendant  company.  This  fault  was  the  cause  of  his  <leath,  and  his 
act  in  passing  under  or  over  the  wires  was  too  remote  to  give  it  the 
character  of  contributory  negligence." 

The  case  of  Ha^  nes  v.  Gas  Co.,  114  N.  C,  211,  was  an  action  to  re- 
cover for  death  caused  by  a  boy  taking  hold  of  a  live  l)roken  wire 
that  was  in  the  street.  We  quote  from  the  decision  of  the  court  as 
follows:  **It  is  due  to  the  citizen  that  electric  companies  that  are 
permitted  to  use  for  their  own  purposes  the  streets  of  a  city  or  town 
shall  be  required  to  exercise  the  utmost  degree  of  care  in  the  con- 
struction, inspection  and  repair  of  their  wires  and  poles,  to  the  end 
that  travelers  along  the  highway  may  not  be  injured  by  their  appli- 
ances. The  danger  is  great,  and  care  and  watchfulness  must  be  com- 
mensurate to  it.  Passengers  on  railroad  trains  have  a  right  to  expect 
and  require  the  exercise  by  the  carrier  of  the  utmost  care,  so  far  as 
human  skill  and  foresight  can  go,  for  the  reason  that  a  neglect  of 
duty  in  such  a  case  is  likely  to  result  in  great  bodily  harm  and  some- 
times death  to  those  who  are  compelled  to  use  that  means  of  convey- 
ance. 'As  the  result  of  the  least  negligence  may  be  of  so  fatal  a 
nature,  the  duty  of  vigilance  on  the  part  of  the  carrier  requires  the 
exercise  of  that  amount  of  care  and  skill  in  order  to  prevent  acci- 
dents.'   (Kay  on  Negligence,  supra^  page  53.)     All  the  reasons  that 
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-support  the  rigid  enforcement  of  this  rieid  rule  against  the  carrier  of 
passengers  by  steam  apply  with  double  forcQ  to  those  who  are  al- 
lowed to  place  above  the  streets  of  a  city  wires  charged  with  a 
deadly  current  of  ele^ftricity  or  liable  to  become  so  charged.  The  re- 
quirement does  not  carry  with  it  too  heavy  a  burden.  Human  skill 
-can  easily  place  wires  and  poles  so  that  they  will  not  break  and  fall 
unless  subjected  to  some  strain  that  could  not  be  anticipated^  and  it 
can  as  readily  prevent  the  possibility,  under  ordinary  circum«<tances, 
of  the  contact  of  wires  that  should  not  be  allowed  to  touch  one  an- 
other." 

The  evidence  in  this  case  conduces  to  show  that  appellant  was  at 
work  at  his  rcifular  trade,  and  was  where  he  had  a  right  to  be,  and 
the  joint  of  the  wire  being  apparently  insulated  was  to  some  extent 
at  least  a  jfuaranty  that  there  was  no  danger.  But  independent  of 
that  fact  the  situation  of  appellant,  his  work  in  hand  and  the  prox- 
imity of  the  wire  were  such  that  he  might  without  negligence  have 
unthoughtedly  taken  hold  of  the  wire,  because  he  seemed  to  need 
support,  and  besides  it  was  hardly  to  be  expected  that  the  current 
"was  on  the  wire  at  about  noon,  the  wire  being  used  wholly  to  sup- 
ply inrandescent  lights  or  lamps. 

It  seems  clear  to  us  that  appellee  should  have  been  required  to 
have  had  perfect  protection  on  its  wire  at  the  point  and  place  where 
appellant  was  injured.  The  fact  that  it  was  very  expensive  or  incon- 
venient is  no  excuse  for  such  failure.  Very  great  care  might  be  suf- 
sufficient  as  to  the  wires  at  points  remote  from  public  passways, 
buildings  or  places  where  persons  need  not  go  for  work  or  business, 
but  the  rule  should  be  different  as  to  points  where  people  have  a  right 
to  go  for  work,  business  or  pleasure.  At  the  latter  points  or  places 
the  insulation  or  protection  should  be  made  perfect,  and  the  utmost 
"Care  used  to  keer)  it  so. 

Instructions  Nos.  1,  2,  5  and  8,  asked  by  appellant,  should  have 
been  given.    The  others  refused  were  not  important,  and  tended  to* 
•draw  attention  to  particular  facts  or  evidence.    Such   instructions 
are  not  favored  in  law. 

It  results  from  the  foregoing  views  that  the  court  erred  in  giving 
instructions  numbers  1  and  2  marked  as  given.  The  other  instruc- 
tions «iven  by  the  court  were  not  excepted  to,  hence  need  not  be 
-discussed. 

For  the  errors  indicated  the  judgment  of  the  court  below  is  re- 
versed and  cause  remanded,  with  directions  to  set  aside  the  verdict 
and  judgment,  and  for  a  new  trial  upon  principles  consistent  with 
this  opinion. 

Brasher,  <&c.  v.  Tandy. 
(Filed  November  25,  1896— Not  to  be  reported.) 

Attachment — The  evidence  in  this  ca»e  was  sufficient  to  authorize  the  judg- 
ment of  the  chancellor  sustaining  an  attachment  sued  out  upon  the  ground 
that  the  defendant  did  not  have  enough  property  to  satisfy  the  debt  sued  on, 
and  that  its  collection  would  be  endangered  by  the  delay  in  obtaining  judg- 
ment and  return  of  *'no  property,"  for  while  the  lot  upon  which  the  note  sued 
on  was  a  lien,  and  which  was  all  the  property  owned  by  defendant,  sold  after 
the  judgment  for  more  than  the  debt,  yet  it  is  manifest  from  the  proof  that 
the  appellee  had  reasonable  grounds  to  believe  that  his  debt  was  in  danger 
from  the  delay  in  obtaining  judgment  and  that  the  property  of  defendant  was 
not  sufScient  to  satisfy  the  demand,  the  residence  upon  the  lot  having  been 
burned,  and  the  object  of  the  attachment  being  to  garnish  the  insurance 
money. 
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A.  H.  Clark  for  appellants. 

J.  I.  Landes  for  appellee. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  only  question  made  on  this  appeal  arises  from  the  order  of  at- 
tachment which  the  appellants  contend  was  not  Justified  by  the 
facts. 

The  debt  was  due  and  owing  by  the  appellants,  and  they  had  the 
money  with  which  to  s^atisfyjthe  demand  and  refused  to  pay.  The 
note  sued  on  was  for  purchase  money  of  a  lot  of  five  or  six  aaiTes^ 
sold  by  the  appellee  to  the  appellants.  The  appella-nts  after  the  pur- 
chase sold  from  time  to  time,  in  sinall  parceN,  all  the  ground  but 
about  one-half  acre,  and  the  appellee  released  his  lien  so  as  the  pur- 
chasers from  his  vendees  might  acquire  a  perfect  title. 

On  the  half-acre  improvements  were  erected  by  the  appellants,, 
and  those  improvements  were  destroyed  by  fire,  and  theground^ 
with  a  small  outbuilding,  was  all  the  appellee  had  to  secure  the  bal- 
ance due  of  the  purchase  money. 

The  buildings  on  the  premij^es  having  been  destroyed,  the  testi- 
mony shows  the  realty  unimproved  was,  in  the  opinion  of  many, 
insufficient  to  pay  the  debt.  An  insurance  had  been  obtained  on 
the  buildings  and  household  effects,  still  the  appellants  refused  to  pay 
the  debt  on  the  ground  that  the  insurance  money  could  not  be  sub- 
jected to  its  payment. 

While  the  lot  sold  after  the  judgment  for  more  than  the  debt,  it  is 
manifest  from  the  proof  that  the  appellee  had  reasonable  grounds  to 
believe  that  his  debt  was  in  danger  from  the  delay  in  obtaininic 
judgment,  and  that  the  property  of  the  defendants  was  not  sufficient 
in  value  to  satisfy  the  demand.  These  facts  were  found  by  the 
chancellor,  and  we  are  not  disposed  t<)  disturb  his  judgment. 

Judgment  affirmed. 


Brooks  v.  Commonwealth. 
(Filed  November  28,  1896.) 

/.  Practice  in  criminal  cases— Continuance — The  killing  on  account  of  whicb 
the  accused  was  indicted  for  murder  having  occurred  on  the  first  day  of  the^ 
term  at  which  the  indictment  was  found,  and  the  indictment  returned  on  the 
second  day  and  the  case  set  down  for  trial  for  the  fourth  day  of  the  term,  the 
court  should,  when  the  case  was  called  for  trial  on  that  day,  have  grttnted  a 
continuance,  it  appearing  from  the  affidavits  of  the  accused  and  of  counsel  ap- 
pointed by  the  court  to  defend  him  that  there  had  not  been  sufficient  timo  to 
prepare  for  the  trial,  there  being  great  excitement  in  the  community  on 
account  of  the  killing,  and  the  accused  being  unable  on  account  of  his  nervous 
condition  to  give  his  counsel  the  names  of  the  witnesses  by  whom  he  could 
sustain  his  plea  of  self-defense.  W'hile  the  accused  was  in  custody  when  the 
indictment  was  found,  yet  the  court  should,  in  the  exercise  of  the  sound  discre- 
tion conferred  by  the  law,  have  granted  the  continuance,  such  a  course  being 
in  harmony  with  the  intent  of  the  provisions  of  section  187  of  the  Criminal 
Code  and  with  the  fundamental  principles  of  the  law  that  entitle  all  persons 
accused  of  crime  to  a  fair  and  reasonable  opportunity  to  procure  the  attend- 
ance of  witnesses  in  their  behalf. 

:i.  Evidence  of  general  threats  upon  trial  for  murder — Upon  a.  trial  for  naur*- 


BKOOKS    V.    COMMONWEALTH.  7O3 

der.  general  threats  by  the  aocused  to  commit  such  an  offense,  although  having- 
no  reference  to  any  particular  individual,  are  admissible  in  evidence  to  show 
malice,  being  proper  to  indicate  the  grade  of  the  offense  rather  than  to  estab- 
lish the  fact  of  guilt. 

W.  W.  McGuire  and  Hobbs  &  Scott  for  appellant. 

W.  S.  Taylor  for  appellee. 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Landes. 

The  appellant  whs  indicted  by  the  grand  jury  of  Morgan  county 
for  the  murder  of  Gus  McKenzie,  and  upon  trial  was  found  and  ad- 
judged guilty  as  charged,  and  is  now  under  sentence  of  death  there- 
for. A  motion  for  a  new  trial  having  been  made  and  overruled, 
this  appeal  is  prosecuted  from  that  judgment. 

The  killing  occurred  in  the  town  of  West  Liberty  on  the  first  day 
of  the  June  term,  18J)6,  of  the  Morgan  Circuit  Court,  about  one  hour 
before  sunset.  The  appellant  was  promptly  arrested  and  i  in  prisoned,, 
and  by  about  10  o'cioclt  a.  m.  of  the  next  day  the  indictment  wa» 
returned  by  the  grand  jury.  On  the  same  day  the  court  orderi»d  the 
case  to  be  set  down  lor  trial  on  the  fourth  day  of  the  term,  and,  the 
appellant  being  unable  to  employ  counsel,  the  court  appointed  two 
of  the  attorneys  of  the  court  to  defend  him. 

When  the  case  was  called  f(»r  trial  on  the  fourth  day  of  the  term 
the  appellant,  who  had  been  confined  in  jail  ever  since  the  killing, 
made  atfidavit  and  by  his  counsel  moved  for  a  continuance  of  the 
case  until  the  next  term  of  the  court  to  enable  him  to  prepare  for 
trial,  without  having  had  any  witnesses  summoned  to  testify  in  hi& 
behalf. 

While  no  witnesses  were  named  in  this  affidavit  by  whom  the 
appellant  expected  to  be  able  to  prove  any  material  facts  in  his  de- 
fense, it  was  stated  in  substance  that  the  killing  was  done  while  both 
he  and  the  deceased  were  under  the  influence  of  strong  drink,  and 
while  they  were  engaged  in  a  dispute  and  in  the  midst  of  great  ex- 
citement, which  was  still  prevailing  in  the  county,  ancl  that  he  shot 
the  deceased  in  self-defense;  but  sd  great  was  the  excitement  sur- 
rounding him,  and  such  was  his  condition,  that  at  the  time  he  did 
not  know  who  was  present  or  by  whom  he  could  prove  the  facts  to- 
sustain  his  plea  of  self-defense;  that  he  had  not  had  time  sufficient 
to  prepare  for  his  defense,  and  that,  ever  since  the  killing,  he  had 
been  in  such  a  condition  of  worry,  excitement  and  prostration  that 
he  had  been  unable  to  tell  his  attorneys  anything  about  his  case. 

Both  of  his  attorneys  made  statements  in  support  of  the  motion 
for  a  continuance,  showing  that  they  had  neither  sufficient  time  nor 
opportunity  to  make  suitable  preparation  for  the  defense.  One  of 
them,  who  had  been  for  many  years  in  active  practice  both  in  crim- 
inal and  civil  cases,  stated  that  the  appellant  was  nut  able,  onacrount 
of  his  nervous  condition,  to  tell  him  who  was  present  at  the  killing, 
and  that,  **on  account  of  the  state  of  public  opinion  and  the  addi- 
tional facts,  neither  he  nor  his  associate  counsel  knew  the  facts  of 
the  killing,  and  the  defendant  can  not  tell  at  this  time  who  does 
know.  He  thinks  it  impossible  to  obtain  a  fair  and  impartial  trial  for 
the  defendant  at  this  term  of  the  court."  He  further  stated  that  he 
believed  that  "by  the  next  term  of  the  court  the  defendant  can  have 
the  facts  of  his  case  understood,"  and  that  '*a  trial  of  this  case  at 
this  term  of  the  couri  is  to  him  a  leap  in  the  dark,  and  that  he  caik 
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not  do  the  defendant  Justice  in  his  defense  If  forced  to  try  at  the 
present  term." 

The  motion  for  a  continuance  was  overruled  by  the  court  and,  ex- 
ceptions having  been  properly  taken,  this'  is  here  complained  of  as 
«rror  prejudicial  to  the  substantial  rights  of  the  appellant. 

It  can  hardly  be  said  that  the  facts  upon  which  the  motion  for  a 
continuance  in  this  case  was  based,  as  set  forth  in  the  affidavit  of  the 
appellant  and  the  statements  of  his  counsed,  were  technically  legal 
grounds  for  a  continuance.  At  the  same  time  they  were  of  such  a 
character  as  would  have  warranted  action  by  the  lower  court  upon 
the  motion  favorable  to  the  appellant  in  the  exercise  of  a  sound  dis- 
<?retion  conferred  by  the  law. 

Section  186  of  the  Criminal  Code  provides  that  if  the  defendant  is 
in  custody  or  on  bail  when  the  indictment  is  found  *'the  trial  may 
take  place  at  the  same  term  of  the  court,  at  a  time  to  l)e  fixed  by  the 
•court." 

In  every  prosecution,  before  a  trial  can  be  lawfully  had,  the  de- 
fendant must  be  **before  the  court"  in  some  way  or  by  some  proceas, 
usually  before  the  commencement  of  the  term  of  court  at  which  it 
is  proposed  the  trial  shall  be  had  (Criminal  Code,  section  187);  but 
the  conditions  provided  for  by  the  section  quoted  is  where  a  defend- 
ant is  **before  the  court"  on  some  charge  before  or  at  the  time  "the 
indictment  is  found."  And  the  object  of  these  provisions  is  to  se- 
*cure  as  speedy  a  trial  in  all  cases  as  may  be  consistent  with  the 
allowance  of  reasonable  time  for  preparation,  both  for  the  Common- 
wealth and  the  accused. 

In  this  case  the  crime  with  which  the  accused  was  char^^ed  was 
•committed  after  the  commencement  of  the  term  of  the  court  at 
which  the  indictment  was  found,  and  he  was  indicted  while  in  cus- 
tody, and,  therefore,  **before  the  court"  on  the  charge,  but  w^ithout 
•any  previous  inquisitirm. 

There  is  nothing  in  the  record  to  show  that  the  learned  judge  of 
the  trial  court,  in  overruling  the  motion  for  a  continuance,  was  ac- 
tuated by  other  than  a  high  sense  and  purpose  of  fairness  and  duty, 
both  toward  the  Commonwealth  and  ihe  accused,  ypt,  under  the 
circumstances  surrounding  and  growing  out  of  this  deplorable  trag- 
edy, and  considering  the  pitiable  condition  in  which  the  accused 
was  found,  we  are  of  the  opinion  that  he  or  his  counsel,  who  were 
officers  of  the  trial  court  and  had  undertaken  the  burden  of  defend- 
ing the  accused  in  obedience  to  its  order,  Hn<l  w'hose  statements 
ought  to  have  had  great  weight  with  the  court  upon  the  question  of 
continuance,  did  not  have  sufficient  time  to  prepare,  and  in  fact  that 
they  could  not  have  made  the  proper  preparation  for  the  trial  of  the 
case  at  the  June  term  of  the  court.  In  this  view  of  the  case  the 
•continuance  asked  for  ought  to  have  been  granted  by  the  trial  court. 
This,  we  hold,  would  have  been  in  harmony  with  the  intent  of  the 
provisions  of  the  Code,  to  which  reference  has  been  made,  and  with 
the  fundamental  principles  of  the  law  that  entitle  all  persons  accused 
of  |?rime  to  a  fair  and  reasonable  opportunity  to  procure  the  attend- 
ance of  witnesses  in  their  behalf.  (Wills  v.  Commonwealth,  12  Ky. 
Law  Rep.,  111.) 

Over  the  objection  of  the  appellant  testimony  was  admitted  by 
ihe  trial  court  in  behalf  of  the  Ccmimonwealth  of  general  threats 
made  by  the  appellant  on  the  day  and  a  short  time  before  the  diffi- 
culty in  which  the  killing  occurred,  and  the  object  of  this  testimony 
was  to  establish  malice. 

Henry  Rose  testified  that  about  a  half  hour  before  the  killing  the 
appellant  came  to  the  store  where  he  was  clerking,  and  that  he  asked 
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him  if  he  wanted  anything,  and  that  his  answer  was:  '*Yes;  he 
wanted  sonne  damned  man  to  Jump  on  him  so  that  he  could  Icili 
him.  He  had  tried  Jess  Blair  and  James  BJair,  and  they  would  not 
stand  in." 

Coon  Kose  testified  that  from  twenty  to  thirty  minutes  before  the 
killing  the  appellant  came  by  where  he  was,  about  one  hundred 
yards  from  the  place  where  the  killinfir  occured,  and  said  he  would 
^'blow  some  damned  man's  lamp  out." 

Dan  Caskey  testified  that  a  half  hour  or  an  hour  before  the  kill- 
ins:  the  appellant  came  where  he  was,  with  James  Blair,  and  said: 
*'BoyH,  stay  in  town  to-night;  I  am  going  to  kill  some  damned 
man." 

Grant  Caskey  testified  that  about  an  hour  before  the  killini?  the 
appellant  passed  up  the  street  by  him,  going  in  an  opposite  direction 
from  the  place  where  the  killing  took  place,  and  said  '*he  did  not 
give  a  danm  for  hell;  the  West  was  his  home." 

It  is  claimed  that  the  court  erred  in  admitting  this  testimony.  It 
was  error,  under  the  circumstances  prejudicial  to  the  substantial 
rights  of  the  accused,  to  admit  the  testimony  of  Grant  Caskey,  the 
last-named  witness.  What  the  accused  said,  as  testified  to  by  this 
witness,  may  have  been  an  expression  of  his  sentiments  and  feelings 
at  the  time,  and  yet  the  words  used  were  not  of  the  kind  that  indi- 
cated either  motive  or  purpose  to  commit  crime.  But  according  to 
the  weight  of  authority  the  testimony  of  the  other  witnesses  of 
general  threats  mnde  by  the  accused  or  of  his  purpose  to  do  an  act 
which  would  be  criminal,  the  like  of  which  followed,  was  admissible 
in  order  to  establish  **general  malice  and  purpose  to  injure  or  kill 
some  one,"  of  which  the  deceased  became  the  victim.  (\V  hi  taker  v. 
Commonwealth,  13  Ky.  Law  Rkp.,  504.) 

And  in  such  cases  it  is  not  necessary  to  show  that  the  threats  had 
reference  to  any  particular  individual. 

In  Hopkins  v.  Commonwealth,  60  Penn.  St.,  9;  88  Am.  Dec,  518, 
the  rule  is  stated  in  the  following  language:  **Nor  was  it  necessary 
that  the  premeditated  malice  should  have  selected  a  victim.  If  the 
jury  believe  that  the  prisoner  had  formed  the  deliberate  design  to 
kill  somebody,  and  in  pursuance  of  thnt  purpose,  within  an  hour 
after  declaring  it,  did  kill  Mi'Marity,  the  Commonwealth  had  the 
right  to  insist  upon  his  conviction  c)f  murder  in  the  first  degree,  and 
that  they  might  thus  insist  they  had  a  right  to  prove  his  declaration 
an  hour  before  the  deed. 

Blackstone  ranks  ''antecedent  menaces"  and  ** former  erudges"  as 
evidence  of  malice  prepen-^e;  and  he  tells  us,  morever,  that  **  ma  lice 
prepense  is  not  so  properly  spite  or  malev«)lence  to  the  decf*ased  in 
particular  case,  or  any  evifdesign  in  treneral,  the  dictate  of  a  wicked, 
-depraved  and  malignant  heart."  There  are  many  other  authorities 
to  the  same  effect,  a  few  only  of  which  need  be  referred  to.  (Ain.  & 
Eng.  Ency.  of  Law,  volume  4,  page  866;  Sparks  v.  Commonwealth, 
89  Ky.,  641;  State  v.  Kin^,  9  Mont.,  445;  Hodge  v.  State,  26  Fla.,  11; 
Note  to  Wilson  v.  State  (Florida),  17  L.  R.  A.,  662.) 

But  it  may  be  observed  that  such  evidence  is  proper  to  indicate 
the  grade  of  the  olfense  rather  than  to  establish  the  fact  of  guilt, 
which  is  the  view  of  Mr.  Wharton,  as  expressed  in  1  Wharton's 
Criminal  Law,  section  727.  The  trial  court,  therefore,  did  n«»t  err  in 
admitting  the  testimony  of  Henry  R  )se,  Coon  Rose  and  Dm 'Cas- 
key as  to  general  threats  made  by  the  appellant  before  the  killing. 

But  for  the  reasons  we  have  indicated  the  judgment  is  reversed 
and  cause  remanded,  with  directions  to  set  aside  the  verdict  of  the 
jury  and  to  award  a  new  trial,  and  for  proceedings  consistent  with 
this  opinion. 
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OwENSBORo,  Falls  of  Rough  &  Green  River  R.  R.  Co.  v. 

Barker. 

(Filed  November  2o,  1896— Not  to  be  reported.) 

Railroads  -Construction  of  road  xtpon  different  strip  of  land  from  that 
granted — In  thin  action  against  a  railroad  company  to  recover  a  parcel  of 
land  alleged  to  be  in  poHnension  of  defendant  withont  the  consent  of  plaintiff, 
in  which  defendant  relied  upon  a  deed  from  plaintiff  conveying  a  strip  of 
ground  '*6<>  feet  in  width  lying  along  and  including  the  established  line  of 
railway  to  be  constructed  by  said  railroad  company,"  the  reasonable  conclu- 
sion is  that  a  right  of  way  along  the  route  which  had  then  been  surveyed  and 
marked  was  what  was  asked  and  given,  nothing  else  being  said,  and,  the  com- 
pany having  constructed  its  road  over  a  different  part  of  plaintiff's  land,  the 
jury  were  authorized  to  find  for  plaintiff,  the  instructions  given  containing 
the  law  of  the  case  and  being  as  favorable  to  defendant  as  it  was  entitled  to 
have. 

J.  A.  Dean  for  appellant. 
Sweeney.  Ellis  &  Sweeney  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judg:e  Guffy. 

This  action  was  Instituted  by  the  appellee  to  recover  a  certain  par- 
cel of  land  alleged  to  be  in  the  possession  of  the  appellant  without 
the  consent  of  appellee. 

The  appellant  relied  upon  a  deed  executed  by  appellee.  The  ap- 
pellee in  his  reply  denied  that  the  deed  mentioned  embraced  the 
land  in  contest,  but  appellant  alle;;ed  that  it  wius  so  intended,  or  in 
other  words  that  it  conveyed  and  was  intended  to  convey  a  ritrht  of 
way  through  appellee's  land  at  such  point  as  the  road  should  be  fi- 
nally located.  Issue  being  joined,  the  jury  found  for  plaintif)',  and 
judgfment  was  rendered  in  appellee's  favor  for  the  land  claimed,  de- 
scribing the  same.  • 

Appellant's  motion  for  a  new  trial  was  overruled,  and  it  now  prose- 
cutes this  appeal.  Seven  grounds  were  relied  on  for  a  new  trial.  The 
first,  second  and  third  grounds  are  objections  to  instructions  1,  2  and 
D.  The  fourth  is  that  the  court  erred  in  rendering  judj?ment  on 
the  verdict  for  the  recovery  of  the  land;  fifth,  that  the  court  erred  in 
rendering  any  judgment  on  the  verdict;  sixth,  that  the  verdict  is 
vaarue,  indefinite  and  unwrtain;  seventh,  that  the  judgment  is  not 
supported  or  authorized  by  the  verdict. 

\Ve  quote  from  the  deed  a«<  follows:  **A  strip  of  or  parcel  of  ground 
sixty-six  (66)  feet  in  width,  lying  along  and  indudini;  the  established 
line  of  railway  to  be  constructed  by  said  railway  company,  and  ex- 
tended along  said  line  the  same  width,  with  all  proper  and  necessary 
vjrades,  slopes  on  either  side,  over,  through  and  across  the  real  estate 
in  Daviess  county,  Kentucky,  known  and  described  as  follows,  viz: 
(.'ommencin^  at  JBarker's  eastern  line  and  running  through  his  said 
land  a  width  of  sixty-six  (66)  feet  to  Gillum's  line,  and  containing 
acres."    *    *    ^ 


The  contention  of  appellant  is  that  the  conveyance  does  and  was 
intended  to  convey  to  it  a  right  ot  way  across  appellee's  land^ 
wherever  the  road'should  be  finally  run  or  located,  while  appellee 
contends  that  he  only  gave  the  right  of  way  where  the  line  was 
then  marked.  That  route  is  called  the  Alsop  survey.  It  so  hap- 
pened that  the  road  was  not  built  on  the  Alsop  survey,  but  located 
perhaps  from  forty  to  seventy  yards  from  it. 
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The  sole  question  in  the  case  was  as  to  appellee's  right  to  recover 
the  land  sued  for  here.  We  think  the  verdict  sufficiently  definite, 
and  that  the  judgment  entered  upon  the  verdict  was  legal  and 
proper. 

The  proof  conduces  to  show  that  a  survey  of  the  route  for  the 
railway  had  been  made,  stakes  driven  down  and  trees  marked 
through  appellee's  land.  Mr.  Triplett  seems  to  have  been  acting  for 
the  railway  company,  and  had  with  him  a  deputy  clerk  for  the  ex- 
press purpose  of  taking  aci^nowledgments  of  land  owners  of  the 
right  of  way,  and  appellee  testified  that  he  only  donated  the  right 
of  way  as  surveyed,  and  that  the  route  as  run  and  built  upon 
damaged  his  land  much  more  than  the  Alsop  route  would  have 
done,  and  he  is  strongly  corroborated  by  other  witnesses,  and  this 
proof  is  not,  as  we  view  it,  so  much  in  conflict  with  Capt.  Triplett's 
testimony  as  counsel  seems  to  think,  except  as  to  specific  statement 
that  the  deed  was  for  the  right  of  way  along  the  exact  route  of  the 
Al!«op  survey. 

The  survey  having  been  marked,  nothing  else  being  said  or  speci- 
fied, the  reasonable  conclusion  would  be  that  a  right  of  way  along 
that  route  was  what  was  asked  and  given.  If  it  had  been  intended 
that  a  right  of  way  was  to  be  given  on  apy  route  thereafter  selected 
the  deed  or  contract  should  have  been  so  made. 

It  also  appeary  from  the  proof  that  appellee,  when  he  found  that 
another  route  had  been  selected,  notified  the  company  that  lie  had 
not  given  consent  to  that  survey,  forbid  the  construction  of  the  road 
on  the  line  on  which  it  was  finally  built. 

The  first  and  second  instructions  contain  the  law  of  the  case,  and 
are  as  favorable  to  appellant  as  it  was  entitled  to.  Instruction  D 
contains  a  general  proposition  of  law,  but  need  not  to  have  been 
given  in  this  case,  but  did  not  and  could  not  have  prejudiced  the 
substantial  rights  of  the  appellant. 

Judgment  affirmed. 


Snow  v.  Morse  &  Willis. 
(Filed  November  24,  1896--Not  to  be  reported.) 

1.  Action  to  quiet  title—To  maintain  a  bill  of  peace  one  must  show  a  right 
or  title  at  law. 

2.  Land  patents — Location  shown  by  parol  testimony — It  being  clear  there  is 
an  error  in  the  calls  of  a  patent  under  which  defendants  claim,  they  had  the 
right  to  show  the  actual  location  of  the  patent  by  parol  testimony. 

S.  Sam<?— Patents  issued  by  authority  of  Kentucky  warrants,  which  issued  by 
authority  of  the  act  of  1835  and  amendments  thereto,  are  void  so  far  as  they 
interfere  with  previous  surveys  or  actual  settlers  and  no  further.  Therefore,  a 
partial  interference  does  not  render  the  whole  patent  void. 

Robert  J.  Breckinridge,  jr.,  for  appellant. 
Stone  &  Stone  for  appellees. 
Appeal  from  Casey  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

Snow  brought  this  action  to  quiet  the  title  to  229  acr^s  by  virtue  of 
a  patent  granted  by  the  Commonwealth  of  Kentucky  in  May,  1869, 
to  him. 

Morse  A  Willis  claim  that  they  are  the  owners  of  certain  bounda- 
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ries  of  land  embraced  in  the  boundaries  of  two  certain  patents,  one 
^f  which  was  granted  to  Geo.  L.  Owsley  in  1849  by  the  Common- 
wealth of  Kentucky  for  125  acres,  and  the  other  to  one  Barnett  in 
1866  by  the  Commonwealth  of  Kentucky  for  150  acres.  They  claim 
to  have  acquired  the  title  of  the  patentees  by  regular  conveyances. 

There  can  be  no  question  that  the  229-acre  grant  interferes  with 
the  150-acre  patent  to  the  extent  of  about  56  acres,  and  if  the  126-acre 
tract  is  located  where  appellees  claim  it  to  be,  then  the  229-acre  tract 
interferes  with  it  to  the  extent  of  some  65  acres.  To  maintain  a  bill 
of  peace  one  must  show  a  right  or  title  at  law.  (Scott  v.  Means,  80 
Ky.,  460.) 

As  to  the  interference  with  the  150  acre  tract  the  patent  is  void  to 
the  extent  of  such  interference.  Snow  did  not  acquire  any  title 
thereto  by  his  patent,  and  has  not  since  done  so  by  possession,  hence 
he  has  failed  to  manifest  any  right  or  title  to  the  land  embraced  in 
such  interference. 

The  boundary  to  the  12')  acre  tract  is  described  in  the  patent  and 
survey  upon  which  it  was  issued  as  follows:  Beginning  at  a  chest- 
nut, James  Owsley's  corner  to  a  20l)-acre  tract;  thence  X.  86  E.  282 
poles  to  a  white  oak,  J.  B.  Barnett's  corner;  thence  with  his  line  E. 
130  poles  to  two  poplars  and  hickory;  thence  north  112  poles  to  a 
black  oak;  thence  S.  72  W:  434  to  the  beginning." 

The  contention  of  the  appellees  is  that  the  calls  of  the  patent  are 
incorrect  in  that  they  do  not  correspond  with  the  survey  as  actually 
made,  located  and  marked  by  the  surveyor  who  made  the  original 
survey. 

The  calls  of  the  patent  of  the  12o-acre  tract  do  not  embrace  the 
land  in  dispute.  Neither  are  there  any  lines  or  corner  trees  to  be 
found  corresponding  with  such  calls.  Instead  of  running  to  thf 
Barnett  corner  called  for  it  runs  in  the  oppasite  direction.  The 
Barnett  corner  is  west,  not  efist,  of  the  beginninjr  corner.  To  run 
the  first  call  of  the  patent  a  westerly  instead  of  an  east  course,  and  the 
last  call  an  easterly  instead  of  a  west  course,  the  patent  approxi- 
mately covers  the  land  as  claimed  by  appellees.  To  thus  run  it  the 
surveyor  (Gefford)  found  the  lines  and  corners  thus  called  for  in  the ' 
patent,  and  that  they  corresponded  in  age  with  the  date  of  the  pat- 
ent. The  chestnut,  James  Owsley  ^s  corner,  is  well  known.  Likewise 
are  the  corners  and  line  of  Barnett,  called  for  in  the  patent.  These 
facts  are  supplemented  by  the  testimony  of  the  surveyor  who  sur- 
veyed and  located  the  patent  lioundary  and  marked' off  the  lines 
and  corners  thereto,  and  who  testifies  that  he  marked  the  lines  and 
corners  lound  by  Gefford  when  the  warrant  was  laid. 

It  is  perfectly  clear  there  is  an  error  in  the  calls  of  the  patent,  and 
it  is  as  equally  clear  that  the  survey  of  the  125-acre  tract  was  made, 
located  and  marked  asclaime^l  by  appellees.  It  covers  part  of  the 
Jand  in  dispute. 

We  deem  it  unnecessary  to  cite  any  of  the  numerous  decisions  of 
this  court  to  sustain  the  claim  that  appellees  had  the  right  to  show 
the  actual  location  of  the  patent  by  parol  testimony.  About  one- 
half  of  an  acre,  embraced  by  the  12o-acre  patent,  is  covered  by  a 
senior  patent  granted  John  Carpenter.  Appellant,  therefore,  claims 
that,  under  the  act  of  1835  and  subsequent  amendments,  the  fact 
that  the  interference  of  the  one-half  acre  rendered  the  whole  patent 
void.  McMillan's  heirs  v.  Hutcheson,  <&c.,  4  Bush,  611,  is  cited  to 
sustain  his  contention. 

In  that  case  the  whole  of  the  junior  patent  boundary  was  em- 
braced in  the  senior  grant,  and  of  course  the  court  held  that  the  pat- 
ent was  void.    Patents,  issued  by  authority  of  Kentucky  warrants. 
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which,  issued  by  authcirity  of  the  act  of  1885,  and  amendments 
thereto,  are  void  so  far  as  they  interfere  with  previous  surveys  or 
actual  settlers  and  no  further.    (Little,  &c.  v.  Bishop,  9  B.  M.,  246.) 
The  judgment  is  affirmed. 


Gaither  v.  Dougherty. 
(Filed  December  9, 1896— Not  to  be  reported.) 

i.  Agreemenl  to  arbitrate — The  general  rule  is  that  an  apreement  to  refer  a 
case  to  arbitration  will  not  be  regarded  by  the  courts,  and  that  they  will  take 
jurisdiction  and  determine  the  dispute  between  the  parties,  notwithstanding 
such  agreement.  The  exception  to  that  rule  applicable  in  cases  where  the 
fame  agreement  which  creates  the  liability  qualifies  it  by  providing  that  be- 
fore any  Yight  of  action  shall  accrue  certain  facts  shall  be  determined  or 
amounts  and  values  ascertained  does  not  apply  in  this  case. 

2.  Attorney's  fee — Evidence — In  this  action  to  secure  an  attorney's  fee  under 
an  agreement  to  pay  a  "reasonable  fee,"  no  fraud  or  mistake  in  the  contract 
being  alleged,  it  was  error  to  allow  the  defendant  to  state  that  his  understand- 
ing of  the  contract  for  the  fee  was  different  from  the  plain  language  of  the 
writing. 

5.  Same — It  was  error  prejudicial  to  plaintiff  to  permit  the  schedule  of  fees 
adopted  by  the  Elizabethtown  bar  for  services  rendered  in  that  county  to  be 
fjiven  in  evidence;  nor  was  the  amount  of  legal  business  the  plaintiflp  had  on 
hand  at  the  time  relevant,  the  question  being  solely  as  to  the  value  of  the  ser-. 
vices  plaintiff  ren'dered  to  defendant. 

Hobson  &  O^Meara  for  appellant. 

S.  H.  Bush  and  J.  D.  Irwin  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

Appellant  went  to  California  as  attorney  for  appell^a  under  the. 
following  contract: 

*'Ji;ne  10,  1884. 
*'For  legjal  services  concerning  the  estate  of  Benj.  Dougherty,  de- 
ceased, I  agree  to  pay  James  E  Gaither  a  reasonable  fee,  in  propor- 
tion to  what  I  actually  get,  to  pay  his  expenses  to  Ukiah,  California, 
and  return,  he  agreeing  to  go  by  excursion,  the  railroad  fare  being 
about  one  hundred  and  seventy-five  dollars  f$17o.) 

'*Z.  G.  Dougherty.'* 

Appellant  remained  in  California  nearly  two  weeks,  exclusive  of 
the  time  of  travel.  There  is  dispute  as  to  the  amount  and  value  of 
the  service  he  rendert»d  while  there,  but  it  is  not  necessary  to  go  into 
that  question.  After  his  return  he  was  paid  $150  by  appellee.  In 
May  of  the  year  following  the  appellant,  with  appellee  as  his  surety, 
executed  his  note  to  the  Bank  of  Elizabethtown  and  borrowed  $500. 
After  one  or  two  renewals  the  bank  brought  suit  and  obtained  a 
judgment  for  the  amount  ot  the  note,  which  was  then  paid  by  the 
appellee.  Appellee  then  brought  suit  against  appellant  for  the 
amount  thus  paid,  alleging  that  the  money  obtained  was  used  by 
appellant  for  his  own  benetit.  Appellant  pleaded  an  agreement  to 
arbitrate  the  unsettled  matters  in  relation  to  the  fee  for  services  iu 
California,  and  that  no  arbitration  had  been  had,  and  to  this  plea  a 
demurrer  was  properly  sustained.  This  agreement  ^omes  within  the^ 
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{{general  rule  that  an  a^irreement  to  refer  a  case  to  arbitration  will  not 
be  regarded  by  the  courts,  and  that  they  will  take  jurisdiction  and 
determine  the  dispute  between  the  parties,  notwithstanding  such 
ajj^reement.  The  exception  to  that  rule,  appli(*able  in  cases  where  the 
same  ajfreement  which  creates  the  liability  qualifles  it  by  providinj^ 
that  before  any  right  of  action  shall  accrue  certain  facts  shall  be  de- 
termined or  amounts  and  values  ascertained,  does  not  apply  in  this 
case.  (Story's  Equity  Jur.,  1457.) 

Appellant  then  pleaded  a  set-off  of  $750,  beins:  the  fee  claimed  by 
him  lor  legal  services  on  the  California  trip,  and  the  jury  rendered  a 
verdict  against  him  for  $;^25. 

It  is  unnecessary  to  go  into  the  facts  in  detail,  as  we  are  of  opinion 
that  the  court  erred  to  the  prejudice  of  appellant  in  the  admission  of 
evidence.  There  whs  no  plea  of  fraud  or  mistake  in  the  contract  re- 
lied on  by  appellant.  It  was,  therefore,  error  to  allow  appellee, 
against  objection,  to  state  that  his  understanding  of  the  contract  for 
the  fee  was  different  from  the  plain  language  of  the  writing,  and  that 
he  understood  that  he  agreed  to  pay  only  $175  for  appellant's  entire 
expenses  and  services.  It  was  aNo  prejudicial  error  to  permit  the 
schedule  of  fees  adopted  by  the  Eiizabethtown  bar  for  services  ren- 
dered in  that  county  to  be  given  in  evidence.  The  only  issue  was 
what  was  a  reasonable  fee  for  the  servic;^  rendered  on  the  California 
trip,  and  this  might  have  been  proved  by  persons  familiar  with  the 
value  of  such  services.  Nor  does  it  seem  to  us  that  the  amount  of 
legal  business  appellant  had  on  hand  at  the  time  is  relevant,  as  the 
question  is  solely  as  to  the  value  of  the  service  which  he  rendered  to 
appellee. 

For  the  reasons  given  the  judgment  is  reversed,  with  directions  to 
grant  a  new  trial  and  for  further  proceedings  consistant  with  this 
opinion. 


Fink,  &c.  v.  Leismax. 

SaMK  v.  HoBLiITZER. 

(Filed  December  5,  1896— Not  to  be  reported.) 

Conatmction  of  devise — Under  a  devise  by  a  testator  to  his  wife  of  all  his  prop- 
erty, "personal,  mixed  and  real  estate"  during  her  lifetime,  with  full  power  and 
authority  to  sell  if  she  sees  proper,  the  testator  further  providing  that  after 
her  death  all  his  property,  real  personal  and  mixed,  "what  may  have  been  left,'* 
shall  be  divided  among  his  children,  the  widow  had  the  power  to  pass  the  fee 
by  a  sale  of  the  property,  real  or  personal. 

Samuel  J.  Boldrick  for  appellants. 

O'Neal  &  Pryor  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

In  the  two  consolidated  cases  there  is  involved  the  question  of  title 
to  the  realty  sold  byAnna  M  .Fink  to  the  appellees.  The  power  of  sale 
is  derived  from  the  will  of  her  husband,  Simon  Fink.  He  gives  to 
her  ail  of  his  ^^persomU^  mu'ed  and  real  estate  property  during  her 
lifetime,  with  full  power  and  authority  to  set/  property  if  she  sees 
proper,'*  etc.  He  further  provides  that  after  her  death  he  wants  all 
his  property,  real,  personal  and  mixed,  '*what  mai/  have  been  left," 
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divided  between  his  children,  showing  clearly  an  intention  on  his 
part  to  vest  in  her  the  power  to  pass  the  fee  by  a  sale  of  the  prop- 
erty, real  or  personal. 
Such  beinjr  the  judgment  below  it  is  affirmed. 


Ford  Lumber  Co.  v.  Arvine. 
(Filed  December  5,  18%— Not  to  be  reported.) 

Judgment  supported  by  eridencc  —In  this  action  to  recover  of  defendant  the 
amount  of  a  check  ^iven  him  while  acting  an  agent  for  plaintiff  to  pay  off 
certain  employen  of  plaintiff,  as  it  is  shown  that  defendant  paid  the  amount 
of  the  check,  less  a  small  sum  conceded  to  be  due  him,  to  one  who  was  agent 
of  plaintiff,  and  as  such  authorized  to  discharge  defendant  from  employment 
and  to  receive  back  from  him  the  check,  and  that  plaintiff  in  fact  received 
the  benefit  of  the  money,  a  verdict  for  defendant  was  authorized  by  the  evi- 
dence. 

Riddell  &  Riddell  for  appellant. 

Grant  E.  Lilly  and  White  &  Smith  for  appellee. 

Appeal  from  P^stlll  Circuit  Court. 

Opinion  of  the  court  by  Judjre  Lewis. 

The  issue  was  squarely  presented  in  an  instruction  to  the  jury 
whether  Noland  was  agent  of  plaintiff,  and  as  such  authorized  to 
discharge  defendant  from  employment  and  receive  back  from  him 
the  check  for  $151.47  drawn  in  his  favor  by  plaintiff;  and  as  proceeds 
of  that  check,  less  $24  conceded  to  be  due  defendant,  now  deposited 
in  ^nk  to  the  cre<lit  and  at  the  request  of  Noland,  and  by  him  sub- 
sequently paid  to  other  employes  of  plaintiff,  we  do  not  see  any 
cause  of  this  action;  for  the  agency  of  Noland  having;  been  found  l)y 
the  jury  to  be  an  existing  fact,  and  there  being  no  evidence  what- 
ever that  defendant  appropriated  more  than  $24  that  was  owing  him, 
plaintiff  was  not  injured,  but  on  the  contrary  got  and  accepted  the 
full  benefit  of  the  check  or  proceeds  of  it. 

Judgment  affirmed. 


Georgetown  VVatek  Co.  v.  Central  Thompson-Hocston  Co. 
(Filed  December  10,  1896— Not  to  be  reported.) 

Appellate  pra<^t ice-  -H  ithdraival  of  opinion —Vshile  a  court  should  have  the 
power  to  correct  an  erroneous  opinion  during  the  term  at  which  it  is  deliv- 
ered, even  after  the  time  for  filing  petition  for  rehearing  has  expired,  yet  this 
should  not  be  done  unless  the  case  is  one  that  leaves  no  doubt  as  to  the  neces- 
sity for  the  court  of  its  own  motion  to  take  back  the  opinion.  An  opinion 
will  not  be  set  aside  upon  facts  outside  the  record  which  properly  constitute 
the  subject  of  a  bill  of  review. 

Bell  &  Bell,  R.  P.  Jacob,  Thomas  Turner  and  C.  C.  Turner  for  ap- 
pellant. 

Tyler  &  Apperson  and  J.  R.  Morton  for  appellee. 

Appeal  from  Scott  Circuit  Court. 


yV2     GEORGETOWN  WATER  CO    V.  dENT.  THOMPSON.   &C.,  CO. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  purchasers  of  the  water  plant  sold  under  the  judgment  in  thi» 
case  have  been  in  the  pos8e.^ion  some  three  years.    The  ease  has- 
been  brous^ht  to  this  court  with  no  supersedeas,  and,  after  the  expi- 
ration of  the  time  for  filing  the  petition  for  a  rehearine,  the  modified 
opinion  is  asked  to  be  set  aside,  not  upon  the  facts  of  the  record  but 
upon  a  state  of  case  that,  if  it  exists  at  all,  is  the  subject  of  a  bill  or 
review,  and  not  within  the  Jurisdiction  of  this  court. 

While  the  court  should  have  the  power  to  correct  an  erroneous 
opinion  during  the  term  at  which  it  is  delivered,  no  such  precedent 
should  be  established  unless  it  is  a  case  that  leaves  no  doubt  as  to 
the  necessity  for  the  court,  of  its  own  motion,  to  take  back  the  opin- 
ion. If  the  rule  is  otherwise  established  there  Would  be  no  end  to 
litigation  and  the  labors  of  the  court  never  over,  but  in  this  case  the 
court  is  satisfied  the  modified  opinion  is  correct. 

The  counsel  asking  for  the  relief,  or  to  have  the  modification  made, 
was  not  the  original  counsel  in  the  case,  and  seems  to  have  over- 
looked, as  this  court  did  in  the  original  opinion,  the  facts  conceded 
by  the  water  company  and  upon  which  the  Judgment  of  sale  was 
based,  and  if  the  fucts  stated  by  the  defense  are  true,  then  the  water 
company  could  not  have  been  prejudiced  by  the  sale,  and  there  was 
no  other  alternative  but  to  have  it  sold,  as  asked  for  by  both  parties. 
The  petition  stated  a  cause  of  action,  and  could  not  be  dismiss^^ 
The  contention  is  that  if  this  sale  is  upheld  it  will  result  in  a  great 
sacrifice  of  the  rights  of  the  company  and  its  property.  The  peti- 
tion alleges  that  $8o,t)00  of  bonds  had  been  issued  and  negotiated^ 
and  a  mortgage  given  to  secure  their  payment,  with  the  interest. 

The  water  (*ompany  in  its  answer,  where  the  claim  against  it  was 
asserted  and  the  mortgage  asked  to  l^e  foreclosed  or  the  property 
sold  subject  to  the  mortgage,  stated  that  it  had  nr)  property  but  its 
franchise  and  plant;  that  its  income  was  only  $350  per  month,  and 
that  ail  of  its  available  assets  would  not  pay  over  $25  per  month 
above  running  expenses;  that  the  interest  on  its  bonded  indebted- 
ness was  $2,10()  per  annum,  payable  semi-annually.  The  defendant 
then  proceeds  to  ask  for  a  sale  of  the  entire  plant,  subject  to  the 
mortgage.  It  also  asks  that  the  petition  be  dismissed,  but,  if  this 
could  not  be  done,  it  wanted  the  whole  plant  sold.  This  is  called 
alternating  pleading,  and  is  immaterial  to  the  question  here,  if  it  t>e 
such. 

There  was  no  exception  to  the  sale  because  of  the  inadequacy  of 
price,  and,  on  the  showing  of  the  water  company,  a  sale  had  to  be 
made,  its  plant  yielding  no  income  with  which  to  pay.  The  trust 
company  with  its  bonds,  or  whoever  holds  them,  can  go  into  court 
and  have  them  enforced.  The  plant  and  everything  connected  with 
it  was  valued  at  only  $17,000  and  sold  subject  to  the  mortgage  of  $35,- 
000. 

This  is  what  the  record  shows,  and  what  equity  the  defendant  has, 
if  any,  from  facts  out  of  the  record,  it  must  go  into  some  other  court 
for  relief,  and  not  by  motion  in  this  court. 

There  is  no  reason  for  disturbing  the  modified  opinion,  and,  if 
there  was,  this  court  would  not  modify  it  unless  it  could  be  ascer- 
tained to  what  extent  the  purchasers  would  be  affected  by  it. 

Motion  overruled. 
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GrUBBS  &  MORANCY   V.   COLUMBIA  FiRE  InS.  CO. 

(Filed  November  20,  1896.--Not  to  be  reported.) 

Parties  to  appeals  -This  is  a  motion  to  make  those  parties  appellees  who 
were  not  parties  to  the  original  action,  or  parties  to  the  petition  of  the  appel- 
lants, who  are  seeking  to  be  made  parties  in  the  original  action,  to  enable  them 
to  withdraw  a  part  of  the  fnnd  nnder  the  control  of  the  court.  Held — That 
the  petition  shotdd  have  been  allowed  to  be  filed  as  other  parties  are  required 
to  be  made. 

Grubbs  &  Morancy  and  John  W.  Rodman  for  appellants. 
Phelps  <S^  Thum  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 
Opinion  of  the  court  by  Cliief  Justice  Pryor. 

This  is  a  motion  to  make  those  parties  appellees  who  were  not 
parties  to  the  original  action,  or  parties  to  the  petition  of  the  appel- 
lants, who  are  seeking  to  be  made  parties  in  the  original  action  to 
enable  them  to  withdraw  a  part  of  the  fund  under  the  control  of 
the  court.  The  appellants  also  ask  the  case  to  be  advanced.  The 
case  is  in  no  condition  to  be  heard  on  its  merits. 

The  petition  should  have  been  allowed  to  be  filed,  and  on  the  re- 
turn of  the  case  it  should  be  amended,  making  the  sureties  parties^ 
that  the  question  desired  to  be  raised  may  be  heard. 

Reversed  and  remanded  for  further  proceedings  consistent  with 
the  opinion. 

The  court  delivered  the  following  response  to  petition  for  modifi^ 
cation  December  3,  1896: 

If  the  petition  on  its  face  did  not  present  a  capse  of  action  as  ta 
both  claims  the  court  would  have  said  so.  Other  parties  are  required 
to  be  made.  The  record  has  not  been  examined,  but  the  court  below 
when  the  parties  are  before  the  court,  can  determine  their  legal  and 
equitable  rights, 
vol.  16 — 46 
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Fagan  v.  Commonwealth. 
(Filed  December  4, 1896— Not  to  be  reported.) 

17  Degrees  of  offense  of  rape — Under  an  indictment  for  rape  the  defendant  may 
be  convicted  .of  the  offense  of  detaining  the  woman  against  her  will  with  in- 
tent to  have  carnal  knowledge  with  her. 

F.  M.  Hutchison  for  appellant. 

W.  S.  Taylor  for  appellee. 

Appeal  from  Henderson  Otrcuit  Court. 

Opinion  of  the  court  by  Jud^e  Paynter. 

• 

The  indictment  charg^es  that  the  defendant,  on  the  24th  day  of 
Aujrust,  189G,  in  Henderson  county,  did  nmke  an  assault  pn  the  body 
of  Nannie  liobert-^on,  a  female  under,  twelve  years  of  age,  and 
ajrainst  \\vy  will  and  consent  did  ravish  and  carnally  know  her.  The 
testimony  showed  that  the  defendant  did  not  rape  her,  and  the  court 
told  the  jury  to  find  him  not  jruilty  on  that  charge. 

The  testimony  did  tend  to  show  that  the  defendant,  on  the  day 
mentionetl  in  the  indictment,  stopped  Nannie  Robertson,  put  his 
hands  under  her  clothes,  unbuttoned  her  drawers,  put  his  hand  on 
her  i>ers()n  and  wanted  her  to  go  with  him  in  the  cornfield.  She 
cried,  and  the  (iefendant  let  her  alone.  This  was  done  against  her 
will. 

The  court  instructed  the  jury  upon  the  question  of  detaining  Nan- 
nie Kotiertson  against  her  will,  with  intent  to  havecarnal  knowledge 
of  her,  arid  also  told  the  jury  that  if  they  did  not  find  him  guilty  of 
unlawfully  detaining  her,  etc.,  then  they  could,  if  the  evidence 
warranted  it,  find  him  guilty  of  an  assault.  The  jury  found  hira 
guiliy  of  detaining  Nannie  Robertson  against  her  will,  with  intent 
to  have  carnal  knowledge  of  her  himself. 

It  is  insisted  that  under  an  indictment  for  rape  it  was  error  for  the 
court  to  trive  the  instruction  in  question.  The  indictment  charges 
the  particular  circumstances  as  to  time,  place,  person,  motive  and 
intention  to  constitute  the  offense  of  rape.  The  proof  showed  that 
he  was  not  guilty  of  rape,  yet  the  acts  of  the  defendant  were  such, 
at  the  time  and  place  menticmed  in  the  indictment,  that  he  was 
guilty  of  detaining  the  infant,  Nannie  Robertson,  against  her  will, 
with  intent  to  have  carnal  knowlege  with  her.  The  offense  of  rape 
comprehends  and  includes  the  lesser  nf  which  he  was  found  guilty. 
(Fenston  v.  ("ommon wealth,  82  Ky.,  549.) 

The  accused  was  advised  by  the  indictment  that  he  w»as  charged 
with  rape  on  Nannie  Robertson  cm  the  24th  of  August,  1896.  To 
have  been  guilty  of  it  the  ('ommonw^ealth  would  be  required  to 
prove  acts  which  would  constitute  the  detention  of  Nannie  Robert- 
son against  her  will,  with  intent  to  have  carnal  knowledge  with 
her. 

The  offense  of  which  he  was  convicted  is  less  than  the  one  for 
which  he  was  indicted,  and  is  included  in  it. 

Judgment  affirmed. 


.»      -  -^--» 
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E  A  VANS'  adm'r  V.  Cleaver. 
{Filed  December  11,  1896— Not  to  be  reported.) 

Trespass — In  this  action  by  an  administrator  to  recover  damages  for  a  tres- 
pass alleged  to  have  been  committed  at  defendant's  instance  and  request,  the 
alleged  trespass  consisting  in  the  forcible  removal  of  the  furniture  of  plaintiff^s 
int^tate  from  her  house  and  the  placing  of  another  in  possession  of  the  house 
even  if  a  cause  of  action  in  any  event  exists  against  defendant  manifestly  none 
exists  unless  the  acts  alleged  to  have  been  done  at  his  instance  were  unlawful, 
and  it  was,  therefore,  sufficient  for  him  to  deny  in  his  answer  that  the  plaintiff's 
intestate  was  at  the  time  in  the  rightful  possession  of  the  land,  or  that  the  per- 
son alleged  to  have  done  so  forcibly  and  without  right  took  any  of  the  furni- 
ture out  of  her  house.  And  as  it  is  shown  that  the  acts  complained  of  were 
done  under  a  writ  of  possession,  which  ho  far  as  appears  was  legally  issued, 
defendant  is  not  liable. 

Winfield  Buckler  for  appellant. 
Thomas  Owens  for  appellee. 
Appeal  from  Nicholas  Circuit  Court. 
^Opinion  of  the  court  by  Jud^e  Lewis. 

According  to  the  evidence  in  this  case  the  lower  court  did  not  err 
in  peremptorily  instructing  the  jury  to  find  for  defendant,  and  the 
only  ground  relied  upon  for  reversal  is  insufficiency  of  the  answer  of 
defendant. 

The  act  complained  of  in  the  petition  is  that  Eliza  A.  Eavans, 
plaintiflTs  intestate,  being  in  posst^ssion  of  a  tract  of  land  described, 
one  G.  W.  Sparks  forcibly  and  without  right  took  all  her  furniture 
out  of  her  house  and  placed  Perry  Lytle  in  the  possession  of  the 
house,  who  has  held  it  ever  since,  whereby  she  was  damaged  $325. 
But  neither  Sparks  nor  Lytic  are  defendants,  Frank  Cleaver  being 
alone  sued  for  the  only  cause,  as  stated  in  the  petition,  that  said 
wrongful  act  of  Sparks  and  Lytle  was  done  at  his  instance  and  re- 
quest, and  he  approved  the  same. 

It  is  not  certain  that  a  cause  of  action  against  Cleaver  in  any  event 
exists  oris  stated  in  the  petition,  but  manifestly  there  is  none  unless 
the  alleged  acts  of  Sparks  and  Lytle  were  unlawful.  It  was,  there- 
fore, pertinent  and  sufficient  for  Cleaver  to  deny  in  his  answer,  as  he 
did  do,  that  plaintiff's  intestate  was  at  the  time  in  the  rightful  pos- 
session of  the  land,  or  that  Sparks  forcibly  and  without  right  took 
any  of  her  furniture  out  of  the  house;  for  thus,  independent  of  his 
further  denial,  the  alleged  wrongful  acts  were  done  at  his  instance 
or  request  was  an  issue  made  and  inquiry  rendered  proper  by  what 
authority,  if  any,  Sparks  did  in  fact  remove  the  furniture,  if  he 
did  do  so,  and  that  inquiry  developed  the  fact  that  the  intestate  of 
Cleaver,  had,  prior  to  his  death,  recovered  a  judgment  against  the 
plaintiff  for  the  land,  and  that  Sparks  removed  her  furniture  as  an 
oflBcer,  acting  under  a  writ  of  possession,  so  far  as  this  record  shows, 
legally  issued,  and  as  a  consequence  it  was  not  unlawful  for  the  de- 
fendant, (Cleaver,  to  rtKjuest  the  writ  executed  if  he  did  do  so. 

Judgment  affirmed. 
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Foster  v.  Gibson,  Ac. 
(Filed  December  M,  1896— Not  to  be  reported.) 

1.  Deceit — Personal  liability  of  bank  direcfdyrs  for  false  statement — In  an  ac- 
tion for  deceit  against  the  directors  of  a  bank  to  recover  damages  against 
them  individually  on  account  of  a  false  statement  pablished  by  them  as  to  the 
condition  of  the  bank,  whereby  the  plaintiff  has  been  induced  to  purchase 
stock  of  the  bank  and  pay  for  it  more  than  it  was  worth,  the  plaintiff  must 
allege  in  his  petition  that  the  representations  or  statements  were  false,  and  so 
known  by  the  defendants,  and  made  with  the  intention  to  deceive.  And  while 
the  evidence  to  support  such  averment  may  consist  in  the  failure  on  the  part 
of  the  directors  to  exercise  proper  care  in  ascertaining  the  condition  of  the 
bank  before  making  such  a  statement,  yet  the  want  of  care  must  be  so  reck- 
less as  to  evidence  knowledge  of  the  condition  of  the  bank  on  the  part  of  the 
directors,  and  that  the  statements  were  made  to  induce  others  to  part  with 
their  money. 

In  this  case,  as  there  is  no  evidence  of  bad  faith  on  the  part  of  the  directors 
or  of  their  knowledge  of  the  insolvency  of  the  bank,  but,  on  the  contrary, 
there  is  evidence  conducing  to  show  the  directors  believed  the  bank  was  in 
good  condition,  and  the  court  has  so  found,  the  judgment  for  defendants  will 
not  be  disturbed. 

2,  The  defects  in  the  petition,  if  any^  were  cured  try  the  answer. 

J.  W.  Alcorn  and  D.  B.  Logan  for  appellant. 
Humphrey  &  Davie  and  Warren  Montfort  for  appellees. 
Appeal  from  Bell  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  is  an  action  against  certain  directors  of  the  Pineville  Banking 
Co.  to  recover  damages  for  the  fraudulent  and  deceitful  representa- 
tion made  by  them  to  the  appellant,  Foster,  of  the  condition  of  the 
bank,  upon  the  faith  of  which  he  was  induced  to  purch&se  and  did 
purchase  its  stock,  amounting  to  $ . 

The  falsity  or  deceit  relied  on  consists  in  the  written  annual  state- 
ment made  by  the  cashier  of  the  bank,  to  which  he  affixed  the  sijr- 
nature  of  three  directors.  That  ?»tatement  showed  the  bank  to  be  in 
a  prosperous  condition,  when  in  fact,  and  the  testimony  so  shows, 
it  was  insolvent. 

It  is  insisted  in  argument  that  the  petition  is  defective,  but  there 
was  no  demurrer  interposed,  and  the  answer  cured  the  defects,  if 
any. 

In  actions  for  deceit  it  must  be  alleged  that  the  representations  or 
statements  were  false  and  so  known  by  the  defendant,  and  made 
with  the  intention  to  deceive,  and  the  evidence  necessary  to  support 
such  an  averment  in  a  case  like  this  may  consist  in  the  failure  on  the 
part  of  the  directors  to  have  exercised  proper  care  in  ascertaining 
the  condition  of  the  bank  before  making  such  a  statement.  The  want 
of  care  must  be  so  reckless  as  to  evidence  knowledge  of  the  condition 
of  the  bank  on  the  part  of  the  directors,  and  that  the  statement  was 
made  to  induce  others  to  purchase  or  part  with  their  money. 

InthecaseofPrewitt,  trustee  v.  Trimble,  92 Ky., 176,  this  court  held 
that  where  one  induces  another  to  enter  into  a  contract  with  him 
and  made  statements  in  regard  to  the  subject-matter  of  the  contract 
that  were  false,  and  in  regard  to  which  it  was  his  duty  to  know,  he 
was  made  liable  in  damages  for  the  false  representation.  That  was 
an  action  where  the  president  of  the  bank  made  statements  as  to 
the  bank's  condition  that  were  false,  and  were  or  should  have  been. 
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Icnown  to  him  to  be  false,  and  not  only  so  but  reaped  the  benefits  of 
the  contract.    See  also  Trinrible  v.  Reid,  17  Ky.  Law  Rep.,  494. 

**ln  order  to  sustain  an  action  for  da  mages  for  deceit  where  the 
plaintiff  was  induced  to  buy  stock,  it  is  necessary  to  prove  the  state- 
ments were  mnde  or  acts  done  that  were  fraudulent;  that  ihe  person 
chars:ed  knew  they  were  fraudulent  and  the  plaintiff  acted  on  them, 
etc."  (Cook  on  Stockholders,  page  355.) 

This  is  not  an  action  for  the  careless  manag:ement  of  the  affairs  of 
the  hank,  but  an  attempt  to  make  the  three  directors  individually 
liable  for  the  value  of  the  stock  that  was  worth  less  when  the  plain- 
tiff purchased.  A  jury  was  waived,  this  being  a  common-law  ac- 
tion, and  the  law  and  facts  submitted  to  the  courl.  There  was  no 
evidence  of  bad  faith  on  the  part  of  the  directors,  or  of  their  knowl- 
edge of  the  insolvency  of  the  bank,  but  on  the  contrary  there  is  evi- 
dence conducing  to  show  the  directors  believed  the  bank  was  in  good 
condition.  The  court  having  so  found,  the  judgment  will  not  be  dis- 
turbed. 

AflBrmed. 


Bailey,  &c.  v.  Fisher,  &(\ 

(Filed  December  12,  1896— Not  to  be  reported.) 

Construction  of  devise— k  devise  of  land  by  a  testator  to  his  widow  for  life, 
and  at  her  death  to  hia  son  and  heirs,  but  providinff  that  the  testator's  other 
heirs,  naming  them,  were  to  have  an  equal  part  out  of  the  proceeds  of  said 
land,  is  not  void  for  uncertainty,  but  vested  in  the  son  the  legal  title  to  the 
land,  with  power  to  sell  aad  divide  the  proceeds  with  the  other  heirs,  and  the 
son  having  exercised  this  power  the  purchaser  from  him  acquired  a  perfect 
title,  and  can  not  be  disturbed  by  the  other  heirs. 

\Vm.  Low  for  appellants. 
Weller  &  Hays  for  appellees. 
Appeal  from  Bell  Circuit  Court. 
Opinion  of  the  court  by  Judge  White". 

This  litigation  arises  out  of  the  construction  of  the  will  of  Wm. 
Burns,  sr.,  who  died  in  the  year  1879,  and  whose  will  was  pro- 
bated and  admitted  to  record  on  January  lo,  1879.  This  instrument 
being  short,  we  copy  the  whole  of  it. 

**I,  Wm.  Burns  of  the  county  of  Bell  and  State  of  Kentucky,  be- 
ing by  pr(^^^er  mind, doth  make,  ordain  and  publish  this  my  last  will 
and  testament,  revoking  all  former  wills  heretofore  made  by  me. 

**lst.  After  payments  of  my  debts  and  funeral  expenses  I  give 
and  bequeath  unto  my  wife,  Sarah  Burns,  my  farm  and  all  my  land, 
inclutliiig  the  mansion  house  and  all  other  buildings,  together  with 
mill  and  all  either  personal  property  of  every  description  whatsoever 
during  her  life,  and  after  her  death  I  give  the  land  and  mill,  includ- 
ing all  the  buildings,  to  may  son,  Daniel  Burns,  and  his  heirs;  but 
the  other  several  heirs,  to  wit,  Elizabeth  Huchins,  Mahala  Huch- 
ins,  Mary  Fisher,  Sarah  Johnson,  Jane  Johnson,  Catharine  Burns, 
Malinda  Burns,  Vina  Burns,  Margaret  Burns  and  Elizabeth  Nunn, 
-are  to  have  an  equal  part  out  of  the  proceeds  of  said  land  and  all 
■of  the  personal  property  whatsoever,  including  all  minerals  on  said 
land.  I  further  give  unto  my  daughters,  Catharine  Burns,  Malinda 
Burns^  Vina  Burns,  Margaret  Burns  and  Eliziibeth  Nunn,  all  ray 
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'notes  and  accounts,  to  be  equally  divided  between  them  at  my  deaths 
should  there  be  any  owintr  to  me  at  that  time. 

*'Third  and  lastly,  I  appoint.'*  *  *  *    Signed  and  witnessed. 

The  estate  of  Wm.  Burns  was  finally  settled  up,  and  all  the  per- 
sonal property  was  used  in  the  payment  of  his  debts  and  nothinic 
was  left.  Sarah  Burns,  the  widow,  died  about  the  year  1880.  The 
land  devised  by  the  will  consisted  of  a  tract  of  land,  containinir 
about  200  acres,  on  which  was  situated  a  mill.  Daniel  Burns  claimed 
this  land  under  the  will  of  his  father,  and  on  the  11th  day  of  No* 
veraber,  1879,  sold  and  conveyed  the  same  to  appellant,  Elijah  Wil- 
son, for  the  consideration  of  $500,  which  was  paid.  Said  deed  wa» 
recorded  in  the  Bell  county  cleric's  office  in  February,  1880,  and  ou- 
February  16, 1893,  Wilson  sold  and  conveyed  this  land  to  appellant 
Bailey  for  the  consideration  of  $2,000,  which  was  paid  by  Bailey  to> 
Wilson.  Wilson  took  possession  under  his  purchase  and  held  the 
same  until  he  sold  in  1893  to  Bailey.  He  has  held  the  possession  of 
the  land  ever  since. 

The  appellants  claim  that  by  the  will  of  Wm.  Burns  they  ure  en- 
titled to  an  equal  interest  in  this  land  with  appellant  Bailey,  and 
seeking:  to  have  a  division  of  the  same,  and  also  asking  a  construc- 
tion of  the  will  of  Wm.  Burns. 

The  cause  was  submitted  to  the  court,  and  the  circuit  judge  ad- 
judged that  the  will  of  Wm.  Burns  was  void  for  uncertainty,  and 
that  the  land  descended  to  Daniel  Burns  and  the  appellees  as  chil- 
dren and  heirs  of  Wm,  Burns,  and  not  by  devise,  but  the  land  was 
held  as  coparceners  or  tenants  in  common  by  the  heirs  of  Wm* 
Burns,  and  that  Marv  Fisher  and  the  other  apipellees  are  entitled  to> 
one-eleventh  of  said  land  each,  and  from  this  Judgment  the  ap- 
pellants appeal  to  this  court  and  ask  a  reversal. 

We  are  of  the  opinion  and  so  adjudi;e  that  the  will  of  W^m.  Burn» 
vested  in  his  son,  Daniel  Burns,  the  legal  title  to  said  land,  with 
power  to  sell  and  divide  the  proceeds  with  the  appellees,  and  hav- 
ing exercised  the  power  by  a  sale  and  conveyance  of  the  land  the 
legal  title  became  vested  in  \Vilson,  the  vendee  of  Daniel  Burns. 
WiJpon  sold  and  conveyed  this  land  to  appellant  Bailey  for  a  valuable 
consideration. 

We  feel  satisfied  that  this  was  the  intention  of  the  testator,  and  it 
is  a  fair  conclusion  from  the  language  of  the  will.  If  appellants 
have  any  right  in  this  matter  they  must  look  to  Daniel  Burns,  of 
which  we  do  not  express  any  opinion. 

The  case  is,  therefore,  reversed  and  remanded,  with  directions  to- 
the  court  below  to  set  aside  the  judgment,  and  for  proceedings  con- 
sistent with  this  opinion. 


Bailey  v,  Kelley. 
(Filed  December  12,  1896— Not  to  be  reported.) 

Forcible  entry   -A  warrant  sued  out  for  a  forcible  entry  may  be  amended  be- 
fore  trial  or  issue  joined. 

Unthank  &  Montfort  for  appellant. 
N.  B.  Hays  and  N.  J.  W^eller  for  appellee. 
Appeal  from  Harlan  Circuit  Court. 
Opinion  of  the  court  by  Judge  White. 
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The  sole  question  In  this  case,  on  the  very  imperfect  record,  is, 
can  an  amendment  be  made  to  a  warrant  sued  out  for  a  forcible 
entry. 

Appellant,  W.  N.  Bailey,  sued  out  a  writ  of  forcible  entry,  charg- 
infiC  that  appellee  had  forcibly  entered  upon  his  land,  failing  to  state 
in  the  warrant  that  he  (appellant)  was,  at  the  time  of  such  entry,  in 
the  peaceable  possession  of  sai<i  land  so  entered  on  by  defendant. 
On  the  day  of  the  trial  in  the  countri^ appellee  moved  the  court  to 
quash  the  warrant  on  account  of  this  defect  in  it,  which  motion  the 
county  Judge  overruled  and  refused  to  quash  the  warrant.  Appel- 
lant then  moved  the  court  to  amend  the  warrant  by  inserting  m  its 
proper  place  the  words  ** which  was  in  the  peaceable  possession"  of 
W.  N.  Bailey  at  the  time,  to  which  motion  defendant  objected,  but 
the  court  overruled  his  objection  and  permitted  the  amendment  to 
be  made.  Exception  was  taken  by  appellee  in  the  court  at  the  time. 
A  trial  seems  to  have  been  had,  and  a  finding  against  the  appellee^ 
Kelly,  although  no  verdict  or  Judgment  is  copied  in  this  record. 
.  The  Judgment  in  the  county  was  traversed  to  the  circuit  court. 
The  warrant  being  lost,  we  suppose  the  Judgment  was  lost  with  it. 
The  appellee  filed  in  the  circuit  court  a  copy  of  the  original  warrant 
as  sued  out,  and  moved  the  court  to  quash  the  warrant  and  dismiss 
the  pr(K?eedings.  The  circuit  court  in  its  Judgment  finds  the  facts  to 
be  that  the  warrant  so  filed  by  appellee  was  a  copy  of  the  warrant  on 
which  the  Judgment  was  rendered  in  the  country,  with  the  excep- 
tion that  before  the  trial  and  Judgment  in  the  country  the  writ  was 
permitted  to  be  amended  by  the  court  over  the  objection  of  defend- 
ant by  inserting  the  allegation  that  the  plaintiff  was,  at  the  time  of 
defendant's  entry,  in  the  peaceable  possesion  of  the  premises,  and 
the  case  was  submitted  on  appellee's  motion  to  quash  the  warrant, 
which  the  court  sustained,  and  dismissed  the  proceeding  at  appel- 
lant's cost,  from  which  Judgment  appellant  has  apf>ealed  to  this 
court,  and  asks  a  reversal  of  the  Judjjment  of  the  lower  court. 

It  is  evident  that  the  court  was  of  the  opinion  that  the  warrant  of 
forcible  entry  could  not  be  amended  before  trial  in  the  country.  Af- 
ter issue  Joined  and  trial  there  could  be  no  amendment  made  or 
permitted,  but  under  our  Code  of  Practice,  section  134,  great  liberal- 
ity is  allowed  in  all  pleadings  and  proceedings  in  the  perfecting  of 
causes  of  action  imperfectly  stated. 

It  would  be,  we  think,  exceedinyrly  technical  to  say  that  this  war- 
rant could  not  be  amended  to  make  it  conform  to  the  form  laid  down 
and  required  by  the  Code  of  Practice,  as  it  was  offered  before  trial  or 
issue  Joined,  as  in  all  protiability  it  was  a  mere  oversiirht  in  the  officer 
that  drew  up  the  warrant.  We  are  satisfied  that  the  county  judge, 
who  permitted  the  warrant  to  be  amended,  did  not  err  by  permit- 
ting the  amendment  and  trial.  There  is  no  complaint  that  appellee 
was  taken  by  surprise  on  account  of  this  amendment  perfecting  the 
warrant. 

Wherefore,  the  Judgment  is  reversed,  with  directions  to  set  aside 
the  order  quashing  the  warrant  and  dismissing  the  proceedings  and 
for  further  proceedings  in  accordance  with  this  opinion. 


DeHaven,  &o.  v.  Oglesby,  Ac. 
(Filed  December  15,  181)6 — Not  to  be  reported.) 

ConMi'^iction  of  devise — Where  a  testator  by  the  residuary  clause  of  his  will 
directed  that  the  balance  of  his  estate  be  divided  into  five  shares,  and  one  share 
allotted  to  each  of  his  brothers  and  sisters,  naming  them,  for  life,  and  then  pro- 
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▼ided  that  at  the  death  of  these  life  tenants,  or  any  of  them,  the  share  of  the 
one  thus  dying  should  be  equally  diyided  "between  all  my  nieces  and  nephews, 
share  and  share  alike;  and  if  any  of  my  nieces  and  nephews  be  then  dead,  leav- 
ing children  or  child,  such  issue  are  to  take  the  share  of  the  parent,'*  a  brother 
of  the  testator  having  died  before  the  execution  of  the  will,  leaving  children, 
who  were  also  dead  at  the  time  the  will  was  executed,  the  children  of  the 
nieces  and  nephews  who  had  thus  died  take  the  shares  which  their  parents 
would  have  taken  if  living,  there  being  no  distinction  between  the  children  of 
nieces  and  nephews  who  were  dead  when  the  will  was  executed  and  the  chil- 
dren of  those  who  died  after  that  time,  but  before  the  termination  of  the  life 
estate. 

Stone  <&  Sudduth,  A.  A.  Hazelrig^  and  W.  A.  DeHaven  for  ap- 
pellants. 

Burtt  &  Taggart  and  W.  O.  Harris  for  appellees. 

Appeal  from  Oldham  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  case  is  here  upon  a  construction  given  by  the  court  below  on 
the  residuary  clause  of  the  Hon.  Samuel  DeHaven's  will.  The 
<;lause  reads:  **The  balance  of  my  estate  is  to  be  divided  into  five 
equal  shares,  one  share  to  be  allotted  to  my  sister,  Mary  Oglesby, 
for  life;  one  share  to  my  sister,  Elizabeth  Skinner,  for  life;  one  share 
to  my  sister,  Jane  Peyton,  for  life;  one  share  to  my  sister,  Mary 
Root,  for  life;  and  one  .share  lo  my  brother,  Christopher  DeHaven, 
for  life.  At  the  death  of*  these  life  tenants,  or  any  of  them,  then 
the  share  of  the  one  thus  dying  is  to  be  equally  divided  between  all 
my  nieces  and  nephews,  share  and  share  alike;  atid  if  an;/  of  mt/ 
nieces  and  nepheics  be  then  dead,  leaving  children  or  child^  such  issue 
-are  to  take  the  share  of  the  parents ^ 

When  the  will  was  written  two  of  the  children,  to  wit,  William 
Oglesl^y,  who  left  a  son  Orville.  and  Mary  Peyton,  who  left  a  daugh- 
ter, Maud  Baiseh,  were  dead.  William  Oglesby  and  Mary  Peyton, one 
the  nephew  and  the  (»ther  the  niece,  are  the  children  of  Warren  De- 
Haven,  who  was  the  brother  of  the  devisor,  and  the  nephew  and 
niece,  as  well  as  their  father,  Warren  DeHaven.  All  died  before 
the  testator  and  prior  to  the  execution  of  the  p  iper,  and  the  appel- 
Jees,  the  great  nephew  an  i  niece  of  the  testator.are  claiminsr  to  take 
under  the  residuary  devise,  and  the  chancellor  below  adjudged  them 
to  take  what  their  parents  would  have  taken  if  living  at  the  date 
•of  the  publication  of  the  will.     • 

By  the  rule  of  the  common  law  a  devise  to  one  who  was  at  the 
time  dead  was  void,  and  one  living  when  the  will  was  made,  by 
dying  before  the  testator,  the  devise  went  back  to  the  estate,  but  in  a 
devise  to  a  class,  as  in  this  case,  where  one  of  the  class  died  before 
the  testator,  his  interest  passed  to  those  of  the  class  surviving. 

Several  statutes  have  been  enacted  to  cure  what  was  a  harsh  rule 
of  the  common  law,  and,  by  a  statute  in  fc5rce  when  this  will  was 
made,  it  was  provided:  '*When  a  devise  is  made  to  several  as  a 
-class,  or  as  tenants  in  common  or  as  Joint  tenants,  and  one  or  more 
of  the  devisees  shall  die  before  the  testator,  and  another  or  others 
shall  survive  the  testator,  the  share  or  shares  of  such  as  so  die  shall 
go  to  his  or  their  descendants,  if  any;  if  none,  to  the  surviving  dev- 
isees unless  a  different  disposition  is  made  by  the  donor."  (Kentucky 
Statutes,  section  2()64;  see  also  Revised  Statutes.) 

This  court,  in  reviewing  the  authorities  based  on  the  common-law 
rule  as  well  as  the  statute  referred  to  in  the  case  of  Chenault  v.  Ch»-- 
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nault,  88  Ky.,  83,  held  "where  the  testator  desired  the  remainder  of 
his  estate  to  be  equally  divided  between  the  children  of  m\^  brothers 
and  sisters^  except  in  the  case  of  my  two  living  sisters,  etc.''  One 
of  the  brothers  was  dead  at  the  making  of  the  will.  It  was  held 
that  the  son  took  his  father's  interest  in  the  estate  under  the  statute, 
and,  not  only  so,  that  such  was  the  intention  of  the  testator. 

The  entire  body  of  testator's  will  shows  a  purpose  to  produce 
equality  in  the  division  of  his  estate,  and  the  expression  **if  any  of 
my  nieces  and  nephews  be  then  dead,  leaving  child  or  children,  such 
issue  are  to  take' the  share  of  the  parent,"  shows  clearly  such  an  in- 
tion. 

The  devisor,  it  is  true,  first  provided  for  his  nephews  and  nieces, 
and  then  to  their  children,  if  any,  should  his  nieces  or  nephews  or 
such  as  might  be  dead  at  the  termination  of  the  life  estatt^.  The 
testator  doubtless  knew,  as  is  contended  by  the  appellant,  that  his 
brother  Warren  was  dead,  but  also  believed  (a  contention  denied  by 
the  appellant)  that  the  clause  of  the  will  giving  an  interest  to  the 
child  of  his  nt^phews  or  nieces  that  migrht  be  dead  when  the  remain- 
-der  was  to  vest  included  the  descendants  of  his  brother  Warren,  as 
it  is  evident  he  was  attempting  to  make  no  distinction  in  the  dis- 
tribution between  the  offspring  of  his  brothers  and  sisters,  and  he  no 
■doubt  had  all  of  the  descendants  of  his  brothers  and  sisters  in  view 
when  the  will  was  written. 

In  Giles  v.  Giles,  8  Sim.,  361),  the  testator  devised  the  residue  of 
his  estate  in  trust  for  all  his  children  living  at  the  decease  of  his 
wife  (who  had  >i  life  estate)  as  tenants  in  common,  and  if  any  such 
children  or  child  should  be  deceased  before  his  wift»,  and  should 
ieave  issue,  then  the  children  of  such,  his  son  or  daughter,  should 
be  entitled  to  the  portion  of  his  son  or  daughter  who  might  die  t)e- 
fore  his  wife,  with  a  proviso,  etc. 

The  t<^st:itor,  at  the  date  of  his  will,  had  four  sons  and  one  daugh- 
ter, and  another  daughter  who  was  then  dead,  leaving  children,  and 
it  was  held  that  those  children  were  among  the  objects  of  the  devise. 
(Jarman  on  Wills,  volume  3,  page  684;  In  re  Sibley's  Trust,  volume 
3,  page  63o.) 

The  authorities,  regardless  of  the  statute,  sustain  the  opinion  be- 
low.   It  is  now  atfirmed. 


Chenault,  trustek  v.  Madisox  County  Court. 
Filed  December  16,  1896— Not  to  be  reported.) 

Allowance  to  tmstee — Where  negotiable  bonds  issued  by  a  county  for  $250,- 
000,  the  amount  of  a  subscription  to  the  capital  stock  of  a  railroad  company, 
were  placed  by  the  county  in  the  hands  of  a  trustee  to  be  safely  kept  by  him 
until  the  conditions  of  the  subscription  had  been  complied  with  by  the  com- 
pany, and  one-half  the  bonds  were  delivered  to  the  company  upon  the  comple- 
tion of  a  certain  part  of  the  road  as  provided  by  the  contract,  and  the  company 
failing  to  comply  with  the  conditions  entitling  it  to  the  other  half,  they  were 
returned  to  the  county  court  for  cancellation,  a  judgment  allowing  the  trustee 
two  thousand  dollars  for  his  services  is  not  flagrantly  against  the  evidence  and 
will  not  be  reversed  either  upon  the  appeal  of  the  trustee  or  the  cross  appeal 
of  the  county  court. 

Bennett  &  Chenault  for  appellant. 
VV.  B.  Smith  for  appellee. 
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Appeal  from  Madison  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrit;^. 

In  1888  the  county  of  Madison  subscribed  the  sum  of  $260,000  to 
the  capital  stock  of  the  Richmond,  Nicholasviile,  Irvin  &  Beatty- 
ville  B^iilroad  Co.  Negotiable  bonds  of  the  denomination  of  $1,000 
each  were  issued  and  placed  in  the  hands  of  the  Hppellant,  who  had 
been  appointed  master  by  the  county  court,  to  be  vsafely  kept  by 
him  until  the  terms  and  conditions  of  the  subscription  had  been 
complied  with  by  the  company. 

These  conditions  were  substantially  as  follows:  When  the  com- 
pany should  complete  its  independent  line  of  road  of  standard  guage 
from  a  point  in  the  line  between  the  counties  of  Woodford  and  Jes- 
samine, near  Keene,  across  the  county  of  Jessamine  and  the  Ken- 
tucky river,  at  a  point  within  one  mite  of  the  mouth  of  Paint  Lick 
creel^  or  Tate's  creek,  or  some  place  between  these  two  points,  and 
thence  across  the  county  of  Madison  to  the  city  of  Richmond,  and 
should  place  its  line  from  Richmtmd  to  the  Estill  county  line  under 
contract,  with  a  sufficient  number  of  workmen  upon  same  to  guar- 
antee its  speedy  completion,  and  should  grade  the  roadbed  to  the 
Estill  county  line,  and  cause  a  train  of  passenger  cars,  drawn  by  a 
steam  engine,  to  be  run  from  the  city  of  Richmond  and  acro^  the 
counties  ot  Madison  and  Jessamine,  through  Nicholasville,  over  its 
own  road,  to  the  Woodford  county  line,  and  thence  over  the 
Louisville  Southern  Railroad  and  its  connections  to  the  city  of 
Louisville,  then  the  trustee  was  to  deliver  to  the  compttny  125  of 
the  bonds.  The  other  125  were  to  be  delivered  when  the  company 
completed  its  road  from  Richmond  across  the  counties  of  Madison » 
Ustill  and  Lee  to  a  point  on  the  Kentucky  river  at  or  near  Beatty- 
ville,  in  Lee  county,  and  caused  a  train  of  passenger  cars  to  be  run 
over  this  route. 

The  company  was  also  required  to  complete  its  line  to  Richmond 
within  two  years  and  one-half  from  the  date  of  the  sul)scription,  and 
to  complete  its  road  to  its  terminus  at  or  near  Beattyville  within  four 
years  from  the  date  of  subscription. 

The  trustee  was  also  to  see  that  coupons  for  interest  due  before  the 
company  was  entitled  to  the  bonds  should  be  <ietached  and  not  de- 
livered to  the  company.  For  the  faithful  performance  of  his  duties 
the  trustee  was  required  to  and  did  execute  a  bond  in  the  sum  of 
$500,000. 

When  the  company  had  (*omplied  with  the  conditions  upon  which 
it  was  to  receive  the  first  125  bonds,  they  were  turne'I  over  to  it,  and 
not  having  complied  with  the  conditions  entitling  it  to  the  remaining 
bonds,  they  were  returned  to  the  county  court  for  cancellation.  The 
trustee  faithfully  performed  all  his  duties,  and  'the  sole  question  l)e- 
fore  us  is  what  should  be  his  compensation.  The  county  court,  com- 
posed  of  the  county  judi^e  and  the  magistrates,  allowed  him  $750. 
He  thereupon  sued  the  county,  claiming  the  sum  of  $7,500.  The 
circuit  judge  allowed  him  $2,000.  Both  parties  coniplain  of  this,  the 
trustee  by  original  appeal  and  the  county  by  cross  appeal.  The  trus- 
tee shows  the  reasonableness  of  his  claim  by  a  number  of  bankers, 
chancellors,  master  commissioners,  railroad  men  and  officials  of 
trust  companies,  and  this  testimony  is  entitled  to  great  weight. 

The  county  also  introduces  an  array  of  witnesses  of  excellent  busi* 
ness  qualifications  and  capacity  for  estimating  the  value  of  the  ser- 
vice rendered,  and  these  sustain  the  action  of  the  couuty  court  in 
allowing  only  $750. 


I 
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We  have  no  reason  to  doubt  that  the  learned  trial  Judge — himself 
havlnifmuch  experience  in  matters  of  the  kind  here  involved — gave 
due  weight  to  all  the  proof,  and  we  see  no  reason  for  saying  that  his 
finding  is  flagrantly  against  the  testimony.  A  review  of  the  proof 
would  be  unprofitable  for  any  purpose. 

Judgment  on  the  original  and  on  the  cross  appeal  affirmed. 


Campbell,  Ac.  v.  Eversole,  Ac. 
(Filed  December  17, 1896— Not  to  be  reported.) 

Dismissal  of  action — Right  of  defendants  to  rescission  of  order  appointing 
receiver — In  this  action  by  appellees  against  appellants,  widow  and  children  of 
a  decedent,  to  enforce  a  covenant  of  the  decedent  for  conveyance  of  title  to  a 
tract  of  land,  the  action  having,  upon  motion  of  appellees,  been  dismissed  as 
to  appellants,  the  conrt  should  have  rescinded  a  previous  order  putting  the 
land  in  posseesion  of  a  receiver  of  court,  as  appellants  were  entitled  to  be 
placed  in  the  same  position  they  had  in  respect  to  the  land  when  th6  action 
was  commenced. 

J.  B.  Marcum  for  appellants. 

W.  C.  Eversole  for  appellees. 

Appeal  from  Perry  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

This  is  an  action  by  appellees,  heirs  at  law  of  J.  C.  Eversole,  to 
enforce  a  covenant  given,  or  alleged  to  have  been  given,  by  John  E. 
Campbell,  deceased  husband  and  father  of  appellants,  for  convey- 
ance of  title  to  a  tract  of  land;  but,  although  the  action  was  on 
motion  of  appellees  dismissed  as  to  appellants,  the  lower  court  re- 
fused to  rescind  a  previous  order  appointing  and  putting  the  land  in 
possession  of  a  receiver  of  court. 

Restoration  of  possession  of  land  or  other  property,  of  which  de- 
fendants have  by  order  of  court  been  deprived  during  the  pendency 
of  an  Hction,  would  seem  to  necessarily  follow  an  order  dismissing 
that  Hction;  and  as  there  is  nothing  in  the  record  affording  sufficient 
reason  for  making  an  exception  to  that  rule  in  this  case,  we  think 
the  court  ought  to  have  made  an  ordt^r  placing  appellants  in  the 
same  p<>siti()n  they  held  in  respect  to  the  land  when  the  action  was 
commenced. 

The  judgment  is,  therefore,  reversed  for  proceedings  consistent 
with  this  opinion. 


Lucas'  hkir«  v.  Lucas*  adm'r,  Ac. 
(Filed  December  17,  1896— Not  to  be  reported.) 

Trusts-  -Judgment  sustained  by  evidence — Upon  an  issue  as  to  whether  all 
of  a  large  number  of  heirs  were  entitled  to  share  alike  in  a  tract  of  land  con- 
veyed to  only  a  portion  of  the  heirs,  the  contention  of  appellantn  being  that 
the  grantees  held  the  land  in  trust  for  certain  of  the  heirs,  the  judgment  of 
the  chancellor  to  the  effect  that  no  trust  existed  is  supported  by  the  evidence. 

Hill  <&  Brock  for  appellants. 
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C.  F.  Burnain  for  appellees. 
Appeal  from  Madison  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

It  is  substantially  alle^eii  in  the  petition  in  this  action  that  Wade 
Lucas  died  unmarried,  childless  and  intestate,  and  that  John  Lucas 
was  duly  qualified  as  his  administrator,  and  that  the  personal  estate 
of  decedent  was  not  sufficient  to  pay  his  debts;  and  that  he  died  the 
owner  of  one  undivided  third  of  a  tract  of  land  in  Madison  county, 
which  one-third  was  worth  not  more  than  $500. 

It  appears  that  there  were  then  living  twelve  brothers  and  sislers 
of  decedent,  eight  of  whom  united  in  the  petition  for  settlement  of 
the  estate  of  decedent  and  for  sale  of  the  said  land  to  pay  the  debts, 
and  the  residue,  if  any,  to  be  divided  between  the  brothers  and  sis- 
ters equally. 

The  appellants  answered,  and  in  substance  alleged  that  William 
Lucas,  the  father  of  the  female  appellants  as  well  as  of  the  other 
heirs  of  Wade  Lucas,  died  in  Lwurel  county  the  equitab'e  owner  of 
^  tract  of  land  in  Jackson  county  worth  $2,000,  but  the  legal  title 
was  in  his  vendor,  and  that  the  executors  of  said  vendor  conveyed 
the  entire  tract  to  Sarah  Lucas  and  her  heirs,  widow  of  William 
Lucas  and  the  mother  of  appellants,  which  deed  was  considered  by 
all  the  parties  hereto  as  conveying  the  land  to  Sarah  Lucas  and  her 
-children.  Soon  afterwards  said  Sarah  Lucas  and  thechildren  united 
in  a  deed  to  George  Lucas  for  part  of  the  said  land  then  worth  $600; 
that  in  the  year  1881  all  of  the  parties  hereto  and  Sarah  Lucas  agreed 
that  the  remainder  of  the  land  might  be  sold,  and  that  the  money 
should  be  invested  in  another  tract,  which  is  the  tract  mentioned  in 
the  petition,  and  all  of  the  parties  did  sell  the  same  to  Edwards 
-&  Ilazelvvood,  and  all  united  in  the  deeds,  and  that  the  considera- 
tion was  $1,300,  and  was  paid  over  to  Samuel,  James,  George  and 
Wade  Lucas,  who,  for  plaintiffs  and  defendants,  did  actually  pur- 
-chase  said  land  in  the  petititm  mentioned  for  the  sum  of  $1,500,  and 
•used  the  said  $1,300,  and  took  the  deed  to  themselves  instead  of  to  all 
the  parties  aforesaid,  and  the  said  Sarah  Lucas  and  others  lived  upon 
the  land  until  her  death  in  1890. 

It  is  also  alleged  that  the  said  grantees  in  the  deed  took  and  held 
the  title  as  trustee  for  all  the  said  children.  It  is  also  claimed  that 
■decedent.  Wade  Lucas,  only  had  one-thirteenth  interest  and  one-third 
of  one-thirteenth  in  said  land.  Appellants  finally  prayed  for  a  sale 
of  the  land,  and  for  a  distribution  of  the  proceeds  in  the  ratio  above 
indicated. 

It  is  alleged  in  the  reply  of  plaintiff  that  the  land  bought  by  their 
ancestor  was  not  worth  more  than  $1,000  or  $1,200,  but  that  befoie 
his  death  he  sold  about  100  acres  of  the  land  to  J.  W.  Mullins,  and 
that  said  William  Lucas  owed  a  considerable  part  of  the  purchase 
money  on  his  purchase,  and  that  his  widow,  Sarah  Lucas,  borrowed 
the  nmney  and  paid  it  off;  that  the  executors  of  William  Lncas' 
vendor  had  power  to  convey  the  land,  and  did  convey  it  to  the 
widow,  who  conveyed  to  Mullins  the  100  acres  which  he  had  bought, 
and  that  about  200  acres  of  the  said  tract  was  by  order  of  court  sold 
to  pay  William  Lucas'  debts,  selling  at  $1.75  per  acre;  also  recites 
the  sale  to  George  Lucas. 

It  is  further  alleged  that  all  the  heirs  agreed  to  the  sale  to  Edwards 
<&  Hazel  wood,  and  also  agreed  thAt  the  money  should  be  paid  over 
to  the  t)oys  in  consideration  that  they  would  take  care  of  the  mother, 
and  because  by  their  labor  the  land  had  become  valuable  before  it 
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could  be  sold.  The  reply  also  traverses  the  averments  of  the  an- 
swer, showing  appellants'  right  to  recover.  The  rejoinder  may  be 
treated  as  a  traverse  of  the  reply  in  so  far  as  it  undertakes  to  affirm* 
atively  show  a  right  to  recover. 

The  court  below  adjudged  in  favor  of  the  appellees,  and  appellants- 
have  appealed.  The  tentiniony  conduces  to  show  that  the  Jackson 
county  tract  of  land  purchased  by  William  Lucas  contained  640 
acres,and  was  worth  at  that  time  about  $1,000,  and  that  he  paid  all 
the  purchase  price  except  $80  or  $100,  and  that  he  sold  100  acres  to 
Mullins;  200  acres  were  sold  under  judgment  of  court  to  pay  debts  of 
William  Lucas,  and  100  acres  seem  to  have  been  given  by  general 
consent  to  George  Lucas,  thus  leaving  about  240  acres,  which  the 
widow  conveyed  to  Edwards  &  Hazelwood,  the  children  also  sign- 
ing and  acknow^ledging  the  deeds,  although  not  appearing  as  grant- 
ors, and  part,  if  not  all,  the  purchase  price  was  used  to  pay  f<ir  the 
land  in  contest. 

It  is  claimed  by  appell^^nta,  and  denied  by  appellees,  that  the  title 
to  the  land  should  have  been  taken  to  all  the  heirs,  or,  at  any  rate, 
that  they  should  all  share  alike  in  the  land.  Without  reciting  tluj 
evidence  in  detail,  it  is  sufficient  to  say  that  the  contention  of  appel- 
lants is  not  sustained  by  the  proof.  ' 

It  is  not  necessary  to  determine  what  interest  the  appellants  had 
or  mi$>ht  have  obtained  in  the  Jackson  county  land,  the  question 
in  this  case  being  whether  or  not  the  grantees  in  the  deed  to  the 
Madison  county  iand  hold  the  same  in  trust  for  the  other  heirs  of 
William  Lucas,  and  as  to  that  question  we  think  that  the  judgment 
of  the  court  below  is  sustained  by  the  law  and  facts  in  this  case,  and 
that  Judgment  is,  therefore,  affirmed. 


Barkley  v.  Bradford,  Ac. 
(Filed  December  17, 1896.) 

1.  Introduction  of  testimony — Prejudicial  erroi — This  court  will  not  reverse 
because  of  a  violation  of  the  provision  of  subsection  4  of  section  606  of  the 
Civil  Code,  that  "no  person  shall  testify  for  himself  in  chief  in  an  ordinary  ac- 
tion after  introducing  other  testimony  for  himself  in  chief,"  if  it  appears  that 
the  party  appealing  has  not  been  prejudiced. 

In  this  case  the  plaintiff  was  not  prejudiced  by  the  action  of  the  court  in 
permitting  the  defendant  to  testify  for  himself  in  chief  after  reading  to  the 
jury  the  deposition  of  another  witness,  especially  as  the  testimony  of  that  wit- 
ness was  uncontradicted,  and  the  jury  would  have  been  compelled  to  find  as 
they  did,  even  if  his  testimony  had  not  been  supplemented  by  that  of  the  de- 
fendant. 

2.  Emdence — Upon  an  issue  as  to  whether  defendants  were  sureties  in  the 
note  sued  on  or  were  jointly  bound  as  principals  with  another  obligor,  whose 
liability  as  principal  was  conceded,  statements  made  by  that  other  obligor  to 
the  payee  were  not  competent  as  evidence,  the  statements  being  made  in  the 
absence  of  defendants,  and  the  party  making  them  being  interested  to  fix  the 
liability  of  defendants  as  principals  instead  of  sureties. 

Thomas  H.  Hines,  Wm.  H.  Holt  and  George  Doniphan  for  appel- 
lant. 

H.  C.  Weaver  for  appellees. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  court  b>»  Judge  Lewis. 
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The  only  question  in  this  case  is  whether  W.  J.  Irwin  and  S.  W. 
Bradford  were  merely  sureties  of  G^.  h,  Bradford  in  the  note  sued 
on,  for  if  they  were  the  statute  of  limitation  bars  a  recovery  against 
them;  and  as  the  Jury  found  in  their  favor  under  proper  instructions 
of  the  court  the  only  inquiry  is  whether,  as  contended,  there  was 
error  of  court  in  respect  to  admission  or  exclusion  of  testimony. 

It  appears  Geo.  L.  Bradford,  who  was  dead  when  the  action  was 
tried,  gave  his  deposition,  in  which  we  think  he  stated  distinctly 
they  were  sureties.  But  it  is  argued  that  the  court  erred  in  permit- 
ting S.  W.  Bradford,  one  of  the  defendants,  to  testify  after  having 
offered  and  eau!:$ed  read  in  his  own  behalf  the  deposition  of  Geo.  L. 
Bradford. 

The  uivil  (y4»de,  subsection  4,  section  606,  provides  that  **no  person 
shall  testify  for  hiinself  in  chief  in  an  ordinary  action  after  introduc- 
ing other  testimony  for  himself  in  chief,  nor  in  an  equitable  action 
after  taking  other  testimony  for  himself  in  chief.*' 

But  that  is  a  rule  of  practice,  not  of  right,  and  if  a  party  appealing 
has  not  been  prejudiced  by  violation  of  it  this  court  would  not,  upon 
that  ground  alone,  reverse  a  judgment  in  other  respects  regular  and 
proper. 

Appellee  S.  W.  Bradford  testified  only  to  a  fact  that  Geo.  L.  Brad- 
ford had,  before  the  trial,  stated  in  his  deposition  was  true,  and  we 
do  not  see  how  he  obtained  an  undue  advantage,  or  appellant  was 
prejudiced  by  reading  the  deposition  before  instead  of  after  the  party 
himself  testified;  for  Geo.  L.  Bradford  being  unimpeached  and  un- 
contradicted, the  jury  would  have  been  bound  to  find  as  they  did, 
even  if  his  testimony  had  not  been  supplemented  by  that  of  S.  W. 
Bradford. 

We  think  it  was  not  competent  for  appellant,  payee,  to  testify  in 
r^ard  to  statements  made  to  him  by  C»eo.  L.  Bradford  in  regard  to 
the  attitude  of  Irwin,  then  dead,  and  S.  \V.  Bradford  on  the  note, 
and  in^the  absence  of  both  of  them,  for  it  whs  to  the  interest  of  Geo. 
L.  Bra'dford  to  fix  the  liability  of  irwin  and  S.  \V.  Bradford  as  prin- 
cipals instead  of  sureties,  whereby  his  own  responsibility  would  be 
lessened,  and  competency  of  the  testimony  can  certainly  not  be  based 
upon  the  fact  that  (ieo.  L.  Bradford  was  agent  of  S.  W.  Bradford 
and  Irvin,  for  the  plain  reason  that  fact  had  to  be  either  assumed  or 
else  shown  by  his  statements  without  their  presence. 

Judgment  affirmed. 


EvENiNc;  Po.ST  Co.  V.  Hunter. 
(Filed  December  18,  1896— Not  to  be  reported.) 

1.  Libel  -It  i8  libelous  to  publish  in  a  city  newspaper  concerning  a  married 
woman  that,  having  come  to  the  city  to  visit  friends,  she  '•  is  mysteriously 
missing,  and  the  police  have  been  asked  to  search  for  her."  as  such  a  publica- 
tion tends  to  injure  her  ^ood  name  and  reputation. 

2.  Same  -Flea  in  mitigation  of  damageJi-  -In  an  action  for  libel,  based  upon 
such  a  publication,  the  defendant  company  had  the  right  to  plead,  in  mitiga- 
tion of  damages,  that  it  made  the  publication  in  good  faith  upon  information 
furnished  by  the  police,  and  as  a  matter  of  kindness  to  the  plaintiff  and  her 
friends,  in  order  that  she  might  be  quickly  found  and  the  anxiety  of  her  friends 
relieved,  and  while  the  error  of  the  court  striking  such  allegations  from  de- 
fendant's answer  might  have  been  cured  if  defendant  had  been  permitted  to 
prove  fhe  facts  alleged  in  mitigation  of  damages,  yet,  as  the  court  refused  to 
allow  that  to  be  done,  a  judgment  in  favor  of  pliAntiff  must  be  reversed. 
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George  S.  Fulton  and  John  A.  Fulton  for  appellant. 
Nat  W.  Halfttead  for  appellee. 
Appeal  from  Nelson  Circuit  Court. 
Opinion  of  the  court  by  Judge  White. 

The  appellee,  Laura  Hunter,  filed  her  petition  in  the  circuit  court 
of  Nelrton  county,  in  which  she  state<l  she  was  the  wife  <)f  Geo.  W. 
Hunter,  and  that  she  had  resided  with  her  husband  for  a  number  of 
years  in  Bardstown,  Nelson  county-,  Kentucky,  and  that  the  defend- 
ant, the  Evening:  Post  Co.,  is  a  corporation  organized  under  the  laws 
of  the  Stale  of  Kentucky,  with  thf^  right  to  sue  and  be  sued,  and  owns 
and  publishes  in  the  city  of  Louisville  a  certain  newspaper,  called 
the  Evening  Post,  which  circulates  throughout  this  State  and  other 
States  and  counties. 

The  plaintiiT  avers  that  on  the  15th  day  of  October,  1894,  defend- 
ants published  of  and  concerning  her  in  its  said  newspaper,  which  is 
tjircuiHted  throujjhout  said  county  and  State  of  Kentuck3%  and  in 
other  States  and  counties,  a  certain  libel  as  follows: 

**MYS TPmiOUSLY  MISSING. 

**Laura  Hunter,  of  Bardstown,  has  disapi>eared  from  her  sister^s 
home  on  First  street. 

"Laura  Hunter,  who  came  here  from  Bardstown  several  days  ago, 
and  has  been  staying  with  her  sister  at  1023  First  street,  is  mysteri- 
ously missing,  and  the  police  have  been  asked  to  search  for  her.' ^ 

Defendant  thereby  meaning  that  plaintiff  had  committed  some 
crime  or  other  dissrracelul  act  which  was  injurious  to  her  fair  name, 
and  plaintiff  was  injured  in  her  reputation,  and  for  which  she  sues. 
To  this  petition  the  defendant  demurred,  and  the  court  overruled 
the  denjurrer.  Defendant  excepted.  The  eourt  properly  overruled  the 
demurrer  to  the  petition.  We  think  the  publication  of  this  article 
about  a  married  woman  tends  to  injure  her  good  name  and  reputa- 
tion, for  which  an  action  will  lie. 

The  defendant  filed  his  answer,  in  which  he  admitted  the  publi- 
cation of  the  matter  complained  of,  but  denies  that  same  was  mali- 
ciously done,  defendant  averring  further  that  it  was  the  owner  of  a 
daily  newspaper,  being  the  sanie  paper  in  which  the  matter  com- 
plained of  was  published,  and  published  it  as  a  part  of  its  duty  to 
the  public  and  its  patrons  as  a  chronicler  of  current  events,  etc.,  and 
particularly  is  it  one  of  the  functions  of  said  paY>er  and  its  duties  to 
the  public," as  is  usual  and  customary  with  all  newspapers,  to  ascer- 
tain and  publish  an  account  or  notice  of  all  persons  who  may  be  lost 
or  abducted  or  misteriously  missing,  in  order  that  the  friends  and 
relatives  of  such  persons,  the  public  and  the  police  authorities,  may 
be  advised  of  such  loss,  abdut-tion  or  disappearence,  and  prompt 
measures  adopted  for  the  restoration  of  such  persons  to  their  relatives 
and  friends;  and  in  pursuance  of  such  policy  and  purpose  afore- 
said defendant  is  always  promptly  notified  by  the  police  authorities 
of  the  city  of  Louisville  when  such  loss,  abduction  or  disappear- 
ance occurs,  that  public  notice  thereof  may  be  given  in  the  columns 
of  its  paper;  says  that  on  the  day  of  the  publication  complained 
of  in  the  petition  it  was  informed  by  the  aforesaid  authorities 
that  one  Laura  Hunter,  of  Bardstown,  was  lost  and  missing  from 
her  sister's  home  at  1023  First  street  in  said  citj-,  and  that  the 
police  had  been  asked  to  search  for  her,  and,  in  good  faith  believing 
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same  to  be  true,  it  published  said  item  in  persuance  of  its  policy 
and  duty  and  as  a  matter  of  kindness  to  said  Laura  Hunter,  her 
friends  and  relatives,  that  the  information  of  her  loss  or  abduction 
mii;ht  he  widely  and  quickly  disseminated,  and  she  be  speedily  re- 
store«i  to  her  friends  and  relatives  and  their  anxiety  and  distress  of 
mind  concerninif  her  be  quickly  relieved,  and  said  publication  was 
made  for  no  other  purpose  and  in  no  other  spirit.  All  of  this  mat- 
ter as  set  out  was,  on  motion  of  plaintiff,  stricken  out  of  the  answer, 
and  to  this  defendant  excepted.  Defendant's  attorney  thereupon 
prepared  an  amended  answer,  settinj^:  up  the  matter  so  stricken  from 
tiie  original  answer,  and  asked  to  file  the  same  in  mitigation  of  dam- 
ages and  plaintitT  objected,  and  the  court  refused  to  permit  the 
amendment  to  be  filed,  and  defendant  excepted  to  the  rulings  of  the 
court. 

We  are  of  opinion  that  this  ruling  of  the  court  below  in  striking 
out  the  matter  set  forth  in  the  answer  and  refusing  to  let  the  amend- 
ment be  filed  was  error.  Parties,  when  sued  for  publishing  a  libel, 
may  admit  the  publication  and  plead  any  matter  in  mitigation  of 
damages  and  to  rebut  the  presumption  of  malice.  The  defendant, 
by  its  managing  editor,  offered  to  prove  the  matter  set  up  in  the 
amended  answer,  being  the  part  of  the  answer  stricken,  and  to  this 
plaintiff  objected,  and  the  court  sustained  the  objection.  The  error 
might  have  been  corrected  if  defendant  had  been  permitted  to  prove 
the  facts  as  set  up  in  mitigation  of  damage.  The  defendant  offered 
to  prove  these  facts  on  the  trial,  and  the  court  refused  to  let  the 
same  be  proven,  and  defendant  took  the  proper  exception. 

For  these  reasons  the  judgment  of  the  court  below  is  reversed, 
with  directions  to  grant  appellant  a  new  trial,  and  for  further  pro- 
ceedings consistent  with  this  opinion. 


BoxNER  V.  Commonwealth. 
(Filed  December  19,  1896— Not  to  be  reported.) 

Instruction  as  to  self-defense — Upon  the  trial  of  appellant  for  murder  the 
court,  in  instructing  the  jury  as  to  what  would  constitute  such  a  bringing  on 
of  the  danger  by  defendant  as  would  deprive  him  of  the  benefit  of  the  law  of 
self-defense,  erred  in  singling  out  and  making  too  prominent  the  facts  proved 
on  the  trial,  and  also  in  not  requiring  the  jury  to  believe  "to  the  exclusion  of 
a  reasonable  doubt"  that  those  facts  existed,  thus  authorizing  the  jury  in  a 
certain  state  of  case  to  convict  upon  a  mere  preponderance  of  the  evidence. 

George  Denny,  jr.  for  apppellant. 

W.  S.  Taylor  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

The  grand  jurors  of  Fayette  county  indicted  the  appellant,  Ed. 
Bonner,  charging  him  with  the  crime  of  having  killed  and  mur- 
dered one  Newton  Lynch,  in  the  county  of  Fayette,  in  July,  1896, 
by  shooting  and  wounding  said  Lynch  with  a  pistol,  from  which 
shooting  and  wounding  the  said  Lynch  died  in  a  day  thereafter,  and 
at  the  ^ptember  term,  1896,  of  said  court  defendant  was  tried  and 
convicted  of  the  offense  of  voluntary  manslaughter  and  sentenced 
to  be  confined  in  the  penitentiary  for  eight  years,  and.  having  filed. 
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his  reasons  and  moved  the  court  for  a  new  trial  and  the  court  hav- 
ing overruled  his  motion  for  a  new  trial,  he  has  appealed  to  this 
court  and  asks  a  reversal,  and  complains  that  the  evidence  was  not 
sufficient  to  sustain  the  verdict. 

From  an  examination  ot  the  evidence,  as  appears  in  the  bill  of 
exceptions,  we  think  that  the  evidence  is  amply  sufficient  to  sustain 
and  uphold  the  verdict,  as  this  court  can  not  reverse  on  that  ground 
alone  unless  there  i«*  no  evidence  to  support  the  verdict. 

Defendant  also  objected  and  excepted  to  the  instructions  given  by 
the  court,  and  assumes  as  a  reason  because  the  court  selected  partic- 
ular portions  of  the  testimonj',  and  directed  the  attention  of  the 
Jury  to  particular  evidence  jriven  in  the  case. 

The  instruction  to  which  defendant  refers  was  numbered  2.  The 
court  also  ga^e  the  instructions  Nos.  1, 3,4  and  o,  but  we  think  these 
instructions  (1,  3,  4  and  5)  were  correct  and  presented  the  law,  and 
were  not  prejudicial  to  the  rights  of  the  accused.  No  objection  to 
either  of  these  instructions  has  been  pointed  out  by  the  able  counsel 
for  defendant. 

Instruction  No.  2  is  hs  follows:  "If  the  defendant  did  shoot  and 
kill  Newton  Lynch,  but  atthe time hedid  so  the  defendant  believed, 
and  had  reasonable  grounds  to  believe,  that  he  was  then  and  there 
in  danger  of  death  or  of  suffering  some  serious  bodily  harm  at  the 
hands  of  said  Lynch,  and  it  was  necessary,  or  to  the  defendant  rea- 
sonably appeared  to  be  necessary,  to  shoot  said  Lynch  to  avert  the 
danger,  or  what  reasonably  appeared  to  the  defendant  to  be  such 
danger,  this  was  a  shooting  and  killing  in  self-defense,  unless  the  de- 
fendant by  his  own  wrongs,  as  is  hereinafter  explained  in  this  in- 
struction, brought  about  such  danger,  or  what  appeared  to  him  to 
be  such  danger.  If  the  defendant  armed  himself  with  a  deadly 
weapon,  and  sought  out  Newton  Lynch  with  a  purpose  of  having  a 
hostile  meeting  with  said  Lynch;  and  if  defendant,  with  such  pur- 
pose, went  to  the  place  where  said  Lynch  was,  and,  in  the  presence 
and  hearing  of  said  Lynch,  intentionally  menaced  said  Lynch,  with 
present  danger  to  him  at  the  hands  of  the  defendant;  or  if  the  de- 
fendant, in  the  presence  or  hearing  of  said  Lynch,  used  said  lan- 
guage to  said  Lynch  as  was  culculated  to  and  was  designed  by  the 
defendant  to  cause  said  Lynch  to  assault  the  defendant;  and  if  said 
Lynch,  upon  said  menace,  or  the  use  of  said  language,  if  said  menace 
was  made  or  said  language  was  used,  did  immediately  assault  the 
defendant,  the  danger  arising  from  such  assault  was  brought  about 
by  defendant's  own  wrong,  and  defendant  had  no  right  to  shoot  the 
deceased  to  repel  such  assault  until  the  defendant  had  in  good  faith  at^ 
tempted  to  retire  from  theccmflict,  but  if  danger  did  arise  to  defendant 
through  his  own  wrong,  as  above  explained,  and  the  defendant  at- 
tempted in  good  faith  to  abandon  or  avoid  any  conflict  with  the 
deceased,  and  after  said  attempted  danger  existed  or  arose  to  defend- 
ant, or  he  reasonably  believed  that  such  danger  existed  or  had 
arisen,  the  defendant  had  the  same  right  to  defend  himself  against 
such  danger,  or  what  he  believed  to  be  such  danger,  as  if  he  had 
been  guilty  of  no  fault  or  wrong.'' 

Proper  exceptions  were  taken  to  this  instruction  by  defendant. 
This  instruction  is  subject  to  two  seriou  <  objections: 

1st.  The  circuit  judge  made  too  pnnmnent  the  facts  that  were  at- 
tempted, or  were  actually  proven  oii  the  trial  of  the  case  in  the 
construction  of  the  hypothecated  case,  to  explain  a  state  of  facta  that 
would  deprive  defendant  of  the  law  of  self-defense. 

2d.  Thecircuit  judge  failed  to  tell  the  jury  that  the  facts  reeited« 

vol.  1 8 — 47 
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there  took  from  defendant  his  right  of  self-defenst>,  must  be  proven 
beyond  all  reasonable  doubt. 

And  by  this  failure  the  jury  was  only  required  to  believe  from  the 
weight  of  evidence  that  the  accused  brought  on  the  diflBculty.  They 
were  left  to  act  upon  a  preponderance  of  testimony,  and  could  tind 
that  defendant  did  all  the  acts  set  forth  in  said  instruction,  without 
believing:  it  to  the  exclusion  of  a  reasonable  doubt,  althou{j:h  it  was 
a  matter  upon  which  his  guilt  or  innocence  in  a  certain  state  of  case 
depended.  (Allen  v. Commonwealth, 80  Ky.,  642;  Scott  v. Common- 
wealth, 16  Ky.  Law  Rep.,  702.) 

This  instruction  was  prejudicial  to  defendant,  and  should  not  have 
'<been  uiven. 

Wherefore,  the  juds;ment  is  reverspd  and  cause  remanded,  with 
•directions  to  the  circuit  court  to  set  aside  the  verdict  and  judguient 
4ind  award  the  defendant  a  new  trial. 


Louisville  &  Nashville  R.  R.  Co.  v.  McElrov. 

(Filed  November  20,  1896.) 

Com2rramise— Rescission  for  fraud — Necessity  for  tender  of  amount  received — 
One  who  has  accepted  a  certain  sum  in  Bettlement  of  an  unliquidated  claim  for 
damages  can  not  pursue  his  remedy  for  the  damages  on  the  ground  that  the 
fiettleraent  was  procured  by  fraud,  or  is  not  binding  upon  him,  unless  he  ten- 
ders to  the  defendant  the  amount  which  he  received  under  the  contract  of 
settlement  which  he  seeks  to  rescind.  And  the  plaintiff  in.  this  case  having 
failed  to  make  such  a  tender  the  court  should  have  given  a  peremptory  instruc- 
tion to  find  for  defendant. 

H.  W.  Bruce,  W.  J.  Lisle,  Thompson  &  McChord  and  B.  D.  War- 
field  forap[»ellant. 

Lafe  S.  Pence  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  l»y  Judge  Paynter. 

This  action  was  brought  by  McElroy  for  injuries  which  he  received 
on  the  10th  day  of  May,  1898,  while  a  section  hand  in  the  employ  of 
appellant.  James  Roller,  as  foreujan,  was  in  charge  of  the  section 
men. 

While  deepening  a  ditch,  near  Nelsonvilie,  the  beam  to  the  plow, 
which  was  operated  by  an  engine,  broke,  making  it  necessary  to 
secure  another  beam;  lo  secure  which  the  foreman,  with  McElroy 
and  Lev.Shreve,  proceeded  with  an  engine,  operated  by  its  tireman, 
to  a  point  where  there  was  a  switch  cross-tie,  proposed  to  be  used  as 
a  plow  beam.  It  was  placed  on  the  pilot  of  the  engine  to  be  carried 
to  the  point  where  needed.  It  was  a  square  piece  of  timl)er,  about 
sixteen  feet  long.  Roller  stood  near  the  niiddle  of  the  pilot  of  the 
engine,  while  McElroy  stood  at  one  side  and  Shreve  at  the  other  to 
steady  the  timber.  Roller's  face  and  McElroy's  and  Shreve's  backs 
were  to  the  point  to  which  the  engine  whs  being  run.  While  the 
engine  was  running  six  to  eight  miles  an  hour  the  end  of  the  tim- 
ber struck  a  switch  stand.  McElroy  was  either  thrown  from  the 
engine  or  Jumped  of)  in  the  effort  to  save  himself  from  his  peril. 
At  any  rate  he  fell  in  front  of  the  engine,  which  passed  over  and 
crushed  his  ankle,  necersitating  the  amputation  of  his  leg.  The 
timber  lacked  only  about  one  inch  of  clearing  the  switch  stand. 
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The  accident,  as  stated,  occurred  on  the  10th  day  of  May,  1893, 
and  the  amputation  took  place  on  that  night.  On  the  12th  day  of 
May,  1893,  the  appellant  made  a  compromise  and  settlement  of  the 
<;laim  which  is  the  basis  of  the  action.  The  receipt  which  appellee 
gave  is  in  language  and  figures  as  follows,  to  wit: 

•'Received  of  the  Louisville  and  Nashville  Railroad  Co.  seven  hun- 
dred dollars  C$700),  in  full  settlement  or  all  claims  and  demands  on 
account  of  injuries  to  the  person  and  dama^fe  to  and  loss  of  property 
sustained  by  me  at  or  near  Nelsonville,  Ky.,  on  the  10th  day  of  May, 
1893,  while  a  section  laborer  on  said  company's  railroad. 
"Witness  my  hand  at  Lebanon,  Ky.,  this  12th  day  of  May,  1893. 

His 
"Alfred  X  McElroy." 
"Witness:  Marl^. 

His 
^'Alfonso  X  Chandler, 

Mark, 
**B.  D.  Warfield, 
*'JoHN  McChord." 

The  appellant  pleaded  the  compromise  and  settlement  of  the  ap- 
pellee's claim  for  damatre^,  and  further  that  he  has  never  tendered 
or  otfered  to  pay  back  the  $700  which  he  received. 

The  appellee  seeks  to  avoid  the  compromise  and  settlement.  He 
allegres  that,  shortly  afier  receiving  the  injuries  set  out  in  his  petition 
and  before  he  had  recovered  from  the  shock  resulting  from  the  inju- 
ries and  amputation  of  his  lejj,  and  while  he  was  in  great  agony, 
both  of  mind  and  body,  when  his  system  was  filled  with  opiates  to 
such  an  extent  that  he  was  not  conscious  of  what  he  was  doing  and 
not  able,  mentally,  to  fully  understand  the  purport  of  the  contract, 
after  repeated  importunities  by  appellant's  agents,  he  signed  the 
<ron tract  copied  above;  that  he  did  not  understand  its  contents;  that 
appellant's  agents  represented  to  him  that  the  company  was  not 
liable  to  him  for  the  injuries  he  had  sustained;  that  he  would  not 
^t  anything  unless  he  signed  the  contract.  In  short,  it  is  alleged 
that  the  company  took  advantage  of  his  physical  and  mental  condi- 
tion and,  by  fraud  and  false  representations,  procured  the  paper  to 
be  signed  by  him  and  induced  him  to  accept  the  $700;  that  the  con- 
tract was  signed  by  him  **under  a  mistake  of  law  and  of  fact  as  to 
his  legal  rights,  and  the  money  was  so  received"  by  him. 

The  foregoing  is  sufficient  of  the  substance  of  the  reply  to  show 
Che  grounds  upon  which  he  seeks  to  disregard  the  compromise  and 
maintain  his  suit  on  the  original  cause  of  action. 

The  company  denied  all  the  allegations  which  tended  to  show  the 
compromise  was  obtained  by  fraudulent  conduct  or  that  the  plaintiff 
did  not  have  the  mental  capacity  to  make  the  compromise,  etc. 

In  fact  the  decided  weight  of  the  testimony  shows  that  the  plain- 
tiff fully  understood  that  he  was  receiving  the  $700  in  full  for  his 
claim  for  personal  injuries,  and  fully  understood  the  nature  and  effect 
of  the  transaction.  We  will,  however,  assume,  for  the  purposes  of 
the  further  consideration  of  the  case,  that  the  company  took  advant- 
age of  plaintiff's  physical  and  mental  condition  and  fraudulently 
obtained  his  signature  to  the  paper,  and  had  him  accept  the  $700  in 
compromise  of  his  claim  for  personal  injuries. 

The  money  which  he  received  was  placed  in  bank  to  his  credit  by 
the  man  who  was  waiting  on  him.  There  is  no  claim  that  he  was 
oot  in  his  usual  mental  condition  when  he  afterward  drew  the  money 
and  spent  it.    There  is  not  the  slightest  evidence  tending  to  prove 
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that  the  money  was  paid  for  anything  except  in  compromise  of 
claims  ffir  personal  injuries. 

By  this  action  the  plaintiff  seeks  a  disaffirmance  of  the  contract 
of  compromise,  and  at  the  same  time  fails  to  repay  or  tender  the 
money  he  received  to  effect  a  restoration  of  the  status  quo. 

Fraud  may  vitiate  or  av(»id  all  contracts.  Contracts  obtained  by 
fraud  are  voidable  at  the  election  of  the  defrauded  party.  (Bijjelow 
on  Fraud,  pajres  73-4.) 

The  gpneral  rule  is  that  when  one  has  received  money  or  property 
under  a  contract  that  is  voidable  (or  fraud  or  other  reason,  he  must 
repay  the  money  or  tender  the  property  before  he  is  entitled  to  have 
the  contract  rescinded.    There  are  exceptions  to  this  rule. 

There  are  cases  where  a  court  of  equity  would  rescind  a  contract 
without  a  repayment  or  tender  by  the  injured  party.  For  instance^ 
a  case  which  involved  the  sale  of  property,  wherein  the  court  had 
control  over  the  property  and  the  distribution  of  its  proceeds.  In 
such  cases  the  court  can  determine  what  are  the  rights  and  equities* 
of  the  parties,  and  adiust  them. 

This  is  not  a  case  where  this  court  has  any  control  over  the  money 
whjch  the  company  paid  the  plaintiff,  nor  of  any  property  belong- 
ing  to  the  plaintiff,  out  of  which  the  court  could  enforce  a  repay- 
ment of  it.  Either  the  company  paid  the  money  to  avoid  the  risk 
of  a  greater  damage  being  awarded  against  it  in  the  event  of  litiga- 
tion, or  it  paid  the  money  in  the  belief  that  the  expense  of  the  liti- 
gation, though  it  defeated  a  recovery,"  would  amount  to  as  much  or 
more  than  the  sum  paid.  It  sought  to  buy  its  immunity  from  dam- 
ages and  expense  of  havinjr  the  question  of  its  liability  determined* 

It  is  not  reasonable  to  suppose  that  the  c(»mpany  would  have  paid 
the  money  if  the  right  of  the  plaintiff  still  existed  to  maintain  its 
action  upon  the  original  cause  of  action.  There  is  no  pretense  that 
the  c<^mpany  paid  its  money  as  a  credit  on  its  supposed  liability.  It 
paid  it  to  extinguish  its  liability,  if  such  existed. 

If  upon  the  trial  of  the  case  the  verdict  had  been  for  the  company 
because  the  injury  was  not  the  result  of  the  gross  negligence  of  the 
foreman,  or  the  party  operating  the  engine,  then  the  plainitff  would 
have  the  money  and  the  company  the  expense  of  the  litigation  which 
it  sought  to  avoid,  and  the  court  powerless  to  enforce  a  return  of 
the  money. 

This  statement  illustrates  the  correctness  of  the  well-recogniased 
rule  wliich  required  a  repayment  or  a  tender  of  the  money  before 
bringing  the  action. 

We  think  the  reasoning  of  the  learned  Judge  who  delivered  the 
opinion  in  Vandervelden  v.  Chicago  &  N.  "W.  Ry.  Co.,  61  Fed.  Bep.,. 
54,  is  unanswerable,  and  it  sustains  the  conclusion  we  have  reach^. 

We  also  cite  the  case  of  the  East  Tennessee,  Virginia  &  Georgia 
Ky.  Co.  v.  Hayes,  88  Ga.,  588. 

We  will  briefly  review  some  of  the  cast^  cited  to  sustain  the  op- 
posing view. 

In  Bliss  V.  New  York,  &c.,  R.  R.,  160  Mass.,  456,  the  injury  was 
to  the  clothing  and  to  the  person  of  the  plaintiff.  The  receipt  taken 
by  the  company  covered  the  injuries  to  his  clothing  and  to  his  per- 
son. It  was  claimed  the  receipt  was  procured  by  fraud,  and  that  by 
the  terms  of  the  compromise  only  the  injuries  to  his  clothing  paid 
for.  The  action  was  for  the  injury  to  his  person.  The  court  held 
that  if  the  plaintiff  was  induced  to  execute  the  receipt  by  fraud,  re- 
leasing for  both  injuries  upon  being  paid  a  small  sum  which  was- 
underst()od  by  him  to  be  compensation  merely  for  the  injuries  to 
clothing,  he  need  not  return  the  money  so  received  before  bringing^ 
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«n  action  for  personal  injuries.  The  claim  for  injuries  to  clothing 
<lone  was  compromised,  and  the  money  paid  to  cover  damages  to  it. 
The  c.')urt  was  of  opinion  that  it  was  not  necessary  to  return  the 
money  so  received  before  brins^int;  a  suit  for  injuries  to  the  person, 
for,  as  a  matter  of  fact,  nothing  had  been  paid  to  compromise  that 
Hilaim. 

The  inference  to  be  drawn  from  the  opinion  is  that  the  court  would 
have  decided  that  a  repayment  would  have  been  necessary  before 
^uit  had  the  money  been  paid  to  compromise  the  claim  for  injury  to 
the  person. 

In  Stewart  v.  Chicaa:o  R.  R.  Co.,  <&c.,  141  Ind.,  61,  the  court  said: 
'^'If  as  alleged  the  money  received  was  a  previous  donation  and  in  no 
way  supplied  the  consideration  of  the  release,  there  was  no  duty  to 
return  it  any  more  than  to  have  returned  previous  earnings." 

In  that  case  the  plaintiff  claimed  the  money  was  for  certain  work, 
while  the  company  claim  it  was  paid  in  settlement  of  claims  for  per- 
gonal injury. 

In  Stone  v.  Chicago  &  West  Mich.  Ry.  Co.,  66  Mich.,  83,  there  was 
an  offer  to  return  the  money  and  duebill  which  the  party  had  re- 
ceived on  the  compromise  of  the  claim  for  the  injuries  for  which  the 
suit  was  brouirht. 

In  the  case  of  the  Union  Pacific  Railway  v.  Harris,  158  U.  S.,  331, 
the  railway  company  claimed  the  money  was  paid  in  compromise  of 
sll  matters,  while  .the  plaintiff  claimed  that  it  was  for  ^'expenses  of 
-siclsness  and  loss  of  time  for  two  weelss," 

The  trial  court  instructed  the  jury  that  if  they  accepted  **plaintiff' s 
account  of  the  negotiation  between  them  as  against  that  of  the  agent  of 
the  railway  company,  then  it  would  appear  that  the  plaintiff  at  least 
-did  n(»t  understand  the  subject-matter  of  the  negotiation,"  etc. 

The  trial  court  further  told  the  jury  that  **if  the  settlement  was 
made  with  a  full  understandingof  the  rights  of  the  parlies,the  plain- 
tiff then  being  in  a  state  of  health  to  enable  him  to  transact  such 
i)usiness,  and  upon  that  you  may  say  the  settlement  is  binding  upon 
the  plaintiff,"  etc. 

Chief  .Justice  Fuller,  in  delivering  the  opinion,  and  without  quot- 
ing from  the  instruction  on  the  question  of  tender,  said:  *'And  the 
<?ourt  further  charged  the  jury  that  if  they  made  an  allowance  to  the 
plaintiff  they  should  deduct  from  it  what  he  had  received.  The  ques- 
tion of  the  necessity  of  a  tender  of  the  money  received  before  suit  is 
not  discussed  in  the  opinion.  We  can  easily  see  if  the  money  was 
paid  to  cover  expenses  of  illness  and  loss  of  time  why  a  tender  is  not 
necessary  to  maintain  an  action  for  personal  injuries,  but  we  are  un- 
able to  understand,  if  it  was  so  paid*,  why  the  court  should  have  di- 
rected it  credited  on  the  allowance  to  the  plaintiff." 

O'Brien  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  89  Iowa,  644,  and  Railway 
•Co.  V.  Doyle,  18  Kansas,  f)4,  appear  to  support  the  contention  of  the 
plaintiff. 

In  the  Kansas  case  the  court  said:  *'He  siarned  a  writing  which 
was  voidable  for  want  of  capacity  on  his  part  to  execute.  Not  until 
the  suit  was  tried  was  he  fully  informed  of  the  circumstances  under 
which  he  made  his  mark  thereto,  and  hence  we  hold  that  under  the 
facts  stated  in  such  reply  it  was  not  necessary  for  him  to  tender  the 
money  back." 

The  court  based  its  decision  on  the  ground  that  the  plaintiff  was 
not  fully  informed  of  the  circumstances  under  which  he  made  his 
mark  to  the  writing.  Without  stopping  to  discuss  whether  or  not 
the  court  in  our  opinion  was  justi6ed  in  making  the  exception  to  the 
^neral  rule  requiring  a  tender,  it  is  sufficient  to  say  that  in  this  case 
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the  plaintiff  knew  the  circumstances  under  which  the  writing  wa» 
executed,  and  that  the  money  was  paid  alone  for  the  injury  to  h\» 
person. 

Another  case  relied  upon  by  plaintiff  is  Mullen  v.  Old  Colony  R.  R. 
Co.,  127  Mass.,  86.  This  case  fully  sustains  the  conclusion  which  we 
have  reached  in  this  case.  The  receipt  which  the  company's  agent 
procured  from  the  plaintiff  covered  personal  injuries.  In  speaking- 
of  the  money  paid  the  court  said:  **If  it  was  paid  for  the  support  of 
the  plaintiff  till  his  case  should  be  tried  or  for  a  year  as  a  gratuity  it 
is  clear  that  the  defendant  can  not  insist  on  repayment." 

The  court  also  said:  **And  if,  after  accepting  a  certain  sum  in  set- 
tlement of  an  unliquidated  claim  for  damages  under  a  contract,  one 
seeks  to  pursue  his  remedy  for  the  damages  on  the  ground  that  the 
settlement  was  procured  by  fraud,  or  is  not  binding  upon  him,  he 
must  first  repay  the  amount  re<*eived  (Brown  v.  Hartford  Ins.  Co.,  117 
Mass.,  479).  The  principle  on  which  these  decisions  rest  is  just,  but  it 
applies  to  those  cases  only  where  that  which  was  rec^eived  and  which 
must  be  returned  was  the  consideration  of  the  contract  or  settlement 
which  the  receiver  intended  to  make  and  understood  that  he  was- 
making,  and  which  he  seeks  to  avoid  by  reason  of  fraudulent  practices 
of  the  other  party  which  led  him  to  agree  to  its  terms.  It  does  not 
apply  to  cases  where  a  party  holds  out  that  he  gives  the  considera- 
tion for  one  thing  and  by  fraud  obtains  an  agreement  that  it  was 
given  for  another  thing." 

The  court,  upon  the  facts,  should  have  told  the  jury  to  find  for  the 
defendant. 

We  have  not  deemed  it  necessary  to  consider  the  questions  raised 
as  to  other  instructions  which  the  court  gave  or  refused  to  give  the 
Jury. 

The  judgment  is  reversed,  with  directions  to  grant  the  appellant  a 
new  trial  and  for  proceedings  consistent  with  this  opinion. 


Louisville  &  Nashville  R.  R.  Co.  v.  Shreve. 
(Filed  November  20,  1896— Not  to  be  reported.) 

Compromise — Rescission  for  fraud — Necessity  for  fe>\der  of  amount  received — 
In  this  action  to  recoyer  damages  for  personal  injuries,  the  plaintiff  having- 
failed  to  tender  the  defendant  the  amount  received  by  him  in  settlement  of  thfr 
claim,  which  settlement  he  alleged  was  procured  by  fraud,  the  court  should 
have  sustained  a  motion  made  by  defendant  for  judgment  on  the  pleadings* 
after  a  verdict  for  plaintiff  had  been  returned  by  the  jury. 

H.  W.  Bruce,  W.  J.  Lisle,  B.  D.  Warfield  and  Thompson  &  Mc- 
Chord  for  appellant. 

Lafe  S.  Pence  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Shreve  was  injured  at  the  same  time  and  under  the  same  circum- 
stances as  McElroy. 

The  compromise  was  alleged  to  have  been  madf*  under  thesame* 
kind  of  circumstances  as  those  under  which  the  McElroy  compro- 
mise was  made. 

The  facts  and  conclusions  of  the  CQurt  are  fully  stated  in  the  opinioDi 
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of  the  court  this  day  delivered  in  the  ease  of  the  L.  &  N.  R.  R.  Co.  v* 
McElroy  (supra  730). 

Shreve  failed  to  repay  or  tender  the  money  he  received  on  the  com- 
promise. This  is  pleaded  and  not  denied.  In  this  case  the  defend- 
ant, after  the  verdict,  moved  for  judgment  on  the  pleading.  This: 
motion  should  have  been  sustained. 

The  case  is  reversed,  with  directions  that  the  court  sustain  the  mo- 
tion. 


Louisville  &  Nashville  R.  R.  Ck).  v.  Bell. 
(Polled  December  2,  1896.) 

1.  Railroads — Passenger  on  freight  train — Evidence — In  this  action  against 
a  railroad  company  to  recover  damages  for  personal  injuries  received  by 
plaintiff  while  a  passenger  on  one  of  defendant's  freight  trains  the  court  did 
not  err  in  permitting  plaintiff  to  testify  that  "he  did  not  see  very  well,"  as  the 
connection  in  which  the  statement  was  made  shows  that  it  was  not  intended, 
to  convey  the  impression  to  the  jury  that  plaintiff's  vision  was  materially  de- 
fective except  as  it  may  have  been  incidentally  affected  by  the  darkness  sur- 
rounding him  at  the  time  and  place  he  was  speaking  of  in  his  testimony. 

2.  Same— It  was  not  competent  for  the  plaintiff  to  prove  that  there  had  been 
on  the  route  a  quarrel  between  other  passengers  in  the  caboose  and  the  train- 
men, as  such  testimony,  even  if  it  could  be  competent  in  any  event  to  show 
malice,  was  not  competent  in  this  case,  because  there  was  nothing  to  show 
that  the  trainmen  who  had  the  qurrrel  had  anything  to  do  with  the  switching 
of  the  cars  which  resulted  in  the  injury  to  plaintiff. 

3.  While  a  passenger  on  a  freight  train  assumes  the  additixmal  risk,  if  any,, 
in  excess  of  the  risk  of  traveling  on  a  passenger  train,  the  carrier  owes  to  a. 
passenger  on  one  of  its  freight  trains  as  high  a  degree  of  care  as  if  he  were 
riding  on  a  passenger  train. 

4.  Passenger  carriers  can  not  by  contract  relieve  themselves  from  liaMlity  for 
personal  injuries  to  passengers  caused  by  the  negligence  of  the  carriers  or 
their  servants,  such  contracts  being  against  public  policy. 

5.  A  passenger  on  a  freight  train  under  a  contract  far  transporting  his  stocky, 
for  which  he  has  paid  the  freight  charges,  must  be  regarded  as  carried  for  hire. 

6.  Punitive  damages — It  was  error  to  give  an  instruction  authorizing  the- 
jury  to  award  punitive  damages  if  they  believed  the  acts  of  defendant's  em- 
ployes were  willful  or  malicious,  there  being  no  competent  evidence  to  justify 
a  finding  upon  either  of  those  grounds. 

J.  A.  Mitchell,  H.  W.  Bruce  and  Wm.  Lindsay  for  appellant. 
S.  M.  Pay  ton  and  Thomas  H.  I-Iines  for  appellee. 
Appeal  from  Hart  (circuit  Court. 
Opinion  of  the  court  by  Jud^e  Landes. 

In  October,  1894,  the  appellee  shipped  over  the  road  of  appellant 
company  a  car  load  of  stock  from  Horse  Cave,  in  Hart  county,  to- 
Louisville. 

By  the  stipulations  of  the  contract  of  transportation  the  appellee 
undertook  to  load  and  unload  the  animals  at  his  own  risk,  and  feed^. 
water  and  attend  to  them  at  his  own  expense  and  risk  while  they 
were  in  the  stockyards  of  the  company  awaiting  shipment,  and  while 
in  the  cars  or  at  feeding  or  transfer  points,  or  where  they  might  be 
unloaVled  for  any  purpose.  As  a  part  of  the  contract  the  appellee  waa. 
furnished  transportation  by  the  company  for  himself  to  enable  hiok 
to  accompany  his  stock  to  the  point  of  destination  without  any 
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charge  therefor  over  what  he  paid  for  carrying  his  stock,  and  exe- 
cuted what  was  termed  a  "release,"  recited  to  be  "in  consideration  of 
the  free  passage"  granted  him  by  the  company,  whereby  he  agreed 
that  the  company  should  not  be  liable  to  him  "for  injury  or  damage 
of  any  kind  suffered  by  us  while  in  charge  of  said  animals." 

The  train  of  cars  reached  South  Louisville  about  1  o'clock  a.  m.  of 
the  day  after  the  shipment,  the  appellee  and  other  stockmen  being 
carried  in  the  caboose  that  was  attached  to  the  train.  At  that  point 
the  caboose  was  detached,  and  during  the  necessary  switching  and 
transferring  of  the  freight  cars  several  of  them  were  run  back  to  the 
caboose  for  the  purpose  of  attaching  it  attain,  but  they  struck  the 
caboose  with  considerable  force  and  knocked  it  back,  and  the  shock 
produced  by  the  concussion  caused  the  appellee,  who  was  on  his  feet, 
to  be  thrown  against  the  front  end  and  door  of  the  caboose,  breaking 
the  glaas  that  was  in  the  door,  injuring  and  bruising  him  slightly 
about  the  shoulder,  and  causing  a  painful  and  serious  cut  on  one  of 
his  wrists,  which  came  in  contact  with  the  broken  glass.  To  recover 
damages  for  his  injuries  from  the  appellant  company  this  action  was 
brought  by  the  appellee. 

The  ground  upon  which  the  claim  for  damage  is  based  was  allesred 
in  the  petition  to  be  that  in  switching  the  freight  cars  the  appellant 
■company,  its  agents  and  employes  "did  unlawfully,  willfully,  malici- 
ously, negligently  and  carelessly  *  *  *  run  a  number  of  heavy-laden 
freight  cars  with  great  force  and  violence  against"  the  caboose,  by 
reason  of  which  the  appellee  "was  precipitated  and  thrown  from  his 
position  against  the  door  and  door-post,"  whereby  the  injuries  were 
inflicted  on  the  appellee.  Issue  was  joined  by  traverse  and  plea  of 
release  and  of  contrioutory  negligence.  The  case  was  submitted  to 
a  jury,  and  the  result  was  a  verdict  and  judgment  against  the  appel- 
lant company  for  SI, 000  da  masses.  A  motion  for  a  new  trial  was 
made  and  overruled,  and  the  case  is  before  us  by  appeal  from  that 
judgment. 

It  is  alleged  for  appellant  as  error  that  the  court  admitted  incompe- 
tent testimony  to  be  introduced  in  behalf  of  the  appellees.  First,  with 
reference  to  the  appellee's  capacity  to  sue,  and  second  with  reference 
to  some  trouble  between  the  trainmen  and  stockmen  in  the  caboose 
before  the  train  reached  South  Louisville. 

1st.  In  his  testimony  the  appellee  stated  in  substance  that  when 
the  caboose  was  detached  at  South  Louisville,  and  while  the  cars 
were  being  switched,  one  of  the  stockmen  went  <»iit  of  the  caboose  to 
look  after  his  stock,  and  that  he  and  other  stockmen  started  to  fol- 
low him  for  the  same  purpose,  but  when  they  got  to  the  door  they 
-concluded  not  to  get  off  and  turned  back.  In  ^giviuif  his  reasons  for 
not  getting  off  he  stated  thnt  **he  did  not  see  very  well,"  and  it  was 
dark  and  he  did  not  feel  safe  iti  going  out.  Objection  was  made  to 
his  statement  that  he  '*did  not  see  very  well,"  but  the  objection  was 
•overruled. 

We  are  not  able  to  see  that  this  statement  was  incompetent  or  that 
it  was  either  prejudicial  in  any  degree  to  the  appellant  or  beneficial 
to  the  appellee.  In  the  connection  in  which  the  statement  was  made 
it  does  not  appear  to  have  been  intended  to  convey  the  impression  to 
the  jury  that  his  vision  was  materirtlly  defective,  except  as  It  may 
have  been  incidentally  affected  by  the  darkness  surrounding  him  at 
the  time  and  place  he  was  speaking  of  in  his  testimony.  There  was 
no  error,  therefore,  in  permitting  this  statement  to  go  to  the  jury. 

2d.  Over  the  objection  of  counsel  for  the  appellant  the  court   per- 
mitted several  witnesses  to  testify  that  there  was  a  quarrel  between 
some  of  the  trainmen  and  stockmen  (not  the  appellee)  in  the  caboose 
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on  the  route  between  Horse  Cave  and  South  Louisville.  This  testi- 
mony was  incompetent  and  prejudicial  to  the  appellant.  It  was  not 
s,  part  of  the  res  gestce,  and  the  petition  did  not  seek  to  recover  dam- 
ages from  the  company  for  alleged  insults  or  abuse  or  mistreatment 
of  the  appellee  on  the  part  of  the  servants  of  the  company.  The  ob- 
ject of  such  testimony  was  doubtless  to  furnish  the  ^rouncJ  for 
punitive  damages,  and  it  was  likely  to  influence  the  jury  in  that  di- 
rection to  find  that  the  servants  of  the  appellant  company  were  ac- 
tuated by  malice,  and  that  the  cars  were  handled  by  them  in 
switching  with  the  intent  and  purpose  of  injurinj?  the  stock njen  in 
the  caboose.  But  if  this  kind  of  testimony  were  competent  at  all, 
or  generally  in  cases  like  this  there  was  no  testimony  here  connect- 
ing the  servants  of  the  appellant  company,  who  handled  the  locomo- 
tive and  cars  in  switching,  with  the  alleged  quarrel  with  the 
stockmen  in  the  caboose.  In  addition  to  this  nothing  occurred  at 
^uth  Louisville,  from  the  testimony  of  the  witnesses,  that  tended 
to  show  that  those  who  handled  the  locomotive  and  cars  in  switch- 
ing willfully  or  intentionally  caused  the  concussion  or  shock  by 
which  the  appellee  was  injured. 

The  court  below  erred  in  admitting  this  testimony,  and  the  judg- 
ment n»ust  be  reversed  on  account  of  this  error. 

Since  the  case  will  have  to  be  n»tried,  it  is  proper  for  us  to  pass 
upon  some  of  the  questions  raiseii  on  the  exceptions  to  the  instruc- 
tions given  to  the  jury  at  the  instance  of  plaintitT^s  counsel. 

In  the  first  instruction  the  court  submitted  to  the  jury  the  want  of 
ordinary  care  on  the  part  of  the  defendant  company's  servants  in 
handling  the  cars  while  switching,  toijether  with  ttie  absence  of  con- 
tributory negligence  on  the  part  of  the  defendant,  as  a  basis  upf)n 
which  the  defendant  might  be  held  liable  for  the  injuries  sustained 
by  the  plaint  if!'. 

The  law  in  this  regard  was  correctly  and  fairb'  stated  by  the  court, 
but  the  court  also  told  the  jury  in  this  instruction  that,  notwith- 
standing the  release  executed  by  the  plaintiff  and  endorsed  in  the 
<Jontract  for  transportation  whicli  has  been  referreil  to,  *'the  de- 
fendant, its  agents  and  em|)Ioyes  in  charge  and  conduct  ol'  the  train 
were  bound  to  the  exercise  of  ordinary  care  and  precaution  to  carry 
and  protect  him  at^ainst  injury." 

This,  we  hold,  was  proper,  and  was  a  correct  statement  (»f  the  law 
«o  far  as  it  was  intended  to  declare  that  the  defendant  was  not  re- 
iease<l,  by  the  term  of  the  ^'relens^"  executed  by  plaintiff,  from 
liability  to  plaintiff  for  injuries  that  he  may  have  suffered  by  reiiso?i 
or  in  consequence  of  the  negliijence  of  the  servants  of  the  defendant 
company.  ' 

The  doctrine  has  been  heretofore  frequently  recognized  by  this 
court  that,  althouirh  Common  carrieis  may  bv  sp :»i-ial  contra''t  limit 
their  common-law  responsibility  as  insurers  of  propeity  delivered 
to  them  for  carriage,  they  can  not  relieve  themselves  by  contract 
from  liability  for  the  loss  of  or  injury  to  [)roperty  resulting  from 
their  own  negligen<'e  or  that  of  their  servants  or  emploves.  (L.,  C 
&  L.  R.  R.  Co.  V.  IIe<iges,  9  Bush,  fMo;  Rhodes  v.  L.  &  N.  R.  R.  Co., 
/6.,  6i)l.) 

Such  contracts  are  held  to  be  airainst  public  p«)licy,  and  we  hold 
that  the  same  doctrine  applies  to  coiitracis  which  are  intended  to 
relieve  common  carriers  from  liability  for  injuries  sustained  by  pas- 
sengers while  being  carried  by  ihem  either  on  freight  or  passenger 
trains.  And  while  a  pass«nger  on  a  freight  train  assumes  the  addi- 
tional risk,  if  any,  in  excess  of  the  risk  of  travel inu:  in  a  passenger 
train,  the  carrier  owes  to  a  passenger  on  one  of  its  freight  trains 
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as  hijrh  H  dep:ree  of  care  h<»  if  he  were  riding  on  a  passenger  train. 
(Ohio  Valley  Ry.  Co.  v.  Watson's  adm'r,  93  Ky.,  654.) 

In  this  rase  the  plaintiff,  having  t)een  a  passenger  on  a  freight 
train  under  a  contract  for  transporting  his  stock,  for  which  he  p«id 
the  freight  charges,  must  be  considered  to  have  been  car ri^d  for  hire. 
The  doctrine  here  reco*rnized,  that  carriers  of  passengers  can  not  by 
contract  release  themselves  from  liability  for  personal  injuri&s  sus- 
tained by  their  passengers,  by  reason  of  the  negligence  of  themselves 
or  their  employes  or  servants,  is  supported  both  by  principle  and 
authority.  (Missouri  Pacific  Ry.  Co.  v.  Ivey  and  others,  37  Am.  <fe 
Eng.  Riiilway  Cases,  47;  Carroll  v.  M.  P.  Ry.  Co.,  26  76.,  208;  O.  & 
M.  Rv.  Co.  v.  Nickless,  71  Ind.,  271;  Graham  v.  Pacific  Ry.  Co.,  66 
Mo.,  536;  N.  Y.  Cent.  Ry.  Co.  v.  Lockwood,  17  Wall.,  357.) 

The   second    instruction    is    objectionable    because   it    submits 
the  questicm  of  punitive  damages    in  part  on   the  alleged   will- 
ful and  malicious  acts  of  the  defendant  company's  employes  when 
there  was  no  competent  evidence  to  justify  a  finding  upon  either  of 
those  grounds.    The  same  may  be  said  of  the  third  instruction. 

In  the  fourth  instruction  it  was  for  the  same  reason  improper  to 
refer  to  the  alleged  willful  and  malicious  acts  of  the  defenoant's  ser- 
vants. 

The  fifth  instruction  is  not  objectionable,  as  it  was  substantially 
the  same  as  the  first  instruction  with  reference  to  the  negligence  of 
the  defendant  and  the  contributory  negligence  of  the  plaintiff. 

For  the  reasons  indicated  the  judgment  is  reversed  and  th«*  cause 
remanded,  with  directions  to  set  aside  the  verdict  and  award  the 
appellant  a  new  trial  and  for  proceedings  consistent  with  this  opin- 
ion. 


Illinois  Central  R.  R.  Co.  v.  Mizell. 
(Filed  December  5, 1896.) 

7.  Railroads— Failure  to  give  signal  for  crossing — Proximate  cause — Th© 
failure  of  the  servants  in  charge  of  a  railroad  train  to  blow  the  whistle  for  a 
crossing  was  the  proximate  cause  of  the  injury  to  a  traveler  on  the  highway 
who  in  ij^uorance  of  the  approach  of  the  train  attempted  to  make  the  crossing 
and  was  thrown  from  her  horse,  which  was  frightened  by  the  train. 

2.  Same — Pleading — It  was  not  necessary  for  the  plaintiff  to  plead  that  the 
failure  to  give  the  signal  was  in  violation  of  law,  the  statute  requiring  the 
sif^nal  to  be  given  being  a  general  one,  and,  therefore,  not  required  to  be 
specially  pleaded. 

3.  Contributory  negligence — The  fact  that  the  plaintiff  did  not  come  to  a  full 
stop  to  listen  for  the  train,  but  brought  her  horse  to  a  slow  walk  in  order  to 
listen,  was  not  per  se  contributory  negligence. 

4.  Same — The  question  of  contributory  negligence  was  properly  submitted 
by  the  instructions. 

5.  A  verdict  for  $2,000  for  the  injuries  received  and  suffering  and  loss  of 
time  caused  thereby  was  not  excessive. 

George  L.  Husbands  for  appellant. 

J,  M.  Brummal  &  Son  and  W.  G.  Bullitt  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  .Judge  DuRelle. 

The  appellee  was  riding  on  horseback  along  a  public  highway 
which  crossed  the  railroad  of  appellant.    At  the  intersection  the 
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railroad  and  the  highway  as  well  passed  through  cuts  which  pre- 
vented persons  on  the  highway  from  seeing  appnjaching  trains  un- 
til they  were  within  a  few  feet  of  the  rails. 

According  to  her  statements  she  was  riding  very  slowly,  and  was 
listening  for  the  signal  by  bell  or  whistle  of  the  approach  of  a  train. 
She  heard  no  signal  and  did  not  see  the  train  until  she  was  on  the 
track  at  the  crossing,  and  the  train,  which  was  a  freight  train  and 
going  at  a  rapid  rate,  was,  according  to  her  statements,  within  fif- 
teen or  twenty  feet  from  her  when  she  saw  it.  Her  horse  became 
frightened  at  the  train,  ran  with  her  some  hundred  yards  or  more, 
and  in  turning  a  curve  in  the  road  threw  her  and  dragged  her  a 
short  distance.  She  was  badly  bruised  by  the  fall,  and  her  shoulder 
was  injured  to  such  an  extent  that  at  the  time  of  thn  trial  it  was  an 
inch  and  a  half  lower  than  the  other  shoulder.  By  reason  of  the 
injury  and  her  subsequent  confinement  to  her  room  she  was  unable 
to  secure  a  position  as  a  teacher,  for  which  she  was  at  the  time  an 
applicant. 

For  the  injuries  received  and  the  suffering  and  loss  of  time  caused 
thereby,  she  brought  suit  against  the  appellant  and  the  Jury  awarded 
her  $2,000.  The  basis  of  her  complaint  is  that  the  alleged  failure  to 
give  the  signal  required  l)y  law  for  the  crossing  was  the  cause  of  her 
attempting  to  make  the  crossing  and  of  her  horse  being  frightened 
and  the  consequent  injuries. 

It  is  not  pleaded  that  the  failure  to  give  the  signal  was  in  violation 
of  law,  and  we  do  not  think  it  was  necessary  to  so  plead  it.  The  stat- 
ute is  a  general  one,  and  is  not  required  to  be  specially  pleaded. 

The  principal  ground  relied  on  by  appellant  is  that  the  alleged 
negligence  in  failure  to  blow  the  whistle  was  not  the  proximate  cause 
of  the  injury ;  but  if  by  reason  of  that  failure  the  appellee  went 
upon  the  track  and  her  horse  was  there  frightened  by  the  approach- 
ing train  the  Jury,  if  they  believed  appellee's  witnesses,  had  evidence 
from  which  they  were  entitled  to  find  that  the  negligence  was  the 
proximate  cause  of  the  injury,  and  that  the  damage  followed  as  a 
continuous  and  natural  sequence  from  the  negligent  act,  and  was  a 
result  which  might  have  been  foreseen  and  expected  as  the  result  of 
the  conduct  complained  of,  for  it  was  to  be  expected  that  passengers, 
on  horseback  might  be  traveling  along  the  highway.  (3  Parson<^ 
Contracts,  179.) 

The  question  of  contributory  negligence  was  properly  submitted 
to  the  Jury  by  the  instructions.  In  our  judgment  the  fact  that  ap- 
pellee did  not  come  4o  a  full  stop  to  listen  for  the  train,  but  brought 
her  horse  to  a  slow  walk  in  order  to  listen,  was  not,  p^r  «e,  contrib- 
utory negligence. 

There  was  evidence  of  other  witnesses  who  corroborated  her  state- 
ment that  the  signal  was  not  given,  and  the  question  was  properly 
left  to  the  jury. 

Instruction' B,  the  refusal  of  which  is  complained  of  by  appellant^ 
does  not  appear  in  the  record. 

The?  instructions  given  appear  to  correctly  state  the  law.  We  can 
not  say,  under  the  evidence  in  this  record,  that  the  verdict  is  exces* 
sive. 

Judgment  affirmed. 


J 
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TjEBUS  V.   POINDEXTER. 

(Filed  December  9, 1896— Not  to  be  reported.) 

Amendment  of  pleadings — Failure  to  verify — So  much  of  the  petition  in  this 
case  as  sought  to  specifically  state  a  cause  of  action  against  the  appellee  hav- 
ing been  stricken  out,  an  amended  petition  offered  at  the  ensuing  term  alleg- 
ing that  certain  terms  of  the  contract  sued  on,  which  imposed  a  liability  upon 
appellee,  had  been  omitted  by  mistake  from  the  writing  evidencing  the  con- 
tract, should  have  been  permitted  to  be  filed.  And  while  the  amendment  was 
not  verified,  and  the  right  to  refuse  amendments  is  in  the  sound  discretion  of 
the  court,  yet  as  it  is  manifest  that  the  amendment  was  not  refused  because  it 
was  not  verified  the  judgment  is  reversed,  with  direction  to  permit  the  amend- 
ment to  be  filed  upon  proper  verification. 

Simon  <&  Cason  for  appellant. 
Blanton  <&  Berry  for  appellee. 
Appeal  from  Harrison  Circuit  CJourt. 
Opinion  of  the  court  by  Judge  Guify. 

The  appellant  brought  this  action  against  W.  McTurney  and  J.  W. 
Poindenter,  as  partners,  doini?  business  under  the  firm  name  of  Tur- 
uey  <&  Poindexter,  and  JDavid  B.  Veach.  A  sale  of  one- half  interest 
in  a  horse  to  appellant  is  alleged  to  have  been  made  by  Veach  & 
Turney,  who  were  then  partners. 

It  is  also  alleged  that  said  Veach  &  Turney  undertook  to  do  cer- 
tain things,  and  among  them  to  pay  appellant  $400,  money  loaned 
to  them  by  appellant,  which  contract  was  in  writing  and  ia  filed  with 
the  petition. 

Appellant  also  alleged  that  Veach  sold  his  interest  in  the  horse  and 
transferred  all  his  rignt,  interest  and  liability  under  said  contract  to 
Poindexter,  who  assumed  the  place  of  said  Veach  in  the  contract, 
and  that  said  Turney  &  Poindexter,  by  their  written  acceptance  in 
the  contract,  assumed  the  same  for  the  year  ending:  July  1,  1894,  and 
that  Veach  did  in  writinjr  guarantee  the  performance  of  the  contract 
by  Turney  Ac  Poindexter.  The  sale  of  the  horse  was  alleged,  and  a 
■credit  of  S18o.69  jfiven  on  the  S4(M»  loaned  money  debt,  and  Judg- 
ment was  asked  against  the  defendants  for  the  remaininder  of  said 
$400. 

The  contract  and  endorsements  read  as  follows: 

'*Cynthiana,  Ky.,  April  13,  1891. 

*'We  have  this  day  sold  to  C.  Lt^bus  a  one-half  interest  in  our  bay 
stallion,  known  as  Carter's  Kin^r  William,  for  the  sum  of  four  hun- 
lired  dollars,  the  receipt  of  which  is  hereby  acknowledged. 

'*The  profits  or  loss,  together  with  the  seasons  of  said  horse,  are  to 
he  divided  equally  between  the  firm  of  Veach  &  Turney  and  C. 
Jj?bus. 

'*C.  Lebus  has  also  loaned  us  this  day  the  sum  of  four  hundred 
dollars,  the  receipt  of  which  is  he?*eby  acknowledged,  due  January 
1,  1894,  but  in  the  event  of  the  sale  or  death  of  said  stallion  before 
that  date  then  to  become  due  at  once,  and  we  are  to  keep,  feed  and 
otherwise  attend  to  said  horse  free,  which  is  to  oflset  the  use  of  the 
four  hundred  dollars  h)aned  us  by  said  Lebus. 

'*VKAcn  &  Turney." 

**We  assume  the  above  contract  for  the  year  ending  January  1, 
3894.  TuRXF.Y  &  Poindexter." 
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**\Ve  flruarnntee  and  bind  ourselves  that  Turney  &  Poindexter  will 
fulfill  the  within  contract.  D.  B.  Veach." 

On  motion  of  appellee  Poindextei',  so  much  of  the  petition  as  sought 
to  specifically  state  a  cause  of  action  against  him  was  stricken  out. 
At  the  ensuing  September  term  of  court  appellant  oflered  and  moved 
to  have  filed  an  amended  petition,  to  thefiiins:  of  which  appellee  ob- 
jected, and  the  court  refused  to  permit  the  filing  thereof  but  leave 
was  given  to  further  amend,  but  upon  the  offering  of  a  second 
amended  petition  appellee  atrain  objected  to  the  filing  thereof,  and 
the  court  sustained  the  objection  and  the  action  was  dismissed  as  to 
appellee  Poindexter,  and  from  that  judgment  this  appeal  is  prose- 
cuted. 

It  is  substantially  alleged  in  the  amendments  that  about  the  — 

day  of ,  1893,  the  defendant,  Veach,  by  verbal  contract  sold 

to  said  Poindexter  his  interest  in  the  horse,  as  well  as  his  interest  in 
the  firm  of  Turney  &  Veach,  and  in  consideration  of  that  and  the 
sale  of  other  property  Poindexter  took  the  place  of  Veach  in  said 
firm's  business,  and  formed  and  constituted  the  firm  of  Turney  & 
Poindexter,  and  agreed  and  undertook  with  Veach  and  plaintiff  that 
he  would  assume  the  place  of  Veach  in  said  contract  and  pay  plain- 
tiff Veach's  part  of  the  money  due  on  the  contract,  to  wit,  the  $400, 
and  plaintiff  agreefi  to  accept  and  did  accept  him  in  place  of  Veach, 
with  the  condition  that  V^each  would  guarantee  the  performance  of 
said  contract,  and  that  at  the  time  of  said  trade  Turney  &  Poindex- 
ter undertook  by  their  written  endorsement  to  assume  all  the  obli- 
gations of  Turney  &  Veach  under  said  contract,  but  by  mistake  of 
the  draftsman  the  endorsement  was  made  as  before  shown. 

It  seems  to  us  clear  that  the  pleadin$rs  offered  show  a  cause  of  ac- 
tion against  appellee,  but  appellee  contends  further  that  the  amend- 
ment was  not  sworn  to,  and  that  the  right  to  refuse  amendments  is 
within  the  sound  discretion  of  the  court.  It  is  pretty  evident  that 
the  amendments  were  not  rejected  because  not  verified.  It  might 
well  be  argued  that  if  the  horse  had  died  or  been  sold  during  the 
year  ending  January  1,  1894,  by  the  very  terms  of  the  endorse- 
ment Poindexter  would  have  been  bound  for  the  40U;  for  by  the 
terms  of  the  contract  it  would  then  have  been  due  and  did  become 
due  in  January,  1894. 

In  our  opinion  the  court  erred  in  refusing  leave  to  file  the  amend- 
ments offered  by  appellant,  and  for  the  reasons  given  the  judgment 
appealed  from  is  reversed  and  cause  rennmde<J,  with  direction  to 
permit  the  amendments,  upon  proper  verification,  to  be  filed  and 
for  proceedings  consistent  with  this  opinion. 


Wilson  v.  Wilson. 
(Filed  December  12, 1896— Not  to  be  reported.) 

Divorce — In  thia  action  by  the  wife,  seeking  a  divorce  from  the  hnsbancl 
upon  the  ground  of  cruel  and  inhuman  treatment  and  upon  the  ground  of  the 
husband^B  aversion  to  her  to  such  an  extent  as  to  destroy  her  peace  and  happi- 
ness, as  the  evidence  shows  that  the  husband  is  a  thriftless  man,  furnishing  no 
means  of  support  for  himself  or  his  wife,  living  from  place  to  place  without 
payment  of  board,  and  treating  the  plaintiff  not  as  a  wife,  but  as  one  not 
worthy  of  his  position,  the  court  should  have  granted  the  divorce,  as  these 
facts  show  a  treatment  worse  than  blows. 

J.  C.  B.  ISebree  for  appellant. 
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Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  is  an  action  for  a  divorce,  brought  by  the  wife  against  the  hus- 
band. 

The  vjroundfl  relied  on  are  the  cruel  and  inhuman  treatment  on  the 
part  of  the  husband— his  aversion  to  her  to  such  an  extent  as  to  de- 
stroy her  peace  aufi  happiness.    Her  action  was  dismissed. 

The  testimony  of  three  or  more  witnesses  uncontradicted  is  that 
the  wile  is  M  kind,cleverHnd  an  industrious  woman,  with  a  disposition 
amiable  and  att'ectionate;  that  the  husband  is  a  thriftless,  no-account 
man,  fumishinj?  no  means  of  support  for  himself  or  wife,  and  living 
from  place  to  place,  without  payment  of  board,  as  long  as  his  friends 
are  content  to  be  imposed  on  by  reason  of  his  indolent  and  lazy  hab- 
its; that  he  subjects  his  wife  to  this  mode  of  living,  and  treats  her 
not  as  a  wife,  but  as  one  not  worthy  of  his  position. 

They  are  now  living  apart,  the  husband  having  abandoned  her, 
but  not  a  sutHcient  length  of  time  to  authorize  a  decree  on  that 
ground,  but  the  facts  of  the  case  show  a  treatment  worse  than  blows, 
and  a  course. of  conduct  humiliating  to  the  wife  that  drove  her  to 
want. 

The  judgment  dismissing  her  petition  is  reversed,  with  directions 
to  enter  a  judgment  of  divorce  from  the  bonds  that  tie  her  to  such 
a  husband. 


BrOADDUS    v.  EUBANKS. 

(Filed  December  15,  1896— Not  to  be  reported.) 

1.  Oral  testimony  to  show  land  embraced  in  deed — It  being  a  well-settled  mle 
of  law  that  coarses  and  distances  in  a  deed  must  yield  'to  known  objects,  the 
court  in  this  action  of  trespass  involving  the  title  to  land  did  not  err  in  ad- 
mitting oral  testimony  to  show  the  land  embraced  in  plaintiff's  deed. 

2.  Amendment  of  pleadings — In  view  of  the  facts  of  this  case  and  of  the  time 
at  which  defendant  asked  leave  to  amend  her  answer  to  conform  to  proof 
which  she  desired  to  introduce,  the  court  did  not  err  in  refusing  the  leave  to 
amend. 

W.  H.  Miller  for  appellant. 

W.  G.  Welch  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

It  is  alleged  in  the  petition  in  this  case  that  plaintiff  was,  and  for 
many  years  had  been,  the  owner  of  and  occupying  a  certain  tract  of 
land  in  Lincoln  county  (giving  the  boundary  thereof),  and  that  part 
of  said  farm,  consisting  of  a  strip  of  land  12  feet  wide,  extends  to 
the  county  road  leading  to  Stanford,  the  courthouse,  church,  depot, 
schools  and  other  places;  and  said  12-foot  strip  extending  to  the 
county  road,  and  that  the  said  strip  is  used  by  plaintiff  and  family 
as  a  pussway  to  and  from  the  points  aforesaid;  and  that  said  strip  is 
his  only  passway  to  and  from  his  farm  to  said  parts  and  to  enjoy  his 
rights  as  a  citizen.  Here  follows  a  description  of  the  passway. 
It  is  also  averred  that  he  had  been  so  using  it  for  many  years,  being 
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in  the  possession  thereof,  and  that  he  is  entitled  to  the  complete  and 
full  possession  thereof. 

It  is  further  alleged  in  the  petition  that  the  defendant  did,  on  the 
Sth  of  Septeml)er,  1894,  with  the  fraudulent  desig:n  and  intention  of  de- 
priving plaintiff  of  the  use  and  ownership  of  said  12  foot  strip  of  land, 
and  the  use  and  enjoyment  and  possession  of  his  said  farm  aforesaid, 
did  unlawfully,  maliciously,  wantonly  and  willfully  enter  upon 
plaintiif' s  12-foot  strip  of  land  aforesaid  and  build  a  fence  across  the 
same,  thereby  deprivinj^  him  of  the  use  and  enjoy inent  hw\  posses- 
sion thereof  and  thus  preventinir  him  from  u^ing  the  s^me  to  reach 
the  points  aforesaid  and  other  points,  and  has  humiliated  him  and 
put  him  to  {Treat  trouble  and  expense,  and  defendant  threatens  to 
continue  to  injure  him  by  further  trespassing  upon  said  strip  and 
thus  do  plaintiif  jrreat  injury. 

Plaintiff  finally  avers  that  he  has  been  damaged  $1,000  by  defend- 
ant and  prays  judjrment  therefor. 

It  seems  that  a  demurrer  to  the  petition  and  a  motion  to  strike 
out  certain  parts  thereof  were  overruled  and  a  jury  impaneled,  and 
on  the  next  day  defendant  filed  her  answer,  in  which  she  denied 
that  plaintiff  was  the  owner  of  the  strip  of  land  in  contest,  and 
claimed  that  the  strip  of  land  in  contest  was  part  of  a  17-acre  tract 
conveyed  to  A.  M.  Swope  by  J.  H.  Swope  in  trust  for  her  and  her 
children,  and  that,  long  before  said  conveyance,  J.  C.  Bryan,  plain- 
tiff's vendor,  had  conveyed  the  said  land  to  her  remote  vendor. 

A  trial  resulted  in  a  verdict  and  judgment  in  plaintiff's  favor  for 
$500,  and  appellant's  motion  for  a  new  trial  having:  been  overruled, 
she  prosecutes  this  appeal. 

The  principal  question  involved  is  the  title  to  the  12-foot  strip  of 
land.  It  is  concerted  that  Bryan  conveyed  the  strip  to  appellee,  but 
appellant  contends  that  he  had,  before  that  date,  conveyed  the  same 
to  others,  under  whom  she  hohls.  It  must  be  conceded  that  the 
proof  on  that  point  is  not  perfectly  clear  when  taken  altogether. 

It  is  a  well-settled  rule  of  law  that  courses  and  distances  must 
yield  to  known  objects,  and,  for  the  purpo.-)e  of  showing  what  really 
was  conveyed  by  Bryan,  oral  proof  was  necessarily  competent. 
Hence  the  objections  to  plaintiff's  testimony  were  properly  over- 
ruled. 

It  was  the  province  of  the  jury  to  find  the  facts,  and,  being  more 
familiar  with  the  witnesses  and  objects  described  than  we  are,  we 
are  not  disposed  to  disturb  the  finding. 

Appellant  insists  that  the  court  erred  in  rejecting  her  testimony 
as  to  the  strip  in  contest  being  included  in  the  home  tract,  and  in 
not  allowing  her  to  amend  her  answer  to  conform  to  the  proof, 
which  she  desired  to  introduce.  But,  under  the  facts  of  this  case 
and  the  time  at  which  leave  to  amend  was  asked,  we  do  not  think 
that  the  court  erred  in  refusing  leave  to  amend. 

Appellant  also  insists  that  the  verdict  is  excessive  and  appears  to 
have  been  given  under  the  influence  of  passion,  etc.  But  we  do  not 
feel  authorized  to  so  hold,  nor  do  we  think  that  the  court  erred  to 
the  prejudice  of  appellant's  substantial  rights  in  giving  or  refusing 
instructions. 

Judgment  affirmed. 


744        northwestern  mut.  life  ins.  co.  v.  calloway. 

Slusker  v.  Kinnaird,  &c. 
.(Filed  December  15,  1896— Not  to  be  reported.) 

Pleading — Defects  cured  by  judgment — In  this  action  upon  certain  promis- 
sory notes,  although  the  petition  would  not  haye  been  good  upon  demurrer^ 
yet  as  no  demurrer  was  tiled  and  judgment  by  default  has  been  rendered  in 
favor  of  plaintififs  the  defects  in  the  petition  are  cured  by  the  judgment. 

A.  K.  Cook  for  appellant. 

G.  W.  Saulsberry  and  C.  C.  Turner  for  appellees. 

Appeal  fronn  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  GuflFy. 

It  is  alleged  in  the  petition  in  this  action  that  on  the  7th  day  of 
December,  18«9,  the  defendant  executed  his  pronaissory  note  to- 
plaintiffs,  Robert  Kinnaird  and  Joseph  Weisenger,  for  the  sum  of 
$468.76,  due  the  7th  day  of  December,  1891,  to  bear  interest  from 
date,  and  on  the  same  day  executed  and  delivered  to  said  parties 
his  other  promissory  note  lor  a  lilve  sum,  with  interest  from  date,  by 
which  he  promised  to  pay  said  parties  said  sums,  no  part  of  which 

had  been  paid;  that  \Villiam   H.  Kinnaird  alleged  that  on  the 

day  of ,  18 — ,  the  said  Josepli  Weisenger  departed  this  life,  and. 

that  on  the day  of ,  18 — ,  he  was  appointed  administrator 

of  his  estate,  and  that  he  executed  bond  as  such  and  entered  upon, 
the  discharge  of  his  duties,  and  that  he  sued  as  such.  Judgment 
for  the  amount  of  each  note  was  asked.  The  notes  seem  to  liave 
been  filed. 

It  seems  that  the  defendant  was  duly  summoned,  at  least  the  judg- 
ment so  recites,  and  that  no  defense  was  made  by  the  defendant,  and 
judgment  was  rendered  as  prayed  for,  and  to  reverse  that  judgment 
the  defendant  has  obtained  an  appeal  to  this  court,  and  insists  that 
the  petition  will  not  support  the  judgment. 

It  may  be  true  that  the  petition  would  have  been  insufficient  if 
demurred  to,  but  it  shows  an  indebtedness  of  the  defendant  to  one 
of  the  parties  plaintiff,  and  the  other  shows  defectively  it  may  be 
that  he  has  a  right  to  sue,  and,  no  defense  having  been  interposed,, 
the  defects  in  the  petition  are  cured  by  the  judgment. 

It  results,  therefore,  that  the  judgmust  must  be  and  is  affirmed. 


Northwestern  Mutual.  Life  Ins.  Co.  v.  Calloway. 
(Filed  December  16, 1890--Not  to  be  reported.) 

B^irden  of  proof — When  a  policy  of  insurance  had  lapsed  and  the  insured, 
de!«iring  to  renew  it,  paid  to  the  company's  agent  for  that  purpose  the  required 
premium,  which  was  to  be  returned  if  the  company  declined  to  restore  the 
policy  or  accept  the  certificate  of  health,  the  obligation  to  return  the  money 
being  in  writing,  in  this  action  by  the  insured  against  the  company  to  recover 
the  money,  the  plaintiff  alleging  in  his  petition  that  the  company  refused  to 
receive  the  certificate  of  health  or  renew  the  policy,  and  the  defendant  by  its 
answer  admitting  the  payment  of  the  money,  but  denying  that  it  refused  to- 
restore  the  policy  or  accept  the  certificate  of  health,  this  denial  by  defendant 
was  equivalent  to  afiirming  that  the  policy  was  renewed,  and  that  fact  being 
traversed  by  reply  the  burden  was  on  defendant  to  show  a  compliance  with  its- 
agreement  to  renew. 
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Barnett,  Miller  &  Barnett  for  appellant. 

C.  B.  Seymour,  Calloway  &  Miller  and  Thomas  H.  Hines  for  ap- 
pellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

Upon  which  party  the  burden  of  proof  rests  is  the  only  question 
involved  in  this  case. 

The  plaintiff's  policy  of  insurance  had  lapsed  and  he  desired  to 
renew  it,  and  for  that  purpose  paid  to  the  appellant's  auent  $153,  ta 
be  returned,  however,  if  the  company  declined  to  restore  the  policy 
or  accept  the  certificate  of  payment.  The  obligation  to  return  the 
money  is  in  writing:. 

It  isallegred  that  the  money  was  paid;  that  the  company  refused 
to  receive  the  certificate  of  health  or  renew  the  policy.  The  com- 
pany denies  that  it  refused  to  restore  the  policy  or  accept  the  certifi- 
cate.   The  payment  of  the  money  is  admitted. 

The  answer  of  the  defendant  is  in  effect  that  it  performed  the 
agreement  by  accepting  the  certificate  and  restoring  the  policy,  and 
this  matter  is  traversed  by  a  reply.  On  this  condition  of  the  plead- 
ings the  case  was  submitted  and  a  judirment  entered  for  the  plaintiff 
without  other  evidence.  The  case  for  the  plaintiff  required  no  other 
proof,  and  the  burden  was  on  the  defendant  to  show  its  compliance 
with  the  undertaking. 

The  plaintiff  was  not  required  to  establish  the  negative  of  the 
issue,  and,  the  money  having  been  paid,  the  obligation  to  return  the 
money  existed  unless  the  policy  was  restored. 

The  denial  that  the  policy  was  not  continued  is  but  affirming  that 
it  was,  and  the  fact  being  within  the  knowledge  of  the  defense,  and 
the  company  having  received  the  money,  the  burden  was  on  the 
company. 

The  fact  that  the  appellee  undertook  to  prove  what  the  defendant 
ought  to  have  established  on  the  issue  as  formed  can  make  no  differ- 
ence, as  no  testimony  was  introduced. 

Judgment  affirmed. 


Louisville  &  Nashville  R.  R.  Co.  v.  Hartwell,  Ac. 

(Filed  June  12,  1896.) 

1.  Carriers — Change  of  consignee — The'ehipper  of  goods  may,  even  after 
tbeii  delivery  to  the  carrier  and  after  the  bill  of  lading  has  been  signed  and 
delivered,  alter  their  destination  and  direct  their  delivery  to  another  consignee, 
unless  the  bill  of  lading  has  been  forwarded  to  the  consignee  or  some  one  for 
his  use.  However,  this  would  not  be  the  case  if  a  state  of  facts  existed  which 
made  the  delivery  of  the  goods  to  the  carrier  a  delivery  to  the  consignee  and 
the  owner  of  them. 

2.  While  the  consignee  in  the  bill  of  lading  is  presumptively  the  owner  of  the 
goods,  yet,  when  the  shipper  gives  notice  after  the  goods  have  been  received 
by  the  carrier  and  before  they  are  delivered  to  the  consignee  that  he  is  not  to 
deliver  them  to  the  consignee,  the  carrier  mnst  take  notice  that  the  consignor 
intends  to  retain  control  of  their  nltimate  disposition,  and  after  snch  notice  the 
presumption  no  longer  obtains  that  the  consignee  is  the  owner  of  the  goods.. 

3.  Bills  of  lading  are  assignable^  and,  when  properly  endorsed  and  delivered 
with  the  intention  of  passing  the  title  to  the  goods,  it  is  a  oonstmotive  delivery 
of  them. 

vol.  18—48 
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4.  Where  the  shipper  of  goodSy  after  delivering  them  to  the  carrier  and  receiv- 
ing a  bill  of  lading,  made  a  draft  upon  the  consignee  in  favor  of  a  bank  and 
delivered  it  to  the  bank,  together  with  the  bill  of  lading,  at  the  same  time  noti- 
fying the  carrier  not  to  deliver  the  goods  to  the  consignee  unless  he  presented 
the  bill  of  lading  and  paid  the  draft,  the  carrier,  having  delivered  the  goods  to 
the  consignee  without  requiring  him  to  present  the  bill  of  lading  and  pay  the 
draft,  is  liable  to  the  shipper  for  such  damages  as  he  has  sustained  not  exceed- 
ing the  value  of  the  goods,  and  not  exceeding  in  any  event  the  amount  of  the 
draft. 

5.  A  verdict  **for  plaintiff"  without  assessing  the  amount  of  recovery,  was 
not  sufficient  to  authorize  a  judgment. 

W.  H.  Marriott  for  appellant. 
B.  L.  Stith  and  S.  H.  Bush  for  appellees. 
Appeal  from  Hardin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

On  the  9th  day  of  September,  1892,  Hartwell  delivered  to  the  af>- 
peitant  for  shipment  to  A.  Pennington  <fe  Co.,  of  St.  Louis,  Mo.,  170 
barrels  of  apples,  tor  which  he  received  from  it  a  bill  of  lading:.  On 
the  day  following  Hartwell  made  a  draft  in  favor  of  the  Fret  Na- 
tional Bank  af  Elizabethtown,  Ky.,  on  the  consignee,  A.  Penning- 
ton &  Co.,  for  $3()0,  and  at  the  same  time  delivered  to  it  the  bill  of 
lading.  He  then  notified  the  appellant  not  to  deliver  the  apples  to 
the  consii^nee  unless  he  presented  the  bill  of  lading  and  paid  the 
draft  which  he  had  drawn  in  favor  of  the  banli.  In  violation  of 
HartwelPs  order  the  appellant  delivered  to  A.  Pennington  <fe  Co.  the 
apples  without  requiring  them  to  present  the  bill  of  lading  and  pay 
the  draft.  The  bank  gave  Hartwell  credit  for  the  draft,  but  Penning- 
ton &  Co.  failing  to  pay  it  this  action  was  brought  to  recover  the 
amount  of  it  of  the  appellant. 

The  answer  denied  that  Hartwell  was  the  owner  of  the  apples,  and 
alleged  that  they  w^ere  owned  by  Pennington  <&  Co.  The  shipper  of 
goods  may,  even  after  the  delivery  to  the  carrier  and  after  the  bill 
of  lading  has  been  signed  and  delivered,  alter  their  destination  and 
direct  tlSjir  delivery  to  another  consignee,  unless  the  bill  of  lading 
has  been  forwarded  to  the  consignee  or  some  one  for  his  use.  How- 
ever this  would  not  be  the  case  if  a  state  of  facts  existed  which  made 
the  delivery  of  the  goods  to  the  carrier  a  delivery  to  the  consignee 
and  the  owner  of  them.  (Hutchison  on  Carri^^,  second  edition,  sec- 
tion 134.) 

While  the  consignee  in  the  bill  of  lading  is  presumptively  the 
owner  of  the  goods,  and  nmst  be  treated  by  the  carrier  as  the  owner 
unless  he  has  notice  to  the  contrary,  when  goods  are  shipped  deliv- 
erable to  the  order  of  the  consignor  for  and  on  account  of  the  con- 
signee the  carrier  can  not  deliver  them  to  such  consignee  except 
upon  the  production  of  the  bill  of  lading  properly  evidenced  by  the 
consignor.  When  the  goods  are  thus  shipped  and  deliverable  the 
carrier  must  take  notice  that  the  consignor  intended  to  retain  con- 
trol of  the  disposition  of  the  goods.  (Hutchison  on  Carriers,  sec- 
tion 130.) 

So  when  the  shipper  gives  notice,  afier  they  have  been  received  by 
the  carrier  for  transportation,  and  l)efore  they  are  delivered  to  the 
consignee,  that  he  is  not  to  deliver  them  to  the  consignee,  he  must 
lake  notice  that  the  consignor  intends  to  retain  control  of  their  ulti- 
mate disposition.  After  such  notice  the  presumption  no  longer  ob- 
tains that  the  consignee  is  the  owner  of  the  goods.    Bills  of  lading 
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are  assignable.  When  properly  endorsed  and  delivered,  with  the 
intention  of  passing  the  title  to  them,  it  is  a  constructive  delivery  of 
the  goods.    (Hutchison  on  Carriers,  section  129.) 

In  the  same  way  they  could  be  pledged  to  pay  a  debt  and  thus  give 
the  assignee  control  of  the  goods.  There  was  no  proof  as  to  the  value 
of  the  apples.  It  was  essential  that  such  proof  should  have  been 
made  before  there  could  be  a  verdict  and  judgment  for  the  plaintiff. 
(Subsection  4,  section  126,  Civil  Code.) 

Unless  they  had  a  value  the  appellant  could  not  have  been  dam- 
aged except  nominally  on  account  of  the  appellant's  delivery  of  the 
apples  to  Pennington  &  Co.  It  can  not  be  said  because  the  draft  was 
for  $800  therefore  the  apples  were  of  equal  value,  and  that  there  is 
an  implied  obligation  on  tlie  part  of .  the  railroad  company  to  pay 
that  amount.  The  company  can  only  be  made  to  pay  the  bank  such 
damages  as  it  sustained,  not  exceeding  In  amount  the  value  of  the 
apples,  but  in  no  event  more  than  $.'J00. 

Section  329,  Civil  Code,  provides  that  'Mf,  by  a  general  verdict, 
either  party  be  entitled  to  recover  money  of  the  adverse  party,  the 
jury,  in  their  verdict,  must  assess  the  amount  of  recovery." 

Tn  this  case  the  verdict  must  be  general,  and  if  anything  the 
plaintiffs  were  entitled  to  recover  money  of  the  defendant.  The  court 
failed  to  tell  the  jury  that  if  they  found  for  the  plaintiff  they  should 
assess  the  amount  of  recovery,  and  thejury  did  not  fix  it. 

The  verdict  is  as  follows:  **  We  of  the  Jury  find  for  the  plaintiff." 
Although  there  haa  been  proof  as  to  damages,  the  court  was  riot  au- 
thorized to  render  a  judgment  on  the  verdict  because  thejury  had 
failed  to  assess  the  amount  of  recovery.  The  testimony  of  Grimes 
and  Talbot  in  rebuttal  should  have  been  given  in  chief. 

The  judgment  is  reversed  for  further  proceedings  in  conformity 
with  this  opinion. 

The  court  delivered  the  following  response  to  petition  for  rehear- 
ing January  26,  1897: 

The  only  questioti  in  this  case  under  the  pleadings  and  proof  is  as 
to  who  owned,  the  apples  when  they  were  delivered  to  the  carrier. 
There  is  no  evidence  tending  to  show  that  Hart  well  had  any  author- 
ity as  the  agent  of  Pennington  &  Co.  to  draw  the  draft.  In  fact  the 
theory  of  the  bank  is  that  Hart  well  bought  the  apples  on  his  own 
account,  and  it  furnished  the  money  to  pay  for  them. 

It  follows  that  instruction  No.  4  should  not  have  been  given. 


Judd's  adm'x  v.  Chesapeake  &  Ohio  By.  Co. 
(Filed  November  19, 1896— Not  to  be  reported.) 

1.  Master  and  servant — Defective  appliances — Peremptory  instruction — Negli- 
gence—In this  action  by  an  administrator  against  a  railroad  company  to  re- 
coTer  damages  for  the  killing  of  plaintiff's  intestate  while  making  a  coupling 
in  ditoharge  of  his  duty  as  conductor  of  a  construction  train,  it  being  his 
duty  to  aid  in  making  couplings  when  necessary,  the  court  erred  in  giving  a 
peremptory  instruction  to  find  for  defendant,  the  evidence  showing  that  the 
conductor,  who '  was  standing  upon  the  pilot  of  the  detached  engine  for  the 
purpose  of  coupling  it  to  the  caboose,  was  injured  by  reason  of  the  fact  that 
the  engine  failed  to  respond  to  the  effort  of  the  fireman  in  charge  to  reverse  it, 
owing  to  the  fact  that  the  air-brake  was  out  of  order,  and  it  being  also  in  proof 
that  .the  engine  liad  a  general  bad  reputation,  which,  if  justified  by  its  true 
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condition,  rendered  the  defendant  guilty  of  gross  negligence,  if  not  willfnl  neg- 
ligence, in  furnishing  and  using  such  an  engine. 

2,  Same — It  was  not  necessary  for  plaintiff  to  show  that  his  intestate  did  not* 
know  and  could  not  by  the  exercise  of  ordinary  diligence  have  known  of  the 
defect  in  the  engine,  although  it  was  necessary  to  allege  those  facts.  And  eTen 
though  the  bad  reputation  of  the  engine  may  have  reached  him,  yet,  as  it  had 
been  in  the  shop  for  repairs  the  Saturday  night  before,  it  is  not  unreasonable 
to  suppose  that  he  relied  upon  that  fact  and  believed,  as  he  had  a  right  to 
believe,  that  all  needed  repairs  had  been  made. 

3.  New  trial — The  trial  court  should  be  allowed  a  reasonable  discretion  as  to- 
granting  new  trials,  and  this  court  is  not  inclined  in  this  case  to  reverse  be- 
cause of  the  action  of  the  lower  court  in  granting  defendant  a  new  triaL 

James  Andrew  Scott,  Proctor  K.  Malin  and  R.  S.  Dinkle  for  ap- 
pellant. 

Wadsworth  &  Cochran  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  GufTy. 

This  action  was  instituted   by  the  appellant,  Jennie  Judd,  adm^ 
inistrntrix  of  Thomas  Judd,  Hgainst  the  appellee,  Chesapeake  A 
Ohio  Ry.  Co.,  to  recover  judgment  for  the  killing  of  said  Thomas- 
Judd  by  the  appellee. 

It  is  alleged  in  the  petition  that  the  decedent  was  a  conductor  or 
appellee's  freight  train,  and  while  so  employed  was  killed  by  the 
gross  carelessness  and  willful  negligence  of  the  defendant,  its  agents 
and  servants;  that  the  engineer  and  fireman  in  charge  of  the  eng^ne- 
at  the  time  were  reckless,  unskillful  and  incompetent,  and  that  these 
facts  were  known  to  appellee,  or  could  have  been  known  by  ordinary 
care  and  diligence,  but  the  same  was  not  known  to  de(*edent,  nor 
could  have  been  known  by  ordinary  care  on  the  part  of  decedent; 
that  the  engine,  machinery,  appliances  and  apparatus  furnished  by 
appellee  to  propel  said  tram  and  operation  by  the  crew  at  the  time 
of  the  injury  complained  of  were  defective  and  unsafe,  and  insuffi- 
cient for  the  purpose  for  which  they  were  ordinarily  used;  all  or 
which  was  well  known  to  the  defendar\jt  in  time  to  have  prevented 
the  injury,,  or  could  have  been  known  by  ordinary  care,  and  that 
defendant  was  negligent   in  the  use  of  said  macninery  and  ap- 
pliances after  its  dangerous  condition  was  known,  gr  could  have 
been  known  by  ordinary  diligence  or  care,  and  that  decedent  did 
not  know,  and  could  not  have  known  by  ordinary  care  and  dili- 
gence, of  the  defects  and  unsafeness  of  said  machinery. 

The  defendant  in  the  first  paragraph  of  the  answer  traversed  all* 
the  material  allegations  of  the  petition.  The  second  parai^aph 
pleaded  contributory  negligence  of  decedent.  The  reply  traversed 
the  material  averments  of  the  answer. 

At  the  April  term,  1894,  of  court  the  plaintiff  was  permitted  to- 
file  an  amended  petition  alleging  that  by  mistake  of  the  pleader  it 
was  alleged  that  Charles  Judd  was  the  man  who  was  kill^;  that 
his  name  was  Thomas  Judd,  and  that  the  plaintiff  was  appointed 
administratrix  of  said  Thomas  Judd.  To  the  petition  as  amended 
the  defendant  pleaded  the  statute  of  limitation^  to  which  plea  a  de- 
murrer was  sustained. 

A  trial  at  the  said  April  term.  1894,  resulted  in  a  verdict  and 
judgment  in  favor  of  plaintiff  for  |10,0U0.  A  motion  for  new  trial 
was  made,  and  the  motion  continued  until  the  next  term  of  courts, 
at  which  term  a  new  trial  was  awarded  and  cause  continuedi  and 
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:at  the  succeeding  term  a  trial  was  had,  and,  at  the  conclusion  of 
plaintiff's  testimony,  the  defendant  moved  the  court  to  instruct  the 
Jury  to  find  for  the  defendant,  which  motion  was  sustained  by  the 
court,  and  the  jury  under  a  peremptory  instruction  found  for  the 
defendant,  and  the  plaintiff's  petition  was,  by  the  Judgment  of  the 
court,  dismissed,  and  her  motion  for  new  trial  having  been  over- 
ruled she  prosecutes  this  appeal. 

It  is  the  contention  of  appellant  that  the  court  erred  in  setting 
aside  the  verdict  and  judgment  of  the  April  term,  1894,  and  she  asks 
that  the  same  be  reversed  and  the  court  below  ordered  tore-enter 
the  judgment  and  verdict  of  1894;  also  insists  that  the  court  erred 
in  giving  the  peremptory  instruction  at  the  final  trial. 

We  deem  it  unnecessary  to  discuss  the  grounds  for  new  trial  filed 
^by.defendant  at  the  April  term,  1894.  The  trial  court  should  be  al- 
lowed a  reasonable  discretion  as  to  granting  new  trials,  and  we  ^e 
•not  disposed  to  reverse  the  order  granting  the  new  trial  in  question. 
Appellant  also  insists  that  the  court  erred  in  giving  the  peremptory 
instruction,  and  erred  in  overruling  her  motion  for  a  new  trial. 

The  deceased  was  the  conductor  of  a  construction  train,  and  he 
and  others  had  detached  the  enjfine  from  the  train  and  rode  on  it  to 
some  point  for  dinner,  and,  as  they  returned,  the  engineer  got  off  to 
look  for  a  monkey-wrench  that  had  been  lost,  the  fireman  remain- 
ing in  charge  of  the  engine.  The  caboose  and  some  flat  cars  were 
•on  the  track,  and  it  was  nece<^ary  to  couple  the  engine  to  the  ca- 
boose in  order  to  connect  the  train  for  work. 

The  evidence  conduces  to  show  that  the  speed  of  the  engine  was 
then  about  five  miles  per  hour.  The  conductor  went  upon  the  pilot 
-and  took  hold  of  the  bar  used  in  coupling,  the  fireman  reversed  or 
attempted  to  reverse  the  engine,  but  for  some  cause  the  engine  failed 
to  respond  to  the  effort.  The  air  brake  was  out  of  order  and  no  sand 
in  the  box,  hence  the  speed  of  the  engine  could  not,  under  the  cir- 
cumstances, be  lessened,  and  the  result  was  that  the  engine  ap- 
proached the  caboose  so  rapidly  that  the  deceased  failed  to  make  the 
-coupling,  and  the  bar  broke  and  the  deceased  was  so  injured  as  to 
•cause  his  death  in  a  few  days  or  weeks. 

It  seems  from  the  proof  that  if  the  air  brake  had  been  in  order, 
or  if  the  engine  had  been  in  condition  to  respond  to  the  effort  to  re- 
verse it,  that  the  accident  would  not  have  happened. 

The  proof  conduces  to  show  that  it  was  the  duty  of  the  conductor, 
when  necessary,  to  aid  in  couplin&r,  and  that  to  stand  on  the  pilot  to 
-couple  was  one  of  the  usual  ways  to  couple,  and  that  the  conductor 
was  on  the  pilot  attempting  to  couple. 

It  is  also  in  proof  that  the  engine  had  a  general  bad  reputation; 
was  called  a  rattletrap  or  scrap  pile,  and  had  been  so  spoken  of  for  a 
^ear  or  «o.  It  is  also  in  proof  that  it  was  the  duty  of  the  engineer 
to  report  in  writing  to  the  proper  person  the  condition  of  the  engine 
when  he  would  turn  it  in  on  Saturday  night,  and  that  it  was  then 
the  duty  of  a  certain  officer  to  have  the  necessary  repairs  made;  and 
the  proof  shows  that  it  had  been  in  the  shop  the  Saturday  night  be- 
fore the  injury  occurred. 

Appellee  insists  that  appellant  did  not  show  any  right  to  recover 
because  no  proof  was  introduced  to  sustain  the  allegation  that  the 
decedent  did  not  know  and  could  not,  by  the  exercise  of  ordinary 
diligence,  have  known  of  the  insufficiency  of  the  machinery  or  ap- 
pliances. 

If  such  proof  had  to  be  made  in  a  case  like  this,  we  do  not  see 
how  a  recovery  could  be  had.  The  injured  party  being  dead,  how 
<!ould  such  proof  be  made? 


750  L.    &   N.    R.    R.    CO.    V.    GUY,    &C. 

It  is  regarded  as  necessary  in  a  suit  upon  a  note  to  allege  that  it  \b 
unpaid,  but  we  are  not  aware  of  any  authority  which  requires  the 
plaintiff  to  prove  that  averment. 

Appellee  also  contends  that  the  proof  establii^hes  contributory 
D^iiK^nce  on  the  part  of  decedent.  It  may  be  that  there  is  some 
proof  tending  to  show  such  ne^^ligence,  but  other  proof  tends  to  con- 
tradict that  theory.  It  may  be  that  the  notoriously  bad  reputation 
of  the  engine  would  reach  the  conductor,  and  thus  put  him  on  hi» 
guard. 

If  it  be  true  that  the  bad  reputation  of  the  engine  was  Justified  by 
its  true  condition,  it  follows  inevitably  that  the  appellee  was  guilty 
of  gross  negligence  and  not  willful  negligence  in  furnishing  and 
using  such  an  engine. 

As  before  stated  the  engine  had  been  in  the  shop  for  repairs  the 
Saturday  night  before,  and  it  is  not  unreasonable  to  suppose  that 
decedent  relied  upon  that  fact  and  believed,  as  he  had  a  right  to- 
believe,  that  all  needed  repairs  had  been  made,  and  that  all  the 
machinery,  air  brakes  and  apparatus  were  in  perfect  order;  and,  if 
such  had  been  the  ease,  it  is  pretty  clear  that  the  injury  would  not 
have  happened.  The  peremptory  instruction  should  not  have  been 
given. 

The  Judgment  in  appellee's  favor  is  reversed  and  cause  remanded^ 
with  directions  to  award  appellant  a  new  trial,  and  for  proceedings 
consistent  with  this  opinion. 

The  court  delivered  the  following  response  to  a  petition  for  re- 
hearing February  2,  1897: 

The  case  of  Bogenschutz  v.  Smith,  84  Ky.,  330,  was  an  action  by 
the  servant  against  the  master  to  recover  for  injuries  re<*eived,  as- 
alleged,  by  the  negligence  of  the  master,  as  by  his  failure  to  furnish 
safe  or  suitable  apparatus  or  machinery  for  the  use  of  the  servant  in 
the  discharge  of  his  duty;  or,  if  such  machinery  or  appliances  were 
ever  furnished,  that  they  had  become  defective.  The  servant's  right 
to  recover  was  under  the  common  law,  and  he  was  required  to  make 
out  his  case  according  to  the  rules  of  the  common  law. 

The  case  at  bar  is  purely  a  statutory  right,  not  existing  under  the 
common  law,  hence  the  case  in  84  Ky.,  supra,  is  not  like  the  case 
under  consideration,  and  the  decision  in  this  case  is  not  in  conflict 
with  the  one  relied  on  by  appellee,  even  if  it  be  conceded  that  the 
latter  case  announced  the  rule  contended  for  by  appellee.  The  adop- 
tion of  the  rule  contended  for  by  appellee  would  practically  nullify 
the  statute,  for  it  would  be  impossible  to  prove  that  the  decedent 
was  not  aware  of  the  defects,  and  could  not  have  known  thereof  by 
the  exercise  of  ordinary  diligence,  or,  at  any  rate,  such  proof  could 
rarely,  if  ever,  be  made.  There  is  nothing  in  the  statute  to  sustain 
the  contention  of  appellee. 

The  question  as  to  whether  decedent  knew  of  the  defective  ma- 
chinery was  a  qupstion  for  the  jury,  and  not  for  the  court. 

Petition  overruled. 


L0UI8VIL.LE  &  Nashville  R.  R.  Co.  v.  Guy,  Ac. 
(Filed  December  1,  1896— Not  to  be  reported.) 

1.  Hailroad^ — Carrying  passenger'  pojtt  station — Excessive   verdict — In  this 
action  against  a  railroad  company  to  recover  damages  for  carrying  the  plain- 
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tiff,  while  a  passenger  on  one  of  defendant's  trains,  beyond  her  station,  and 
requiring  her  to  get  off  at  an  inconvenient  place,  from  which  she  had  to  walk 
back  to  the  station,  a  short  distance,  the  evidence  was  sufficient  to  support  a 
verdict  for  the  plaintiff,  and,  while  the  amount  of  the  verdict  ($218)  is  larger 
than  this  court  may  think  it  ought  to  have  been,  it  is  not  so  great  as  to  indi- 
cate passion  or  prejudice. 

2.  The  court  properly  refused  to  instruct  the  jury  that  they  could  only  find 
nominal  damages. 

Breckinridge  &  Shelby  for  appellant. 

Leland  Hathaway  for  appellees. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy.  ' 

It  is  alleged  in  the  petition  in  this  case  that  the  plaintiff,  Millie 
Guy,  paid  her  fare  to  the  defendant's  agent,  and  was  a  passenger  on 
one  of  defendant's  regular  passenger  trains  from  Winchester  station 
to  Elkin,  another  station  on  said  road,  and  that  said  train  did  not 
stop  at  Elkin  for  her  to  get  off,  but  carried  her  over  the  trestle  south 
of  said  station,  and  againsl  her  will  and  consent  the  conductor  of 
the  train  put  her  off  on  a  very  high  till,  which  she  had  to  climb 
down  and  croa^  a  creek  to  get  back  tothestation,  very  much  fatigued 
and  worrying  her  in  her  delicate  condition  and  greatly  to  her  dam- 
age, in  the  sum  of  $2,0(X),  for  which  she  prayed  judgment. 

The  answer  of  the  defendant  was  in  substance  a  denial  of  the 
failure  of  the  train  to  stop  at  Elkin  long  enough  for  plaintiff  to  get 
off,  and  further  denied  that  defendant  put  her  off  at  all  as  charged; 
and,  further,  that  after  the  train  had  passed  the  trestle  the  conductor 
notified  plaintiff*  that  he  would  back  the  train  to  the  station,  but 
that  she  declined  the  offer  and  got  off  the  train,  and  walked  back  of 
her  own  free  will. 

The  reply  was  in  substance  a  traverse  of  the  answer,  and  further 
alleged  that  plaintiff  at  the  station  was  waiting  for  the  conductor  to 
return  her  change  for  a  bill  given  to  him  to  take  out  of  it  her  fare. 

A  trial  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff  for 
$218,  and,  defendant's  motion  for  a  new  trial  having  been  overruled^ 
it  proscutes  this  appeal. 

The  evidence  conduces  to  prove  that  plaintiff  was  waiting  for 
her  change  due  her  from  a  bill  given  to  the  conductor,  out  of  which 
he  was  to  take  the  fare  due  from  her,  and  thus  passed  the  Elkin  sta- 
tion, and  that  she  was  thereby  required  to  get  off  the  train,  and,  in 
a  delicate  ccmdition,  walk  400  pards  during  a  hot  day,  over  a  rough 
and  rocky  road. 

It  may  be  conceded  that  evidence  was  introduced  conducing  to 
disprove  the  claim  of  the  plaintiff,  yet  it  was  the  province  of  the 
jury  to  weigh  the  evidence  and  find  accordingly,  and, while  it  might 
be  true  that  the  verdict  is  greater  than  we  might  think  it  ought  to 
have  been,  still  we  do  not  feel  authorized  to  say  that  it  was  given 
under  the  infiuence  of  passion  or  prejudice,  or  that  it  is  not  sup- 
ported by  suffi(!ient  evidence.  The  court  did  not  err  in  refusing  to 
instruct  the  jury  that  they  could  only  find  nominal  damages. 

Judgment  atfirmed. 


7s2  mc  goodwin  v.  city  of  franklin,  &c. 

Huff  v.  Commonwealth. 
(Filed  December  2, 1896— Not  to  be  reported.) 

Unlawfully  detaining  woman  against  her  will — Upon  the  trial  of  appellant 
under  an  indictment  for  nnlawfolly  detaining  a  woman  against  her  wiU,  with 
intent  to  have  carnal  knowledge  with  her,  the  evidence  showed  a  detention 
within  the  meaning  of  the  statute,  and  was  sufficient  to  authorize  a  verdict  of 
gailty. 

H.  C.  Eversole  for  appellant. 
W.  S.  Taylor  for  appellee. 
Appeal  from  Laurel  Circuit  (/ourt. 
Opinion  of  the  court  by  Judge  Paynter. 

The  indictment  charges  the  defendant  with  taking  and  detaining 
Diana  Robinson,  a  woman,  against  her  will,  with  intent  to  have 
<;arnal  (knowledge  with  her  himself. 

The  testimony  conduces  to  prove  that  the  defendant,  in  company 
with  a  nejrro  man,  went  in  the  nighttime  to  the  residence  of  Mrs. 
Ilobinson,  who  is  a  widow  living  with  her  children,  waked  her,  and 
falsely  told  her  they  were  her  nephews,  Preston  and  Thomas  Set- 
tles. One  of  the  children  let  them  in  the  house..  The  defendant 
informed  her  that  they  had  been  pent  for  her  to  come  to  the  house 
of  her  brother-in-law  to  see  her  sick  daughter.  After  she  dressed 
she  started  along  the  street  with  the  defendant  to  the  house  of  her 
brother-in-law.  After  they  had  gone  part  of  the  way  the  defendant 
made  an  insulting  proposal  to  her,  which  she  rejected,  and  started 
to  leave  him. 

The  complainflnt  tells  whatthe  defendant  did,  in  language  as  fol- 
lows, to  wit:  ^'IJe  run  against  me  in  front,  and  jammed  up  against 
me,  and  Jammed  up  against  my  side  and  back." 

As  a  matter  of  fact,  admitted  to  be  so  by  defendant,  no  one  had 
43ent  for  complainant.  It  was  a  ruse  of  the  defendant  to  get  her 
away  from  her  home  that  he  might  accomplisli  his  desires.  It  was 
for  the  Jury  to  determine  whether  or  not  the  defendant  was  guilty 
of  detaining  the  woman  against  her  will,  with  intent  to  have  carnal 
knowledge  with  her. 

We  are  of  opinion  there  was  a  detention  in  the  meaning  of  the 
statute  under  which  the  indictment  was  found;  be&ides,  we  think 
the  facts  authorissed  the  verdict. 

The  judgment  is  affirmed. 


McGooDwiN  V.  City  of  Franklin,  <Src. 
(Filed  December  4,  1896 — Not  to  be  reported.) 

WJiere  the  question  of  incurring  an  indebtedness  by  a  city  is  submitted  to  the 
voters  of  the  city  the  proposition  does  not  carry  unless  two-thirds  of  all  those 
"voting  at  that  election  vote  in  favor  of  it.  It  is  not  sufficient  that  two-thirds 
of  those  voting  upon  the  proposition  vote  in  favor  of  it.  The  writer  of  this 
opinion,  however,  does  not  agree  with  the  majority  of  the  court  in  that  con- 
clusion, heretofore  announced  in  other  cases. 

G.  T.  Finn  for  appellant. 

Goodnight  <&  Roarlc  and  L.  B.  Finn  for  appellees. 
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Appeal  from  Simpson  Circait  Goart. 
Opinion  of  the  court  by  Jadjzre  Paynter. 

At  the  November  election,  1896,  there  was  submitted  by  proper 
•ordinance  to  the  voters  of  the  city  of  Franklin  the  question  of  in- 
•curring  an  indebtedn&ss  of  not  exceeding  $21,000«  for  the  purpose  of 
building  and  providing  the  dty  with  a  system  of  waterworks. 

There  were  cast  in  favor  of  incurring  the  indebtedness  259  votes, 
and  against  it  28  votes.  More  than  two-thirds  of  those  who  voted 
on  the  question  of  incurring  the  indebtedness  voted  in  favor  of  it. 
There  were  more  than  450  ballots  cast  at  the  election  by  qualified 
•electors  of  the  city  of  Franklin.  They  voted  for  presidential  electors, 
etc.  There  were  not  two-thirds  of  those  voting  at  the  election  who 
voted  for  the  proposition  to  incur  the  indebtedness. 

Under  the  decisions  of  this  court,  in  the  cases  of  Belknap,  &c.  v. 
•City  of  Louisville,  18  Ky.  Law  Rep.,  313,  and  City  of  Owensboro, 
-Ac.  V.  Baker,  Ac,  18  Ky.  Law  Rep.,  324.  it  required  two-thirds  of 
those  voting  at  the  election  to  vote  for  tne  proposition  to  carry  it. 
To  follow  the  cases  cited  the  required  number  of  votes  were  not  cast 
for  the  proposition  to  authorize  the  city  to  incur  the  indebtedness. 

The  writer  of  this  opinion  did  not  agree  with  the  majority  of  the 
-court  in  its  conclusions  in  the  casas  referred  to,  as  he  then  and  now 
believes  that,  when  two-thirds  of  those  who  vote  on  the  proposition 
submitted  vote  for  it,  then  it  has  received  the  assent  of  the  number 
of  votes  required  by  the  Constitution  to  carry  it. 

The  constitutional  provision  does  not  attempt  to  regulate  the  elec- 
tion of  officers,  nor  does  it  even  refer  to  an  election  for  that  purpose, 
neither  does  it  say  that  those  who  vote  at  an  election  for  officers,  but 
do  not  vote  on  the  question  of  a  municipality  incurring  an  indebt- 
edness shall  be  counted  against  the  proposition. 

It  simply  provides  that  beforesuch  an  indebtedness  can  be  incurred 
two-thirds  of  those  who  vote  at  the  election  **held  for  the  purpose" 
must  vote  for  the  proposition.  It  is  nowhere  said  in  the  section 
under  discussion  that  the  assent  of  two-thirds  of  the  "electors"  of 
the  municipality,  or  two-thirds  of  those  who  may  vote  for  candi- 
dates to  fill  offices,  must  be  obtained  before  the  indebtedness  can  be 
incurred. 

If  it  was  said  the  municipality  could  not  incur  the  indebtedness 
*^tLithout  the  assent  qf  ttvo-fhirds  of  (he  voters  thereof ^^^  then  the 
writer  would  understand  that  an  elector's  failure  to  vote  was  equiv- 
alent to  voting  against  the  proposition  because  the  assent  of  two- 
thirds  of  the  electors  of  the  municipality  would  have  to  be  ob- 
tained. 

If  it  had  said  "without  the  assent  of  two-thirds  of  voters  thereof 
voting  at  an  election,^^  the  writer  would  still  he  of  the  opinion  that 
when  the  word  "election"  was  used  it  referred  to  the  election  «m  the 
proposition  of  incurring  the  indebtedness.  To  avoid  the  necessity 
of  the  courts  determining  the  meaning  of  the  word  "election,"  as 
used,  the  constitutional  convention,  by  adding  immediately  after 
the  word  "election"  words  as  follows,  **<o  be  held  for  that  purpose^^^ 
«o  the  language  used  in  the  Constitution  is  as  follows,  to  wit:  "With- 
out the  assent  of  two-thirds  of  the  voters  thereof  voting  at  an  elec- 
tion to  be  held  for  that  purpose,'*'' 

The  writer  has  added  his  individual  opinion,  with  the  hope  that 
on  some  occasion  the  court  may  reach  a  (correct  view  of  the  consti- 
tutional provision  in  question. 

For  the  reasons  given  the  judgment  is  reversed,  with  direction  to 
perpetuate  the  injunction. 
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Harris,  Ac.  v.  Calmes. 
(Filed  December  9, 1896.) 

Mistake  in  deed — Rescission — In  this  action  by  the  vendor  to  rescind  a  con- 
tract for  the  sale  of  land  upon  the  ground  that  the  vendee  had  not  complied 
with  his  covenant  to  erect  a  residence  and  mill  on  the  land  conveyed,  it  being 
alleged  and  proved  that  snch  a  covenant  was  omitted  from  the  deed  by  mis- 
take, the  plaintiff  was  entitled  to  have  the  mistake  corrected  and  to  have  the 
terms  of  the  deed  as  thns  amended  complied  with  on  the  part  of  the  grantee; 
or,  in  case  of  his  refusal,  to  have  the  contract  rescinded.  And  this  is  true 
although  the  grantee  has  sold  the  land,  the  purchaser  having  notice  of  the 
consideration  and  condition  of  the  sale  to  his  grantor. 

J.  B.  White  for  appellants. 

Samuel  H.  Patrick  and  G.  W.  Gourley  for  appellee. 

Appeal  from  Lee  Circuit  Couit. 

Opinion  of  the  court  by  Jud$i:e  Lewis. 

In  1890  appellee  Calmes  executed  to  appellant  Harris  a  deed  as 
follows:  "That  the  said  party  of  the  first  part,  in  consideration  of 
$1(X»,  in  hand  paid,  *  *  *  does  hereby  sell  and  convey  to  the 
party  of  the  second  part  *  *  *  the  following-described  property, 
viz:  Two  acres  of  land  on  the  south  side  of  Kentucky  river  in  Lee 
county, /or  the  purpose  of  erecting  a  residence  and  mitl  thereon^  said 
land  bounded  as  follows:  *  *  *  Also  a  free  right  to  use  water 
from  the  spring  situated  near  the  above-described  tract  of  land;  also 
the  free  right  to  pipe  or  troujrh  water  from  any  part  of  the  farm  now 
owned  by  the  party  of  the  first  part,  but  not  to  obstruct  any  passway 
nor  exhaust  said  Calmes  supply  of  water,  with  a  free  right  of  way 
to  and  from  above  described  tract  of  land.  To  have  and  to  hold  the 
same,  with  all  the  appurtenances  thereon,  unto  the  second  party, 
*  *  *  with  covenant  <if  general  warranty, /or  Me />wrpo«^«  A^rem 
named,  *  *  *  The  said  Calmes  is  to  have  refusal  if  said  land  i» 
sold  by  said  Harris,''^ 

Harris  did  not  erect  a  residence  or  mill  upon  the  tract  of  two  acres, 
nor  does  he  now  claim  the  right  or  assert  an  intention  to  ever  do  so* 
On  the  contrary,  he  sold  the  land  to  appellant,  James  Durbin,  at  the 
advanced  price  of  $2iH),  who  has  a  residence  upon  it,  and  he  there 
retails  brandy  as  a  distiller. 

Appellee,  therefore,  brought  this  action  to  rescind  the  contract* 
which  the  lower  court  adjudged  is  to  be  done  upon  terras  that  ap- 
pellee repay  the  $1(K)  and  interest,  be  allowed  as  set-off  rents,  and 
also  pay  for  valuable  and  lasting  improvements. 

Whether  the  laneua<re  used  in  the  deed  amounts  to  or  falls  short 
of  a  covenant  by  Harris  to  erect  on  the  land  a  residence  and  mill,  it 
is  manifest  such  was  the  intention  of  the  parties;  for,  independent 
of  the  positive  statement  of  appellee  and  admission  by  appellant 
Harris  that  he  intended  at  the  time  of  the  purchase  to  do  so,  it  is 
plainly  stated  in  the  deed  the  land  was  sold  and  conveyed  and  title 
warranted  for  such  purposes.  Besides,  the  unusual  and  valuable  con- 
cession of  not  only  the  free  use  of  water  from  the  sprint;,  but  also 
the  rijrht  to  pipe  water  from  any  part  of  appellee's  farm,  together 
with  the  right  of  way  in  any  direction  to  and  from  the  two  acres, 
show  the  parties  had,  when  the  deed  was  executed,  in  contemplation 
the  erection  by  Harris  of  the  residence  and  mill  as  part  consideration 
for  the  sale. 
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We,  therefore,  think  the  statement  In  appellee's  petition  that  an 
express  covenant  by  Harris  to  erect  the  residence  and  mill  was 
oinitted  bymistalice  is  fully  and  satisfkctorily  established;  and,  beinc: 
so,  his  ris:nt  to  have,  in  a  court  of  equity,  the  mistake  corrected  and 
the  terms  of  the  deed,  as  thus  amended,  complied  with  on  the  part 
of  Harris,  or,  in  case  of  his  refusal,  rescission  of  the  contract,  is  un- 
questionable. And  as  appellant  Durbin  does  not  deny  he,  at  the  time 
of  his  purchase,  had  notice  of  the  consideration  and  condition  of 
the  sale  and  conveyance  by  Calmes  to  Harris,  there  is  no  interven- 
ing equity  to  prevent  the  rescission. 

Judgment  aifirmed. 


Turner  v.  Town  op  Pewee  Valley. 

Nook  v^.  Same. 
(Filed  December  10, 1896.) 

1.  Taxation — Void  assessment — Provisions  respecting  the  assesment  of  prop- 
erty mnst  be  followed  with  particularity,  and  it  is  essential  to  the  validity  of 
an  assessment  that  it  should  be  made  by  the  proper  officer. 

2.  Same — A  town  ordinance  instructing  the  assessor  in  making  assessments 
to  adopt  the  list  made  by  the  county  assessor  for  State  and  county  taxation 
and  assessments  made  pursuant  thereto  are  void,  no  provision  being  made 
even  for  a  report  to  the  board  of  trustees  for  its  approval,  or  for  giving  the 
taxpayer  an  opportunity  to  be  heard  and  correct  his  list. 

3.  The  assessment  of  poll  tax  against  the  appellants  pursuant  to  the  town 
ordinance  was  legal  and  valid,  and  they  are  liable  for  the  payment  of  same. 

4.  Curative  statutes — ^An  act  of  the  legislature  seeking  to  cure  the  defects  in 
the  assessments  is  void  as  to  the  parties  to  these  suits  to  enjoin  the  collection 
of  the  taxes,  the  act  not  being  passed  until  after  the  suits  w^ere  instituted. 

5.  The  sheriff  had  no  right  to  levy  upon  land  and  sell  it  for  taxes  until  the 
personal  property  of  the  taxpayer  was  exhausted. 

D.  H.  French  for  appellants. 

Stone  &  Sudduth  for  appellee. 

Appeal  from  Oldham  Circuit  Court. 

Opinion  of  the  court  by  Judf^e  White. 

These  two  cases,  by  agreement  of  parties,  were  heard  together  in 
the  court  below,  and  by  agrreement  are  to  be  heard  tojfether  in  this 
court. 

They  involve  the  same  questions,  and  are  alike  in  every  particu- 
lar except  Nock  seeks  to  enjoin  the  sale  of  his  land  and  collection 
of  taxes  assessed  for  the  year  1887  by  the  town  of  Pewee  Valley,  in 
Oldham  county,  and  Turner  seeks  to  enjoin  the  sale  of  his  land  and 
collection  assessed  against  him  for  the  years  1885-6-7  by  the  town  of 
Pewee  Valley. 

Each  of  appellants'  lands  are  situated  in  the  corporate  limits  of 
the  town  of  Pewee  Valley,  and  each  claimed  that  his  land  is  exempt 
from  taxation  because  it  is  land  used  for  farming  land  and  g:razin^ 
purposes,  and  is  not  benefited  by  reason  of  the  corporation,  and 
that  none  of  said  land  is  laid  off  into  lots  and  streets;  and  that  said 
land  bein^  farm  land,  and,  therefore,  they  claim  that  their  land  is 
not  subject  to  town  taxes. 

Many  material  questions  are  raised  by  the  pleading  in  this  rec- 
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ord,  but  we  consider  the  vital  question  raade  is  the  charge  that 
the  assessment  of  the  lands  of  appellants  for  taxation  is  void  for 
said  town,  and  we  deem  It  to  be  unnecessary  to  decide  many  points 
raised  in  the  pleading  if  the  court  should  hold  tliat  the  assessment 
of  this  land  for  taxation  was  void. 

The  land  levied  on  of  appellants  is  situated  within  the  corporate 
limits  of  the  town  of  Pewee  Valley,  and  was  about  to  be  advertised 
and  sold  when  appellants  brought  these  actions,  and  obtained  an 
injunction  enjoining  said  town,  its  trustees  and  the  sheriff  from  pro- 
•ceedin^  to  advertise  their  lands  and  sell  the  same. 

The  board  of  trustees  passed  an  ordinance  in  the  year  1885  by 
which  they  claim  that  taxes  were  duly  levied  a(;ainst  the  lands  of 
all  citizens,  and  a  lili^e  Ordinance  was  passed  in  the  years  1886  and 
1887,  and  the  validity  of  the  as.sessment  made  under  these  ordinances 
is  the  question  in  this  case. 

We  quote  so  much  of  the  ordinance  as  will  be  necessary  to  an  un- 
derstanding of  the  case:  '*Be  it  ordained  by  the  board  of  trus- 
tees of  the  town  of  Pewee  Valley,  that  an  ad  valorem  tax  of  20 
<5ents  on  each  one  hundred  dollars  in  value  of  the  real  estate  situated 
in  the  town  of  Pewee  Valley,  Ky.,  liable  for  State  taxation,  be,  and 
the  same  is  hereby,  levied.    *    *    * 

"Sec.  2.  A  poll  tax  of  two  dollars  is  hereby  levied  on  each  and 
•every  male  inhabitant  of  said  town  over  21  years  of  age  for  the  year 
1885,  for  the  purposes  aforesaid. 

**Sec.  3.  For  the  purposes  of  the  levy  above  provided  the  as-sessor 
is  instructed  to  adopt  the  assessment  list  as  made  by  the  county  as- 
sessor for  State  and  county  taxation  for  the  year  1885,  so  far  as  it 
applies  to  persons  and  real  estate  within  the  limits  of  the  town  of 
Pewee  Valley. 

*'Sec.  4.  It  shall  be  the  duty  of  the  assessor  to  furnish  the  sheriff 
of  the  county  with  tax  bills,;regularly  made  out,  in  accordance  with 
the  provision  of  the  ordinance,  on  or  before  the  1st  day  of  August, 
1885. 

*'Sec.  5.  The  taxes  levied  and  assessed,  as  aforesaid,  shall  be  due 
and  payable  on  and  after  August  10,  1885." 

Under  and  by  virtue  of  this  ordinance  the  tax  bills  were  levied 
on  appellantsMand,and  an  attempt  to  sell  the  same  was  made  when 
enjoined.  The  ordinances  made  in  1886  and  1887  are  an  exact  copy 
of  the  one  made  in  1885. 

It  is  in  proof,  and  not  denied  in  the  pleading,  that  the  only  assess- 
ment of  appellants'  property  was  made  by  taking  a  copy  of  the 
asse?jsment  made  by  the  assessor  of  Oldham  county  for  the  years 
complained  of,  which  list  was  given  to  the  sheriff  of  Oldham  county 
for  collection,  and  the  sheriff,  with  that  authority  alone,  levied  on 
the  land  of  each  appellant,  and  each  has  enjoined  the  town  and  its 
then  trustef^s  and  the  sheriff  from  selling  their  land. 

We  are  compelled  to  hold  that  the  pretended  assessment  of  appel- 
lants' property  in  the  mode  and  manner  shown  in  these  cases  is 
void.  Every  tax  is  an  involuntary  charge  on  the  taxpayer,  although 
in  some  instances  a  conununity  may  desire  and  vote  a  tax  on  them- 
selves, yet  there  are  always  some  who  object  to  being  taxed,  and  as 
to  those  who  do  object  it  must  be  an  involuntary  charge. 

The  imposition  of  such  involuntary  charges  of  taxes  on  citizens  is 
the  exercise  of  sovereign  power,  and  so  closely  is  the  exercise  of  that 
power  j^uarded  by  constitutional  provisions  and  by  the  adjudication 
of  the  courts  that  require  a  strict  observance  of  the  law  under  which 
such  taxes  are  to  be  imposed.  As  said  l)y  Judge  Cooley  on  Taxa- 
tion: "The  assessment  being  so  important,  provision  respecting  its 
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preparation  and  c*0Dtents  ought  to  be  oliserved  with  particularity. 
*  *  *  The  assessnnent  must,  therefore,  be  made  by  the  proper 
officer  or  it  will  be  void.  *  *  *  So  the  assessment  will  be  void  if 
the  assessor  commits  the  office  of  mal^inj?  it  to  a  clerk."  (Cooley 
on  Taxation,  pages  36f^.) 

The  board  of  trustees,  by  requiring  the  assessor  of  the  town  ta 
adopt  the  assessment  made  by  the  assessor  of  Oldham  county,  not 
only  prevented  him  from  making  an  assessment  himself,  but  re- 
quired the  assessor  to  procure  an  assessment  made  by  one  who  was 
not  a  citizen  of  the  town,  and  one  who  had  no  common  interest  with 
those  who  were  expected  to  pay  the  tax.  They  failed  to  require 
even  a  report  to  the  board  for  its  approval,  but  directed  the  assessor 
to  make  out  the  list  and  give  it  to  the  sheriff  for  collection  by  these 
ordinances.  No  provision  was  made  for  the  taxpayer  to  be  heard, 
nor  was  he  given  any  notice  or  opportunity  to  be  heard  and  correct 
said  list. 

This  question  is  not  new  to  this  court.  Similar  questions  were  de- 
cided in  the  case  of  Slaughter  v.  City  of  Louisville,  89  Ky.,  112; 
Davidson  v.  Sterrett,  13  Ky.  Law  Rep.,  176. 

But  after  these  suits  were  instituted  the  appellees,  in  the  year  1890, 
procured  an  act  of  the  Kentucky  legislature,  seeking  to  cure  the  de- 
fects in  the  assessment  complained  of,  but  this  court  has  repeatedly 
held  that  no  legislature  can  affect  the  rights  of  parties  litigant  en- 
acted after  the  institution  of  the  suits,  therefore,  the  curative  act  of 
the  legislature,  attempting  to  affect  the  parties  to  these  suits,  must 
be  treated  as  a  nullity  so  far  as  it  relates  to  the  rights  of  appellants 
at  the  time  of  bringing  their  suits.  (Allison  v.  Railway  Co.,  9 
Bush,  247.) 

But  the  appellees  contend  that  the  injunction  ought  not  to  have 
been  granted  because  each  of  the  appellants  were  charged  with  poll 
tax  of  $2  against  appellant  Nock  and  $6  against  appellant  Turner, 
and  that  the  assessment  of  the  poll  tax  was  in  form  and  valid. 

We  can  not  concur  in  this  contention,  although  the  assessment  of 
poll  tax  against  appellants  may  have  been  all  right  and  legal,  but. 
still  that  would  not  authorize  the  sherifif  to  levy  on  appellant's  land; 
for  by  the  General  Statutes,  which  was  in  force  at  the  time,  the  sher- 
iff had  no  right  to  levy  on  land  and  sell  it  for  taxes  until  the  per- 
sonal property  of  the  taxpayer  had  been  exhausted. 

The  proof  in  these  cases  show  clearly  that  appellants  had  an 
abundance  of  personal  property  within  the  corporate  limits  of  the 
town  to  satisfy  these  taxes  against  them.  (General  Statutes,  chap- 
ter 92.) 

The  judgment  is,  therefore,  reversed  and  cause  remanded,  with 
directions  that  the  court  pert)etuate  the  injunction  in  each  of  said 
cases  and  for  further  proceedings  in  accordance  with  this  opinion. 

The  court  delivered  the  following  extension  of  opinion  January 
16,  1897: 

Appellees  having  petitioned  for  an  extension  of  the  opinion  here^ 
tofore  filed  in  this  case,  and  for  further  opinion,  we  hold  that  the 
levy  or  assessment  of  poll  tax  against  the  appellants  was  legal  and 
valid,  and  the  appellants  are  liable  to  the  payment  of  the  same,  and 
as  held  in  the  opmion  their  lands  were  not  liable  to  sale  for  the  pay- 
ment of  the  poll  tax  until  their  personal  property  was  exhaused, 
and  all  that  was  intended  in  the  former  judgment  was  to  perpetuate 
the  injunction  as  to  the  collection  of  the  ad  valorem  taxes  levied,  and 
the  sale  of  their  lands  for  the  poll  taxes,  and  the  petition  is  over*, 
ruled. 
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Clark  v.  Ck)MMONW£ALTH. 
(Filed  December  19, 1896— Not  to  be  reported.) 

1,  hvdictment—kn  indictment  nnder  section  1166  of  the  Eentaoky  Statutes* 
which  accuses  defendant  of  the  offense  of  ^^malicions  cutting  and  wounding'* 
is  sufficient,  it  not  being  necessary  in  naming  the  offense  to  state  that  the  cut- 
ting was  "willfur*  or  done  "with  intent  to  kill,''  those  facts  being  stated  in  de- 
scribing the  circumstances  constituting  the  offense. 

2,  Instructions  to  jury — In  instructing  the  jury  as  to  the  punishment  to  be 
inflicted  according  to  the  degree  of  the  offense  of  which  defendant  may  be 
found  guilty,  it  was  sufficient  to  refer  to  the  degrees  of  the  offense  as  ^^mali- 
cious cutting  and  wounding"  and  "cutting  and  wounding  in  sudden  heat  and 
passion,"  the  degrees  of  the  offense  being  specifically  defined  in  another  in- 
struction. 

A.  M.  Baker  for  appellant. 

\V.  S.  Taylor  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

Appellant  seeks  a  reversal  of  the  Judgment  against  him  upon  the 
ground  that  the  indictment  is  insufficient,  in  that  the  introductory 
part  accusing  the  defendant  of  a  named  otTense  does  not  sufficiently 
state  the  offense.  The  indictment  is  as  follows:  ''The  grand  jury  of 
Fayette  county,  in  the  name  and  by  the  authority  of  the  Common- 
wealth of  Kentucky,  accuse  John  Clark  of  the  crime  of  malicious 
cutting  and  tcounding^  committed  as  follows,  viz:  That  said  John 
Clark,  on  the  23d  day  of  June,  1896,  in  the  county  aforesaid,  did  un- 
lawfully, willfully  and  maliciously  cut,  wound,  strike  and  stab  one 
William  Creiirhton  with  a  knife  or  other  sharp  instrument,  with  the 
intent  to  kill  said  Creighton,  but  from  which  cutting,  striking  and 
w^ounding  the  said  Creight<m  did  not  die,  against  the  peace,  etc." 

The  indictment  is  drawn  under  section  1166  of  the  Kentucky  Stat- 
utes, which  provides  that  '4f  any  person  shall  willfully  and  mali- 
ciously cutj  strike  or  stab  another  with  a  knife,  sword  or  other  deadly 
weapon,  with  intent  to  kill,  if  the  person  so  stabbed,  cut  or  bruised 
die  not  thereby,  etc." 

The  objection  to  the  indictment  appears  to  be  based  on  the  fact 
that  the  introductory  part  does  not  accuse  the  offender  of  the  crime 
of  willful  and  malicious  cutting  and  wounding  with  intent  to  kill. 

It  may  be  conceded  that  'Mt  is  the  rule  that  all  indictments  upon 
statutes  must  slate  all  the  facts  and  circumstances  which  go  to 
make  up  the  offense  as  defined  in  the  statute,  so  as  to  bring  the  de- 
fendant precisely  within  it"  ((Mark  Cr.  Pros.,  259.)  But  in  this  case 
all  the  circumstances  which  go  to  make  up  the  statutory  offense  have 
been  stated  in  the  body  of  the  indictment,  where  it  is  charged  that 
Clark  did  the  cutting  unlawfully,  willfully  and  with  intent  to  kill. 
At  common  law  this  would  have  been  sufficient,  without  undertak- 
ing to  state  the  name  of  the  offense. 

In  the  Shouse  case,  95  Ky.,  621,  the  indictment,  in  stating  the  of- 
fense charged  under  this  same  statute,  did  not  describe  the  cutting 
as  willful  or  malicious,  and  in  *^stating  the  particular  circumstances 
of  the  offense  charged,"  and  "which  were  necessary  to  constitute  a 
complete  offense,"  it  was  not  stated  thai  the  cutting  was  done  with 
intent  to  kill;  but  this  court  held  that  '*the  positive  and  direct 
charge  that  the  appellant  cut  Reffit  having  been  once  made,  it  was 
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not  necessary  to  repeat  the  same  statement  in  giving  the  particular 
circumstances  of  the  offense,  for  the  Criminal  Code  expressly  de- 
clares that  the  acts  constituting  the  offense  shall  only  be  made  in 
ordinary  and  concise  language.''^ 

As  in  that  cnse,  so  in  the  case  at  bar.  We  are  of  opinion  that  "the 
indictment  charges  a  statutory  offense."  Moreover,  we  think  that 
the  phrase  "malicious  cutting"  is  a  "brief,  general  description  as 
given  by  law"  within  the  meaning  of  section  123  of  the  Criminal 
Code. 

It  is  objected  further  that  in  the  fourth  instruction,  upon  the  pun* 
ishment  to  be  inflicted  according  to  the  degree  of  tlie  offense  of 
which  the  defendant  may  be  found  guilty,  the  grades  of  the  offense 
are  described  as  "malicious  cutting  and  wounding,"  and  "cutting 
and  wounding  in  sudden  heat  and  passion."  and  that  the  language 
used  does  not  sufficiently  describe  the  firraaes  of  the  offense. 

This  instruction  does  not  purport  to  describe  the  grades  of  the 
offense  which  are  defined  in  tlie  first  instruction,  but  merely  to  fix 
the  amount  of  punishment  to  be  inflicted,  according  a»  the  jury 
might  find  the  accused  guilty  of  the  one  or  the  other  offense  defined 
in  the  first  instruction.  For  this  purpose  we  think  the  grades  of  the 
offense  are  sufficiently  stated  to  enable  the  jury  to  understand  which 
of  the  grades  defined  in  the  first  instruction  is  referred  to. 

The  same  response  applies  to  the  objection  urged  to  instruction 
No.  6,  which  instructs  the  jury  to  give  him  the  benefit  of  the  doubt 
as  to  the  grade  of  offense  proven;  and,  if  in  doubt,  to  find  him  guilty 
of  the  lower  degree. 

Instruction  "A,"  as  to  self-defense,  was  properly  refused,  the  law 
of  self-defense  having  been  given  in  instruction  No.  2. 

Wherefore,  the  judgment  is  affirnjed. 


Lavelle  &  Co.  V.  Clark,  Ac. 
(Filed  December  16, 1896— Not  to  be  reported.) 

Fraudulent  conveyance — Burden  of  proof — A  conveyance  to  a  father  in  trust 
for  hlH  daughter  being  attacked  by  a  creditor  of  the  father  as  fraudulent,  the 
plaintiff  alleging  in  his  petition  that  the  father  paid  the  consideration,  the  re- 
lationship of  the  parties,  with  the  title  in  the  father  as  trustee  and  the  purchase 
made  after  the  creation  of  plaintiff's  debt,  are  such  circumstances  of  suspicion 
as  place  the  burden  on  defendants  to  show  the  good  faith  of  the  transaction, 
the  mere  denial  by  defendants  that  the  father  paid  the  consideration  not  be- 
ing sufficient  to  throw  upon  plaintiff  the  burden  of  establishing  that  fact,  there 
being  no  recital  in  the  deed  as  to  who  paid  the  money. 

A.  C.  Rucker  and  C.  B.  Seymour  for  appellants. 
Phelps  &  Thum  and  Alfred  Selligman  for  appellee. 
Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellant  filed  his  petition  in  equity,  and  by  proper  aver- 
ments sought  to  subject  certain  realty  alleged  to  have  been  purchased 
by  the  appellee,  Asa  D.  Clark,  with  his  money,  and  the  conveyance 
made  by  his  direction  to  himself  in  trust  for  his  co-appellee,  who  was 
his  daughter. 

It  is  further  alleged  that  it  was  done  for  the  fraudulent  purpose  of 
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passing  it  beyond  the  reach  of  creditors,  and  particularly  the  plain- 
tiff, whose  debt  existed  when  the  property  was  purchased.  The  deed 
is  filed  with  the  petition,  showinfip  the  amount  of  money  paid,  but 
by  whom  is  not  stated,  and  that  the  father  held  the  title  in  trust  for 
the  daui?hter. 

The  answer  of  both  defendants  denies  the  money  was  paid  by  the 
father;  denies  the  improvements  placed  on  the  realty  were  made  by 
the  father. 

This  transaction,  if  not  between  father  and  child,  is  made  by  the 
father  for  the  daughter's  benefit;  that  Clark,  the  debtor,  paid  $500  and 
executed  his  notes  as  trustee  for  the  balance  appears  from  the  deed. 
Where  the  n»oney  came  from,  or  that  the  daughter  had  any  estate^ 
is  not  made  to  appear.  Good  faith  must  be  shown  in  such  a  transac- 
tion, and  a  mere  denial  in  this  class  of  conveyances  is  no  answer  to 
the  charge  of  fraud. 

There  is  no  evidence  on  the  part  of  either  of  the  defendants,  save- 
the  recitals  in  the  deed,  and  the  relation  of  father  and  child  existing^ 
Avith  the  title  in  the  father  as  trustee,  and  the  purchase  made  after 
the  creation  of  plaintiff's  debt,  are  such  circumstances  of  suspicion 
as  place  the  burden  on  the  defendants  to  show  the  bona  fides  of  the 
transaction. 

The  Judgment  is,  therefore,  reversed  and  remanded,  with  direc- 
tions to  allow  the  defendants,  if  they  care  to,  to  amend  their  plead- 
ings and  establish  by  proof  the  good  faith  of  the  transaction;  if  they 
fau  to  do  so  the  property  to  be  subjected  to  the  plaintiff's  debt.. 
(Qarnett  v.  VVhittaker,  3  Bush,  402,  and  authorities  cited.) 
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East  Tennessee  Telephone  Co.  v.  Simms'  adm'r. 

(Filed  June  6,  1896.) 

1,  Death  from  electric  shock — Negligence  of  telephone  company — In  thia  ac- 
tion against  a  telephone  company  to  recover  damages  for  the  death  of  plain- 
tiff's intestate,  alleged  to  have  resulted  from  the  negligence  of  defendant,  the 
court  properly  refused  a  peremptory  instruction  to  find  for  defendant,  there 
being  testimony  tending  to  show  that  the  death  resulted  from  negligence  on 
the  part  of  defendant  in  allowing  a  "dead  wire"  to  hang  in  close  proximity  to 
an  electric  light  wire,  and  also  in  so  putting  up  its  wire  at  the  residence  at 
which  the  accident  occurred  as  that  it  could  come  in  contact  with  trellis  wires 
about  the  porch. 

2,  Under  section  241  of  the  Constitution^  which  authorizes  a  recovery  for  death 
resulting  from  negligence,  as  well  as  under  the  statute  enacted  pursuant  thereto, 
there  may  be  a  recovery  although  the  person  killed  left  neither  widow  nor  child. 

3,  Willful  »egiec<— The  provision  of  the  Constitution  was  to  abrogate  the 
further  use  of  the  words  "willful  neglect"  in  our  law.  The  words  "wrongful 
act"  of  the  Constitution  and  "willful  act"  of  the  statute  do  not  primarily  refer 
to  an  act  of  negligence,  which  is  the  opposite  of  those  terms. 

In  this  case,  although  the  petition  alleges  that  the  death  of  plaintiff's  intes- 
tate, which  occurred  after  the  adoption  of  the  new  Constitution  but  before  the 
enactment  of  the  present  statute,  was  caused  by  the  "willful,  gross  and  reck- 
less negligence"  of  defendant,  the  suit  is  not  for  "willful  neglect,"  the  word 
"willful"  being  used  manifestly  as  the  synonym  of  "gross." 

i.  The  word  ^^gross,''^  when  used  to  qualify  the  word  ^'•negligence^^^  is  a  relative 
one,  and  is  supposed  to  emphasize  merely  the  want  of  due  care;  and  negligence 
is  gross  or  ordinary  according  to  the  circumstances,  relations  and  conditions 
under  which  due  care  is  omitted  to  be  exercised. 

5,  Compensatory  damages  were  recoverable,  and  there  was  no  error  in  the 
instruction  authorizing  such  recovery. 

6,  Evidence — A  letter  from  the  secretary  of  the  company,  to  the  effect  that 
the  "dead  wire"  caused  the  death  of  plaintiff ^s  intestate,  was  not  competent  as 
evidence,  as  the  secretary  was  not  the  agent  of  the  company  for  the  purpose 
of  making  daniaging  admissions  after  the  transaction  occurred,  and,  besides, 
she  had  no  personal  knowledge  of  the  facts. 

J.  Q.  Ward  for  appellant, 
vol.  1 8 — 49 
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Ward  &  Lafferty  for  appellee. 
Appeal  from  Harrison  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrig^. 

The  appellee,  as  administrator  of  Richard  Simms,  recovered  judg- 
ment against  the  appellant  for  $7,0(M)  in  damages  for  the  death  of  his 
intestate,  wiiich  was  caused,  it  in  alleged,  b>j  the  willful  and  gross 
negligence  of  the  appellant  and  the  electric  light  company'. 

Briefly  stated,  the  facts  are  that  in  1887  the  appellant,  then  operat- 
ing a  telephone  system  at  Cynthiana,  put  up  a  wire  from  its  central 
office  in  that  city  to  the  residence  of  VV.  T.  Handy,  about  one  mile 
■out.  On  l)eceml)er  13,  1892,  this  wire  was  still  in  use  by  Handy,  or 
dn  condition  for  use,  under  his  lease  or  contract. with  the  company, 
tiiough  it  appears  he  was  away  with  his  family  in  Florida,  and  his 
term  of  rental  was  out  or  about  out.  Simms,  as  a  tenant,  occupied 
two  rooms  in  the  rear  of  the  Handy  residence,  and,  for  purp(xses  of 
protection,  overlooked  the  premises.  At  about  10  o*ch»ck  on  the 
night  of  the  18th  the  family  of  Simms  heard  a  noise  in  front  of  the 
residence,  and,  in  company  with  his  son  and  two  nephews,  he  went 
around  to  the  fnmt  porch  with  a  lantern.  They  discovered  the 
storm  doors  swaying  back  and  forth,  and,  fastening  them,  they  came 
down  from  the  porch  onto  a  pavement,  when  some  sparks  were  seen 
on  some  trellis  wires  about  the  porch.  Simms  stepped  off  the  pave- 
ment,saying:  '*What  is  that?'*  at  the  same  time  reaching  out  towards 
the  wires.  His  nephew  exclaimed:  "Don't  touch  it."  But  at  that 
instant  Simms  fell  dead,  and  it  is  supposed  that  he  had  touched  the 
wires  with  his  outstretched  hand,  although  there  were  no  burns 
found  on  his  hands  or  body.  These  wires  had  become  charged  with 
electricity  fnfm  contact  with  the  telephone  wire  leading  from  the 
box  in  the  hall  onto  the  porch,  and  thence  to  the  ground;  and  the 
telephone  wire  had,  in  turn,  become  overcharged  from  contact  with 
the  electric  light  wire  within  the  city.  Just  how  this  came  about 
forms  the  chief  ground  of  dispute  in  this  record. 

It  appears  that  some  tivo  years  prior  to  the  night  in  question  the 
telephone  company  had  discontinued  a  wire  theretofore  rented  to 
Victor  &  Whaley,  and  this  wire  had  been  taken  down,  save  a  few 
hundred  feet  which  had  been  left  on  the  poles.  One  end  of  this 
*'dead  wire'*  was  connected  with  the  Handy  wire,  and  the  other 
was  fastened  to  a  bracket  on  a  pole  of  the  Western  LTnion  Tele- 
graph Co.,  also  in  use  by  the  light  company.  This  bracket  became 
loose,  and  turned  down,  and  the  dead  wire  was  left  to  sway  and  vi- 
brate, sometimes  touching  the  light  wire.  On  the  evening  in  ques- 
tion there  was  a  heavy  wind,  and  some  rain,  and  at  about  d  o'clock 
the  bracket  was  so  shifted  that  the  two  wires  were  brought  in  con- 
tact, the  one  perhaps  resting  on  the  other.  The  current  of  the  elec- 
tric plant  had  been  turned  on  at  about  4:30  o'clock  that  evenings  and 
a  disturbance  was  noticed  at  the  central  office  of  the  telephone  com- 
pany t>etween  5  and  6  o'clock,  when  the  wire  in  the  keyboard  was 
Burned.  An  investigation  made  at  once  seems  to  have  located  the 
cause  of  the  disturbance  on  the  Handy  wire,  but  there  the  matter 
rested  for  the  night. 

The  etfort  of  the  plaintiff  was  directed  to  showing  negligence  on 
the  part  of  the  telephone  company  in  allowing  its  dead  wire  to  hang 
for  so  long  in  close  proximity  to  the  light  wire,  and  in  so  putting  up 
the  wire  at  the  residence  of  Handy  as  that  it  could  come  m  contact 
with  the  trellis  wires  then  about  the  porch. 

Without  setting  out  the  details  of  the  proof  it  is  sufficient  to-  say 
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that  it  conduced  to  show  ncf^li^ence  in  the  particulars  mentioned; 
and  the  court,  therefore,  properly  overruled  the  appellant's  motion 
for  peremptory  instructions  upon  the  conclusion  of  the  plaintiff's 
proof.  Such  a  motion,  however,  was  sustained  for  the  lisrht  company. 

The  appellant  attempted  to  show  that  it  had  kept  up  the  usual  in- 
spection of  its  line,  and  had  no  reason  to  apprehend  danger  from  the 
dead  wire  remaining  on  the  poles;  that  the  trellis  wires  were  so 
placed  by  Handy,  or  others  over  whom  it  had  no  control,  as  that 
connection  with  its  wire  was  made  without  its  knowledge  or  consent; 
and,  moreover,  that  the  decea.<^  was  the  subject  of  heart  disease, 
and  likely  to  die  suddenly  under  undue  excitement,  and  that  he  had 
probably  died  from  natural  causes,  and  not  from  an  electric  shock. 

The  jury  found  against  these  contentions,  and  we  proceed  to  notice 
the  errors  of  law  complained  of. 

And,  first,  it  is  insisted  that  the  petition  was  fatally  defective,  in 
that  it  faileci  to  allege  that  the  intestate  left  a  wife  or  child.  We  are 
of  opinion  that  this  was  not  necessary.  The  Constitution,  section 
241,  provides  that  '*  whenever  the  death  of  a  person  shall  result  from 
an  injury  inflicted  by  negligence  or  wrongful  act,  then,  in  every  such 
case,  damages  may  be  recovered  for  such  death  from  the  corporations 
and  persons  so  causing  the  same.  Until  otherwise  provided  by  law 
the  action  to  recover  such  damages  shall  in  all  cases  be  prosecuted 
by  the  personal  representative  of  the  deceased  person.  The  general 
assembly  may  provide  how  the  recovery  shall  go  and  to  whom  be- 
long, and  until  such  provision  is  made  the  same  shall  foruj  part  of 
the  personal  estate  ot  the  deceased  person." 

This  section  was  in  force  when  Simms  lost  his  life,  though  the  leg- 
islature had  not  then  provided  how  the  recovery  should  go  or  to 
whom  it  should  belong.  It  was  wholly  immaterial,  therefore, 
whether  there  was  or  not  a  widow  or  child. 

It  is  true  that  under  the  old  statute  (General  Statutes,  chapter  67, 
section  8),  providing  for  a  recovery  where  death  was  caused  by 
^* willful  neglect,"  it  had  been  held  more  than  once  that  no  recovery 
could  be  had  unless  the  deceased  left  a  widow  or  child;  but  it  seems 
probable,  as  held  in  Wright  v.  Wood's  adm'r,  96  Ky,,  56,  that  the 
constitutional  provision  had  in  view  the  correction  of  this  supposed 
defect  in  the  law,  and  gave  a  right  of  recovery  to  the  personal  rep- 
resentative in  any  event,  leaving  to  the  legislature  the  mere  distri- 
bution of  the  recovery.  And  it  is  true  that  in  Wright  v.  Woods, 
where  the  recovery  had  been  effected  in  a  suit  under  the  old  statute 
oo  ^'willful  neglect,"  this  court  held  that  the  distribution  should  be 
made  under  that  statute,  and  to  this  extent  the  old  statute  was  said 
to  be  still  in  force,  or  was  until  in  July,  1893,  when  the  present  stat- 
ute on  the  subject  was  adopted. 

The  provision  of  the  Constitution  (section  241)  authorizes  a  recov- 
ery for  death  resulting  from  negligence,  including  all  supposed  de- 
grees of  it,  and  was  intended  to  abrogate  the  further  use  or  the  words 
'^willful  neglect"  in  our  law.  The  present  statute  follows  the  Con- 
^  atitution  and  nowhere  uses  those  words,  but  does  provide  that  if  the 
**2ieglig[ence"  is  grcjss,  or  the  '^wrongful  act"  by  which  death  is 
caused  is  willful,  punitive  damages  are  recoverable. 

The  words  '^wrongful  act"  of  the  (Constitution  and  ^^willful  act" 
of  the  statute  do  not  primarily  refer  to  an  act  of  negligence,  which 
is  the  opposite  of  those  terms.  The  word  ^^gross,"  when  used  to 
qualify  the  word  '* negligence,"  is  a  relative  one,  and  is  supposed  to 
CBophasize  merely  the  want  of  due  care  and  negligence  as  **gro8s" 
<ir  ^^ordinary,"  according  to  the  circumstances,  relations  and  condi- 
tions under  which  due  care  is  omitted  to  be  exercised. 
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In  this  ease  there  appears  to  have  been  no  intention  of  eonforiiiinfr 
the  petition  to  the  old  statute.  It  is  not  a  suit  for  **willful  neglect,** 
but  recovery  is  sought  for  the  death  of  the  plaintiif' 8  intestate^ 
caused  by  the  ''willful,  gross  and  reckless  negligence"  of  th«  com- 
pany,  the  word  "willful"  being  used  manifestly  as  thesynonyni  or 
**gro.ss."  The  demurrer  to  the  petition  was,  therefore,  properly 
overruled. 

It  follows  from  what  we  have  already  said  that  compensatory 
damages  w^ere  recoverable  in  the  action,  and  hence  there  was  no  error,, 
as  is  insisted  by  counsel  for  appellant,  in  the  instruction  authorizing 
such  recovery. 

The  case  relied  on  of  Kailroad  Co.  v.  Privitt's  adra'r,  92  Ky.,  223,. 
was  one  under  the  old  statute,  and  it  was  held  that  unless  '^willful 
neglect"  was  shown  no  recovery  could  be  had.  We  perceive  no 
error  to  appellant's  prejudice  in  any  of  the  instructions  given. 

The  court,  however,  committed  a  serious  error  to  the  prejudice  of 
the  company  in  permitting  the  alleged  letter  of  Mrs.  Lake  to  Handy 
to  be  read  as  evidence.  She  was  the  secretary  of  the  company,  it  is 
true,  but  she  was  not  its  agent  in  making  damaging  admissions  after 
the  transaction  occurred  in  which  Simms  lost  his  life  (Railroad  Co. 
V.  Ellis'  adm'x,  17  Ky.  Law  Rep.,  259).  The  letter  was  to  the  effect 
that  the  dead  wire  caused  Simms'  death,  and  completely  silenced  the 
company's  contention  that  Handy's  trellis  wires  were  placed  in  con- 
tact with  the  telephone  wire  without  its  knowledge,  and  thus  caused 
his  death,  or  contributed  to  it,  or  that  his  death  was  due  to  natural 
causes.  Moreover,  if  otherwise  competent,  it  must  have  been  mere 
opinion,  based  on  hearsay,  as  the  writer  had  no  personal  knowledge 
of  the  facts,  though  the  statement,  coming  from  one  connected  with 
the  company,  had  the  force  of  an  absolute  admission,  and  one  fatal 
to  the  company's  defenses. 

For  the  reason  indicated  the  judgment  is  reversed  for  proceedings^ 
consistent  with  this  opinion. 

The  court  delivered  the  following  response  to  a  petition  for  re- 
hearing December  19,  1896: 

It  was  insisted  at  the  original  hearing  by  counsel  for  the  appellant 
that  unless  "willful  neglect"  had  been  shown  no  recovery  for  even 
compensatory  damages  could  be  had;  that  it  was  a  (*ase  for  punitive- 
damages  or  nothing. 

This  contention  was  based  on  the  case  of  Cincinnati  R.  R.  Co.  v. 
Prewitt's  adm'r,  92  Ky.,  223,  which  we  held  in  the  opinion  to  have 
no  bearing  on  the  case  at  hand,  and  we  said  in  answer  to  this  con- 
tention that  from  our  views  of  section  241  of  the  Constitution  com- 
pensatory damages  were  recoverable  in  the  action,  and  that  an 
instruction  so  permitting  was  not  erroneous.  This  was  not  intended 
as  a  restriction  of  the  rights  of  the  plaintiff  to  recover  only  (*ompen- 
satory  damages,  but  to  meet  the  contention  of  counsel  that  even  such 
damages  were  not  recoverable;  nor  do  we  think,  as  already  indi- 
cated in  the  opinion,  that  the  Constitution  restricts  the  recovery  to 
compensatory  damages  when  at  the  common-law  punitive  dam- 
ages were  recoverable. 

There  are  certain  minor  errors  not  expressly  passed  cm  by  us  ia  the 
opinion,  and  counsel  desire  these  should  be  acted  on.  The  first  com- 
plaint is  that  appellee  was  permitted  to  prove  by  Whaley  a  conver- 
sation between  him  and  Mrs.  Lake,  in  which  the  latter  said  she 
wanted  the  witness  to  take  down  the  dead  wire,  which,  as  she- 
claimed,  was  a  part  of  the  line  of  Victor  &  Whaley,  and  witness  de- 
clined because,  he  contended,  it  was  not  his  business,  etc. 
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If  this  conversation  was  after  the  death  of  8iins  it  clearly  falls 
"Within  the  rule  announced  in  the  opinion  as  to  the  letter  of  Mrs. 
Xiake  and  would  be  incompetent.  If  before,  it  would  seem  to  be  com- 
petent. The  bill  of  evidence  does  not  disclose  when  it  was.  The 
testimony  of  Handy  that  the  line  was  overcharged  with  electricity 
on  several  occasions  prior  to  the  occurrence  under  investigation  was 
•competent  as  held  below. 

The  proof  of  Berkley  showing  the  custom  of  the  best  telephone 
companies  in  re^^pect  to  manner  of  detecting  defects  and  irregulari- 
ties in  their  lines  would  have  been  competent  if  shown  to  be  the 
best  known  method  of  such  detection,  and  as  the  avowal  for  the 
witness  seems  to  state  this  the  court  should  admit  it.  It  may  be 
true  that  those  not  acquainted  with  this  mysterious  power  or  agency 
might  think  it  a  poor  protection  if  defects  were  not  to  be  discovered 
and  corrected  until  after  the  damage  had  likely  been  done.  This 
would  only  show  the  custom  or  rule  a  poor  one,  and  does  not  argue 
against  its  admissibility  as  evidence. 


Morton,  &c.  v.  Hamilton  College. 
(Filed  December  10,  1896.) 

J.  Corporations  -  Liability  upon  contracts  of  projectors — Where  the  projec- 
tors of  a  contemplated  corporation  enter  into  a  contract  in  its  behalf,  the  cor- 
poration, when  subsequently  created,  can  not  take  the  benefit  of  the  contract 
without  performing  that  part  of  it  which  the  projectors  undertook  that  it 
should  perform. 

2.  Same — A  subscriber  to  a  colletj;e,  the  incorporation  of  which  was  contem- 
plated, having  been  induced  in  making  his  subscription  to  stipulate  that  it 
should  bear  interest  like. other  subscriptions,  the  consideration  for  such  a  stip- 
ulation being  the  execution  of  a  bond  by  certain  of  the  projectors  of  the  com- 
pany indemnifying  him  against  the  payment  of  interest,  the  obligors  in  that 
bond,  having  been  required  to  pay  the  interest  upon  the  subscription,  have  the 
right  to  look  to  the  corporation,  which  was  subsequently  created,  to  reimburse 
them,  the  corporation  which  received  the  benefit  of  the  money  being  estopped 
to  deny  its  liability.  While  the  correct  rule  is  that  a  majority  of  the  provis- 
ional agents  or  trustees  must  have  induced  those  who  signed  the  bond  to  as- 
sume the  responsibility  before  the  corporation  can  be  made  liable,  yet  as  no 
objection  was  made  in  this  case,  and  it  is  manifest  that  all  were  consenting  to 
this  mode  of  obtaining  the  subscription,  the  corporation  is  liable. 

3.  Actions— The  action  to  enforce  that  liability  should  have  been  in  equity, 
and  upon  the  return  of  the  case  it  should  be  transferred  to  that  docket. 

Webb  <fe  Farrell  for  appellants. 
Beauchamp  &  Walton  for  appellee. 
Appeal  from  Fayette  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  action  was  instituted  bv  J.  B.  Morton  and  others  against  a 
•corporation  known  and  called  Hamilton  College.  It  is  on  an  implied 
<i88umpsit  on  the  part  of  the  college  to  pay  to  the  plaintiffs  certain 
sums  of  money  advanced  by  them  as  the  oromoters  of  what  was 
then  called  Hocker  College,  with  the  name  of  the  corporation 
-chantred  to  that  of  Hamilton  College  by  a  charter  subsequently  ob- 
tained. 

The  money,  it  is  alleged,  was  advanced  by  the  plaintiffs  for  the 
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collefre,  with  the  agreement  and  understanding  that  it  was  to  be  re- 
paid to  the  plaintiffs  when  the  corporation  was  brought  to  life  by 
the  charter. 

We  wish  much  the  action  had  been  in  equity  as  the  facts  bring 
the  case  clearly  within  the  jurisdiction  of  the  chancellor^  and,  while 
the  action  of  assumpsit  upon  an  implied  understanding  is  in  the 
nature  of  an  equitable  claim,  still  where  money  has  been  advanced,, 
as  in  this  case,  and  gone  into  a  trust  fund  to  be  applied  in  a  partica-^ 
lar  way,  the  corpus  of  the  trust  should  not  be  interfered  with  under 
an  e:xecution  from  a  common-law  court;  and,  besides,  it  is  often 
difficult  for  the  chancellor  to  raise  an  equity,  although  of  the  highest 
character,  from  a  given  state  of  facts,  and  much  more  difficult  for  a 
jury  to  do  so  in  the  absence  of  an  express  contract.  This  case,  how- 
ever, went  off  on  an  instruction  to  find  for  the  defendants. 

In  the  year  1876  J.  M.  Hocker  owned  Hocker  College,  in  the  city 
of  Iiexington«a  collegeof  much  celebrity  and  patronized  principally 
if  not  controlled  by  the  members  of  the  Christian  Church.  Hocker 
desired  to  sell  the  property,  and  the  members  of  that  church,  wish- 
ing to  place  it  under  their  control,  entered  into  negotiations  for  ]t» 
purchase,  and  Hocker  agn  ed  to  let  them  have  his  property  for  150,- 
000,  on  certain  terms  and  conditions.  A  committee  was  selected  to 
raise  the  $50,000  by  subscription,  and  succeeded  in  raising  all  but 
$10,000  or  $16,000.  At  one  ot  the  meetings,  where  nearly  all  of  those 
were  present  who  were  recognized,  and  made  a  board  for  the  pur- 
pose of  organizing  the  college  and  raising  the  fund,  a  man  by  the 
name  of  Hamilton  was  present,  and  agreed  to  subscribe  $10,0<H)  upon 
certain  conditions.  He  was  not  willing  to  make  the  payment  at  the 
time  and  in  the  manner  of  the  other  sul:^criptions,  and,  to  prevent 
the  loss  of  the  subscription  proposed  to  be  made  by  Hamilton,  it 
was  suggested  that  he  be  indemnified  against  the  payment  of  inter- 
est, as  was  stipulated  in  the  other  subscriptions,  and  accordingly,  as^ 
is  alleged,  the  appellants  gave  to  Hamilton  a  bond  of  indemnity,, 
and  he  executed  his  notes,  like  those  of  the  other  subscribers,  bear- 
ing interest,  and,  with  additional  subscriptions  made  perhaps  on 
the  same  day  the  contract  with  Hocker  was  executed,  and  the  prop- 
erty passed  to  the  trustees,  and  a  charter  obtained  by  the  president « 
with  the  name  of  the  institution  changed  to  that  of  Hamilton  Col- 
lege, 

Hamilton  did  not  live  long  after  this  purchase,  and  these  appel- 
layits  were  compelled  to  pay  a  difference  of  near  $1,200  on  account  of 
their  bond,  all  of  which  went  into  the  fund  raised  to  make  the  pur- 
chase. The  bond  was  executed  at  the  instance  and  persuasion  of 
some  of  the  trustees,  and  without  objection  by  any,  and  when  one 
or  more  of  the  appellants  declined  to  sign  the  indemnity  they  were 
urged  to  do  so  upon  the  jrround  that,  if  they  had  the  money  to  pay,, 
such  just  and  equitable  claims  could  not  be  overlooked.  They  had 
each  subscribed  liberall^^  to  the  enterprise,  and,  from  the  facts  of  the 
record,  it  was  never  intended  or  supposed  by  any  one  present  that 
they  were  making  a  voluntary  donation  to  the  corporation  of  any 
sum  they  might  have  to  ^ay  by  reason  of  the  bond  to  Hamilt(m. 

They  derived  no  benehts  other  than  those  resulting  to  the  sub- 
scribers of  stock;  had  no  interest  in  the  property,  but  assumed  a 
liability  that  was  at  the  basis  of  the  undertaking,,  and  without 
which  the  purchase  would  not  have  been  made, 
li' There  is  no  pretense  or  claim  that  the  plaintiffs  looked  to  the  indi- 
vidual liability  of  the  trustees  for  contribution,  but,  on  the  contrary^ 
it  is  apparent  that  this  money  was  regarded  as  a  part  of  the  trust  fund 
with  which  the  property  was  purchased,  and  those  contributing  to 
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its  payment  could  look  to  the  corporation  for  remuneration.  Some 
one  was  liable  to  them,  and  there  is  no  controversy  as  to  the  pay- 
ment of  the  money. 

The  trustees,  or  those  acting;  as  such,  were  inducing  the  piaintifll^ 
to  pay  the  money  or  assume  the  responsibility,  that  the  corporation 
might  be  formed.  They  were  acting  at  the  time  for  the  contem- 
plated corporation.  The  institution  obtained  the  money  on  the  faith 
that  it  would  be  repaid,  and  the  equity  of  the  appellants  should  be 
enforced. 

It  is  contended  that  a  majority  of  the  provisional  agents  or  trus- 
tees must  have  induced  the  appellants  to  have  assumed  the  respon- 
sibility before  the  corporation  can  be  made  liable,  and  while  this 
may  be  and  doubtless  is  the  correct  rule,  here  there  was  no  objection 
made,  and  the  inference  is  plain  that  all  were  consenting  to  the  mode 
of  obtaining  Hamilton's  subscription.  No  single  member  of  a  cor- 
poration can  bind  it  to  a  contract  unleas  authorized  by  the  board  of 
trustees,  or  those  who  have  the  right  to  contract  in  its  behalf,  but 
in  this  case  the  body,  having  the  capacity  to  act,  obtained  this  money 
and  paid  it  on  the  purchase  on  the  faith  that  it  would  be  repaid  or 
the  parties  saved  harmless,  and  the  corporation,  to  which  its  very 
payment  gave  life,  will  be  estopped  from  saying  this  provisional 
body  had  no  power  to  bind  it. 

In  the  case  of  Low  v.  Railroad,  45  N.  H.,  370,  the  court,  in  decid- 
ing a  similar  question,  said:  **In  such  cases  it  can  avail  nothing,  by 
way  of  defense,  to  show  that  in  fact  the  party  had  no  capacity  to 
make  such  an  antecedent  request  or  to  bind  himself  by  a  contract, 
as  in  the  case  of  a  corporation,  that  it  was  not  organized  at  all." 

In  79  Penn.  State  Reports,  54,  in  the  case  of  Bell's  Gap  R.  R.  Co. 
V.  Cristy,  it  was  said:  **  We  do  not  desire  to  controvert  the  principle 
established  in  England,  and  to  some  extent  recognized  in  this  coun- 
try, that  when  the  projectors  of  a  company  enter  into  contracts  in 
behalf  of  a  body  not  existing  at  the  time,  but  to  be  called  into  exist- 
ence afterwards,  then  if  the  body  for  whom  the  projectors  assumed 
to  act  does  come  into  existence  it  can  not  take  the  benefit  of  the  con- 
tract without  performing  that  part  of  it  which  the  projectors  un- 
dertook that  it  should  perform." 

It  is  true  that  the  corporation,  after  its  organization,  in  nowise  rat- 
ified the  contract,  for  it  had  already  received  the  benefits  under  the 
agreement  with  the  projectors,  and  the  money  paid  invested  in  the 
trust  estate.  If  this  had  been  a  joint  adventure  between  these  pro- 
jectors and  the  money  or  liability  assaraerl  by  the  plaintiffs  as  al- 
leged, can  it  be  well  argued  that  the  joint  adventure  or  the  trust  fund 
would  be  exempt  from  liability?  We  think  not;  and  the  fact  that 
these  projectors  obtained  a  charter  and  converted  the  institution  into 
a  corporation  relieves  it  from  all  liability  is  an  argument  equally 
untenable. 

This  case  was  heard  on  the  testimony  of  the  plainUfis  alone,  and 
when  the  case  2:oes  back  it  should  be  transferred  to  equity  and  the 
parties  on  each  side  allowed  to  take  proof,  and  if  the  plaintiffs  are 
entitled  to  relief  the  money  should  be  required  to  be  paid  from  the 
income  of  the  corporation.  The  report  of  the  committee  to  investi- 
gate the  claim  of  the  plaintiffs  was  properly  rejected  as  evidence. 

Rfversed  and  remanded  for  proceedings  in  conformity  to  this 
opinion. 
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Rogers,  receiver  v.  Rains. 
(Filed  December  17,  1896.) 

1,  Conflict  of  laws — Agreement  in  note  to  pay  ^"reasonable  attorney* s  fee*^  —k. 
stipulation  in  a  note  executed  in  another  State  to  pay  ''a  reasonable  attorney's 
fee"  in  the  event  of  litigation  will  not  be  enforced  in  this  State,  although  en- 
forcible  in  the  State  where  the  note  was  executed,  as  such  agreements  tend  to 
oppress  the  debtor  and  to  encourage  litigation,  and  are,  therefore,  within  the 
weU-rccognized  exceptions  to  the  general  rule  of  comity  giving  effect  to  con- 
tracts beyond  the  limits  of  the  State  where  made. 

2,  Building  associations  -Upon  premature  dissolution  of  a  building  associa- 
tion the  advanced  members  may  be  compelled  to  pay  forthwith  the  balances 
due  from  them  on  their  securities,  although  the  latter  be  given  in  terms  only 
for  the  payment  of  installments. 

3,  Same — In  winding  up  an  insolvent  building  association  borrowing  mem- 
bers are  not  entitled  to  have  deducted  from  their  indebtedness  to  the  associa- 
tion payments  made  by  them  as  dues  on  stock,  but  must,  after  deducting 
payments  of  premium  and  interest,  discharge  in  cash  the  balance  remaining 
upon  their  indebtedness.  Payments  upon  stock  must  stand  to  their  credit  on 
the  books  of  the  corporation  until  time  for  final  adjustment,  when  all  the  stock- 
holders, borrowers  and  nonborrowers,  will  be  paid  pro  rata  from  the  fund  for 
ultimate  distribution. 

Jesse  L.  Rogers  for  appellant. 

H.  P.  Cooper  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

The  New  South  Building  &  Loan  Association  was  a  Tennessee 
corporation,  having  its  place  of  business  at  Cumberland  Gap,  Ten- 
nessee. In  October,  1891,  the  appellant  was,  by  the  chancery  court 
of  Claiborne  county,  Tennetree,  appointed  receiver  of  the  business 
and  property  of  the  company  and  qualified  as  such.  By  decree  in 
the  cause,  in  which  appellant  was  appointed,  entered  in  March, 
1892,  the  corporation  was  dissolved  upon  the  ground  that  it  was  in- 
solvent, and  its  business  was  directed  to  be  wound  up  and  settled. 
It  appears  that  all  stockholders  in  the  company  were  either  parties 
plaintiff  or  defendant  in  the  cause. 

The  appellant  thereupon  ii\stituted  suit  upon  a  note  executed  by 
appellee  to  the  company  which  came  into  his  hands  amon^  the  assets 
or  the  corporation,  dated  June  1, 1890,  for  $1,000,  with  5  per  cent,  inter- 
est and  ')  per  cent,  premiums  per  annum,  and  payable  on  or  before  7 
years  from  date,  with  a  proviso  precipitating:  the  maturity  of  the 
principal  upon  default  for  six  months  in  payment  of  interest  or  pre- 
mium. 

The  note  was  secured  by  mortgage  of  appellee's  land  in  Marion 
county,  and  by  pledgee  of  stock  held  by  him  in  the  company.  The 
mortgaKe  provided  further  for  the  payment  of  a  reasonable  attor- 
ney's fee  in  the  event  the  indebtedness  should  be  collected  by  suit. 
The  appellee  had  subscribed  May  1,  1890,  for  fourteen  shares  of  the 
stock  of  the  company,  the  subscription  being  for  monthly  payments 
of  eighty  cents  per  share  until  the  stock  should  be  paid  up  and  ma- 
tured, and  on  the  maturity  of  the  stock,  which  it  was  estimated 
would  occur  in  about  seven  years,  th^  shareholder,  who  was  a  bor- 
rower, would  be  entitled  to  have  the  amount  of  his  loan  deducted 
from  the  face  value  of  the  stock,  and  be  paid  the  difference  in  cash. 
Appellee  had  paid  dues  on  his  stock  up  to  June  16,  1891,  and  interest 
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and  premium  on  his  loan  to  the  same  date.  The  petition  sought  the 
recovery  of  the  $1,000,  subject  to  credits  by  the  amounts  paid  as  inter- 
est and  premium  on  the  loan,  and  of  an  attorney's  fee  of  10  per  cent, 
on  the  amount  due. 

By  amended  petition  it  was  averred  that  the  company  was  a  Ten- 
nessee corporation,  having  its  principal  place  of  business  in  that 
State;  that  the  note  was  payable  there — the  note  and  mortjfage  were 
there  delivered  and  accepted— and  that  the  laws  of  that  State  allowed 
the  collection  of  an  attorney's  fee  when  contracted  for.  Appellee 
pleaded  a  set-off  of  the  value  of  certain  paid-up  stock  held  by  him, 
mistake  in  the  drawing  of  the  mortgage,  and  that  the  contract  en- 
tered into  by  him  was  that  the  note  was  to  be  paid  by  the  maturing 
of  the  stock  and  in  no  other  way,  and  prayed  that  the  note  be  cred- 
ited b\'  the  dues  paid  on  his  stock,  as  well  as  the  interest  and  pre- 
mium, and  for  damages  for  breach  of  contract. 

By  an  agreement  filed  in  the  cause,  it  is  established  that  the  note 
and  mortgage  were  executed  at  Lebanon,  Kentucky,  but  the  note 
was  payable  in  Tennessee;  that  the  laws  of  Tennessee  authorize  and 
-enforce  contracts  for  the  payment  of  reasonable  attorney's  fees  in 
such  cases;  that  appellee  subscribed  for  his  stock  for  the  sole  purpose 
of  se<'uringa  loan  of  $1,(M)0  from  the  company,  and  having  secured 
it  executed  the  note  and  mortgage  sued  on;  that  at  the  time  he  se- 
oured  the  loan  it  was  estimated  that  his  stock  would  mature  and  be 
worth  par  in  seven  years,  at  which  time  the  company  would  owe 
him  $1,400  on  his  stock,  which  would  cancel  his  loan  and  entitle  him 
to  $400  in  cash,  and  that  he  contracted  to  pay  $11.20  per  month  on 
his  stock,  and  the  interest  and  premium  on  his  loan  until  his  pay- 
ments, with  the  profits  of  the  company,  should  make  his  stock 
worth  par,  whether  this  was  for  a  longer  or  shorter  period  than 
seven  years;  that  he  **had  A  right  to  retain  the  loan  until  the  same 
was  canceletl  by  the  said  monthy  payments  and  profits  of  the  asso- 
■ciation;"  that  the  dues  payable  on  the  stock  were  $11.20  per  month, 
and  the  interest  and  premium  were  $8.34  per  month.  The  amount 
of  payments  by  appellee  on  each  account  was  agreed,  and  that  he 
had  not  been  in  default  in  payment  for  a  period  of  six  months  be- 
fore either  the  insolvency  01^  the  association  or  the  appointment  of 
the  receiver,  but  had  been  in  default  for  more  than  six  months  at 
the  time  of  the  decree  of  dissolution,  and  that  he  ceased  payment 
because  he  believed  in  July,  18J)1,  that  the  association  was  insolvent 
^nd  was  misappropriating  the  funds. 

The  circuit  court  decreed  a  reformation  of  the  note  and  mortgage 
as  prayed  in  the  answer.  This  is  immaterial,  as  there  seems  to  be 
a  general  concensus  of  authority  **that  upon  premature  dis^ilution 
of  the  association  the  advanced  members  may  be  compellefl  to  pay 
forthwith  the  balances  due  from  them  on  their  securities,  although 
the  latter  be  given  in  terms  only  for  the  payment  of  installments." 
{Endlick  on  Building  Associations,  second  edition,  section  523.) 

The  circuit  court. gave  judgment  foreclosing  the  mortgage,  allow- 
ing credits  on  the  note  not  only  for  the  amount  paid  as  interest  and 
premiums,  but  also  for  the  amounts  paid  as  dues  on  the  stock.  The 
Judgment  denied  the  attorney's  fees  prayed  by  appellant. 

Although  appellee  prayed  a  cross  appeal,  he  appears  in  this  court 
asking  an  affirmance.  The  appeal,  therefore,  presents  but  two  ques- 
tions for  decision.  First,  whether  the  contract  for  attorney's  fee, 
which  was  valid  according  to  the  laws  of  the  State  where  contract 
Was  by  its  term**  to  be  performed,  is  enforcible  in  this  State.  This 
question  has  been  recently  decided  by  this  court  in  the  negative. 

It  was  held  in  the  case  of  Clark  v.  Tanner,  decided  December  9, 
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1896,  that  the  general  rule  of  comity  {giving:  effect  to  contracts  he- 

?rona  the  limits  of  the  State  where  made  does  not  embrace  contracts 
ike  the  one  in  question.  Such  contracts  come  within  recog^nized  ex- 
ceptions to  the  general  doctrine.  Those  exeeption»,as  said  by  Justice 
Martin  in  Whitson  v.  Stodder,  8  Mart.  (La.),  95.  apply  to  cases  in 
which  the  contract  is  immoral  or  unjust,  or  in  which  the  enforcing: 
of  it  in  a  State  would  be  injurious  to  the  rights,  the  interest  or  con- 
venience of  such  State  or  its  citizens."  And  as  said  by  this  court  in 
Witherspoon  v.  Musselman,  14  Bush,  214,  of  such  contracts  for  the 
payment  of  attorney's  fees,  *'they  are  aj^reements  to  pay  penalties, 
tend  to  oppression  of  the  debtor  and  to  encourajje  litigation."  There 
was,  therefore,  ni>  error  by  the  lower  court  up«m  this  point. 

The  second  question  is  whether  the  sums  paid  as  dues  on  stock  sub- 
scriptions are  proper  credits  upon  the  morti^agedebt,  or  whether  those 
payments  should  stand  to  his  credit  until  time  for  final  settlement^ 
when  all  shareholders,  borrowers,  as  well  as  nonborrowers,  will  be 
paid  pro  rata  from  the  fund  for  distribution,  it  being  conceded  that 
the  pavments  of  interest  and  premium  were  properly  credited  upon 
the  debt. 

Mr.  End  lick,  in  his  work  on  Building  Associations,  in  the  latter 
part  of  .section  523  (second  edition)  thus  states  the  doctrine  contended 
for  by  appellee:  **ln  one  class  of  decisions  it  has  been  declared  that 
the  borrower  is  to  be  charged  only  with  the  amount  he  has  actually 
received,  with  legal  interest,  and  credited  with  all  his  payments 
upon  stock  and  interest  upon  the  principle  of  partial  payments." 

Quite  a  number  of  auttiorities  sustain  this  view,  but  on  this  ques- 
tion we  concur  with  the  courts  of  Pennsylvania  and  Tennessee,  and 
Mr.  Endlick,  in  summin>2:  up  the  effect  of  the  authorities,  in  section 
531,  concurs  in  the  reasoning  of  those  courts,  while  he  contends  for 
a  qualified  application  of  it.  He  says  (page  530):  '*It  nmst  be  true, 
therefore,  that  the  basis  of  the  borrower's  in(lebte<lnessis  to  lye  taken 
to  be  the  amount  of  money  actually  paasing  into  his  hands,  with 
legal  interest  thereon.  But  it  can  not  be  true  that  he  is  to  be  alloiced 
as  deductions  therefrom  alt  that  he  has  paid  into  the  society/.  That 
would  be  overlooking  his  duty  as  a  member  to. contribute  to  the 
l()sse-«  and  expenses  of  the  common  enterprise.  What  he  has  paid 
as  interest  is  to  be  allowed  him  as  paid  upon  interest.  If  he  has 
paid  interest  upon  the  premium  bid  by  him  he  has  overpaid  his  in- 
terest, and  the  excess  ouirht  to  go  in  reduction  of  his  debt;  and  upon 
it  he  is  entitled  (by  reason  of  his  right  to  apply,  if  he  chooses,  his 
stock  payments  to  the  reduction  of  his  debt)  to  a  further  credit  for 
whatever  his  shares  are  worth,  /.  e.,  for  hi-^  proportion  of  the  assets 
of  the  association  at  the  same  rate  per  share  as  the  shares  of  unad- 
vanced  members.  The  Imlance  remaining  upon  his  indebte<lness  he 
is  bound  to  discharge  in  cash." 

Mr.  Endlick  then  goes  on  to  argue  that  the  value  of  thestoi'k  of 
such  an  association,  when  in  the  hands  of  a  receiver,  under  the  su- 
pervision and  control  of  a  court  of  equity,  can  be  readily  ascertained, 
or  at  least  approximated,  and  the  advanced  shareholder  given  the 
benefit  immediately,  by  WHy  of  cre<lit  on  his  debt,  of  a  part  at  least 
of  the  value  of  his  stock,  an  estimated  proportion  thereof  being 
reserved  to  cover  losses  and  expense  of  liquidation,  and  the  surplus, 
if  any,  remaininir  to  be  paid  him  on  final  distribution.  But  we  ap- 
prehend that  the  procedure  suggested  by  Mr.  Endlick,  and  which 
does  not  appear  to  have  been  approved  by  the  courts,  would  prove 
dangerous  in  actual  practice.  Over  snnguine  receivers  would  put  too 
high  an  estimate  upon  the  value  of  the  ussociation's  as-^ets,  and  too 
low  an  estimate  on  the  pn)babie  losses  and  expenses,  with  the  result 
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of  a  loss  t%)  the  unadvanced  members  and  a  proportionate  ^ain  to 
the  advanced  members.  Moreover,  it  would  be  extremely  difficult 
of  application,  in  a  case  like  the  one  at  bar,  where  the  member's 
debt  IS  collected  through  the  forums  of  a  different  sovereignty  from 
that  under  which  the  receiver  was  appointed. 

We  are  of  opinion  that  the  true  rule  is  laid  down  in  the  case  of 
Bogers  v.  Hargo,  decided  by  the  Supreme  Court  of  Tennessee,  in 
considering  a  question  arising  out  of  the  same  receivership  involved 
in  this  case.  The  court  in  that  case  (92  Tenn.,  38)  quoted  as  follows 
from  Stroken  v.  Franklin  Saving  Fund  and  Lioan  Association,  8 
Atlantic  Bep.,  843,  decided  by  the  Supreme  Court  of  Pennsylvania 
in  1887:  **The  insolvency  of  the  company,  ^  before  observed,  puts 
an  end  to  its  operations  as  a  building  association.  To  a  certain  ex- 
tent it  also  ends  the  contract  between  it  and  its  members  respect- 
ively, and  nothing  remains  but  to  wind  it  up  in  such  a  manner  as  to 
do  equity  to  creditors  and  between  the  members  themselves.  As 
regards  the  latter,  care  should  betaken  to  adjust  the  burdens  equally 
and  not  to  throw  upon  either  borrower  or  nonborrower  more  than 
their  respective  share.  That  result  may  be  reached  by  requiring 
the  borrower  to  repay  what  he  actually  received,  with  interest.  He 
would  then  be  entitled,  after  the  debts  of  the  corporation  are  paid, 
to  a  pro  rata  dividend  with  the  nonborrower  for  what  he  had  paid 
on  his  stock.  He  will  thus  be  obliged  to  bear  his  proper  share  of 
losses.  To  allow  him  to  credit  upon  his  mortgas:e  his  payments  on 
his  stock  would  enable  him  to  escape  responsibility  for  his  share  of 
the  losses,  and  throw  them  wholly  upon  the  nonborrower.  In  other 
words,  the  borrower  would  escape  without  loss.  It  will  not  do  to 
administer  the  affairs  of  an  insolvent  corporation  in  this  manner." 

The  Tennessee  court,  in  commenting  upon  the  opinion  quoted, 
said:  **The  reasoning  of  the  court,  as  there  given,  fully  indicated 
the  conclusion  reached.  To  our  minds  it  seems  unanswerable. 
Without  further  discussion  or  elaboration  we  are  content  to  adopt 
and  follow  the  decision  of  the  Pennsylvania  court.  Charge  defend- 
ant with  money  actually  received  by  him,  treating  same  as  due  and 
drawing  interest  from  time  received,  and  credit  him  thereon  by 
payments  of  interest  and  premium  when  made.  Ascertain  balance 
due,  making  calculation  upon  the  principle  of  partial  payments,  and 
give  recovery  for  such  balance.  Let  amount  paitl  by  defendant  as 
dues  on  stock  stand  to  his  credit  on  the  books  of  the  corporation 
until  time  for  final  adjustment,  when  he  and  all  other  stock htilders, 
borrowers  and  nonborrowers  will  be  paid  pro  rata  from  the  fund  for 
ultimate  distribution.  Thus  the  loss  will  be  apportioned  equally." 
In  this  conclusion  we  fully  concur. 

Wherefore,  the  judgment  is  affirmed  on  the  cross  appeal  and  re- 
versed on  the  original  appeal,  with  directions  to  enter  a  judgment 
in  accordance  with  the  principles  of  this  opinion. 


Struss  v.  Johnson. 
(P'iled  December  19,  1896.) 

Electwns — Disposition  of  quest ioned  ballots — The  provision  of  section  1482  of 
the  Kentucky  Statutes  requiring  that  doubtful  or  questioned  ballots  shall  be 
sealed  up  and  returned  to  the  clerk  of  the  county  court  with  a  statement  as  to 
whether  or  not  they  have  been  counted,  and,  if  counted,  how  counted,  is  man- 
datory and  not  directory  merely,  and  where  such  ballots  are  returned  unsealed 
and  without  the  required  statement,  they  are  not  admissible  as  evidence  in  a 
contest  of  the  election. 
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Walter  Evan8,  George  DuRelle,  Win.  Kreiger,  Fairleigh  A  Straus 
and  W.  O.  Harris  for  appellant. 

Kohn,  Baird  <fe  Spindle  and  P.  B.  &  Upton  W.  Muir  for  appel- 
lee. 

Appeal  from  Jefferson  Circuit  CJourt,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant,  H.C.Slruss,  and  theappellee,  William  P.Johnson, 
were  candidates  for  the  office  of  clerk  of  the  Jefferson  County  Court 
at  the  November  election,  1894.  Johnson's  mnjority  was  210,  as 
appeared  from  the  returns  of  the  election  officers  of  the  various  pre- 
cincts. 

Strusrt  instituted  this  contest,  and  claims  there  were  enough  legal 
ballots  cast  for  him,  which  were  not  counted  by  the  election  officers, 
to  elect  him.  There  were  several  hundred  ballots  placed  loosely  or 
unsealed,  and  without  endorsement  on  the  ballots  or  otherwise,  in 
the  ballot  boxes  by  the  election  officers.  When  they  completed  the 
count  in  their  respective  precincts,  the  ballot  boxes  were  locked 
and  delivered  to  the  clerk  of  the  Jefferson  County  Court.  There 
were  other  ballots,  properly  sealed  and  endorsed  by  the  election  offi- 
cers, which  were  also  placed  in  the  ballot  boxes  and  returned  to  the 
clerk  of  the  county  court. 

There  were  not  enough  of  the  latter  class  of  ballots  returned  to 
overcome  the  majority  which  had  been  returned  for  Johnson.  The 
contestant  introduced  an  election  officer  or  an  inspector  at  the  pre- 
cincts from  which  the  loose  or  unsealed  and  unendorsed  l)allots  were 
returned  to  prove  they  were  not  counted  by  the  election  officers. 

The  <juestion  to  be  determined  is  as  t<»  whether  the  ballots  should 
have  been  counted  which  were  placed  unsealed  in  the  ballot  boxes, 
unaccompanied  by  a  true  statement  by  the  officers  of  election  as  to 
whether  they  had  or  had  not  been  counted;  and,  if  counted,  what 
part  and  for  whom.  A  solution  of  this  question  depends  upon  a 
proper  interpretation  of  the  election  law. 

Section  1482  of  the  Kentucky  Statutes  provides:  **When  the  polls 
are  closed  the  officers  of  election  shall,  in  the  voting:  room,  immedi- 
ately count  the  votes  and  certify  the  same  as  hereinafter  provided; 
and  no  adjournment  shall  be  had  until  the  sameiscompletKl.  When 
the  result  of  the  ballot  is  ascertained  it  shall  be  immediately  an- 
nounced by\)ne  of  the  judges  in  front  of  the  voting  room, and  there- 
upon the  judges  shall,  in  the  presence  of  the  clerk,  sheritT  and  the 
inspectors,  provided  for  in  the  precedin$r  section,  destroy  the  ballots 
voted,  mutilated  or  spoiled  and  the  ballots  remainimr  unvoted:  Pro- 
vlded^  That  if  there  are  any  bullots  CMSt  and  counted,  or  left  un- 
counted, concerning  the  legality  or  regularity  of  ^vhich  there  is  any 
doubt  or  difference  of  opinion  in  the  minds  of  the  judges  of  election, 
said  ballots  shall  not  be  destroyed,  but  sealed  up  and  returned  to  the 
clerk  of  the  county  court,  with  the  returns  of  the  election,  for  such 
judicial  or  other  investigation  as  may  be  necessary,  with  a  true 
statement  as  to  w'hether  they  have  or  have  not  been  counted;  and,  if 
counted,  what  part  and  for  whr»m  " 

And  section  1483  provides:  **The  form  of  the  return  to  be  made  on 
the  inside  of  the  cover  of  the  stub-book  shall  be  substantially  as  fol- 
lows: State  of  Kentucky, county,  election  held  on  the 

<lay  of ,  eighteen ,  in precinct.    Number  of  ballots 

counted  as  valid, ;  number  of  ballots  questioned  or  rejected, 

;  number  of  ballots  marked  'spoiled,' ;  whole  number 
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of  ballots  cast, ;  number  of  votes  received  for  governor, 

by ;  nunnber  of  votes  received  for  lieutenant-governor, 


by (and  so  for  other  State  and  county  oflQces);  number  of  votes 

on  question  of ,  voted  yes, ;  voted  no, . 

**\Ve,  tlie  judses,  sheriif  and  clerk  of  election  at  the  precinct 
above  mentioned,  certify  that  the  above  is  a  correct  return  of  the 
election  held  therein  on  the  day  aforesaid. 


Judge, 
Judge, 
Clerk, 


** ,  Sheriff.'** 

Until  the  adoption  of  the  present  Constitution  there  was  no  law  i» 
this  State  providing  for  an  official  and  secret  ballot.  The  legislation, 
which  followed  the  adoption  of  the  Constitution  prescribed  the  kind 
of  l)allots  to  be  used,  an<1  surrounded  the  elector  with  such  safeguards 
as  the  wisdom  of  the  general  assembly  could  devise  to  render  it  im- 
possible for  any  one  to  know  for  whom  he  had  cast  his  ballot.  The 
purpose  was  to  place  him  beyond  the  control  or  influence  of  any  one,, 
that  he  might  vote  without  the  fear  of  social  or  political  ostracism 
or  of  suffering  loss  in  his  business,  profession  or  calling. 

The  general  assembly  also  had  under  consideration  the  best  method 
of  conducting  and  ascertaining  the  result  of  the  election.  It  knew 
that  frauds  frequently  followed  the  casting  of  the  ballots,  and  by 
that  means  the  result  of  the  election  was  otten  changed.  The  ques- 
tion arose  as  to  what  were  the  best  means  to  t)e  empl<jyed  tt)  pr^Vent 
the  perpetration  of  frauds  after  the  ballots  had  been  cast. 

By  the  provisions  of  section  1482,  when  the  polls  close,  the  officers 
of  election  shall,  in  the  voting  room,  immediately  count  the  votes, 
and  certify  the  same  as  provided  in  section  1483,  and  this  shall  be 
done  before  an  adjournment  takes  place.  There  must  be  a  public 
announcement  made  by  one  of  the  judges  of  the  result  as  ascer- 
tained. When  this  is  done  the  judges,  in  the  presence  of  the  clerk, 
sheriff  and  the  inspectors,  shall  destroy  the  ballots  voted,  mutilated 
or  spoiled^  and  the  ballots  remaining  unvoted. 

If  there  are  any  ballots  cast  and  counted,  or  left  uncounted,  con- 
cerning the  legality  or  regularity  of  which  there  is  any  doubt  or 
difference  of  opinion  in  the  minus  of  the  judges  of  election,  such 
ballots  shall  not  be  destroyed,  but  be  sealed  up  and  returned  to  the 
clerk  of  the  county  court  with  the  returns  of  the  election,  for  such 
judicial  or  other  investigation  as  might  be  necessary,  but  they 
should  be  accompanied  with  **a  true  statement  as  to  ichether  they 
have  or  have  not  been  counted;  and,  if  counted,  rchat  part  and  for 
whomy 

The  law  authorizes  political  parties  to  be  represented  by  inspec- 
tors at  the  count  made  by  the  ofHcer-j  of  election. 

As  great  authority  had  been  vested  in  the  officers  of  election  the 
law-making  power  deemed  it  wise  that  they  should  immediately 
ascertain,  certify  and  publicly  declare  the  result  of  the  election. 

The  law  provides  that  the  ballots  which  were  cast  (except  those 
heretofore  mentioned)  should  be  destroyed.  The  general  assembly 
did  not  believe  it  was  wise  to  preserve  them,  as  hacT been  theretofore 
done  under  the  law,  l)ecause  they  were  admissible  as  evidence  to 
affect  the  returns  of  the  offic*ers  of  election.  It  did  not  intend  that 
they  should  be  used  as  evidence,  as  it  was  possible  for  the  ballots  to 
be  changed  in  the  box  after  the  election,  and  thus,  in  some  instances, 
overturn  the  result  of  the  election  as  certified  by  the  officers.  The^ 
law  requires  that  the  ballots  remaining  unvoted  should  be  destroyed 
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because  it  removed  the  possibility  of  any  one  usinf?  them  for  the 
purpose  of  stuffing  a  ballot  box  or  substituting  them  for  those  which 
the  law  required  should  be  returned  sealed,  etc.,  to  the  county  court 
clerk. 

The  general  assembly  deemed  it  proper  to  preserve,  for  Judicial  or 
other  investigation,  the  ballots  cast  and  counted  or  left  uncounted, 
concerning  the  legality  or  regularity  of  which  there  was  any  doubt 
or  dilferen re  of  opinion  in  the  minds  of  the  judges  of  election.  It 
knew  if  these  ballots  were  preserved  in  the  manner  in  which  they 
had  been  preserved  under  the  laws  of  this  and  other  States  that  a 
possibility  still  existed  for  the  fraudulent  substitution  of  ballots,  and 
thus  impeach  the  returns  of  the  officers  of  election.  It,  therefore, 
provided  the  method  for  preserving,  certifying  and  returning  them, 
which  rendered  the  successful  substitution  of  ballots  therefor  almost 
if  not  entirely  impossible. 

If  we  hold  that  the  ballots  which  the  officers  of  election  placed 
unsealed  in  the  ballot  boxes,  and  without  the  statement  from  the 
officers  of  election,  which  the  law  requires,  as  to  whether  they  have 
or  have  not  been  counted;  and,  if  counted,  what  part  and  for  whom, 
then  we  render  possible  the  evil  of  the  fraudulent  substitution  of 
ballots  which  the  general  assembly  manifestly  attempted  to  guard 
against  by  providing  for  the  destruction  of  all  ballots  which  were 
cast  or  spoiled  or  unvoted.  It  is  just  as  easy  to  make  such  fraudu- 
lent substitution  when  the  class  of  ballots  in  question  are  returned 
in  the  manner  in  which  they  were  in  this  case  as  it  would  be  were  all 
the  ballots  which  were  cast  preserved  and  returned. 

Without  the  statement  required  by  the  statute  there  is  no  official 
evidence  or  certificate  to  show  whether  the  ballots  have  or  have  not 
been  counted. 

We  held  in  Houston  v.  Steele,  17  Ky.  Law  Rep.,  1149,  in  effect, 
when  the  questioned  or  doubtful  ballots  were  sealed  up  and  returned 
as  the  law  provides,  the  word  **returns,"  as  used  in  the  statute,  in- 
cludes the  undestroyed  ballots. 

To  hold  that  that  part  of  the  statute  requiring  the  sealing  up  of 
the  doubtful  or  questioned  ballots,  and  a  statement  of  the  officers  of 
election  as  to  whether  they  have  been  counted,  etc.,  is  directory,  we 
sweep  away  the  safeguard  which  the  law  places  around  the  returns 
of  the  officers  of  election.  To  hold  it  is  mandatory,  in  the  particular 
indicated,  we  follow  the  manifest  purpose  of  the  law-making  power, 
w*hich  was  to  prescribe  how  doubtful  or  Questioned  ballots  should  be 
preserved  and  returned  for  **such  judicial  or  other  investigation  as 
may  be  necessary." 

To  render  the  doubtful  or  questioned  ballots  admissible  as  evi- 
dence in  a  judicial  or  other  investigation,  we  are  of  the  opinion  that 
they  must  be  sealed  and  returned  with  the  statement  of  the  officers 
of  election,  as  required  by  the  statute. 

This  view  is  nowise  in  conflict  with  the  case  of  Broaddus  v.  Manon, 
95  Ky.,421.  There  was  no  question  in  that  case  as  to  the  extent  l)al- 
lots  were  admissible  as  evidence  but  the  question  was  as  to  the  compe- 
tency of  parol  evidence  to  show  the  officers  of  the  election  had  made 
a  mistake  in  adding  the  votes  together  after  they  had  been  counted. 
In  that  case  the  mistake  was  shown  by  the  tally  sheet  and  corrobo- 
rated by  the  officers  of  election. 

The  conclusion  which  we  have  reached  renders  it  unnecessary  to 
consider  other  questions  raised  by  appellant  and  appellee.  It  would 
be  unprofltable  to  review  the  many  authorities  citra  by  counsel  be- 
cause, in  our  opinion,  the  policy  of  admitting  ballots  as  evidence  to 
impeach  or  change  tne  returns  of  the  officers  of  election  has  been 
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reversed  by  the  law-making  power,  and  when  it  provided  for  the 
preservation  of  a  particular  class  of  ballots— a  small  number  com- 
pared to  the  entire  number  cast — it  prescribed  a  statutory  rule  to 
regulate  the  admission  of  such  ballots  as  evidence. 

Judgment  affirmed. 

Judge  Guffy  dissenting,  and  Judge  DuKelle  not  sitting. 

Judge  Guffy  delivered  the  following  dissenting  opinion  January 
19,  1897 : 

It  seems  to  me  that  the  majority  opinion  of  the  court  in  this  case 
is  erroneous,  and  if  adhered  lo  will  enable  election  officers  to  dis- 
franchise many  voters,  and  incidentally  deprive  persons  of  office  to 
which  they  would  in  law  and  equity  be  entitled. 

Section  1482  of  the  Kentucky  Statutes,  after  providing  for  the 
counting,  certifying,  etc.,  of  the  result  of  the  election,  provides  that 
ballots  voted,  sp<iiled,  mutilated,  and  those  not  voted  shall  be  de- 
stroyed; provides  that  if  there  are  any  ballots  cast  and  counted  or 
left  uncounted,  concerning  the  legality  or  regularity  of  which  there 
is  any  doubt  or  ditTerence  of  opinion  in  the  minds  of  the  Judges  of 
election,  such  ballots  shall  not  he  destroyed  but  be  sealed  up  and  re- 
turned to  the  clerk  of  the  county  court,  with  the  returns  of  the  elec- 
tion, for  such  judicial  or  other  inve>tigation  as  may  be  necessary, 
with  a  true  statement  as  to  whether  they  have  or  have  not  been 
counted,  and  if  counted  what  part  and  for  whom. 

In  this  case  it  is  clear  that  a  large  number  of  ballots  were  returned 
io  the  ballot  boxes,  some  from  one  precinct  and  some  from  another, 
but  without  the  statement  requirea  by  law  as  to  whether  they  had 
been  counted  or  not;  in  fa(*t  without  any  statement  at  all.  The  ma- 
jority opinion  holds  that  such  ballots  can  not  be  examinee!  nor  proof 
heard  to  show  that  they  were  not  counted. 

Manifestly  it  was  the  intent  of  our  law  makers  to  better  secure 
honest  and  fair  elections  by  the  adoption  of  the  present  ballot  law, 
but  if  the  opinion  in  this  case  is  to  be  settled  law  then  the  voters  as 
well  as  the  candidates  are  at  the  mercy  of  election  officers,  who, 
either  through  ignorance,  carelessness  or  perversity,  may  neglect  to 
make  out  the  required  statement  as  to  ballots  that  one  or  more  judges 
doubt. 

If,  as  is  claimed  in  thio  case,  none  of  these  returned  ballots  had 
been  counted,  it  is  not  remarkable  that  the  statement  was  omitted, 
because  to  those  not  versed  in  law  the  statement  would  seem  to  be 
unnecessary,  and  we  are,  as  I  think,  bound  to  take  notice  of  the  fact 
that  very  many  election  officers  are  not  at  all  versed  in  the  law  and 
not  able  to  see  and  comprehend  the  meaning  and  importance  of  all 
the  statutes  regarding  elections.  I  doubt  if  there  is  a  full  and  strict 
compliance  with  the  election  laws  in  half  the  precincts  of  the  State 
at  any  election. 

It  seems  to  me  that  there  can  be  no  law  nor  tenable  construction 
of  law  that  can  or  ought  to  disfranchise  a  voter  who  has  in  a  l^^al 
manner  cast  his  ballot.  When  the  voter  in  the  manner  prescribed 
by  law  has  cast  his  ballot  he  has  nothing  else  to  do.  In  fact  can  do 
nothing  else  towards  seeing  that  it  is  counted  or  certified,  and  to  al- 
low his  vote  to  be  rejected  or  lost  by  reason  of  the  omission  of  elec- 
tion officers  to  comply  with  the  statutes  seems  to  me  to  strike  at  the 
very  foundation  of  our  form  of  government. 

Indeed  section  1471  of  Kentucky  Statutes  provides  that  no  ballot 
shall  be  rejected  for  any  technical  error  which  does  not  make  it  im- 
possible  to  determine  the  voter's  choice.  The  section  supra  may  be 
said  to  directly  apply  to  the  officers  of  election  who  are  to  count  the 
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ballots  at  the  elase  of  the  polls,  but  it  seems  to  ine  there  can  be  no 
good  reason  why  it  should  not  apply  in  all  eases. 

As  before  remarked  it  is  believed  that  the  object  of  the  law-mak- 
ing power  in  the  adoption  of  our  present  system  of  voting  was  to 
more  effectually  protect  the  voter  and  prevent  fraud  of  all  kinds, 
and  that  there  was  no  intention  to  adopt  any  new  rule  as  to  the 
right  of  all  voters  to  have  their  votes  countedif  legally  cast,  and  that 
whenever  that  fact  could  be  ascertained  the  vote  should  be  counted^ 
although  the  officers  of  election  might  have  omitted  to  comply  with 
the  requirements  of  the  law  enacted  for  the  purpose  of  evidencing 
how  a  voter  had  voted. 

I  think  that  the  decision  in  this  case  is  in  conflict  with  the  princi- 
ples announced  by  this  court  in  many  decisions  in  election  cases.  Ift 
Clark  V.  McKenzie,  7  Bush,  530,  it  appeared  that  a  leaf  or  page  of 
paper  not  fastened  to  the  poll-book  had  thirty-four  votes  recorded  on 
it  but  the  clerk  had  not  signed  his  name  at  the  b{»ttom  of  the  page 
as  was  then  required  by  btatute,  and  the  county  canvassing  board  re- 
fused to  count  the  votes.  Clark  brought  pjuit  in  the  circuit  court  to- 
compel  the  board  to  count  the  thirty-four  votes,  which  suit  was  dis- 
missed by  the  court  below,  and  on  appeal  this  court  held  that  the^ 
mandamus  should  issue,  and  in  discussing  the  question  quotes  with 
approval  the  following  from  the  opinion  of  Judge  Breese  of  the  Su- 
preme Court  of  Illinois,  delivered  in  an  election  case:  *'The  question 
m  all  such  cases  should  be,  whom  did  the  majority  of  the  (^ualifled 
voters  elect?  Form  should  be  made  subservient  to  this  inquiry,  and 
should  not  rule  in  opposition  to  substance. 

'*A  literal  compliance  with  prescribed  forms  is  not  required  in  any 
case  if  the  spirit  of  the  law  has  not  been  violated',  and  in  all  cases*^ 
the  intention  of  the  voters  clearly  ascertained  should  govern." 

The  foregoing  principles  have,  so  far  as  I  am  advised,  never 
been  departed  from  by  this  court  prior  to  the  rendition  of  the  opin- 
ion in  this  case,  and  the  provisions  of  section  1471  supra  is  a  statu- 
tory endorsement  of  the  doctrine  announced  in  the  case  of  Clark  v» 
McKenzie  supra.  There  is  nothing  in  section  1482  that  prohibits  a 
judicial  decision  respecting  the  validity  of  returned  ballots  unless 
the  required  statement  is  also  filed  with  them.  The  statutory  re-^ 
quirement  is  but  one  of  the  means  by  which  certain  facts  are 
proven,  established  or  shown,  just  as  the  court  said  with  reference  to 
the  clerk's  signature  to  the  bottom  of  each  page  of  the  poll-hook. 
The  required  statement  adds  nothing  to  the  validity  of  the  ballots, 
but  is  only  evidence  as  to  whether  any  of  them  have  been  counted, 
and  if  so  which  and  for  whom,  but  if  that  evidence  be  not  furnished 
by  the  officers  it  does  not  seem  to  me  that  if  such  evidence  to  estab- 
lish these  facts  can  be  produced  that  law  and  justice  requires  that  it 
shall  be  heard  and  considered. 

Suppose  that  the  officers  should  neglect  to  make  out  any  certificate 
showing  the  number  of  ballots  cast  and  counted,  and  returned  the 
books  and  all  the  ballots,  would  it  be  contended  that  all  the  voters 
at  such  precincts  should  be  disfranchised  and  some  one  given  an  of- 
fice, when  in  fact  the  ballots  showed  another  person  had  been  in 
fact  elected?    Surely  not. 

I  think  in  such  a  case  that  if  it  clearly  appeared  that  the  ballots 
so  returned  were  the  true  legal  ballots  cast  at  the  election  any  court 
would  be  bound  to  count  them. 

In  Broaddus  v.  Mason,  95  Ky.,  421,  it  was  held  by  this  court  that 
the  certificate  of  the  precinct  officers  of  election  as  to  the  number  of 
votes  cast  for  a  candicfate  might  be  shown  to  be  the  result  of  a  mis- 
take, and  then  so  corrected  as  to  give  the  office  to  one  who,  accord- 
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InK  to  the  certificate  as  returned,  was  defeated,  and  that  decision  is 
evidently  ri^ht,and  it  bein^  lawful  to  show  what  the  real  facts  were, 
althou}<h  to  do  so  contradicted  the  returns  of  the  officers,  it  seems  to 
me  that  where  the  officers  had  failed  to  certify  as  to  a  fact  required, 
that  proof  as  to  such  facts  should  be  heard  in  order  that  the  truth 
should  be  known  and  the  man  really  elected  e^et  the  office.  If  the 
official  certificate  can  be  contradicted  by  parol  proof  to  the  end  that 
the  will  of  the  voter  should  prevail,  surely  in  the  absence  of  any  cer- 
tificate evidence  should  be  heard  so  that  the  voter  should  not  be  dis- 
franchised, and  persons  inducted  into  office  to  which  they  had  not 
been  elected. 

The  court  in  the  opinion  in  the  last-named  case  said:  "It  may  be 
difficult,  on  account  of  ballots  bein^  destroyed,  in  many  cases  to  de- 
termine whether  officers  of  the  election  have  miscounted  them,  and 
thereby  make  a  false  return,  yet  it  is  well  settled  that  in  order  to  as- 
certain the  fact,  not  who  was  returned  elected,  but  who  was  in  fact 
elected,  parol  evidence  is  admissible.'*  (McCreary  on  Elections,  sec^ 
tion  468.) 

In  McLaughlin  v.  Wheeler,  lately  decided  by  this  court,  the  prin-^ 
eiple  announced  in  the  above-named  case  was  adhered  to.  It  appeared 
in  the  last-named  case  that  the  officers  in  a  certain  precinct  certified 
to  only  nineteen  votes  for  Wheeler,  which  resulted  in  McLaughlia 
obtaining  the  certificate  of  election.  Upon  a  contest  institute  by 
Wheeler  he  was  allowed  to  prove  that  in  fact  he  received  one  hun-. 
dred  and  nineteen  votes,  thus  contradicting  the  certificate,  and, 
thereby  obtaining  the  office  in  the  court  below,  and  this  court  aU 
firme<l  that  judgment. 

Suppose  that  the  returned  ballots  in  question  had  been  sealed  up 
and  a  statement  signed  by  all  the  officers  of  election  that  none  of 
them  had  been  counted,  would  not  the  court  hear  proof  to  show  that 
in  fact  all  of  them  had  been  counted?  It  seems  unreasonable  to  me 
to  hold  that  the  required  statement  of  the  officers  is  the  only  proof 
that  can  be  heard  as  to  returned  ballots.  * 

The  same  section  which  requires  the  statement  aforesaid  to  accom-> 
pany  the  questioned  ballots  returned  requires  the  officers  to  immedi- 
ately count  and  certify  the  result,  and  announce  the  same  without, 
adjournment,  yet  I  presume  that  a  failure  to  do  any  or  all  of  these- 
without  adjournment  would  not  result  in  the  exclusion  of  the  votes 
so  cast.  I  do  not  aasume  that  the  evidence  in  this  case  would  have 
given  the  office  to  the  appellant,  as  I  do  not  know  what  evidence 
was  embraced  in  the  record,  because  it  was  held  that  such  evidence 
could  not  be  read  or  considered. 

I  regret  to  differ  from  my  associates,  but  the  doctrine  announced 
in  the  maj(5rity  opinion  seems  to  me  to  be  fraught  with  so  much 
danger  to  the  voters  and  candidates  that  I  have  felt  it  my  imperative 
duty  to  file  this,  my  dissenting  opinion,  in  the  case.  (Anderson  v. 
Winfree,  85  Ky.,  597;  Houston  v.  Steele,  17  Ky.  Law  Rep.,  1149.) 
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(Filed  December  19, 1896— Not  to  be  reported.) 

James  H.  Polsgrove  for  appellant. 

Frank  Chinn  and  Ira  Julian  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 
vol.  I8 — 50 
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Opinion  of  the  court  by  Chief  Justice  Pryor. 

In  this  case  we  perceive  no  error  to  the  prejudice  of  the  appellant, 
but,  on  the  contrary,  the  judi^ment  is  for  the  infant's  benefit. 
Judgment  affirmed. 


Commonwealth   v.  Equitable  Life  Assurance  Society  op 

THE  United  States. 

(Filed  January  6,  1897.) 

Limifatian  of  penal  ach'on — To  a  penal  action  by  the  Commonvrealth  to  re- 
cover the  pennlty  prescribed  by  section  (i5()  of  the  Kentucky  Statutes  against 
life  insurance  companies  and  their  agents  for  making  discrimination  in  rates 
or  for  allowing  rebates  of  premiums  the  limitation  of  one  year,  prescribed  by 
section  1188  of  the  Kentucky  Statutes,  applies,  and  not  the  limitation  of  five 
years,  prescribed  by  section  2515,  the  latter  section  applying  to  civil  actions 
where  damages  in  the  nature  of  a  penalty  are  annexed. 

E.  L.  Worthington  and  Wm.  J.  Hendrick  for  appellant. 
Bichards,  Baskin  &  Ronald  for  appellee. 
Appeal  from  Mason  Circuit  Court. 
Opinion  of  the  court  by  Judge  Burnam. 

This  action  was  instituted  in  the  Mason  Circuit  Court  by  the  Com- 
monwealth of  Kentucky  against  the  Equitable  Life  Assurance  So- 
ciety of  the  United  States,  a  corporation  having?  its  main  office  in 
New  York,  and  which,  as  appears  from  the  iietition  herein,  has  been 
duly  authorized  to  do  husineK^s  as  a  life  insurance  company  in  this 
Commonwealth,  to  recover  a  fine  from  ^id  defendants  for  a  viola- 
tion of  the  provisions  of  section  656  of  the  Kentucky  Statutes,  re- 
lating to  a  rebate  of  premium  payable  on  a  policy  iasued  by  them. 
The  allegation  of  said  petition  is  that  '^said  company  did,  on  the 

day  of  February,  1894,  by  its  duly  authorized  agent,  J.  D. 

Rummons^  contra(*t  with  one  Yagell  to  insure  his  life  for  the  sum 
of  $5,(MN);  m  consideration  of  his  agreement  to  pay  an  annual  pre- 
mium of  $146,  and  to  issue  him  a  policy  to  that  effect,  and,  in  order 
to  induce  the  said  Yagell  to  agree  to  take  out  said  policy  with  it, 
the  said  company,  by  its  a^ent,  agreed  with  said  Yagell,  prior  to 
issual  thereof,  that  when  he  paid  the  first  installment  premium  of 
$146  it  would  pay  back  to  him  as  a  rebate  the  sum  of  $16;  and  that 
the  said  Yagell  under  said  agreement  took  out  said  policy  and  paid 
the  first  installment  premium  of  $146,  and  that  said  defendant,  pur- 
suant to  its  agreement  made  by  its  agent,  gave  back  to  the  said 
Yagell  the  said  sum  of  $16  as  a  rebate;  and  that  said  rebate  was  not 
expressed  or  provided  for  in  the  policy  contract  of  insurance. 

This  petition  was  filed  in  the  Mason  Circuit  Court  on  the  20th  day 
of  May,  1895,  about  fifteen  months  after  the  alleged  cause  of  action 
accrued.  A  demurrer  was  filed  by  defendant  to  the  petition  of  plain- 
tiff, and  same  was  sustained,  and  a  judgment  entered  dismissing  said 
petition,  and  from  this  order  of  dismissal  this  appeal  is  taken. 

The  only  question  presented  by  the  demurrer  aforesaid  Is  whether 
said  action,  at  the  date  of  its  institution,  was  barred  by  the  statute 
or  limitation  in  such  action  made  and  provided. 

It  is  <'onten<led  by  appel hint's  counsel  that  the  limitation  provided 
by  section  2515  of  the  Kentucky  Satutes,  which  is  fixed  at  five  years. 
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applies  to  actions  brougfht  under  section  656  of  the  Kentucky  Stat- 
utes, and  in  support  of  his  contention  he  makes  a  very  inerenious 
argument.  On  the  other  hand  it  is  contendeii  by  appellee  that  the 
limitation  upon  actions  under  this  section  is  fixed  by  the  provisions 
-of  section  1188,  and  expires  in  one  year  from  the  date  of  their  viola- 
tion. 

In  our  opinion  these  sections  of  the  I^entucky  Statutes  are  in- 
tended to  relate  to  two  entirely  different  classes  of  actions,  and  are 
in  no  senst;  repugnant  to  each  other,  although  they  both  apply  to 
actions  to  recover  penalties. 

Section  2515  is  found  in  chapter  80,  the  chapter  which  is  entirely 
devoted  to  fixing  limitations  upon  all  classes  of  civil  actions, 
whilst  section  11.%  is  found  in  chapter  36,  which  is  entirely  devoted 
to  the  subject  of  crimes  and  their  punishment. 

This  is  certainly  a  penal  action,  broutrht  to  recover  the  penalty  for 
the  violation  of  a  penal  statute,  which  is  imposed  as  a  punishment 
for  a  public  offense;  and,  in  our  opinion,  the  limitation  upon  same 
is  one  year  from  the  date  when  said  cause  of  action  accrued. 

Section  2515  was  intended  to  apply  to  civil  actions  where  damages 
in  the  nature  of  a  penalty  are  annexed. 

The  distinction  between  these  two  sections  was  pointed  out  by  this 
court  in  the  case  of  Boy<l  v.  Commonwealth,  91  Ky.,  480. 

The  judgment  of  the  lower  court  is  aftiruied. 


Common wisALTH  v.  Rummons. 
(Filed  January  6, 1897— Not  to  be  reported.) 

Limitation  of  penal  actions — Judgment  affirmed  for  reasons  given  in  Com- 
monwealth y.  Equitable  Life  Assurance  Society  of  United  States,  reported 
aboTe. 

E.  L.  Worthinglon  and  Wm.  J.  Hendrick  for  appellant. 
Richards,  Baskin  &  Ronald  for  appellee. 
Appeal  from  Mason  Circuit  Courts 
Opinion  of  the  court  by  Judge  Burnam. 

This  action  was  instituted  in  the  Mason  Circuit  Court  by  the  Com- 
monwealth of  Kentucky  against  the  defendant  to  recover  a  fine  for 
«D  all^^  violation  of  the  provisions  of  section  656  of  the  Ken- 
tucky Statutes,  relating  to  the  rebate  of  premiums  payat)le  on  a 
policy  of  insurance  ct)ntracted  for  by  him  as  the  agent  of  the  Equi- 
table Life  Assurance  Society  of  the  United  States.  It  appears  from 
the  petition  that  the  action  was  instituted  about  fifteen  months  after 
the  date  of  the  alleged  offense. 

A  demurrer  was  filed  by  the  defendant  to  said  petition,  and  same 
was  sustained,  and  said  petition  was  dismissed,  and  to  reverse  this 
order  of  dismissal  this  appeal  is  prosecuted.  The  sole  question  raised 
by  the  demurrer  is  whether  said  action  at  the  date  of  its  institution 
was  barred  by  the  lapse  of  time  and  the  statute  of  limitation  in  such 
actions  made  and  provided. 

On  the  same  day,  and  to  recover  a  fine  for  identically  the  same  of- 
fense, an  action  was  Instituted  by  the  Commonwealth  against  the 
Equitable  Life  Assurance  Society  of  the  United  States  {supra,  778), 
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the  companv  which  this  defendant  18  allesred  to  have  represented  inr 
makinfi:  said  alleRed  rebate.    That  case  has  been  decided  this  day  by 
this  court,  and  the  judgment  of  the  lower  court  affirmed,  and  for  the- 
same  reasons  therein  given. 
The  judgment  in  thS  case  is  also  affirmed. 


Commonwealth  v.  England. 
(Filed  Januarys,  1897— Not  to  be  reported.) 

1.  It  is  lawful  to  kill  gray  squirrels  at  any  season  of  the  year. 

2.  Killing  of  gray  squirrels — Repeal  of  statute — Section  2  of  chapter  188  of 
the  Acts  of  1891-2-8,  which  prohibited  the  killing  of  ''any  black,  gray  or  fox 
squirrel"  between  the  let  day  of  February  and  the  16th  day  of  June  in  any 
year,  haying  been  amended  in  March,  1894,  by  setting  out  the  section  in  full,, 
omitting  the  word  ^'gray,"  that  amendment  is  now  the  law,  although  the  amend* 
ment  makes  no  reference  to  an  act  passed  in  February,  1894,  re-enacting  the 
original  act,  with  the  proviso  that  ''gray  squirrels  may  be  killed  for  the  pro- 
tection  of  crops." 

W.  8.  Taylor  and  J.  C.  Muneie  for  appellant. 
Appeal  from  Monroe  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Paynter. 

The  indictment  charjjes  that  defendant,  in  March,  1896,  killed  and 
had  the  »atrie  in  his  posde8sion  after  they  had  been  killed,  six  Rray^ 
squirrels. 

The  court  sustained  a  demurrer  to  the  indictment  presumably  be- ' 
cause  he  was  of  the  opinion  that  the  killing  of  Kray  squirrels  was 
not  in  violation  of  law. 

Section  2,  chapter  183,  Acts  1891-2-3,  pajre  813,  provides  that  "no- 
person  shall  catch,  kill  or  pursue  with  such  intent,  or  have  the  same 
in  possession  after  it  has  been  caught  or  killed,  any  black,  ^av  or 
fox  squirrel  between  the  Isi  day  of  February  and  the  loth  day  of 
June  in  each  year." 

Section  2  of  **An  act  to  protect  game  an<l  small  birds,"  chapter  28, 
acts  1894,  pa^e  40,  is  the  exact  languaKe  of  the  section  quoted  above, 
with  the  exception  of  a  proviso  as  follows,  to  wit:  **Gray  t>quirre]s 
may  be  killed  for  protection  of  crops." 

The  act  containing  this  section  was  approved  February  27,  1894. 
Afterwards  the  general  assembly  pa&sed  an  act  entitled  '*  An  act  ta 
amend  section  2  of  chapter  183  of  Session  Acts  of  1891-2-3,  entitled 
*An  act  to  protec*t  k^ me  and  small  birds  in  this  Commonwealth.' 

This  act  was  approved  March  3,  1894,  four  days  after  the  act  of 
February  27,  1894,  became  a  law,  and  contains  two  sections,  which 
are  as  follows: 

"Sec.  1.  That  the  section  above  recited  be,  and  the  same  is  hereby* 
amended  by  striking  out  the  word  *gray'  in  the  third  line  of  said 
section,  which  section,  when  so  amended,  will  read:  No  person  shall 
catch,  kill  c>r  pursue  with  such  intent,  or  have  the  same  in  possession 
after  it  has  been  caught  or  killed,  any  black  or  fox  squirrel  t>etweeD 
the  1st  day  of  February  and  the  16th  day  of  June  in  each  year." 

*^Sec.  2.  Whereas,  the  gray  squirrel  in  the  mountain  counties  of 
this  State  are  liable  to  do  a  great  injury  to  growing  crops,  an  emer-* 
gency  is  declared,  and  this  act  shall  take  effect  from  its  passage  and 
approval  by  the  Governor." 
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The  act  approved  March  3,  1B94,  purports  to  amend  section  2  of 
ifbe  act  of  1893,  yet  that  section  had  been  re-enacted  with  the  proviso 
mentioned  by  section  2  of  the  act  approved  February  27,  1894. 
While  this  is  true,  the  act  declared  that  the  section  which  it  pur- 
ported to  amend  should  read  as  amended  in  a  ^iven  way.  This  was 
Univalent  to  declaring;  what  the  statute  should  be  with  reference  to 
the  killinflT,  etc.,  of  squirrels. 

Under  the  February  act  it  was  lawful  to  kill  gray  squirrels  at  any 
^season  of  the  year  to  protect  crops.  By  the  March  act  it  is  made 
unlawful  to  kill  black  or  fox  squirrels  within  a  specified  period  but 
not  fcray  squirrels.  The  language  of  the  act  makes  it  perfectly  clear 
that  the  general  assembly  intended  to  remove  any  restriction  that 
had  been  placed  upon  the  killing  of  gray  squirrels.  It  is  lawful  to 
4:111  them  at  any  season  of  the  year. 

The  Judgment  is  afOlrmed. 


Commonwealth  v.  Shelby. 
(Filed  January  8,  1897— Not  to  be  reported.) 

1,  Indictment — RestUnniasian  to  grand  jury — Where  a  demnrrer  is  sustained 
to  an  indiotment,  the  attorney  for  the  Commonwealth  is  entitled  to  have  the 
•oase,  by  an  order  of  court,  submitted  to  another  grand  jury  unless  it  is. 
.«iiBtained,  because  it  appears  that  the  offense  was  not  committed  within  the 
JTuisdiotion  of  the  court,  or  the  indictment  improperly  charges  more  than  one 
•offense,  or  because  it  contains  matter  which  is  a  legal  defense  or  bar  to  the 
indictment. 

The  court  haying  sustained  the  demurrer  to  an  indictment  for  maiming  be- 
-oause  instead  of  charging  that  defendant  did  "bite  off "  the  ear  of  a  person 
named  it  charged  that  he  did  "bite  of  the  ear  of  that  person,  a  motion  to  re- 
submit the  case  to  the  grand  jury  ought  to  have  prevailed. 

2*  It  focu  error  to  8u8tain  the  demurrer^  the  omission  of  the  letter  "f  *'  in  the 
"(word  "off "  not  being  fatal  to  the  indictment. 

W.  S.  Taylor  for  appellant. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Where  a  demurrer  is  sustained  to  an  indictment  the  attorney  for 
'the  Commonwealth  is  entitled  to  have  the  case  by  an  order  of  the 
-court  submitted  to  another  grand  Jury,  unless  it  Is  sustained,  because 
It  appears  that  the  offense  was  not  committed  within  the  Jurisdic- 
tion of  the  court,  or  the  indictment  improperly  charges  more  than 
one  offense,  or  becaase  it  contains  matter  which  is  a  legal  defense  or 
ibar  to  the  indictment.    (Section  170,  Criminal  Code.) 

In  this  case  a  demurrer  was  sustained  to  an  indictment  for  maim- 
ing which,  instead  of  charging  in  the  language  of  the  statute  (Ken- 
*i;ucky  Statutes,  section  1165)  that  the  defendant  did  ''bite  off"  the 
•«ar  of  Richard  Caldwell,  charged  that  he  did  **bite  of"  the  ear  of  that 
person.  The  motion  to  resubmit  the  case  to  the  grand  jury  ought  to 
have  prevailed.  We  are  further  of  opinion  that  the  language  used 
is  sufficiently  clear  to  indicate  what  offense  was  in  fact  meant  to  be 
x^harged,  and  that  the  omission  of  the  letter  **f "  in  the  word  "off" 
was  not  fatal  to  the  indictment. 

For  the  reasons  indicated  the  Judgment  sustaining  the  demurrer 
^nd  dismissing  the  indictment  is  reversed  and  the  cause  remanded 
tfor  further  proceedings  consistent  with  this  opinion. 
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Commonwealth  v.  Ballard. 
(Filed  January  8, 1897— Not  to  be  reported.) 

1.  Breaking  into  warehouse  with  intent  to  steal — When  one  by  some  trick: 
gains  admission  to  a  warehouse  with  intent  to  steal  therefrom,  this  constitutes- 
a  breaking  within  the  meaning  of  section  1164,  Kentucky  Statutes. 

W^here  two  brewing  companies  had  separate  apartments  rented  in  a  ware- 
house for  the  purpose  of  storing  beer,  and  a  seryant  of  one  of  the  companies, 
upon  telling  the  superintendent  of  the  building  that  he  wished  to  get  some 
beer,  received  a  ring  containing  not  only  the  key  to  his  master^s  apartment 
but  also  the  key  to  the  apartment  rented  by  the  other  company,  which  he  en- 
tered and  from  which  he  took  a  keg  of  beer,  the  entry  under  such  circum- 
stances constituted  a  breaking  within  the  meaning  of  the  statute. 

2.  Same — The  ownership  of  the  warehouse  broken  was  properly  alleged  to* 
be  in  the  company  which  owned  and  retained  control  of  the  building. 

W.  T.  Bradshaw  and  W.  S.  Taylor  for  appellant. 
Appeal  from  McCracken  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  indictment  charges  that  the  defendant  feloniously  broke  into^ 
the  warehouse  of  the  Paducah  Ice  Co.  with  intent  to  and  did  steal 
a  keg  of  beer  therefrom.    The  indictment  is  under  sei'tion  n64». 
Kentucky  Statutes. 

At  the  close  of  the  evidence  for  the  Commonwealth  the  court  in- 
structed the  jury  to  find  the  defendant  not  guilty.  We  have  not  been 
favored  with  a  brief  for  the  appellee,  and  the  reason  for  givinir  the- 
instruction  does  not  appear  in  the  record.  However,  the  court  must 
have  concluded  that  there  was  not  a  breaking  in  the  meaning  of  the- 
statute,  or  that  it  was  not  the  warehouse  of  the  Paducah  Ice  Co. 
into  which  defendant  broke. 

The  Paducah  Ice  Co.  keefw  a  cold  storage  warehouse  in  the  city  or 
Paducah.  There  is  a  hall,  with  one  door  to  each  of  four  or  five 
apartments  opening  into  it.  The  Henderson  Brewing  Co.  and  Lemps 
Brewing  Co.  each  had  one  of  these  apartments  rented  for  the  purpose 
of  storine  kegs  of  beer.  These  renters  were  each  given  a  key  to 
their  respective  apartments.  The  Paducah  Ice  Co.  also  retained  keys, 
to  each  apartment,  which  were  kept  by  its  engineer,  Andreus.  The 
superintendency  of  the  building  was  retained  by  the  Paducah  Ice- 
Co. 

'  The  defendant  drove  a  wagon  for  Lemps  Brewing  Co.  Between 
11  and  12  o'clock  p.  M.  the  defendant  told  the  engineer  that  he- 
wanted  to  get  some  beer,  whereupon  the  engineer  gave  him  a  ring 
which  contained  the  key  to  the  apartment  rented  by  the  Lemp» 
Brewing  Co.,  and  also  to  that  of  the  Henderson  Brewing  Co,  A 
keg  of  the  Henderson  Brewing  Co.  was  missing  about  that  time  and 
found  in  the  possession  of  the  defendant. 

The  defendant  had  no  authority  to  enter  the  apartment  of  the- 
Henderson  Brewing  Co.    If  he  did  so  by  the  use  of  the  key  of  that 
apartment  with  intent  to  steal  or  did  feloniously  take  therefrom  t  he- 
keg  of  beer  there  was  a  breaking  within  the  meaning  of  the  statute. 
Then  the  mere  fact  that  he  obtained  the  key  from  the  engineer  did 
not  authorize  him  to  enter  the  apartment  of  the  Henderson  Brewings- 
Co.   The  key  may  have  facilitated  his  entry  into  the  apartment,  but 
it  did  not  change  the  effect  of  the  act. 

**In  cases  where  the  offender, with  intent  to  commit  a  felony,  gains^ 
admission  by  some  trick  for  the  purpose  of  effecting  it,  the  oflense  is> 
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burglary,  for  this  is  a  constructive  breaking.  *  *  *  So  if  admission 
be  gained  under  pretense  of  business,  or  if  one  t&ke  lodgings  with 
like  felonious  intent  and  afterwards  rob  the  landlord."  (Wharton's 
CriDQinal  Law,  sixth  edition,  section  15B9.) 

The  ownership  of  the  warehouse  was  properly  alleged  and  proven. 
The  Henderson  Brewing  Co.  did  not  rent  the  warehouse  but  the  use 
of  one  of  its  apartments.  The  Paducah  Ice  Co.  retained  the  control 
of  it,  except  the  Henderson  Brewing  Co.  acquired  the  privilege  of 
storing  beer  in  a  particular  apartment  which  it  reached  through 
a  hall,  the  use  of  which  was  common  to  the  owner  and  other  renters 
of  apartments. 

In  cases  of  burglary  the  rule  as  to  ownership  of  the  dwelling  house 
is  stated  in  Whnrton's  Criminal  Law,  sixth  edition,  section  1586,  to 
be  as  follows:  *'When  divers  persons  have  several  rooms  in  a  house 
of  which  they  keep  the  keys,  and  inhabit  them  severally  with  their 
families,  yet  if  they  enter  at  one  outer  door  with  the  owner  these 
rooms  can  not  t)e  .«aid  to  be  the  dwelling  house  of  the  inmates, 
but  the  indictment  ought  to  be  for  breaking  the  house  of  the 
owner.'* 

Under  the  statute  if  any  person  feloniously  break  in  any  warehouse 
with  intent  to  nieal,  or  shall  feloniously  take  therefrom  goods  or 
thing  of  value,  whether  the  owner  or  other  person  be  or  be  not  in 
such  house,  he  is  guilty. 

The  evidence  was  such  we  think  the  court  erred  in  giving  the 
peremptory  instruction  to  find  the  defendant  not  guilty. 


Commonwealth  v.  Hall. 
(Filed  January  8,  1897— Not  to  be  reported.) 

Practice  in  crimiTial  cases — Peremptory  instruction — Where  a  verdict  of 
guilty  would  be  palpably  or  flagrantly  against  the  evidence,  the  trial  conrt 
should  not  submit  the  case  to  the  jury,  as,  if  it  does  so  and  a  conviction  fol- 
lows, the  verdict  mnst  be  set  aside.  The  fact,  however,  that  the  verdict  would 
rest  on  evidence  not  entirely  satisfactory  or  conclusive  is  not  sufficient  to  au- 
thorize the  court  to  take  the  case  from  the  jury. 

In  this  case  a  peremptory  instruction  to  find  the  defendant  **not  guilty-'  was 
proper.  ' 

W.  S.  Taylor  and  J.  T.  Simon  for  appellant. 
Blanton  A  Berry  for  appellee. 
Appeal  from  Harrison  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

Whilst  this  court  can  not  reverse  when  there  is  evidence  to  sup- 
port the  finding  of  the  jury  in  criminal  cases,  more  latitude  is  given 
the  trial  court,  and  that  court  may  grant  a  new  trial  to  the  defend- 
ant **if  the  verdict  be  against  law  or  evidence,'*'*  (Section  271,  Crim- 
inal Code.) 

In  this  case  the  proof  of  the  State — altogether  circumstantial,  it 
may  be  stated— conduced  to  estat)lish  the  guilt  of  the  defendant. 
The  opposing  proof,  however,  offered  by  the  defendant  to  explain 
the  circumstances  and  establish  his  innocence,was  quite  convincing, 
and  led  the  trial  court  to  give  a  peremptory  instruction  to  find  the 
defendant  **not  guilty." 
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Undoubtedly  when  a  verdict  of  guilty  would  be  palpably  or  fla- 
ICrantiy  against  the  evidence  the  trial  court  should  not  submit  the 
case  to  the  jury;  as,  if  it  does  so  and  a  conviction  follows,  the  ver- 
dict must  be  set  aside.  If,  however,  the  proof  is  merely  contradic- 
tory, and  the  verdict  would  rest  on  evidence  not  entirely  satisfoctory 
or  conclusive,  still  the  case  should  go  to  the  Jury,  as  under  our  sys- 
tem the  Jury,  and  not  the  court,  are  the  Judges  of  the  facts.  These 
principles  are  so  firmly  imbedded  in  our  jurisprudence  that  it  would 
seem  hardly  necessary  to  call  attention  to  them. 

In  this  case  we  can  not  denounce  the  peremptory  instruction  as 
violative  of  these  well-settled  principles. 

Judgment  affirmed. 


Suit,  Ac.  v.  Crawford. 
(Filed  January  8,  1897.) 

Decedents*  estcUes — Right  of  distributees  to  maintain  an  action  upon  a  note  held 
ty  intestate — While  the  general  rale  is  that  heirs  and  devisees  can  not  in  their 
•own  names  prosecute  suits  to  recover  the  nnadministered  estate  of  the  deoe- 
•dent,  yet  a  note  held  by  an  intestate  which  was  turned  over  by  the  administra- 
tor to  the  widow  and  children  upon  a  settlement  of  his  accounts  is  an 
administered  asset,  and  the  widow  and  children  may  maintain  an  action 
thereon  in  their  own  names,  especially  after  the  lapse  of  Jiineteen  years  from 
the  death  of  the  intestate,  when  all  debts  against  the  estate,  if  any  existed,  are 
barred. 

W.  J.  Osborne  for  apppellants. 

Hanson  Kennedy  for  appellee. 

Appeal  troia  Robertson  Oh*cuit  Court.  « 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  was  brought  by  the  widow  and  children  of  Leonard 
Pyles  on  a  promissory  note  which  it  is  claimed  was  an  asset  of  the 
estate  of  the  decedent. 

Leonard  Pyles  died  in  1876  intestate.  An  administrator  of  the 
«state*was  duly  appointed.  It  Is  alleged  he  settled  his  accounts  as 
such  with  the  county  court  and  was  discharged  as  administrator  and 
from  all  liability  on  the  note  in  suit,  and  that  he  thereupon  turned 
the  note  over  to  the  plaintiffs.  The  court  sustained  a  demurrer  to 
:and  dismissed  the  petition  upon  the  ground  that  the  action  could 
only  be  maintained  by  the  personal  representative. 

We  recognize  the  rule  to  be  that  heirs  and  devisees  can  not  in  their 
own  names  prosecute  suits  to  recover  the  unadministered  estate  of 
the  decedent,  but  that  such  actions  can  only  be  maintained  by  the 
personal  representative,  except  in  cases  where  the  personal  repre- 
sentative refuses  to  administer  upon  the  estatesued  for  or  to'proeecute 
suits  for  its  recovery,  or  in  a  case  like  Bellamy's  adm'r  v.  Bellamy, 
:8  Bush,  109. 

The  intestate  died  nineteen  years  before  this  action  was  brought. 
His  personal  representative  had  settled  his  accounts  as  such  and 
been  discharged.  The  presumption  is  that  all  the  debts  of  the  de- 
cedent have  been  paid.  At  any  rate  none  could  have  existed  when 
the  suit  was  brought,  as  the  lapse  of  tiiTie  had  barred  a  recovery  on  any 
unsatisfied  claim  that  may  have  existed.    It  follows  that  no  one  had 
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any  interest  in  the  note  except  the  heirs  at  law.  The  personal  represen- 
tative had  relinquished  any  right  he  had  in  it  by  settling?  his  accounts 
as  administrator  and  turning  the  note  over  to  the  plaintiff. 

We  are  of  the  opinion  that  it  is  an  administered  asset  The  pro- 
ceeds of  the  note  are  not  liable  to  pay  the  debts  of  the  intestate, 
neither  has  the  personal  representative  any  interest  therein  for  re- 
imbursement or  protection,  as  he  surrendered  the  note  to  its  real 
owners. 

Under  such  circumstances  itseems  to  us  to  be  unreasonable  torequire 
that  an  administrator  de  bonis  non  be  appointed,  and  allow  him 
alone  to  maintain  the  action,  as  it  would  put  the  heirs  to  considera- 
able  expense.  Besides,  as  this  is  an  administered  asset,  an  admin- 
istrator de  bonis  non  would  have  no  control  over  it. 

We  are  of  the  opinion  that  when  the  administrator  settled  his  ac- 
counts and  turned  the  note  over  to  the  plaintiffs,  they  were  vested 
with  the  right  to  collect  the  note  and  maintain  an  action  on  it. 

The  Judgment  is  reversed,  with  directions  that  further  proceedings 
conform  to  this  opinion. 


CUBLE  V.  JONKS. 

(Filed  January  8,  1897— Not  to  be  reported.) 

% 

Octmishment — Lien  of  atUtching  creditor — The  service  of  sammons  upon, 
garnishees  gave  to  the  attaching  creditor  a  lien  upon  money  held  by  them  for 
the  debtor,  although  they  had,  prior  to  the  service  of  the  summons,  given  to  an 
agent  of  the  debtor  a  check  for  the  amount,  as  they  had  not  thereby  surren- 
dered control  over  the  fund,  as  is  shown  by  the  fact  that  they  afterward  de- 
posited the  amount  in  court  subject  to  its  order.  And  the  debtor  having  died 
pending  the  litigation  her  personal  representative  has  no  greater  right  to  the 
fund  as  against  the  attaching  creditor  than  the  debtor  herself  would  have  if 
living. 

George  C.  Webb  and  J.  R.  Morton  for  appellant. 
Appeal  from  Fayette  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

February  8,  1893,  and  subsequent  to  a  return  of  '*no  property 
found"  on  an  execution  in  favor  of  T.  J.  Curie  against  Lucy  M.  Jones, 
the  former  instituted  this  action  to  sbbject  to  the  satisfaction  of  his 
Judgment  $650,  alleged  to  belong  to  the  latter  and  in  the  hands  of  her 
jM)ns-in-law,  Stuart  Taylor  and  R.  D.  Steele.  Of  that  sum  1345  was 
4X)nceded  to  be  subject  to  plaintiff's  Judgment,  and,  having  been  de- 
fM)6ited  in  court,  was  adjudged  to  be  paid  to  him;  but  it  is  stated  by 
the  garnishees  that  on  the  same  day  the  action  was  commenced,  and 
tiefore  either  of  them  were  summoned,  they  gave  a  check  for  the  re- 
maining $800,  payable  at  a  specified  bank,  in  favor  of  Susie  J.  Steele, 
wife  of  R.  D.  Steele,  and  daughter,  and,  as  they  allege,  agent  of  Lucy 
M.  Jones.  And  the  question  in  thiscaseis  whether  that  sum  is  anas- 
set  of  the  estate  of  Lucy  M.  Jones,  who  died  intestnte  February  13, 
1898,  and  to  be  administered  by  appellee,  Security  Trust  anci  Safety 
Vault  Co.,  as  her  personal  representative,  or  is  subject  to  attachment 
In  this  action. 

It  is  alleged  by  plaintiff,  without  denial  by  any  defendant  to  the 
action,  that  no  payment  of  any  part  of  said  sum  of  $300  ha»l  been 
made  to  Lucy  M.  Jones,  nor  any  part  deposited  to  her  credit  or 
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credit  of  Susie  J.  Steele,  as  her  a^ent,  until  February  10, 1893,  after 
summons  was  served  on  the  garnishees. 

The  $300  was  not,  in  the  first  instance,  a  debt  which  Taylor  and 
Steele  owed  Lucy  M.  Jones,  but  money  collected  and  held  by  then> 
as  her  a^ent.  And  that  the  check  which  they  {^ave  to  Susie  J.. 
Steele,  even  if  intended  to  put  the  money  out  of  reach  of  creditors,, 
did  not  actually  deprive  them  of  either  control  or  possession  is  shown 
by  the  fact  they,  pending:  this  litipition,  actually  deposited  the  en- 
tire sum  of  $645  in  court,  subject  to  the  order  of  which  it  has  ever 
since  been. 

This  is  not  a  question  between  a  plaintiff  in  an  execution  and  an- 
other creditor  of  an  insolvent  debtor,  but  simply  whether  property 
or  money,  attached  an<i  under  the  control  of  the  court  prior  to  the- 
death  of  thedet)tor,  shall  l»e  subjected  pro  fanto  to  the  satisfaction 
of  plaintifT^s  debt,  or  transferred  as  assets  of  the  estate  to  the  admin- 
istrator. If  Lucy  M.  Jones  was  still  alive  there  could  be  no  doubt 
of  the  rijjht  of  plaintiff  to  subject  the  money  in  question  for  the 
simple  reason  that  his  lien  had  attached,  and  the  property  was  in 
the  control  of  the  court;  and,  such  beinir  the  case,  her  death  did  not 
nor  could  operate  to  deprive  him  of  full  benefit  of  such  lien,  for 
surely  her  personal  representative  did  not  acquire,  as  against  him,, 
any  rij^ht  or  exemption  she  did  not  poasess. 

In  our  opinion  the  sura  of  $300  in  question,  less  about  $20,  which 
it    appears  vas  actually  ukcI   ly  Suj^ie  J.  Steele  for  the  benefit  of 
her  mother,  Lucy  M.Jones,  during  her  illness,  is  subject  to  the  judg- 
ment ^ebt  of  plaintiff,  and  should  have  been  so  applied  by  the  lower 
court. 

Jud|2:ment  reversed  and  cause  remanded  for  further  proceedini^ 
consistent  with  this  opinion. 


AvRiTT,  &c.  V.  Brioken  &  Dant's  ass'ee,  Ac. 
(Filed  January  8,  1897— Not  to  be  reported.) 

1.  Judicial  sales  —  Commissioner  not  estopped  to  deny  receipt  of  purchase 
money n  although  he  had  so  reported — When  an  order  confirming  a  judicial  sale 
directed  the  commi88ioner  to  execute  to  the  purchaser  a  deed  when  the  bonds 
for  the  purchase  money  should  be  paid  in  full,  and  the  son  of  the  purchaser,  who 
was  surety  in  the  bonds  for  the  purchase  money  and  also  attorney  for  the  plain- 
tiff in  the  action,  persuaded  the  commissioner  to  report  a  deed  acknowledging 
the  receipt  in  full  of  the  purchase  ^one}',  although  in  fact  none  of  it  had  been 
paid,  the  promise  being  made  by  him  to  the  commissioner  that  the  money 
would  be  paid  when  needed  for  the  purposes  of  distribution,  neither  that  deed 
nor  a  report  filed  by  the  commissioner,  showing  the  collection  by  him  of  the 
purchase  money  in  full,  is  sufficient  to  estop  the  commissioner,  in  response  to 
a  rule  against  him  to  pay  into  court  the  balance  shown  by  the  report  to  be  in 
his  hands,  from  denying  that  he  had  collected  all  the  purchase  money,  or  from 
proceeding  against  the  purchaser  and  her  sureties  to  collect  the  balance  in 
fact  due  by  them. 

2,  Mandate  — The  opinion  of  this  court  reversing  the  judgment  of  the  lower 
court,  and  directing  the  collection  of  the  unpaid  purchase  money  for  the  land, 
is  not  erroneous  upon  the  ground  that  the  opinion  should  go  no  further  than 
to  overrule  the  action  of  the  lower  court  in  sustaining  the  demurrer,  and  should 
allow  the  appellees,  upon  the  return  of  the  case,  to  plead  further  and  sustain 
their  plea  by  proof,  since  no  demurrer  was  filed  but  a  response  by  the  appel- 
lees to  the  rule  against  them  to  show  cause  why  they  should  not  pay  into  court 
the  sum  alleged  to  be  due,  and  they  were  allowed  to  introduce  testimony  to 
sustain  their  response  and  to  defeat  the  recovery  against  them. 
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3.  An  indebtedness  of  ths  master  commissioner  to  one  of  the  snreties  on  the 
bond  of  the  purchaser  at  judicial  sale  is  a  matter  which  in  no  way  can'  influ- 
ence the  action  of  the  conrt  in  regard  to  the  collection  of  the  unpaid  purchase 
money. 

J.  B.  Thompson  and  Samuel  Avritt  for  appellants. 
S.  A.  Bussell  for  appellees. 
Appeal  from  Marlon  Circuit  Court. 
Opinion  of  the  court  by  Judge  Burnam. 

On  the  3d  day  of  May,  1887,  G.  A.  Bricken  and  J.  P.  Dant  made 
an  assignment  of  their  partnership  assets  to  A.  K.  Russell  for  the 
benefit  of  their  credito^i?,  and  on  the  same  day  they  each  assigned 
their  individual  property  to  the  same  party  for  the  same  purpose. 
In  addition  to  a  small  personal  estate,  Bricken  conveyea  by  the 
aforesaid  deed  of  assignment  three  small  tracts  of  land,  aggregating 
about  47  acres.  This  land  wa^^  encumbered  by  a  vendor^s  lien 
in  favor  of  C.  Gohe  for  $I,289.»>1  at  the  date  of  the  payment  of 
same.  In  a  few  days  after  the  date  of  the  assignment  the  as- 
signee filed  a  suit  in  the  Mnrinn  Circuit  Court,  asking  a  judgment 
for  a  sale  of  said  land  to  satisfy  the  debts  of  the  assignor.  In  this 
suit  he  was  represented  by  Russell,  Roe  &  Lisle,  and  a  sale  of  same 
was  decreed  at  the  August  term,  1887, and  G.  C.  Avritt,  master  com- 
missioner, was  directed  to  make  said  sale  by  the  judgment  upon 
credits  of  six  and  twelve  months  respectively,  and  take  from  the 
purchaser  at  said  sale  bonds,  with  good  security,  payable  to  him- 
self. 

Pursuant  to  this  judgment  he  exposed  said  land  for  sale  at  pub- 
lic outcry  on  the  8d  day  of  October,  1887,  when  Mrs.  Sue  A.  Russell 
became  the  purchaser  at  the  price  of  $30  per  acre,  and  executed  her 
bond  fur  same,  with  W.  E.  Russell,  her  husband,  and  S.  A.  Russell,, 
her  son,  as  securities.  This  sale  was  duly  reported  to  the  court, 
approved  and  continued,  and  a  writ  of  possession  directed  to  issue 
in  her  favor  for  said  purchase. 

At  the  same  term  of  court  an  order  was  entered  by  consent  of 
plaintifl^  and  his  attorney,  one  of  whom  was  the  aforesaid  8.  A.  Rus- 
sell, granting  the  purchaser  permission  to  pay  ofl"  her  bonds  at  any 
time  to  the  said  G.  C.  Avritt,  master  commissioner,  said  order  going 
on  to  recite  that  when  same  should  be  fully  paid  she  should  be  en- 
titleil  to  a  general  warranty  deed,  conveying  title  to  the  47  acres  of 
land;  and  on  the  13th  day  of  December,  1888,  the  said  Avritt,  mas- 
ter commissioner,  reported  a  deed  to  the  said  Sue  A.  Russell,  con- 
veying to  her  the  title  to  said  land,  and  acknowledging  receipt  in 
full  of  the  purchase  price  for  same. 

This  cause  was  continued  on  the  docket  for  some  time,  avvaiting^ 
the  determination  of  an  issue  as  to  the  extent  of  the  lien  of  C.  Gohe 
for  punrhase  money  on  said  land.  This  was  finally  adjudged  in 
favor  of  said  Gohe,  and  the  said  Avritt,  as  master  commissioner,. 
was  directed  to  discharge  same. 

At  the  December  term,  1891,  of  said  court  an  order  was  entered,  on 
motion  of  G.  A.  Bricken,  directing  thosaid  Avritt,  as  niMster commis- 
sioner, to  file  his  report  of  distribution  of  said  fund,  and  to  report 
what  balance  would  remain  after  the  payment  of  the  lien  to  Gohe  and 
cost  for  prorata  distribution  among-«t  the  general  creditors  of  said 
Bricken.  This  motion  was  not  acted  on  until  the  March  term,  1892, 
of  .»*aid  court,  and  then  W.  E.  Russell,  the  regularjudije,  declined  to 
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preside  because  of  his  relations  to  the  parties,  and  a  special  jud^e  was 
•elected  to  act  in  his  stead.  At  the  said  term  the  master  cominis- 
sioner  filed  his  lontir-delayed  report,  and  said  that  the  47  aeresof 
land  had  sold  for  a  total  of  $1,410,  and  that  same  amounted,  with 
interest,  on  the  16th  of  June,  to  the  sum  of  $1,564.33,  and  tiiat  he 
had  paid  the  lien  debt  of  Chas.  Gohe,  amounting:,  when  paid,  on  the 
36th  day  of  June,  1889,  to  $1,289.64,  and  this,  with  the  cost  of  the 
action  and  his  fee,  would  leave  a  balance  for  distribution  to  the  in- 
dividual creditors  of  G.  A.  Bricken  of  $121.43. 

This  case  was  continued  on  the  docket  from  term  to  term  until  the 
April  term,  1896,  when  Bricken  was  awarded  a  rule  aerainst  the  said 
Avritt  as  the  late  master  commissioner,  he  (presumably)  having 
irone  out  of  office,  to  show  cause  why  he  should  not  pay  into  court 
the  balance  of  $121.43,  shown  to  be  in  his  hands  by  his  report  of  the 
30th  of  March,  1892,  with  interest. 

In  response  to  this  rule  the  said  Avritt  filed  a  reply,  and  said  that, 
as  a  matter  of  fact,  he  had  never  collected  from  the  purchaser  of  the 
47  acres  but  $1,289.64;  that  there  was  still  due  on  said  bond  the  sum 
of  $289.97,  with  interest  from  the  16th  of  June,  1889,  and  that  he 
had  paid  all  of  the  money  collected  on  said  bond  to  discharge  the 
lien  to  vendor. 

Upon  the  filing  of  this  r^onse  of  Avritt  a  rule  was  awarded 
against  Sue  A.  Bussell,  W.  E.  Bussell  and  S.  A.  Russell  to  show 
«ause  why  they  should  not  pay  into  court  the  balance  due  on  the 
bond  for  the  purchase  of  land,  viz,  $289.97,  with  6  percent,  from  the 
16th  of  June,  1889. 

The  said  Sue  A.  Bussell,  W.  E.  Bussell  and  S.  A.  Bussell,  by  way 
of  defense  to  this  rule,  relied  upon  the  report  of  the  said  Avritt, 
showing  the  collection  of  the  money  and  upon  the  deed  made,  re- 
citing payment  in  full,  and  the  said  S.  A.  Bussell,  one  of  the  secur- 
ities, insisted -that  they  should  not  be  required  to  pay  said  balance 
because  of  claims  alleged  to  be  due  to  him  by  said  Avritt  growing 
•out  of  other  transactions. 

There  was  no  denial  of  the  evidence  of  Avritt  that  the  $1,289.64, 
which  was  paid  to  discharge  the  lien  of  Qohe,  was  all  that  had  ever 
been  paid  on  said  bond,  or  of  his  evidence  that  at  the  date  of  the 
oxecution  of  the  deed  to  the  purchaser,  reciting  payment  in  full,  not 
a  dollar  of  said  purchase  money  had  ever  been  paid  on  same. 

On  the  trial  of  the  issues  made  by  the  responses  to  these  rules  the 
lower  court  gave  judgment  against  Q.  G.  Avritt  for  the  sum  of 
$121.43,  and  the  cost  of  Bricken  ou  the  motion,  and  sustained  the 
motion  of  the  purchasers  to  quash  the  rule  against  them,  and  gave 
them  a  Judgment  for  their  cost.  To  the  entry  of  this  Judgment  both 
G.  A.  Bricken  and  G.  G.  Avritt  excepted,  and  asked  and  were  granted 
an  appeal  to  this  court,  and  we  are  called  on  to  review  said  Judg- 
ment. 

The  facts  in  this  case  are  clear  and  undisputed.  Avritt  was  the 
master  commissioner  of  the  Marion  Gircuit  Gourt  by  appointment 
of  W.  E.  Busssell,  the  Judge  thereof,  and  was  no  doubt  grateful  and 
obligated  for  such,  and  perhaps  other  favors.  S.  A.  Buaseli  was  the 
attorney  of  record  of  the  plaintiff  in  the  suit  in  which  the  decree  to 
sell  the  land  was  entered,  and  was  responsible  largely  for  the  entry 
of  the  order  directing  the  execution  of  the  deed.  He  does  not  deny 
the  testimony  of  Avritt  that  he  induced  him  to  make  said  deed  by 
persuasion,  and  promises  to  pay  the  purchase  money  when  same 
was  needed  for  purposes  of  distribution  under  the  order  of  the  court. 

It  is  evident  that  G.  G.  Avritt  was  unduly  influenced  by  these  con- 
siderations, and  was  induced  to  go  beyond  his  duty  in  his  efforts  to 
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favor  said  purchaser  in  the  report  made  by  him  and  in  the  execution 
of  SHid  deed  aforesaid,  but  we  can  not  concur  in  the  finding  of  th& 
lower  court;  and,  for  the  reasons  indicated,  saic|  Judgment  is  reversed, 
both  in  HO  far  as  it  i^ivt*s  judgment  against  G.  C.  Avritt  for  the  sum 
of  $121.43  and  for  Bricken's  cost,  and  also  the  judgment  of  said  court 
dismissing  the  rule  asainst  the  purchaser  of  the  land  and  her  secur- 
ities upon  the  bond  for  purchase  money,  and  this  cause  is  remanded, 
with  instructions  to  collect  the  balance  of  the  purchase  money  due 
up<m  the  bond  of  the  purchaser,  subject  to  the  credit  of  the  sum  of 
$1,289,  as  of  the  loth  of  June,  1889,  and  to  secure  the  payment  of 
such  balance  a  lien  exists  upon  the  tract  of  47  acres  of  land,  for 
which  said  bond  for  the  purchase  money  was  executed. 

The  court  does  not  pass  upon  the  question  of  what  might  be  the 
liability  of  Avritt  upon  his  official  bond,  if  the  balance  due  upon 
the  bond  of  the  aforesaid  purchasers  of  tlie  land  could  not  be  col- 
lected  out  of  them  and  from  an  enforcement  of  the  lien  on  the  land 
sold,  and  for  which  said  bonds  were  executed. 

The  motion  of  Sue  A.  Russell,  VV.  E.  iiussell  and  S.  A.  Russell  to- 
dismiss  the  appeal  of  G.  C.  Avritt  in  this  court  is  overruled,  as  the- 
gn^unds  for  said  motion  set  out  in  the  answer  filed  by  them  is  in- 
sufficient. 

The  court  delivered  the  following  response  to  petition  for  modifi- 
cation February  13,  1897: 

The  appellees.  Sue  A.  Russell,  W.  E.  Russell  and  S.  A.  Russell, 
have  filed  a  petition  for  rehearing  in  this  case,  and  asked  for  a  modi- 
fication of  the  opinion  of  the  court  rendered  herein,  because,  as  they 
all^e,  the  opinion  was  erroneous  in  directing  the  collection  of  the 
purchase  money  for  the  land  bouijht  by  Sue  A.  Ru^'sell,  insisting 
that  the  opinion  of  this  court  should  have  gone  no  further  than  to 
have  reversed  the  ruling  of  the  lower  court  *'upon  the  demurrer 
filed  by  them  to  the  rule  awarded  against  them,"  and  insisting  that 
they  ought  to  be  permitted  on  the  return  of  the  case  to  plead  further 
and  to  show  any  facts  that  would  exonerate  them  from  liability  on 
the  bond  for  the  purchase  money  by  payments  made  to  Avritt  as 
master  commissioner,  appellees  claiming  that  the  rule  awarded 
against  them  stands  upon  the  same  basis  as  a  petition,  and  that  hav- 
ing demurred  to  the  rule,  and  the  same  having  been  sustained  by 
the  trial  court,  if  said  demurrer  is  overruled  by  this  court,  theopinion 
ought  to  go  no  further  than  to  overrule  the  action  of  the  lower  court 
in  sustaining  the  demurrer,  and  to  havfe  remanded  the  case  for  fur- 
ther pleading. 

To  test  this  contention  of  the  appellee  by  the  facts  of  this  case  let 
us  briefly  recite  them.  On  the  lOth  day  of  May,  1895,  G.  C.  Avritt, 
in  response  to  a  rule  of  the  court  to  show  cause  why  he  should  not 
pay  into  court  the  balance  of  the  purchase  money  due  upon  the  bond 
executed  by  Sue  A.  Russell,  filed  his  response,  in  which  he  said  that 
he  had  not  collected  from  the  purchaser,  Sue  A.  Russell,  or  her  se- 
curities, $289.79  of  said  purchase  money,  with  interest  thereon 
from  the  15th  day  of  June,  1889.  The  court,  immediately  upon  the 
filing  of  this  response  by  Avritt,  awarded  a  rule  against  Sue  A.  Rus- 
sell, W.  E.  Russell  and  S.  A.  Russell  to  show  cause  why  they  should 
not  pay  into  court  this  sum,  with  interest  from  June  15,  1889.  This 
rule  was  served  on  the  parties,  and  by  agreement  they  were  given 
until  the  20th  day  of  the  term  to  respond  to  the  rule.  On  that  day, 
as  was  proper,  the  court  heard  the  case,  both  upon  the  response  of 
Avritt  and  of  the  appellees.  Sue  A.  Russell,  etc.  Appellee,  Sue  A. 
Russell,  did  not  file  a  demurrer  as  contended,  and  no  demurrer  could 
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properly  have  been  filed  to  a  rule  of  this  character.  The  only  plead- 
ing that  the  law  reco$;nizes  which  can  be  filed  to  a  rule  of  this  char- 
acter is  a  response,  and  the  appellees  responded  to  this  rule,  not  by 
a  demurrer  as  claimed,  but  by  a  motion  to  quash  on  the  face  of  the 
record.  This  was  in  effevt  not  a  demurrer  but  a  response  to  the 
rule.  At  the  same  time  the  court  heard  the  testimony  of  O.  C. 
Avritt,  and  also  read  the  deed,  upon  which  the  appellees  relied  to 
defeat  recovery  against  them,  and  also  heard  the  sworn  statements 
of  Samuel  Avritt  and  H.  W.  Rives,  and  rendered  its  opinion  after 
a  full  heariniT  nf  the  case. 

The  appellants  had  their  day  in  court,  and  if  they  had  actually 
paid  to  Avritt  a  prreater  sum  than  claimed  by  him  in  his  response 
and  sworn  to  by  him  in  his  testimony  on  the  trial  of  the  rule,  it  was 
theduty  of  appellee,  8ue  A.  Russell,  then  and  there  to  have  set  up  her 
defense  and  to  have  asked  a  hearing:  on  her  claim.  As  to  whether 
appellant  Avritt  was  indebted  to  S.  A.  Russell  or  not  was  a  matter 
that  could  not  be  considered  on  the  hearing  of  the  rule.  The  only 
pertinent  question  was  whether  Avritt  had  collected  the  purchase 
money  for  the  land  sold  under  an  order  of  the  court;  and  if  he  had 
not  collected  it,  as  was  clearly  made  manifest,  it  was  the  duty  of  the 
court  to  direct  that  same  be  collecte<i,  as  whatever  was  owint;  on 
the  bond  wasdue  to  Avritt  in  a  trust  capacity — wasa  fund  in  court—- 
and  was  subject  to  the  orders  of  the  court,  and  the  fact  that  he  may 
have  been  indebted  to  S.  A.  Russell,  one  of  the  securities  in  the 
bond  of  Sue  A.  Russell,  was  not  a  matter  that  could  in  any  way 
have  properly  infiuencea  the  action  of  the  court. 

The  plea  of  appellee,  S.  A.  Russell,  that  there  is  now  pendingr  in 
the  Marion  Circuit  Court  a  suit  of  8.  A.  Russell  v.  Avritt,  in  which 
the  defendant  is  seeking:  credit  against  S.  A.  Russell  for  this  balance 
due  upon  the  bond  of  Sue  A.  Russell  for  purchase  money  as  having 
been  paid  by  hira,  is  not  a  fact  of  which  this  court  can  take  notice, 
and  is  not  germane  in  any  way  to  the  issues  involved  herein.  Cer- 
tainly the  appellee  would  not'  be  estopped  fnmi  pleading  the  facts  as 
to  said  balance  in  defense  of  such  a  claim. 

In  our  opinion  the  long  delays  which  have  attended  the  collection 
of  this  money  and  the  settlement  of  this  trust,  coupled  with  the  evi- 
dence that  appellee  has  had  her  day  in  court,  forbid  any  re-opening 
of  the  ease  to  enable  appellant  to  plead  further. 

For  the  reasons  indicated  the  petition  for  a  rehearing  or  a  modifi- 
cation of  the  opionion  heretofore  given  is  overruled. 


White  A  C(K?hran  v.  Moor£. 

ft 

(Filed  January  9,  1897.) 

1.  Judgments — Limitation — Where  a  second  execution  was  issued  upon  a 
judgment,  when  the  right  thereto  was  barred  by  the  lapse  of  fifteen  years  since 
the  issual  of  the  first  execution,  a  payment  made  upon  this  execution  did  not 
operate  to  reyive  the  judgment,  and  both  the  second  and  a  third  execution 
were  properly  quashed;  and  this  is  true,  although  during  a  part  of  the  fifteen 
years  an  action  in  equity  was  pending  to  enforce  the  judgment,  as  this  did  not 
suspend  plaintiff ^s  right  to  successive  executions  or  stop  the  running  of  the 
s  tatute. 

2.  Same — Voluntary  payment — Where  a  payment  is  voluntarily  made  by 
the  defendant  upon  a  judgment  within  fifteen  years  after  its  rendition,  the 
period  between  the  date  of  the  judgment  and  the. payment  is  no  longer  esti- 
mated as  a  part  of  the  period  of  limitation,  but  lin^itation  begins  to  run  anew 
from  the  date  of  the  payment. 
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K.  D.  Perkins  for  appellants. 
R.  S.  Crawford  and  G.  C.  Moore  for  appellee. 
Appeal  from  Whitley  Circuit  Court. 
Opinion  of  the  court  by  Jud)^e  Lewis. 

August  14,  1872,  White  &  Cochran  obtained  a  judgment  against  L. 
and  M.  A.  Moore  for  $584.55,  upon  which,  September  28,  1872,  an 
execution  was  issued,  and  in  due  time  returned  with  the  official  en- 
dorsement, ''no  property  found. '* 

On  and  not  until  February  16,  1890,  another  was  issued,  which  was 
returned  with  this  official  endorsement:  **Received  of  M.  A.  Moore 
$200  on  the  within  execution,  and  I  return  the  within  execution  by 
€onsentof  plaintiff  April  20,   1891." 

And  now  this  is  an  action  in  equity  by  M.  A.  Moore,  one  of  the 
original  defendants,  in  which  he  asks  Judi^menc  quashing  the  third 
execution,  i.ssued  February  2,  1894,  vacating  the  levy  made  under  it, 
and  prohibiting  plaintiffs  in  tiie  original  action  from  proceeding  fur- 
ther by  execution. 

As  more  than  fifteen  years  had  elapsed  after  return  of  the  first  be- 
fore the  second  execution  was  issued  the  statute  of  limitation  oper- 
ated as  a  bar  to  the  latter,  as  also  to  the  one  issued  in  1894,  unless  by 
one  of  the  modes  suggested  for  appellant,  running  of  the  statute  was 
suspended,  so  that  the  time  antecedent  to  the  date  of  the  second  exe- 
cution is  not  to  be  counted  in  computing  the  bar. 

It  has  t)een  repeatedly  held  by  this  court,  and  may  be  considered 
settled  doctrine,  that  a  partial  payment  made  on  a  bond  or  note 
within  the  statutory  time  operates  as  a  suspension  of  the  running  of 
the  limitation  between  the  accrual  of  the  cause  of  action  on  the  in- 
strument and  date  of  that  payment.  And  we  think  if  there  had  t)een 
a  partial  payment  of  the  Judgment  voluntarily  made  by  the  defend- 
ants within  fifteen  years  after  September  28,  1872,  when  it  was  ren- 
dered, running  of  the  limitatiQU  in  this  case  would  have  been 
likewise  suspended.  And  if  the  date  of  such  partial  pa3Mnent  had 
l)een  lets  than  fifteen  years  prior  to  the  issual  of  the  second  execu- 
tion there  would  be  no  bar  to  either  it  or  the  execution  issued  in 
1894. 

But  more  than  fifteen  years  had  elapsed,  and  consequently  there 
was  a  complete  statutory  bar  to  any  proceeding  on  the  Judgment  of 
1872,  when  the  payment  of  $200  was  made  on  the  execution  of  1892. 
Consequently  no  act  of  the  defendants  short  of  an  express  or  clearly 
implied  promise  to  satisfy  the  residue  of  the  Judgment,  founded  on 
moral  obligation  to  do  so,  could  have  operated  to  revive  it  or  entitle 
plaintifi^  to  an  execution  on  it. 

It  appears  that  in  1876  an  action  in  equity  was  instituted  to  subject 
certain  property  of  M.  A.  Moore  to  the  satisfaction  of  the  Judgment 
of  1872,  which  was  pending  until  1878.  But  that  action  was  merely 
a  cumulative  mode  of  securing  satisfaction  of  the  Judgment,  and 
did  not  have  the  efTect  to  suspend  plaintiffs'  right  to  successive  exe- 
cutions, nor  to  stop  the  running  of  the  limitation  of  the  time  within 
which  they  were  required  by  statute  to  cause  execution  issued  in 
order  to  prevent  the  bar  to  all  proceedings  on  that  Judgment. 

In  our  opinion  the  issual  of  the  execution  of  1892,  and  of  course 
that  of  1894,  was  illegal  and  ineffectual  for  every  purpose,  and  the 
Judgment  quashing  the  latter  and  prohibiting  further  proceeding 
under  it  is  affirmed. 
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Matney  V.  Ferrell. 
(Filed  January  9, 1897.) 

Married  women — Fraud  in  sale  of  land — Set-off — One  who  comes  into  a 
court  of  equity  must  do  equity;  and  the  court  will  either  refuse  altogether  to 
enforce  a  contract  tainted  with  fraud  or  will  purge  the  transaction.  Therefore, 
where  a  married  woman,  by  fraudulent  representations  which  she  induced  her 
husband  as  her  agent  to  make,  effected  a  sale  of  her  land,  which  she  and  her 
husband  conveyed  to  the  purchaser,  in  an  action  by  her  to  recover  an  unpaid 
balance  of  the  purchase  price  the  defendant  should  be  permitted,  if  he  asks 
it,  to  set-off  the  damages  he  has  sustained,  although  the  plaintiff,  being  a  mar- 
ried woman,  could  not  make  herself  liable  in  damages  for  a  failure  to  comply 
with  her  contract.  If,  however,  either  party  desires  it  the  contract  should  be 
rescinded. 

Connolly  &  Connolly  and  Birt  Belcher  for  appellant. 
E.  W.  Hines  and  Samuel  J.  Salyers  for  appellee. 
Appeal  from  Pike  Circuit  Court. 
Opinion  of  the  court  by  Judge  White. 

This  is  an  appeal  from  the  Pike  Circuit  Court.  The  appellee,  Ken- 
tucky Ferrell,  sued  appellant  to  recover  on  notes  executed  by  ap- 
appellant  Matney  for  tne  purchase  price  of  a  tract  of  land  near  Pike- 
ville,  in  Pike  county. 

The  whole  purchase  price  aurreed  to  be  paid  by  appellant  was 
$2,500,  of  which  he  had  paid  about  one-half  at  the  date  of  the  insti- 
tution of  this  suit. 

At  the  time  of  the  sale  of  the  land  Mrs.  Ferrell,  the  appellee, was 
a  married  woman,  wife  of  N.  M.  Ferrell,  who  has  since  departed 
this  life.  The  land  sold  to  appellant  was  the  property  of  Mrs.  Fer- 
rell, the  appellee.  The  appellant  resists  the  payment  of  the  notes 
sued  on  on  the  j?round  of  fraud  in  the  sale  of  the  land  to  him. 

Appellant  by  answer  charjjres  **that  he  made  the  contract  with.  N. 
M.  Ferrell,  the  husband  and  a^ent  of  appellee,  in  makin?  the  sale 
of  the  land  to  him,  for  which  the  notes  were  executed.  N.  M.  Fer- 
rell was  the  plaintiff's  husband,  and  the  person  with  whom  defend- 
ant made  the  trade,  and  who  had  authority  as  aurent  and  husband  of 
plaintiff,  falsely  and  fraudulently  represented  that  there  was  a  four- 
foot  vein  of  stone  coal  on  the  land  near  or  about  the  lower  end  of 
the  orchard,  and  which  showed  up  well,  and  that  said  vein  was 
worth  half  what  he  asked  for  the  land,  which  was  $2,500.  Defend- 
ant says  that  by  reason  of  these  representations  made  to  him  at  va- 
rious times  by  N.  M.  Ferrell,  plaintiff's  husband,  believintr  the 
same  to  be  true,  he  was  induced  to  make  the  purchase,  and  did  buy 
the  land  of  N.  M.  Ferrell,  plaintiff's  husband,  and  executed  the 
notes  sued  on. 

Defendant,  further  answering:,  says  that  plaintiff's  authorized  agrent 
and  husband,  N.  M.  Ferrell,  represented  and  told  him  before  and  at 
the  time  he  did  purchase  the  land  for  which  the  notes  were  exe- 
cuted that  the  said  coal  vein  was  near  the  creek  and  public  road, 
and  was  four  feet  thick  and  a  pood  quality  of  coal,  showed  up  well 
and  was  the  same  vein  as  the  Dick  Syck  vein,  and  giving  reasons- 
why  he  (Ferrell)  had  not  opened  upsaid  coal  mine,  charging  that  all 
these  representations  were  false  and  untrue,  and  were  made  by 
plaintiff's  husband  with  a  view  to  induce  defendant  to  purchase  the 
land. 
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Defendant  ■  further  charges  that  there  was  not,  at  the  time 
he  purchased  said  land,  such  a  vein  of  coal  on  said  land  at  the 
place  designated  by  plaintiff's  hushan'i,  or  on  siid  land  at  all, 
but  there  was  a  vein  of  coal  about  the  place  designated  by  plain- 
tiff's husband,  but  it  was  only  about  fourteen  inches  thick  and 
docs  not  enhance  the  value  of  the  land  or  add  anything  to  its 
value,  and  which  could  not  be  worlced,  and  also  chtirijes  that  all 
of  said  statements  of  plaintitf's  said  agent  and  husband  were  false 
and  untrue,  and  by  them  defendant  was  induced  to  make  the  pur- 
chase at  $2,500;  that  said  land  Wiis  worth  not  m')re  than  one-half 
that  sum  at  the  time  of  the  purciiase;  that  if  s.tid  vein  of  coal  had 
been  four  feet  thick  on  said  land,  as  represented  by  plaintiff's  hus- 
band at  the  lime  of  the  trade,  said  land,  would  have  been  worth 
$3,000.  He  pleads  the  difference  in  the  value  of  the  land  at  $1,250  as 
it  is,  and  what  it  would  hnve  been  worth  if  the  vein  of  coal  had  been 
on  it  as  represented,  it  being  $1,750  as  set-off  and  counterclaim 
against  the  notes  sued  on. 

To  this  answer  plaintiff*  filed  a  demurrer,  which  was  sustained, 
and  defendant  given  leave  to  amend,  whereupon  defendant  filed  his 
amended  answer,  in  which  he  charges  that  the  false  and  fraudulent 
representations  set  out  in  the  original  answer  were  made  by  plaintiff 
through  her  husband  and  agent,  N.  M.  Ferrell,  to  induce  this  de- 
fendant to  purchase  the  land,  and  were  all  known  to  her,  and  she 
caused  and  induce  I  them  to  be  made.  She  knew  at  the  time  of  the 
conveyance  they  had  been  made;  aciiuiesced  in  them;  acted  upon 
them;  carried  out  the  fraud  by  conveying  the  land  with  lull  knowl- 
edge of  the  fact  that  it  was  a  fraud,  knowing  at  the  time  that  the 
true  vendable  value  of  the  land  was  not  more  than  ^1,000  of 
$1,200. 

To  this  amendment  and  oriufinal  answer  plaintiff  insisted  on  their 
demurrer,  which  wassustained  by  the  court,  and  judgment  rendered 
for  appellant  for  the  amount  sued  for,  with  decree  of  sale  of  the 
land,  and  from  that  judgment  this  appeal  is  prosecuted  and  a 
reversal  asked. 

The  appellee  beinir  a  married  woman  at  the  time  of  the  sale  and 
conveyance  of  the  land  involved  in  this  case,  she  could  not  bind 
herself  by  promissory  contract  or  make  herself  liable  in  damages  for 
a  failure  to  comply  with  the  contract.  However,  when  one  comes 
into  a  court  of  equity  asking  the  court  to  enforce  a  contract  brought 
about  by  her  fraud  or  the  fraud  of  her  husband  while  acting  as  her 
agent  in  making  the  sale  of  her  property,  presents  a  different  ques- 
tion. A  court  of  equity  could  not  enforce  such  a  contract  without 
giving  its  aid  to  the  perpetration  of  a  fraud.  In  such  cases  the  courts 
of  equity  should  at  least  purge  the  transaction  or  refuse  to  stain  its 
ermine  by  taking  jurisdiction  of  the  complaint  of  a  plaintiff* asking 
the  enforcement  ot  a  contract  tainte<l  with  fraud. 

It  is  a  well-known  rule  of  equity  that  those  who  come  into  a  court 
of  equity  must  do  equity.  In  this  case  the  answer  and  amended 
answer  charge  fraud  and  false  representations  that  induced  the  appel- 
lant to  make  the  purchase;  that  these  false  and  fraudulent  represen- 
tions  were  made  by  appellees'  husband  and  agent,  and  that  the 
ap|>ellee  induced  and  caused  them  to  be  made,  knowing  they  were 
false  and  fraudulent,  and  now,  when  she  is  seeking  the  fruits  of  this 
fraudulent  transaction,  she,  to  avoid  it,  relies  on  her  coverture.  If 
the  statements  in  appellant's  answer  be  true,  and  it  must  be  taken 
as  true  on  demurrer,  we  see  no  reason  why  he  should  not  have  the 
right  to  set  off  the  damages  he  has  sustained  against  the  purchase 
money  not  yet  paid  by  him. 

vj'.  18—51 
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We  think  the  court  erred  in  sustaining:  the  demurrer  to  defend- 
ant's answer  and  amended  answer. 

Wherefore  the  Judgment  is  reversed  and  cause  remanded,  with 
<Jirec*tions  to  the  lower  court  to  set  aside  the  order  sustaining  demur- 
rer to  <lefendrtnt's  answer  and  nmended  answer,  and  overrule  the 
same,  and  for  further  proceedings  in  conformity  with  this  opinion. 
On  the  return  of  the  cause  the  court  sliould  allow  either  party  to 
amend  their  pleading  asking  a  rescission  of  the  contract  if  they 
should  desire  to  do  so. 


Starr  v.  Searcy,  &(\ 
(Filed  January  9,  18i;7— Not  to  be  reported.) 

Vendor^s  lien — The  vendor  of  an  undivided  half  interest  in  a  tract  of  land 
has  a  lien  for  the  payment  of  the  purchaHe  money  upon  only  one-half  the  land, 
and,  the  land  having  been  sold  to  satisfy  various  liens  upon  it,  she  can  look  to 
only  one-half  the  proceeds  for  the  payment  of  her  claim.  And  she  having 
united  with  the  vendee  in  a  mortgage,  her  lien  is  postponed  to  that  of  the 
mortgagee. 

J.  C.  Wickliffe  for  appellant. 
W.  P.  llillsman  for  appellees. 
Appeal  from  Nelson  Circuit  Court. 
Opinicm  of  the  court  by  Judge  Guffy. 

The  appellant,  Miss  Starr,  was  the  owner  of  one  undivided  half  of 
:a  tract  of  land  in  Nelson  county,  Ky.,  which  land  she  conveyed  to 
R.  O.  Dorsey.  The  other  half  was  at  one  time  owned  by  Julia  Dor- 
:sey,  Tate  OtTutt  and  J.  T.  Offutt.  Dorsey  and  wife  conveyed  their 
interest  to  (.)t!*utt.  Afterwards  Offutt  conveyed  the  whole  of  the  land 
to  Dors6»y,  taking  notes  for  the  purchase  money,  part  of  which  notes 
were  assigned  to  appellee  Searcy. 

It  also  appears  that  Otfutt,  Dorseys  and  the  appellant  all  united 
in  a  mortgage  on  the  land  in  favor  of  the  Mutual  Life  Ins.  Co.  of 
Kentucky.  The  insurance  company  brought  suit  to  enforce  its 
mortgage  lien,  making  the  appellees  and  appellant  parties,  and  by 
:appropriate  pleadings  the  various  lien  holders  asserted  their  claims. 

It  seems  that,  without  objection,  a  sale  of  the  land  was  adjudged, 
.and  the  controversy  is  as  to  priority  of  liens,  or  a  proper  pro  rata  of 
the  proceeds  of  the  sale. 

The  following  is  the  judgment  appealed  from:  **It  is  further  or- 
dered and  adjudged  that  the  cross- plain  tiff,  Nannie  R.  Starr,  has  a 
lien  on  the  tuna  remaining  out  of  the  proceeds  of  said  sale,  after 
paying  the  debt  of  the  plaintiff  and  the  costs  of  this  action,  to  the 
•extent  of  one-half  thereof;  that  the  cross-plaintiffs,  J.  T.  Offutt  and 
John  Searcy,  jointly,  have  a  lien  on  said  fund  so  remaining  to  the 
extent  of  one-half  thereof;  and  it  is  ordered  that  if  the  land  sold 
does  not  bring  a  sum  sufllicient  to  pay  the  debts  of  said  plaintiffs  and 
^cross-plain tiffs,  including  the  co'^ts  herein,  the  sum  remaining  after 
paying  said  plaintiffs'  debt  and  said  costs  be  divided  equally  be- 
tween  the  holders  of  the  liens  on  the  respective  moities  in  the  fol- 
lowing manner,  to  wit:  One-half  to  said  Nannie  B.  Starr  and  the 
remaining  half  to  J.  T.  Offutt  and  John  Searcy  jointly,  in  proportioQ 
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to  the  amounts  due  to  said  Offutt  and  Searcy  respectively  on  their 
votes  filed  therein.*' 

It  seems  to  us  that  the  Judgment  appealed  from  is  fully  sustained 
by  the  law  under  the  facts  as  admitted  in  the  pleadlnj^s  and  shown 
by  the  exhibits.  The  appellant  was  the  owner  of  an  undivided  half 
•of  the  land  in  question,  and  sold  the  same  for  f  1,000.  She  had  a 
lien  only  on  one-half  of  the  land  for  that  purchase  money.  That 
beins:  true, she  could  in  equity  have  a  lien  or  claim  on  only  one-half 
of  the  pnxieeds  of  the  land— that  is,  half  of  the  price  for  which  it 
sold.  She  having  united  in  the  mortjjage  to  the  insurance  company, 
it  follows  that  the  company  had  a  prior  lien  for  the  proceeds  of  the 
land  for  its  debt. 

Whether  appellant  has  any  further  claim  upon  Dor^ey,  jjro wing 
out  of  the  transaction  in  question,  is  not  before  us  for  decision. 

Judgment  alHrmed. 


Jackson  v.  Commonwealth. 
(Filed  December  8,  1896.) 

1.  Indictment  for  murder — An  indictment  against  two  peraons  jointly  for 
murder,  charging  that  both  did  "kill  and  murder"  the  deceased  **by  the  one  or 
the  other"  cutting  off  her  head,  the  other  being  present  aiding  and  abetting, 
but  that  which  did  the  catting  or  which  aided  and  abetted  the  same  is  not 
known  to  the  grand  jnrors,  is  good. 

2.  Criminal  trial  -Conduct  of  sheriff — There  can  be  no  reversal  because  of 
the  refusal  of  the  court  to  designate  some  other  person  to  perform  the  duties 
of  the  sheriff  during  the  trial  of  the  case,  the  affidavit  of  the  accused  that  the 
sheriff  had  taken  an  unusual  interest  in  bringing  about  his  conviction  not  be- 
ing sufficient  to  require  the  court  to  make  such  an  appointment,  and  there  be- 
ing nothing  to  show  that  the  sheriff  did  not  faithfully  perform  his  duty. 

3.  The  ticket  system  of  admission  to  the  courtroom  during  the  trial,  adopted 
by  the  sheriff  to  prevent  the  courtroom  from  being  overcrowded,  did  not  de- 
prive the  accused  of  his  right  to  a  public  trial,  tickets  being  issued  in  the 
order  in  which  requests  were  made  for  them. 

4.  Evidence — Although  no  mention  was  made  in  the  indictment  of  the  killing 
of  an  unknown  child  it  was  not  improper  to  permit  the  Commonwealth  to 
show  that  the  deceased  was  pregnant,  and  that  a  fojtus  of  five  months  was 
found,  as  that  fact  conduced  to  furnish  a  motive  for  the  killing,  and,  besides, 
helped  to  solve  the  question  as  to  where  the  killing  occurred,  there  being  less 
flow  of  blood  where  the  subject  is  pregnant. 

5.  Same — It  was  not  improper  to  permit  proof  of  conversations  between 
appellant  and  his  co-defendant,  in  which  each  accused  the  other  of  the  crime 
and  each  denied  his  own  guilt,  the  parties  having  voluntarily  entered  into  the 
conversations. 

€.  Conversatiojis  between  the  defendants,  when  confined  in  the  "sensitive  cells," 
were  competent,  being  voluntary. 

7,  Evidence — It  being  shown  that  cocaine  was  found  in  the  stomach  of  the 
dead  girl  and  that  the  accused  had  inquired  into  its  effects,  it  was  not  improper 
to  allow  a  witness  to  state  the  use  of  this  drug  in  producing  abortions,  and  its 
effects  on  the  system. 

8,  If  the  accused  cut  off  the  head  of  his  victim  in  Campbell  county  while  she 
wcu  in  fact  alive,  he  ^aB  guilty  of  murder,  although  he  believed  her  already 
^ead,  provided  this  act  succeeded  and  was  but  a  part  of  a  felonious  attempt  to 
kill  her  in  Cincinnati,  and  the  court  properly  so  instructed  the  jury  in  effect, 
there  being  some  evidence  upon  which  to  base  such  a  hypothesis. 

9,  If  the  acetised  feUmiovsly  administered  or  procured  another  to  administei' 
^rugs  to  the  deceased  for  the  purpose  of  procuring  an  abortion  when  she  was 
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so  far  gone  with  child  as  to  make  it  necessarily  dangerous  tocher  life,  or  when 
the  dingH  weie  in  themselves  cr  in  the  mcnnerof  their  r.dminietration  danger- 
ous to  her  life,  and,  though  Lelieving  her  to  ha%e  teen  killed  in  this  way,  he 
cut  her  head  off  in  Campbell  count j  when  she  was  in  lr.ct  alive,  jet  he  wis 
guilty  of  murcer,  and  the  couit  piopeily  to  instiucted  the  jtry;  f  l^o  insticct- 
ing  them  iu  substance  that  if  the  urugs  were  adminibteied  >Kken  not  danger- 
ous, he  >*as  guilty  of  \oliEtaiy  mEUfclaughter. 

10.  Aryvtjifnt  /o  Jmji/— Histoiicf.l  allusions  to  celebrated  cates  of  ciicum- 
fetantial  evidence  weie  not  impioper  in  argument  to  the  jury. 

L.  J.  Crawford  for  appellant. 
M.  R.  Lockhart  and  W.  S.  Taylor  for  appellee. 
Appeal  frona  Campbell  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazel rigg. 

The  appellant  was  jointly  indicted  with  one  Alonzo  Wallinjf  in 
the  Campbell  Circuit  Court  for  the  murder  of  Pearl  Brvan,  and  on 
his  h^eparate  trial  was  found  guilty  and  8entenc<d  to  be  hant^ed. 

It  will  be  necessary  to  submit  only  a  brief  nummary  of  the  facts 
disclosed  in  the  voluminous  record  lu  fore  us  to  render  intelligible 
the  various  complaints  urged  on  this  apjieal  against  the  judgment  of 
conviction. 

On  the  morning  of  Saturdny^Febiuary  1,  1SS6,  the  headhes  I  ody 
of  a  woman  was  found  on  the  farm  of  one  Locke,  near  Newport,  in 
Campbell  county.  Every  effort  to  find  the  head  proved  futile,  but 
the  shoes  the  dead  girl  wore  viere  marked  **Lewis  *  Ha.\s,  Green- 
castle,  Indiiina/*  and  this  circunistame  led  to  the  Identification  of 
the  bi.dy  as  that  or  Pearl  Pryan,  a  young  girl  of  that  city.  Her 
clothes  were  saturated  with  bh  fjd,  |  articularly  abcut  the  neck,  and 
a  lar^e  quantity  o(  it  was  found  on  the  j? round  near  the  neck,  cover- 
ing a  circular  spot  some  six  or  seven  inches  in  diameter,  anil  also  n 
spot  of  a  simihir  kind  some  fett  away.  Extending  near  to  or  over 
this  last  named  spot 'there  were  some  privet  bushe**,  the  leaves  of 
wliicii  were  spattered  with  blood,  anel  dro|;s  v  ere  discovered  pendinir 
under  the  knaves,  as  though  the  blood  hael  reached  the  under  side  of 
them  by  spurting  from  the  neck,  which  it  might  do  as  disclosed  by 
the  testimony  if  the  decapitation  had  taken  place  or  been  com- 
menced at  the  spot  near  the  bushes,  and  if  the  victim  were  alive  at 
the  time. 

These  and  other  circumstances  led  the  authorities  to  proceed  on 
the  theory  that  the  nmrdei- — for  such  it  evidently  appeared  to  be — 
occurred  in  Campbell  county. 

An  autopsy  disclosed  that  the  girl  was  pregnant,  and  a  healthy 
foetus,  of  some  five  months  development,  was  found,  which,  in  tjio 
opinion  of  the  e'xperls,  was  probably  alive  until  the  death  of  the 
mother.  The  inquiries  which  led  to  the  identification  developed  the 
fact  that  appellant,  Scott  Jackson,  a  dental  student  at  the  Ohio  Med- 
ical College,  but  who  formerly  lived  at  Greencastle,  was  probably 
the  author  of  the  girl's  ruin. 

It  was  established  beyond  question  that  Pearl  Bryan,  after  tryiDjr 
without  success  certain  remedies  prescribed  by  the  appellant,  left 
home  on  the  Monday  preceding  her  death,  ostensibly  to  ^o  to  In* 
dianapolis  to  visit  friends,  but  in  fact  to  come  to  Cincinnati  in  order 
that  appellant  might  in  some  way  procure  relief  for  her,  and  it  was. 
shown  that  when  she  arrived  in  the  city,  where  she  was  a  stranger^, 
she  applied  to  him,  or  to  him  and  Walling,  the  roommate  and  inti- 
mate associate  of  Jackson,  for  the  purpose  indicated. 
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On  several  days  succediriK  her  arrival  the  three,  Jackson,  Walling 
»nd  Pearl  Bryan,  were  seen  together  in  different  parts  of  the  city, 
thouifh  where  she  stayed  during  this  time  does  not  clearly  appear. 
By  one  witness,  and  by  one  only,  does  the  Commonwealth  directly 
connect  the  appellant  and  his  associate  Walling  with  the  girl  atabout 
the  time  she  must  have  been  murdered.  This  witness,  a  negro, 
Oeorge  H.  Jackson,  testifies  that  at  about  1  o'clock  on  the  night  of 
Friday,  the  81st  (or  rather  the  morning  of  February  1st),  he  was 
employed  to  drive,  and  did  drive,  a  hack  or  cab  from  Cincinnati 
acmss  to  Newport,  and  out  to  a  point  near  where  the  body  was  sub- 
sequently found,  and  was  accompanied  by  Walling,  who  rode  on  the 
seat  with  him,  and  by  appellant,  who  was  in  the  interior  of  the  ve- 
hicle with  another  person  whom  he  could  not  see,  but  whom  he  took 
to  be  a  woman  in  distress,  etc. 

This  witness  was  discredited  by  proof  seriously  affecting  his  repu- 
tation for  truth  and  veracitv  and"  by  other  circumstances,  though  it 
is  fair  to  sav  that  he  appears  to  be  corroborated  in  some  n'laterial 
respects.  To  discard  his  testimony  entirely  is  by  no  means  to  affect 
the  State's  case  against  the  prisoner. 

It  is  shown  that  on  the  Wednesday  preceding  the  murder  the  ac- 
cused bousfht  some  seventeen  grains  of  coc;iine,  and  an  analysis  of 
the  girl's  stomach  discloses  that  cocaipe  had  been  administered  to 
her.  He  is  shown  to  have  had  posses-^ion  after  the  girl's  death  of 
the  valise  l»elonging  to  her,  cm  the  inside  of  which  were  blood  stains 
and  in  which  was  also  found  some  strands  of  hair,  believed  to  have 
come  off  her  head,  from  its  color,  etc.,  and  also  dirt  or  mud  corres- 
ponding in  microscopical  appearance  with  that  where  the  body  was 
found. 

On  Jackson's  pants,  found,  however,  in  Walling's  locker,  were 
found  blood  stains,  and  on  the  knee  was  al>o  found  some  earth  which, 
cinder  the  microscope  and  by  chemical  analysis,  is  found  identical 
with  the  earth  found  at  the  point  where  the  body  was  discovered. 
His  coat  is  also  found  in  the  sewer,  where  he  admits  having  thrown 
it,  stained  with  blood.  He  is  found  in  possession  of  her  clothing, 
which  he  attempted  to  dispose  of.  He  admits  that  he  attempted  to 
iret  rid  of  the  valise  by  throwing  it  in  the  river,  and  by  attempting 
to  place  it  on  an  outgoing  train. 

There  is  |)rotluced  and  he  admits  writinsr  a  letter  to  his  friend  and 
associate,  one  Wood,  in  which  he  asks  Wood  to  write  in  Pearl's 
name  to  hpr  parents  from  Chicago,  or  elsewhere,  saying  she  was 
tired  of  living  at  home  an(l  was  at  the  place  of  writing,  and  con- 
cludes with  these  words:  **Get  the  letter  off  without  one  second's 
delay,  and  burn  this  at  once.  Stick  by  your  old  chum.  Bill,  and  I 
will  help  you  out  the  same  wav,  or  some  other  way,  some  time." 

The  theory  of  the  defense  is,  and  the  accused  so  testified,  that 
Wood  was  the  author  of  the  girl's  misfortune,  and  sent  her  to  Cin- 
cinnati, where  he  had  nmde  an  arrangement  to  turn  her  over  to 
Walling,  who  was  to  perform,  or  had  performed,  an  abortion.  He 
«ays  that  he  last  saw  the  girl  at  noon  of  Wednesday,  and  affects 
not  to  have  inquired  of  Walling  thereafter  of  the  success  or  failure 
of  the  plan,  or  to  have  known  anything  of  her  whereabouts;  that  he 
knew  nothing  or  suspected  nothing  wrong  until  while  at  supper 
with  Walling,  on  Saturday  evening,  he  read  a  newspaper  account  of 
the  finding  of  a  headless  body  on  the  Lr>cke  farm,  and  at  once  had 
a  presentiment  that  **this  was  Walling's  case."  He  discovered  from 
Walling's  conduct  on  that  occasion,  and  from  what  Walling  con- 
fessed to  him,  that  his  suspicion  was  well  founded. 

He  then  became  panic-stricken,  and  attributes  to  this  mental  con- 
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(lition  his  suJisequent  conduct  in  helping  Wallinp:  to  dispose  of  the- 
dead  girrs  effects  and  in  writing  the.damagints  letter  to  Wood.  All 
this  he  testifif's  was  done  at  the  instance  of  Walling,  and  while  he- 
was  under  Waiting's  influence  Hnd  in  the  mental  condition  named. 

This  recital,  without  nn  elaboration  of  the  proof,  some  of  which  is- 
wholly  at  variance  with  the  theory  of  the  tlefense,  serves  to  show 
that  the  facts  in  evidence  conduced  to  establish  the  guilt  of  the  ac- 
cused, and  further  than  this  we  are  not  authorized  to  examine  the^ 
testimony,  being  confined  exclusively,  under  t he  ex  press  language 
of  the  law,  to  a  review  of  errors  of  law  appearing  of  record,  and 
then  only  when  they  are  such  as  to  affect  the  substantial  rights  of 
the  accused. 

By  his  demurrer  and  motion  in  arrest  of  judgment  the  appellant 
first  raises  the  question  of  the  sufficiency  of  the  indictment.  This  in- 
strument is  as  follow\s:  **The  grand  jury  of  Campbell  county,  in  the 
name  and  by  the  authority  of  the  Commonwealth  of  Kentucky,  ac- 
accuses*  Scott  Jackson  and  Alonzo  Walling  c)f  the  crime  of  murder, 
committed  as  follows,  to  wit:  The  said  Scott  Jackson  and  Alonzo- 

Walling  on  the  —  day  of ,  1896,  before  the  finding  of  thia 

indictment,  in  the  county  aforesaid,  did  willfully,  fehmiously  and 
with  malice  aforethough,  kill  and  murder  Pearl  Bryan  by  the  one  or 
the  other,  the  said  Scott  Jacki^on  or  Alonzo  Walling,  with  a  knife  or 
other  sharp  Instrument,  cutting  the  throat  of  the  said  Pearl  Bryan 
so  that  she  did  then  and  there  die,  the  other  being  then  and  there 
present,  aiding  and  abetting  the  same,  the  exact  manner  whereof  is 
unknown  to  the  grand  jurors,  and  which  did  the  cutting,  Scott 
Jackson  or  Alonzo  Walling,  or  which  aidefl  and  abetted  the  same  is 
unknown  to  the  juroi-s,  against  the  peace  and  dignity  of  the  Com- 
monwealth of  Kentucky." 

It  is  urg(  d  that  this  indictment  is  not  direct  and  certain  as  regards 
the  party  charj^ed,  but  charges  in  the  alternative  that  one  party  or 
the  other  committed  the  offense,  when  it  is  permissible  only  t(»  charge 
in  the  alternative  the  different  modes  or  means  of  committing  an  of- 
fense. 

The  indictment,  however,  charges  directly  and  certainly  that  Jack- 
son did  kill  and  murder  Penrl  Bryan,  first  by  himself  cutting  her 
throat  with  a  knife,  or  f^ccondly  by  aiding  and  abetting  Walling  in 
doing  so. 

The  cutting  by  himself  is  one  mode,  and  the  aiding  and  abetting^ 
Walling  whilst  he  did  the  cutting  is  anoth'T  mtde  of  committing 
the  murder,  and  these  modes  and  means  may  be  charged  in  the  al- 
ternative. 

The  indictment  is  sufficient,  and  its  accuracy  and  conciseness  of 
expression  is  to  be  commended. 

Prior  to  the  trial  the  appellant  souyht  to  prevent  the  sheriff  of  the 
county  from  per/orndng  his  usual  duties,  and  for  that  purpose  filed 
his  affidavit  stating  that  that  officer  had  taken  an  unusual  and  re- 
markable interest  in  bringing  about  a  conviction  of  the  accused,  and 
had  frequently  <lenounced  him  and  his  co-defendant, Walling,  as  the 
guilty  parties,  and  had  devoted  his  whole  time  to  hunting  up  evi- 
dence against  them,  and  had  endeavored  by  threats  of  punishment 
to  force  the  defendants  to  confess  to  the  crime.  The  court's  refusal 
to  relieve  the  sheriff  furnishes  another  ground  of  complaint. 

Unquestionably  if  it  should  be  shown  in  any  case  to  the  sjitisfac- 
tion  of  the  court  that  a  sheriff  was  a  "party'*  or  was  '^interested"  in 
the  proceeding  (Civil  Code,  section  667,  and  section  151,  Criminal 
Code),  then  another  officer  should  be  designatenl  to  execute  the  pro- 
cess, and  so  in  criminal  proceedings  '*the  court  may,  for  sufficient 
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cause,  designate  sr>me  other  officer  or  |)er8()n  than  the  sheriff  to  sum- 
mon petit  jurors."  (Section  193.  Criminal  Code.) 

In  this  case  it  is  not  pretended  that  the  sheriff  had  any  personal 
feeling  or  bias  against  the  prisoner,  or  was  personally  interested  in. 
the  trial.  While  the  ^'sufficient  cause''  named  in  the  law  is  not  de- 
fined, this  court  in  Forman  v.  Commonwealth,  86  Ky.,  6<I3,  said  of 
a  somewhat  similar  complaint  that  the  unsupported  affidavit  of  a 
defendant  that  the  officer  "was  not  a  suitable  person"  and  was- 
"biased  against  him"  and  ** would  not  summon  impartial  men  to 
act  as  jurors"  did  not  furnish  sufficient  cause  for  his  removal. 

It  does  not  appear  from  the  record  here,  and  it  was  not  intimated 
during  the  trial,  that  the  sheriff  or  his  deputies  failed  to  execute  all 
process  placed  in  their  hands  by  the  accused.  As  to  the  jury  it  does 
not  appear  whether  any  member  thereof  was  summoned  by  the 
sheriff  or  any  of  his  deputies,  and  certainly  there  is  no  evidence  ia 
the  record  that  he  or  they  failed  to  perform  properly  any  duty  in 
this  behalf. 

In  this  connection,  as  it  involves  the  conduct  of  the  sheriff,  we- 
notice  the  complaint  with  respect  to  what  is  termed  the  ticket  sys- 
tem of  admission,  adopted  by  the  sheriff  to  control  the  attendafice 
at  the  trial. 

The  affidavit  of  the  accused,  filed  several  days  before  the  trial 
commenced,  was  to  the  effect  that  Sheriff  Plummer  '*had  announced 
his  intention  of  permitting  no  one  to  enter  the  courtroom  upon  the 
trial  herein  excepting  members  of  the  bar  and  court  officials  who 
shall  not  hold  a  ticket  of  admir^sion  issued  by  him,  and  that  such 
tickets  should  be  good  Utr  only  one  half  of  a  daily  session,  and  that 
no  per-^on  sh^ll  receive  tickets  more  than  once;  and  that  if  said 
Plummer  sliall  be  permitted  to  carry  out  said  program,  friends  of 
affiant,  and  all  others  who  are  not  favorites  of  said  Plummer,  will 
be  denied  admission  to  the  courtroom  during  the  trial,  and  that  af- 
fiant will  thus  be  denied  his  right  to  an  open  and  public  trial,  free 
from  partiality  and  favoritism,  etc." 

Accompanying  the  paper  was  a  motion  that  the  court  direct  the- 
sheriff  **lo  permit  any  and  all  wellbehavt^d  and  respectable  persons, 
who  desired  to  attend  the  trial  herein,  to  do  so,  so  long  as  such  per- 
sons cafi  be  conveniently  accoinmoiiated  in  the  courtroom,  and  to- 
refrain  from  admitting  some  an<i  excluding  others,  merely  to  gratify 
his  own  cajirice  and  at  his  own  pleasuie,  and  to  refrain  from  exclud- 
ing any  pers  >n  for  the  sole  reason  that  he  may  not  hold  a  ticket  of 
admission,  etc." 

Here  is  an  effort  to  forestall  the  action  of  the  sheriff,  as  well  as  a 
charge  in  advance  that  the  sheriff'  would  prostitute  his  office  out  of 
mere  caprice  or  his  own  pleasure.    The  court  properly  relused  to 
take  any  notice  of  tlie  affidavit  or  motion. 

It  is  significant  that  when  the  trial  was  over  the  accused  was  not 
able  to  say  that  any  of  his  friedds,  or  any  other  person  who  desired 
to  attend,  had  been  prevented  from  doing  so,  but  contents  himself 
with  tiling  an  affidavit  that  the  ticket  system   had  been  carried  out 
during  the  trial,  and  the  admission  of  pers:)ns  rejfulated  thereby. 

While  much  has  been  sai<l  in  oral  argunjent  and  by  brief  on 
this  alleged  error  there  is  not  the  slightest  indicati«m  that  the- 
ticket  system  was  carried  on,  and  the  tickets  of  admission  issucxl 
otherwise  than  to  those  who  first  applied  for  them,  and  for  the  sole 
purpose  of  preventing  an  overcrowding  of  the  courtroom.  Thia 
plan  was  carried  on  under  the  eye  of  the  trial  judge,  and  we  quote 
his  ruling  on  the  point  when  discussing  this  ground  for  a  new  trial; 
**The  fifth  ground  is  stated  to  be  Vrror  of  law  committed  in  refusing 
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to  permit  defendant  to  have  an  open  and  public  trial,  free  from  fa- 
voritisnn  and  partiality.'  There  is  absolutely  no  foundation  for  such 
a  statement.  There  is  no  suggestion  made  that  there  was  the  slight- 
est discrimination  in  the  admission  of  persons  to  the  courtroom. 
The  court,  to  enable  it  to  transact  business  and  as  a  protection  to  the 
defendant,  directed  the  sheriff  to  have  tickets  of  admission  to  the 
courtroom  limited  in  numbers  to  the  seating  capacity  of  the  room, 
and  to  give  them  in  the  order  in  which  requests  were  made  to  him 
for  them;  that  if  strangers  applied  for  them  to  satisfy  himself  they 
were  not  persons  who  might  do  violence  to  the  defendant.  The 
€ourt  has  no  knowledge  that  while  the  tickets  were  not  exhausted 
any  person  was  refused  one.  The  ticket  system  prevented  disorder 
in  the  corriders  of  the  courthouse.'' 

In  the  case  of  People  v.  Murray,  14  L.  II.  A.,  405,  relied  on  by 
counsel  for  appellant,  the  order  of  the  trial  court  to  the  police  officer 
was  to  **stand  at  the  door  and  see  that  the  room  is  not  overcrowded, 
but  that  all  respectable  citizens  be  admitted,  and  have  an  opportun- 
ity to  get  in  whenever  they  should  apply." 

The  Supreme  Court  (Michigan)  said:  *'It  is  shown  beyond  ques- 
tion that  during  the  whole  trial  the  courtroom  was  not  overcrowded, 
nor  were  the  seats  provided  for  spectators  occupied  to  any  great  ex- 
tent. This  officer  was  under  the  control  of  the  court,  aud  when  the 
<?ourt  was  informed  that  he  was  excluding  citizens  and  taxpayers, 
he  refused  to  take  any  notice  of  the  complaint,  and  left  the  officer 
to  exercise  his  discretion  as  to  what  respectable  citizens  he  should 
^dmit." 

It  is  not  pretended  that  any  surh  exclusion  or  discrimination  was 
practiced  in  this  case.  Had  the  ourt  adopted  the  suggestion  con- 
tained in  the  motion  of  appellant's  counsel,  and  directed  the  officer 
to  admit  all  ^^resperfaOfe  persons,"  then  the  vigorous  language  of  the 
case  cited,  denouncing  the  plan  as  violative  of  the  constitutional 
right  of  "public  trial,"  would  have  been  applicable  here;  for,  as  in- 
dicated in  that  case,  no  citizen  is  required  to  jjresent  to  a  police  or 
other  officer  a  certificate  of  resf)ectability  before  he  is  entitled  to  at- 
tend a  put)lic  trial,  as  demanded  by  the  Constitution  of  his  country. 

Counsel  next  discusses  the  alleged  errors  of  the  court  in  admitting 
and  excluding  testimony.  These  are  quite  numerous,  ancf,  while 
^11  have  been  examined  carefully,  only  the  more  important  seem  to 
demand  special  comment. 

It  is  to  be  rememt)ered  in  this  connection  that  the  true  solution  of 
this  mysterious  case  rests  largely  not  upon  direct  testimony  explain- 
ing the  immediate  transaction,  but  upon  circumstances  affecting  or 
supposed  to  affect  the  main  transaction;  so  that,  as  said  by  this  court 
in  the  O'Brien  case  (89  Ky.,  362),  **the  evidence  should  be  allowed 
to  take  a  wide  range,  otherwise  the  guilty  would  often  go  unpun- 
ished. It  is  true  there  must  be  some  connection  between  the  fact  to 
be  proven  and  the  circumstances  offered  in  support  of  it;  yet  any 
fact  which  is  necessary  to  introduce  to  explain  another,  or  which 
afforded  an  opportunity  for  any  transaction  which  is  in  issue,  or 
shows  facilities  or  motives  for  the  commission  of  the  crime,  may  be 
proven.  Even  evidence  tending  to  prove  a  distinct  offense  is,  there- 
fore, admissible  if  it  shows  facilities  or  motives  for  the  conimission 
of  the  one  in  questioti.  The  purpose,"  says  the  court,  "is  to  weave 
a  net  about  the  guilty,  and  often  this  can  no  more  be  done  by  proof 
of  a  single  circumstance  than  the  building  of  a  house  with  a  single 
brick." 

This  language  is  particularly  applicable  to  the  first  complaint  of 
<*ounsel  on  this  subject. 
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The  autopsy  held  by  the  coroner  developed  that  he  found  a 
healthy  foetus,  which  must  have  been  alive  up  to  the  time  of  the 
mother's  death.  This  is  claimed  to  be  error  because  no  mention  is 
made  of  the  murder  of  an  unborn  child  in  the  indictment.  We  think 
the  existence  of  the  foetus  conduces  to  furnish  a  motive  for  the  kill- 
ing; its  age  would  show  the  necessity  for  immediate  action  if  relief 
was  to  be  afforded  or  concealment  made  longer  possible.  Moreover, 
it  appears  that  where  death  is  caused  by  hemorrnge,  there  is  less 
flow  of  blood  in  cases  where  the  subject  is  pregnant,  owing  to  the 
mysterious  effort  of  nature  to  maintain  the  lile  of  the  f(etus;  and 
this  question  of  the  quantity  of  blood  found  about  the  body  affects 
the  very  jurisdiction  of  the  court  trying  the  case,  as  upon  it  depends 
•chiefly  the  solution  of  the  (juestion  wliether  the  decapitation  oc- 
-curred  during  life,  and  at  the  spot  where  the  liody  was  found. 

Serious  complaint  is  urged  against  the  competency  of  Mayor  (/aid- 
well's  testimony  to  the  extent  jmrticularly  that  the  witness  gave 
any  conversation  hetween  Jackson  and  Walling  after  their  arrest. 
The  point  of  the  objection  can  be  understood  the  better  by  quoting 
from  the'bili  of  evidence. 

'*yl. — Mr.  Jackson  was  asked  about  the  satchel^and  he  said  he  had 
Jeft  the  satchel  at  Mr.  Legner's  .«aloon  across  the  street  Irom  where 
he  roomed.  When  asked  why  he  brou^'ht  that  satchel  out  he  said 
he  wanted  to  loan  it  to  a  young  doctor,whose  name  I  do  not  remem- 
ber, and  he  intended  taking  it  to  the  college  to  jiive  it  to  him,  but 
he  did  not  give  it  to  him,  and  finally  admitted  that  it  was  Pearl 
Bryan's  satchel.  Walling  then  repeated,  '1  want  to  say  in  the 
meantime,  in  one  of  these  conversations,  we  had  told  lioth  these 
young  men  that  they  did  not  have  to  make  any  confessions  to  any 
person;  that  they  were  at  perfect  liberty  to  refu-e  to  answer  any  and 
all  questions  that  were  lisked  them.'  Walling  then  stated  in  his 
presence  that  when  Mr.  Jackson  came  back  Irom  his  holiday  vaca- 
tion he  took  him  into  the  corner  of  his  room  on  Ninth  street,  where 
they  roomed,  and  told  him  that  lie  was  in  trouble  with  Pearl 
Bryan,  and  that  he  intended  to  kill  her.  When  asked  how,  he 
says:  '1  propose  to  get  a  room,  take  her  to  the  roonj  and  give  her 
some  quick  poisoti  and  leave  her  there.'  Then  again,  he  says,  he 
<;hanged,  and  said:  *No,  1  will  cut  her  up  into  pieces  and  take  the 
pieces  and  deposit  them  in  different  places  al)out  the  city.'  On 
this  evening  he  said  that  he  saw  Pearl  Bryan  at  the  postoffice, 
and  I  believe  that  was  Thursday  evening  instead  of  Wednesday 
evening.  He  said  that  Jackson  had  made  arrangemenis  to  take  her 
over  to  Bellevue  (I  think  it  was)  or  over  at  the  sand-bar  or  some 
place  and  then  kill  her,  take  her  head  off  and  bury  her.  He 
ijaid  that  Jackson  asked  of  the  physician"^  as  to  the  etfects  of  the 
different  kinds  of  poisons  and  that  he  had  a  standard  medical  dic- 
tionary in  hi»  room  studying  the  etfects  of  poisons,  and  that  he 
asked  one  physician  particularly  as  U)  the  eflecis  of  cocaine,  and  he 
said  that  Jackson  went  to  Sixth  street  to  a  pharmacist  and  got  co- 
-caine,  and  he  brought  it  back  and  he  said  there  wms  a  level  tea- 
spoonful — a  small  teaspooful  as  he  described  il;  that  he  poured  it 
out  and  <lis8olved  it  in  two  tea^poonfuls  of  water  and  put  it  in  a  l)ot- 
tle,  as  he  said,  to  give  her  to  paralyze  her  vocal  orjzans  or  throat,  and 
then  cut  her  head  otl'.  Jackson  turned  to*\Vally'as  he  called  him 
at  this  time,  and  he  saj-s:  *Wally,  why  do  you  talk  that  w.iy?  You 
know  you  are  not  telling;  the  truth;  you  know  that  y(»u  killed  Pearl 
Bryan,'  whereupon  Walling  says:  *No,  you  know  that  you  killed 
her,  and  why  don't  you  tell  where  her  head  is?'  Then,  when  Jack- 
son was  asked  where  Peal  Hryan's  head  was,  he  says,  '1  dim't  know; 


802  JACKSON    V     COMMONWEALTH. 

Wally  jsays  he  threw  it  overboard.'  Then  he  (Jackson)  said  that 
they  took  her  (•h)thes  and  made  one  or  two  trips,  I  don't  remember^ 
to  the  river,  and  threw  part  of  them  over  into  the  river  and  some 
into  the  sewers,  but  lie  could  not  tell  where.  Mr.  Jackson  then 
said  that  there  was  a  bundle  that  he  had  given  Walling:;  that  Wal- 
ling had  a  bundle  and  asked  him  what  he  did  with  it.  Walling 
says  that  bundle  is  up  in  my  locker  at  the  college.  The  bundle 
WHS  sent  for  and  brought  into  their  presence,  and  it  was  a  pair  of 

f>antalnons  which  Jackson  identified  as  his,  but  said  that  he 
ladn't  seen  them  for  some  time;  that  W^alling  must  have  worn 
them,  and  thereupon  I  asked  them  as  to  where  the  other  clothes^ 
were,  whereupon  Walling  says:  *Jackson,  why  don't  you  tell  him 
where  those  things  are;  you  might  just  as  well  do  it  now  as  any 
time?'  Whereupon  Jackson  said  that  on  the  Saturday,  I  believe 
it  was,  that  they  were  walking  up  Plum  street  with  the  bun- 
dles, that  they  met  there  some  young  physician  or  dental  stu- 
dent coming  toward  them  in  an  opposite  direction,  when  they 
changed  around  and  went  down  Plum  and  out  Ninth.  Jackson,  as 
he  said,  went  in  Little  Richmond  street,  and  emergeil  from  that,, 
after  I  he  other  man  had  passed,  and  came  back  down  Plum  to 
Ninth,  fiofii  Nintn  to  Richmond,  and  out  RichmontI  street  west- 
ward, where  he  threw  the  bundle  in  one  of  the  manholes  or  sewers^ 
hut  he  could  not  state  which.  The  sewers  were  drained  or  searched 
and  the  bundle  brought  to  the  department  and  Mr.  Jackson  iden- 
tified it  as  his  coat,  first  denying  that  it  was  his;  said  it  was  Wait- 
ing's, but  afterwards  admitted  that  it  was  his  coat,  but  that  Walling 
must  have  worn  it.  There  were  several  conversations  of  this  char- 
acter, one  time  Walling  accusing  Jackson  of  killing  the  girl,  then 
Jat'kson  accusing  Walling  of  killing  her." 

It  is  alt')gether  clear  that  the  statements  of  both  Jackson  and 
Walling  were  iiiade  voluntarily,  and  are  free  from  the  suspi<'ion  of 
having  Ix^en  procured  by  promises  or  threats.  It  follows,  tlierefore, 
indi-*piitably  that  Jackson's  statements  are  competent.  These,  how- 
ever, without  the  corresponding  porti<ins  of  the  conversation,  as 
made  up  by  Wallinji's  ftaiements,  would  le  unintelligible.  The 
whole  niu-t  l)e  taken  in  order  to  get  the  sense  of  it. 

Here  Walling  disclosi  s  where  a  bundle  is — a  bloody  coat — and  it 
is  found  where  he  locates  it.  Jackstjn  also  tells  wheie  a  bundle  is- 
— a  pair  of  pantaloons,  muddy  and  bloody — and  the  l)undle  is  found 
where  he  locates  it.  Theie  is  no  conlcssion  by  either  party,  and  no 
adnrn^ion  of  any  fict  intended  to  be  inculpatory.  The  conversation 
was  voluntarily  cntend  into  hy  each  [)arty  to  it,  and  we  think  the 
whole  of  it  was  competent;  butOn  the  following:  day  the  court  said 
to  the  jury:  "When  upoti  yesterdity  I  permitted  Judge  Caldwell  to 
detail  to  you  what  Walling  had  stated  concerning  the  conduct  and 
statements  of  Jacksui  to  him  in  Jackson's  presence,  it  wus  done  and 
admitted  to  you  as  testimony  in  this  case  for  the  sole  purpose  of 
your  deterniininir  from  what  Jackson  said,  or  his  conduct  at  the  lime^ 
In  Jmlge  Caldwell's  pre-encc,  whether  he  admitted  or  denied  the 
statements  made  by  Wnlling;  and  you  will  determine,  from  all  the 
testimony  you  hear  in  this  case,  whether  or  not  Jackson,  by  his  con- 
duct, expressly  or  impliedly  adndtted  or  denied  what  Walling 
said." 

Wo  are  not  satisfied  that  it  was  proper  to  thus  limit  this  testimony. 
On  the  contrary,  it  would  seem  that  those  portions  of  Walling'd 
statements  which  Jackson  did  not  deny,  or,  in  other  words,  renutined 
silent  about,  were  the  portions  which  were  incompetent,  if  any  were. 
This  is  true  becau-e  Jackson  was  not  callefl  on,  or  it  was  not  incura- 
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bent  on  him  to  speak  at  all.  He  had  therif^ht  to  remain  silent  when 
charged  with  the  crime,  and  guilt  is  not  to  be  imputed  to  him  by 
reason  of  that  silence. 

As  we  have  seen,  however,  he  did  not  remain  silent,  but  volunta- 
rily entered  into  the  conversation,  denying  every  imputation  of 
guilt.  Later  on  the  witness,  Crim,  was  testifying  to  conversations 
between  Jackson  and  Walling  and  the  officers,  and  testified  that 
Walling  said  that  the  Saturday  before  the  arrest  he  met  Jackson  in 
Cincinnati  with  a  Penny  Post  in  his  hand;  that  Jackson  told  him 
**they  had  something  to  work  on;  that  if  it  were  not  for  those 
damned  shoes  we  would  be  all  right;"  and  further  said  that  **I  see 
the  detectives  have  gone  to  Greencastle,  and  it  looks  damned  blue." 
In  response  to  this  Jackson  answers  I:  *'It  is  not  true,  and  you  know 
it  is  not  true, Walling."  Thereupon  the  court  said  to  the  jury:  **  You 
are  to  disregard  every  statement  this  witness  has  detailed  that  Wall- 
ing made,  which  Jackson  denieri  the  truth  of.  I  take  this  occasion 
now  to  charge  you  further  that  you  will  do  the  same  as  to  all  the 
testimony  that  Judge  Caldwell  gave  as  to  what  Walling  siid  upon 
this  same  occasion,  to  which  Jackson  answered,* Walling,  you  know 
you  are  not  telling  the  truth.'  All  that  testimony  you  will  disre- 
gard, and  will  not  consider  it  in  coming  to  a  conclusion  in  this 
case." 

Still  later  in  the  trial,  and  after  the  defendant  had  testified  min- 
utely as  to  these  conversations  and  his  <-onduct  and  n)anner  toward 
Walling,  the  witnesses?,  Caldwell,  Crim,  Deitsch  and  others,  were 
brought  back  in  rebuttal,  and  were  allowed  to  testify  to  the  manner 
of  Jackson's  denial  of  Walling's  statements,  the  court  saying:  **The 
court  now  tells  the  jury  that  for  the  purpose  of  rebutting  the  testi- 
mony of  Scott  Ja<*kson,  and  for  that  purpose  only,  the  jury  will  con- 
sider statements  mad^by  Chief  Deitsch,  ]\rayor  Caldwell,  Cal  Crim, 
McDermott,  Julius  Plummer  and  Mr.  Poock,  in  reference  to  I'on- 
versations  that  they  detailed  between  Walling  and  Jackson,  in  the 
presence  of  Chief  Deiisch  and  Mayor  Caldwell,  in  reference  to  what 
Jackson  had  said  to  Walliuir  when  in  Jackson's  room  and  Jackson's 
denini  of  it;"  and  rtnally,  in  a  written  Instruction  (No.  13),  the  court 
told  the  jury  that  *Sill  the  evidnnee  olfered  hy  the  Commonwealth 
as  to  any  statement  of  Alonzo  Wallinir,  the  truth  of  which  the  de- 
fendant, Scott  Jackson,  denied,  and,  as  to  the  manner  and  languaije 
of  the  denial,  are  to  h^  considered  by  them  solely  in  rebutting  the 
defendjmt's  testimony  thereto — that  is,  to  contradict,  weaken  or  ex- 
plain Scott  Jackson's  statements  in  reference  thereto,  and  not  as 
testiniDuy  upon  which  to  find  him  jruilty.  The  defen  hint's  own 
statements  of  what  Alonzo  Walling  said,  and  the  langu  »u:e  and 
manner  of  his  denial,  are  before  the  jury  for  every  pnrpo-e." 

As  in  all  the  conversations  Jackson  di<l  in  fact  deny  the  truth  of 
every  charge  looking  to  his  guilt  made  by  Walling,  the  effect  of  the 
court's  ruling  was  to  exclude  from  the  jury  all  that  Wallin«jr  said 
to  Jackson's  detriment,  except  as  affecting  his  own  statements  on 
the  stand  with  respect  thereto.  This  we  have  seen  was  more  favor- 
able to  him  than  he  had  the  right  to  demand. 

We  are  of  the  opinion  further,  in  view  of  the  fact  that  cocaine  was 
found  in  the  stomach  of  the  dead  girl,  and  that  the  accused  had  in- 
quired into  its  effects,  that  the  witness,  CuUen,  was  prop  *rly  allowel 
to  state  the  use  of  this  drug  in  the  production  of  abortion  and  its  ef- 
fects on  the  system. 

It  is  insisted  that  the  witness,  Poock,  was  allowed  to  testify  what 
Jackson  said  in  his  presence  after  his  arrest  without  it  being  first 
shown  the  circumstances  surrounding  the  statement  were  proper. 
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It  is  dear,  however,  that  in  no  case  was  any  statement  of  the  ac- 
cused admitted  without  a  full  opportunity  for  a  preliminary  exami- 
nation and  until  the  court  was  satisfied  that  the  statement  was 
voluntarily  made. 

Complaint  is  also  made  that  questions  intimating  other  acts  of 
doubtful  propriety  on  the  part  of  Jackson,  and  touchint?  matters 
wholly  foreign  to  the  trial  were,  allowed  to  be  asked.  Objection  to 
these,  however,  was  sustained  and  counsel  cautioned  not  to  indulije 
in  such  conduct  further. 

We  think,  too,  that  the  various  acts  of  VVallinj?  durin<;  the  week 
preceding  the  death  of  the  girl  and  after  her  arrival  in  Cincinnati 
were  properly  shown  by  the  proof  of  Uojsers,  Martin,  Skidmore  and 
others.  These  acts  were  '^single  bricks  in  the  building,"  and  Jack- 
son was  shown  to  have  been  closely  connected  with  them.  80,  too, 
we  thmk  competent  the  conversation  between  Juckson  ami  Walling 
when  contined  in  the  ^'sensitive"  cell.  The  talk  was  wholly  volun- 
tary. Nor  do  we  think  incompetent  the  testimony  of  the  negro  wit- 
nesses who  were  introduced  in  person  by  the  State  after  their 
depositions  taken  for  the  defense  had  been  read.  The  jury  heard 
each  statenif-nt. 

Many  oiher  rulings  of  thn  court  touching  the  admissinn  and  rejec- 
tion of  testimony  are  complained  of,  but  the  decision  of  the  court  in 
each  case  is  easily  sustained  on  principles  already  announced.  The 
instructions  of  the  court  have  t)een  examined  carefully  and  need  no 
exteniled  comment.  The  first  is  on  the  theory  that  Jackson  did  the 
cutting  and  killinir;  the  second  that  Walling  did  this  and  that 
Jacks<»n  aided  and  abetted  him;  the  third  we  quote  in  full:  **If 
the  jury  lu^lieve  from  all  the  evidence  beyond  a  reasonable  dout)t 
that  the  defendant,  Scott  Jackson,  willfully,  feloniously  and  with 
malice  aforethought,  himself  atlempied  oV  aided  or  abetted  or 
procured  another  to  attempt  to  kill  Pearl  Bryan,  but  she  was  not 
thereby  killed,  and  that  said  Scott  Jackson,  in  this  county  and 
State,  before  the  14th  day  of  February,  18915,  though  believing 
said  Pearl  Bryan  was  then  dead,  for  whatever  purpose,  cut  her 
throat  with  a  knife  or  other  sharp  instrument  so  that  she  did  then 
and  there,  and  because  thereof  die,  they  will  find  said  Scott  Jack- 
son guilty  of  murder." 

The  conclusion  is  fairly  deducihle  from  certain  portions  of  the  tes- 
timony that  an  attempt  was  m  ide  to  kill  the  girl  by  the  adminis- 
tration of  cocaine  while  in  Cincinnati,  and  that  this  was  done  by 
the  defendant  or  at  his  instance,  Imt  that  she  was  not  thereby  killed. 
It  is  to  be  remembered  that,  according  to  the  testimony  of  Jackson, 
he  did  not  see  the  girl  in  lif.^  afcer  We  In esd.iy,  and,  according  to 
Walling,  he  did  not  see  her  after  that  <iay;  but  the  proof  conduces  to 
show  that  tliey  were  l)oth  with  her  Friday  night  when  she  was  in 
the  cab,  and  th  it  they  brought  her  over  to  C  impbell  county. 

If  she  was  then  dead,  as  mitjht  be  supposed  from  her  making  no 
outcry,  a  verdict  of  guilty  could  not  have  been  rendered;  but  if  she 
was  then  alive,  thoui^h  appearinij  to  be  dead,  and  by  the  cutting  of 
her  throat  she  was  killed  while  in  Canipt)ell  county,  then  the  jury 
might  find  a  verdict  of  guilty,  althou^^h  the  cutting  off  of  the  head 
was  merely  for  the  purpose  of  destroying  the  chances  for  identifica- 
tion or  for  any  other  purpose.  At  last,  the  instruction  does  not  au- 
thorize a  verdict  of  conviction  unless  Jackson  is  shi)wn  to  have  cut 
ofl"  the  head  of  his  victim  in  Campbell  county— and  whilst  she  was 
in  fact  alive— and  if  he  did  this,  he  was  guilty  of  murder,  though 
believing  her  already  dead,  if  the  act  succeeded  and  was  but  a  part 
of  the  felonious  attempt  to  kill  her  in  Cincinnati. 
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Some  of  the  facts  on  which  this  instruction  is  based  do  not  appear 
as  distinctly  in  proof  as  others,  but  there  is  some  basis  for  the  hy- 
pothesis put,  and  the  whole  aris^  naturally  out  of  the  eircumstancea 
in  evidence. 

The  fourth  is  the  same  instruction,  with  Jackson  as  an  abettor  and 
Wallinp  as  principal. 

The  tifth  is  based  on  the  theory  that  Jackson  feloniously  admin- 
istered, or  procured  another  to  administer,  dru^s  to  Pearl  Bryan,  for 
the  purpose  of  producing  an  abortion,  when  she  was  so  far  gone  with 
child  as  to  niake  it  necessarily  dangerous  to  her  life,  or  when  the 
drugs  were  in  themselves,  or  in  the  manner  of  their  administration, 
dangerous  to  her  life;  and,  though  believing  her  to  have  been  killed 
in  this  way,  he  cut  her  head  oft*  in  Campbell  county  when  she  was 
in  fact  alive,  yet  he  was  guilty  of  murder. 

The  sixth  is  identical  with  the  fifth,  save  that  appellant  is  treated 
as  an  abettor  and  Walling  as  principal. 

Keeping  in  mind  the  purpose  for  which,  as  appeais  from  the  proof, 
the  girl  was  brought  to  Cincinnati,  the  fact  that  cocaine  was  found 
in  her  stomach  and  the  defendantsMnqulries  with  i;€spect  thereto, 
we  think  these  instructions  fairly  suggested  by  the  proof  apd  em- 
body correct  principles  of  law. 

The  seventh  and  eighth  are  with  reference  to  voluntary  man- 
slaughter, and  are  nt)t  seriously  objected  to. 

The  ninth  also  authorizes  a  verdict  of  voluntary  manslaughter, 
and  is  fashioned  after  the  fifth,  with  the  exception  of  the  words 
"she  not  being  then  so  far  gone  with  child  as  to  make  the  same  nec- 
essarily dangerous,  etc.;"  and  the  tenth  is  like  the  sixth,  with  the 
exception  of  the  above  words.  Our  disposition  of  the  fifth  and 
sixth,  therefore,  disposes  of  the  ninth  and  tenth. 

The  eleventh  was  on  the  subject  of  involuntary  manslaughter, 
and  authorized  such  a  finding  jf  Jackson  cut  the  throat  of  Pearl 
Bryan  in  Campbell  county,  under  the  t)elier  that  she  was  already 
dead,  and  did  so,  not  intending  to  kill  her,  but  merely  for  the  pur- 
pose of  concealing  her  identity,  unless  he  had  theretofore  himself 
attempted  to  kill  her,  or  procured  «nother  to  so  attempt,  or  had  ad- 
ministered drugs,  or  procured  another  to  do  so,  for  the  purpose  of 
producing  an  abortion,  in  which  event  they  were  to  *'find  as  else- 
where instructed;''  meaning,  it  is  evident,  that  if  the  attempt  was 
to  kill  her,  or  if  the  drugs  were  administered  when  dangerous  to 
her  life,  he  was  still  guilty  of  nmrder,  as  theretofore  defined,  or  of 
voluntary  manslaughter,  if  the  drugs  were  administered  when  not 
dangerous. 

The  twelfth  is  the  same,  except  that  the  accused  is  treated  as  an 
abettor  and  Walling  as  principal. 

The  thirteenth,  we  have  already  seen,  is  a  limitation  on  the  scope 
of  certain  testimony,  and  is  unobjectionable. 

The  succeeding  instructions  are  the  usual  ones  on  reascmable  doubt, 
presumption  of  innocence,  etc.,  and  substantially  embrace  those 
asked  for  by  appellant  on  these  subjects. 

Complaint  is  made  that  counsel  lor  the  State  referred  in  his  argu- 
ment to  the  state  of  public  sentiment  in  the,case,  but  what  was  said 
on  this  subject  was  wholly  in  response  to  statements  of  counsel  for 
the  defense  on  the  same  subject,  and  was  presently  stopped  by  the 
court. 

The  references  to  the  Webster- Park  man  case  and  to  the  Durant 
case  were  merely  historical  allusions  to  celebrated  ctises  of  circum- 
stantial evidence,  and  can  not  be  said  to  have  been  an  improper  ar- 
gument or  furnish  ground  for  reversal. 
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Upon  the  whole  ease  we  are  convinced  that  the  accused  has  had  a 
fair  and  impartial  trial.  If  upon  his  arrest  and  when  first  confronted 
with  the  charge  of  having  committed  so  horrid  a  crime  he  was  so 
disconcerted  1— as  he  mi^ht  naturally  be  even  if  ever  so  innocent — 
as  to  tell  ail  incoherent  and  contradictory  story  of  his  connection 
with  it,  yet  when  time  hati  been  jriven  to  come  to  himself  beseems 
not  to  have  availed  himself  of  the  opportunity  to  tell  a  story  at  all 
C(»mpMtable  with  that  of  an  innocent  man,  or  even  of  one  who  had 
committed  a  ^rave  ermr  by  inadvertence,  ignorance  or  mistake. 

The  explanation  of  his<lamatring  letter  to  Wood,  his  claim  of  utter 
ignogrance  of  the  whereabouts  of  Pearl  Bryan  after  Wednesday,  and 
his  claim  of  failure  to  even  inquire  where  she  was  or  what  success 
had  attended  the  plan  for  her  relief,  his  reascms  for  disp(Ksing  of  the 
satchel  and  other  effects  of  the  dead  girl,  are  all  improbable  stories, 
and  it  is  not  to  t)e  wondered  at  that  the  jury  could  not  accept  his 
statements  as  true. 

The  judgment  must  be  affirmed. 

The  court  delivered  the  following  response  to  petition  for  rehear- 
ing February  13,  1897: 

With  great  earnestness,  force  and  plausibility  two  contentions  are 
made  by  the  petitions  for  rehearing  in  this  case  and  in  the  case  of 
Walling  V.  Commonwealth: 

1st.  That  no  facts  which  occurred  in  the  foreign  jurisdiction  of 
Ohio  can  be  tacked  on  to  facts  which  occurred  in  Kentucky  for  the 
purpose  of  supplying  the  elements  necessary  to  constitute  the  crime 
of  murder  in  Kentucky. 

2d.  (And  this  appears  to  be  the  point  chiefly  relied  on)  That  in  giv- 
ing its  instructions  to  the  jury  the  trial  court  is  not  authorized  to 
refer  to  any  fact  which  occurred  in  the  foreign  jurisdiction.  Other 
suggestions  are  made  in  the  petitions,  but  in  our  judgment  do  not  re- 
quire specific  response. 

These  two  contentions  may  be  considered  together,  as  the  first  is 
necessarily  raised  and  considered  in  the  decision  of  the  second,  and 
so  treatedin  the  petition. 

Reduced  to  its  lowest  terms,  the  claim  of  counsel  is  that  an  attempt 
to  commit  a  murder  in  another  State,  supposed  by  the  guilty  party 
to  have  been  there  successful,  but  in  reality  completed  in  this  State, 
though  by  an  act  not  by  him  believed  to  be  the  consummation  of  his 
purpose,  is  not  in  this  State  punishable. 

Such  is  not  nor  should  it  be  the  law.  By  the  law  of  this  State  a 
crime  is  punishable  in  the  jurisdiction  in  which  it  has  effect.  Stat- 
utes in  nunjbers  have  been  passed  by  the  general  assembly  of  this 
Commonwealth  providing  that  jurisdiction  should  be  had  of  crimes 
in  the  county  in  which  the  crime  became  effectual.  (Chapter  36, 
article  2,  Kentucky  Statutes.)  Such  we  believe  to  have  been  the 
common  law  t)efore  such  enactments. 

Assuming  that  what  the  jury  found  was  true,  in  what  State  or  dis- 
trict could  the  crime  be  punished?  If  not  here,  where?  If  we  con- 
cede the  claims  of  counsel  for  appellants  no  serious  crime  was 
committed  in  Ohio.  Nothing  was  there  done  but  an  ineffective  at- 
tempt to  nmrder.  None  was  committed  here.  What  was  done  in 
this  jurdiction  was  only  the  mutilation  of  a  supposed  corpse,  and 
yet  the  fact,  established  by  overwhelming  testimony,  remains  that 
the  crime  has  been  committed.  Not  all  the  refinements  of  counsel 
can  lead  us  from  the  conclusion  that,  when  a  crime  has  been  com- 
pleted the  result  of  which  is  a  death  in  this  Commonweal th^  we  can 
take  Jurisdiction  of  the  offense. 
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Not  for  a  moment  can  we  admit  as  law  the  logical  conclusion  of 
counsel's  arp:u men t,  namely,  that  there  is  a  variety  of  murder,which, 
by  reason  of  error  in  its  commission,  is  not  anywhere  in  any  juris- 
diction punishable;  not  in  Ohio,  for  the  reason  that  the  attempt 
there  made  was  not  successful;  not  in  Kentucky,  for  thp  reason  that 
the  act  there  done,  and  which  accomplished  and  <'omplcle<l  the  ac- 
tual killing,  was  done  upon  the  supposition  that  the  muider  had  al- 
ready been  accomplished. 

One  reliance  of  the  defense  upon  petition  for  rehearing:  is  that  the 
indictment  charisres  murder  by  cuttim;  the  throat  or  decapitation, 
4ind  that  the  instructions  permit  and  require  the  jury  to  consider  a 
previous  attenjpt  to  kill  in  a  foreign  State  and  t>y  different  means. 
But  in  our  opinion  it  was  not  error  in  the  instructions  to  present  to- 
the  jury  evidential  facts  which,  if  found  to  be  true,  showed  the  crim- 
inal nature  of  the  act  by  whicli  the  offense  was  completed. 

Weseenojjood  reason  why  weshould  not  consider  the  motive  which 
inspired  an  attempted  crime  in  another  sovereignty,  and  the  circum- 
stances of  the  attempt,  with  the  view  to  determine  the  character, 
criminal  or  not,  of  the  ultimate  fact  which  took  place  in  this  sover- 
eignty: nor  is  such  a  determinationan  invasion  of  the  consiitulional 
right  of  the  accused  to  a  speedy  ^'public  trial  by  an  impartial  jury 
of  the  vicinage."  For  the  accused  himself  selected  the  vicinage  in 
which  the  final  act  occurred,  and  thus  hin)self  gave  jurisdiction  to 
the  court  which  determined  the  criminal  character  of  that  a^-t.  Nor 
can  we  consider  as  serious  the  contention  that  the  ruling  of  the  trial 
court,  approved  by  the  opinion  in  this  case,  is  punishment  in  Ken- 
tucky of  an  offense  commilted  in  another  jurisdiction,  and  there 
iigain  punishable,  so  as  to  come  within  the  constitutional  inhibition 
•against  a  citizen  being  twice  put  in  jeopardy.  On  counsel's  own 
contention  no  completed  crime  existed  in  Ohio,  and  the  crime  com- 
mitted, if  punishable  under  this  State's  law,  can  not  further  or  again 
be  punished  there. 

The  olijections  made  to  the  ticket  system  of  admission  to  the  court- 
room during  the  trial  are  also  insisted  on  in  the  petition  for  rehear- 
ing. It  is  objected  that  it  was  impossible  for  any  friend  of  the 
appellant  to  be  present  during  the  trial,  and  that,  therefore,  the  ap- 
pellant was  denied  an  open  public  trial;  but  it  has  not  been  attempted 
to  be  shown  that  any  friend  of  the  appellant  in  either  case  was  ex- 
cluded from  the  courtroom. 

With  regard  to  the  objections  to  the  accusatory  statements  of 
Walling,  made  in  the  presence  of  Mayor  Caldwell,  we  need  only  say 
that  they  were  excluded  from  the  consideration  of  the  jury,  except 
in  so  far  as  they  tended  to  contradict,  weaken  or  explain  Jackson's 
•own  statements  in  regard  to  the  same  conversation. 

We  have  carefully  examined  the  immense  mass  of  testimony  iti 
the  case,  and  see  no  error  to  the  prejudice  of  any  sul>stantial  right  of 
•the  appellant. 

The  petition  for  rehearing  is  overruled. 


Tarvin  &  Hall.  v.  Timberlake,  Ac. 
(Filed  January  7, 1897— Not  to  be  reported.) 

/.  Burden  of  proof — The  court  having  required  the  plaintiff  to  first  produce 
their  eyidenoe  upon  the  idea  that  the  burden  of  proof  was  upon  them,  it  would 
have  been  error  to  deny  to  them  the  right  to  conclude  the  argument  to  the 
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jury;  therefore,  if  there  was  an  error  in  that  respect  it  was  in  placing  upon 
the  plaintiffs  the  borden  of  proof  at  the  outset. 

2,  Same— Attorney  and  client  ~yii here  an  attorney  has  collected  money  for 
his  client,  a  part  of  which  he  refuses  to  pay  over,  claiming  it  as  a  fee,  in  an 
action  by  the  client  against  him  to  recover  the  money  thus  retained,  in  which 
the  only  issue  is  whether  the  defendant  is  entitled  to  retain  all  or  only  a  part 
of  the  money,  the  burden  is  upon  the  plaintiff,  as  he  can  not  recover  any  part 
of  the  money  without  proving  what  part  he  is  entitled  to,  and  would,  therefore, 
"be  defeated  if  no  evidence  were  given  on  either  side." 

S.  D.  Rouse  and  R.  E.  Simmons  for  appellants. 
D.  A.  Glenn  for  appellees. 
Appeal  from  Kenton  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis. 

Appellants,  having:  received  the  purchase  money  of  real  property 
sold  by  appellees,  retained  and  refused  to  pay  over  $s()0  thereof,, 
which  they  claimed  and  charged  as  their  proper  fee  for  services  in 
investigatinjf  and  instituting  certain  proceedings  to  make  the  title 
good  to  tlie  purchaser. 

In  this  action  by  appellees  to  recover  that  sum,  less  amount  of 
reasonable  fee,  the  verdict  of  the  jury  was  for  $301);  and  the  only 
ground  now  relied  upon  for  reversal  is  that  the  lower  court  erred  in 
ruling  the  burden  of  proof  was  u\Hm  plaintiffs,  now  appellees. 

Having  been  required  under  that  ruling  to  first  produce  their  evi- 
dence, it  would,  as  heretofore  held  by  this  court,  have  been  error  to 
deprive  appellees  of  the  right  to  conclude  the  argument  to  the  jury. 
(O'Connor  v.  liender»<on  Bridge  Co.,  9o  Ky.,  683).  So  the  inquiry  is 
whether  it  was  error  at  the  outset  to  put  the  burden  of  proof  upon 
appellees. 

Section  526  provides:  **The  burthen  of  proof  in  the  whole  action 
lies  on  the  party  who  WM)uld  be  defeated  if  no  evidence  were  given 
on  either  side.'*  And  such,  of  course,  must  be  the  test  in  every  case 
like  the  present,  when  there  is  no  shifting  of  the  issue. 

There  was  no  dispute  about  the  right  of  appellants  to  collect  the 
purchase  I  money,  nor  as  to  their  right  to  retain  a  part  thereof  as  fee 
for  their  services;  but  the  simple  i>sue  was  how  much  thereof,  if  any, 
appellees  were  entitled  to  recover  back.  As,  therefore,  appellants 
legally  and  rightfully  acquired  possession  of  the  money,  appellees 
could  not  recover  it,  or  any  part  of  it,  without  proving  wliat  part 
she  was  entitled  to,  and  of  course  they  would,  in  the  language  of 
the  Civil  Code,  "be  defeated  if  no  evidence  were  given  on  either 
side." 

In  our  opinion  the  ruling  of  the  lower  court  In  question  was  not 
erroneous,  nor  do  we  perceive  error  in  any  other  respect. 

Judgment  affirmed. 


Tt|e  K^i^tUcky  I^aW  Reporter. 
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Combs,  Ac.  v.  Breathitt  County. 

Same  v.  Same. 

Same  v.JSame. 

Same  v.  Same. 

(Filed  December  10, 1896— Not  to  be  reported.) 

1,  County  levy  bond — Pleading — In  a  suit  by  a  county  upon  a  bond  executed 
by  the  sheriff  for  the  collection  of  a  special  tax,  although  the  act  providing 
for  the  tax  required  that  the  bond  should  be  ''approved  by  the  county  judge 
and  a  majority  of  the  justices  of  the  peace,"  it  was  sufficient  to  aver  in  the  pe- 
tition that  the  bond  was  accepted  and  approved  by  the  court,  for  while  the 
court  must  speak  by  its  records,  a  record  will  be  presumed  upon  demurrer; 
and  the  fact  that  the  county  judge  endorsed  his  approval  upon  the  bond  does 
not  negative  the  presumption  that  there  was  an  order  of  approval  by  the 
whole  court. 

2,  Same — Although  the  covenants  of  the  bond  are  not  specifically  set  out  in 
the  petition,  the  pleading  must  be  held  good  after  judgment,  the  defendants 
having  filed  a  special  demurrer,  but  no  general  demurrer.  Besides,  the  bond 
being  referred  to  as  part  of  the  pleading,  ''as  if  fully  set  out,''  must  be  held  to 
aid  in  some  degree  the  averments  of  the  petition. 

3,  Verification  of  pleading— The  county  judge  was  the  proper  person  to 
verify  the  petition  under  the  rule  awarded  requiring  a  verification  of  the 
pleading. 

4,  The  Judgment  was  properly  rendered  without  the  intervention  of  a  jury 
or  the  introduction  of  proof,  as  might  have  been  necessary  if  the  proceeding 
had  been  summary  in  its  nature. 

J.  The  suit  was  properly  brought  in  the  name  of  the  county^  although  the 
covenant  was  to  the  Commonwealth,  the  county  being  the  real  party  in  inter^ 
est. 

6,  One  who  was  appointed  by  the  fiscal  court  to  receive  the  money  from  t^ 
sheriff  will  be  presumed  to  have  accepted  the  appointment,  as  he  in  fact  m^- 
dertook  the  duties  imposed  on  him  and  demanded  the  money. 

7.  Clerical  misprision — The  rendition  of  judgment  against  defendants  for  a 
few  dollars  more  than  the  prayer  of  the  petition  authorized  was  a  clerical,  mis-- 
prision,  and  must  be  corrected  by  motion  in  the  lower  court. 

vol.    16 — 52 
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S,  Pleading — The  petition  admitting  a  credit  of  "$ — ,"  the  defendants  can 
not  complain  that  the  blank  was  not  filled  and  the  credit  allowed,  as  they  did 
not  ask  that  this  be  done. 

9.  Liability  of  sureties  on  county  levy  bond — Even  if  the  court  conld  pre- 
sume from  the  date  at  which  a  county  levy  bond  was  executed  that  the  sheriflf 
had  already  collected  the  county  levy,  yet  as  the  undertaking  was  also  that  the 
sheriff  would  "pay  over/'  and  this,  it  is  averred,  he  has  not  done,  the  sureties 
are  liable. 

J.  J.  C.  Bach  ft>r  appellants. 

Edward  W.  Hines,  J.  B.  Marcum,  T.  T.  Cope  and  S.  H.  Patrick 
for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

These  cases  are  alike  in  their  main  features,  and,  for  that  reason, 
are  heard  together.  They  are  suits  by  the  county  of  Breathitt 
against  the  sheriff  an(i  his  sureties  for  revenues  due  the  county  for 
the  years  1890,  1893  and  1894,  and  which,  it  is  aliei^ed,  were  collected 
by  that  officer  and  not  pai<l  over.  To  none  of  the  suits  were  any 
answers  tiled  or  offered  to  l)e  filed. 

In  the  CMse  first  named  (444),  in  which  special  taxes  levied  for 
buildinjr  a  courthouse  are  involved,  a  special  demurrer,  for  want  of 
parties  plaintiff,  was  overruled,  and, no  other  pleading  being  filed  hy 
the  defendants  and  no  other  defense  being  shown,  judgment  was 
rendered  in  accordance  with  the  prayer  of  the  petition. 

It  is  now  urged  as  a  fatal  objection  to  the  petition  that  it  does  not 
aver  that  the  bond  was  **approved  by  the  county  judge  and  a  ma- 
jority of  the  justices  of  said  court,"  as  was  required  should  be  done 
under  the  special  act  under  which  these  taxes  were  levied. 

The  petition,  however,  does  aver  that  the  bond  "was  signed  and 
delivered  to  the  judge  of  the  county  court  in  open  court,  and  was  ac- 
cepted and  approved  hy  the  said  court  at  its term,  18—,  and 

a  copy  of  it  was  filed  and  made  part  of  the  pleadings,  as  if  fully 
set  oiit.'^  At  the  foot  of  the  bond  appeared  this  endorsement:  "Ap- 
proved in  open  court  this  lUth  day  March,  1890,"  which  endorse- 
ment was  signed  by  the  county  judge. 

A  county  court  must  spf  ak  by  its  records,  as  is  argued  by  counsel, 
but,  as  held  in  Commonwealth  v.  Davis,  9  B.  M.,  128,  the  record 
will  be  presumed  on  demurrer,  when  the  bond  bears  on  its  face  the 
characteristics  of  an  oflScial  bond.  Here  the  written  statement  of 
the  county  judge  does  not  negative  the  presumption  that  there  was 
an  order  of  approval  by  the  full  court,  as  the  special  law  required, 
but  rather  strengthens  it.  However,  as  argued  by  counsel  for  the 
State,  and  as  held  in  the  case  heretofore  cited,  the  bond  is  good 
as  a  common-law  obligation  without  such  order,  nothing  appearing 
to  the  contrary. 

It  is  also  urged  that  the  petition  fails  to  set  out  the  covenants  of 
the  bond;  and  it  is  true  that  the  bond  is  referred  to  only  in  a  general 
way,  though  made  part  of  the  pleading,  **as  if  fully  set  out." 

The  bond  is  alleges!  to  have  been  executed  ^^/or  the  collection  qfihe 
ad  valorem  tax  of  said  county  lor  the  year  1890;"  and  it  is  further 
alleged  that  the  "sheriff  has  violated  and  broken  the  covenants  of 
said  bond  by  having  failed  and  refused  to  pay  said  11,003.07." 

A  bond  executed  "for  the  collection"  of  the  county  levy  means 
that  the  obligor  undertakes  to  collect  that  levy,  and  if  a  failure  to 
pay  it  over  be  a  breach  of  the  bond  it  must  be  because  the  bond  re- 
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quires  the  obligor  to  so  pay  it.  At  any  rate  the  same  strictness  will 
not  be  followed  by  this  court  in  the  construction  of  f)leading:8  after 
judgment,  and  when  the  party  appears  and  files  a  special  demurrer, 
but  does  not  raise  the  question  involved  by  a  general  demurrer.  Be- 
sides, the  bond  was  referred  to  as  part  of  the  pleading  as  if  fully 
set  out,  and  must  be  held  to  aid  in  some  degree  the  averments  of  the 
petition.    (Totten  v.  Cooke,  2  Met.,  279.) 

It  would  seem  to  be  entirely  clear  that  the  county  judge  was  the 
proper  person  to  verify  the  petition  under  the  rule  awarded  requir- 
ing a  verification  of  the  pleading  (Estill  county  v.  Richmond,  Ac, 
R.  R.  Co.,  91  Ky.,  349);  and  it  is  equally  clear  that  the  judgment 
was  properly  rendered  without  the  intervention  of  a  jury,  or  the 
introduction  of  proof,  as  might  have  been  necessary  if  the  proceed- 
ing: had  been  suiimiary  in  its  nature. 

The  special  demurrer  was  properly  overruleH,  a^  the  county  was  the 
real  party  in  interest.  Hagin's  acceptance  of  his  appointment  by 
the  fiscal  court  to  receive  the  money  from  the  sheriff  will  be  pre- 
sumed, as  he  in  fact  undertook  the  duties  imposexl  on  him,  and  de- 
manded the  money. 

The  foregoing  applies  in  the  main  to  all  the  cas(»s.  In  the  second- 
named  case  (436)  it  is  also  urjjed  that  the  judgment  is  not  rendered 
for  the  exact  amount  named  in  the  prayer  of  the  petition.  The 
prayer  is  for  $1,582.16,  with  interest  from  January  1,  1894,  and  judg- 
ment is  for  $1,958.03,  with  interest  from  January  1,  1894,  less  $218.75 
as  of  April  9,  1894,  $75  as  of  June  15,  1894,  and  $78.12  commissions. 

There  would  seem  to  be  a  judgment  for  a  few  dollars  more  atrainst 
the  defendants  than  the  prayer  authorized;  but,  if  so,  it  is  a  clerical 
misprision,  and  must  be  corrected  by  motion  in  the  lower  court. 
Again,  if  the  defendants  desired  the  blank  space  left  in  the  petition 
for  an  additional  credit  to  be  filled,  it  was  their  duty  to  make  known 
that  fact  to  the  court;  otherwise  this  court  will  presume  the  defendants 
not  entitled  to  further  credit,  or  the  amount  was  so  small  as  not  to 
be  worthy  of  notice. 

In  case  No  438  it  is  insisted  that  as  the  bond  was  not  executed 
until  on  June  7,  1894,  for  the  collection  of  the  county  levy  of  1894, 
the  sheriff  may  have  already  collected  the  levy,  and  hence  the  sure- 
ties can  not  be  held  liable.  The  petition,  however,  in  this  case  avers 
that  by  this  bond  the  obligors  covenanted  that  the  sheriff  **  would 
well  and  truly  collect,  account  for  and  pay  over  to  the  persons  en- 
titled to  receive  the  same,  according  to  law,  the  county  levy  and 
public  dues  of  the  county  of  Breathitt  for  the  year  1894,  etc." 

Therefore,  even  if  the  revenue  for  the  year  1894  had  already  been 
collected,  there  was  an  undertaking  that  the  sheriff  would  pay  it 
over^  and  this,  it  is  averred,  he  has  not  done,  although  a  settlement 
of  his  accounts  had  been  made  by  a  commissioner  appointed  for  that 
purpose,  and  the  amount  demanded  of  him. 

In  No.  439  the  judgment  appears  to  be  lor  less  than  the  prayer  au- 
thorized, and  if  commissions  are  not  allowed  it  was  because  they 
were  not  asked  for  by  the  defendants. 

Judgment  in  all  the  cases  affirmed. 

The  court  delivered  the  folio  wing  response  to  a  petition  for  rehear- 
ing, February  13, 1897: 

It  is  still  insisted,  as  urged  in  the  original  brief  of  counsel  for  ap- 
pellantsand  which  we  then  fully  considered,  that  because  the  petition 
averred  that  the  bond  sued  on  was  for  the  collection  of  the  ad  valo- 
rem tax,  and  the  copy  of  the  bond  filed  showed  it  was  a  covenant  to 
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collert  and  pay  over  the  county  levy  and  public  dues  of  the  county^ 
there  could  be  no  recovery. 

The  bond  filed  purports  to  be  the  "sheriff's  bond  for  collection  of 
QonxiXy  (td  valorem^  We  considered  the  question  from  the  stand- 
point argued  by  api  ellant's  counsel,  and  we  still  think  the  sureties 
liable  for  the  reasons  indicHt^Kl  heretofore;  but  if  not,  still  the  sure- 
ties on  the  bond  sued  on,  executed  on  March  10,  1890,  as  averred  in 
the  petition  and  as  shown  by  the  date  of  the  bond,  are  liable  for 
the  taxes  collected  for  courthouse  purposes  under  the  provisions  of 
the  general  law,  without  refi^rence  to  any  special  act  authorizing^ 
such  a  levy.    (Snctions  6  and  7,  chapter  89,  General  Statutes.) 

Petition  overruled. 


Walling  v.  Commonwealth. 
(Filed  December  12, 1896— Not  to  be  reported.) 

Evidence— Prejudicial  errors — Testimony  may  be  technically  competent,  bnt 
when  its  rejection  below  is  urged  as  a  ground  of  reversal  the  circumstanoes 
surroanding  it  may  be  sach  that  this  court  may  be  entirely  satisfied  of  its 
worthlessness  as  a  factor  in  the  trial,  and  where  that  is  true  the  error  in  reject- 
ing the  testimony  can  not  be  said  to  affect  the  substantial  rights  of  the  ao* 
cused,  and,  therefore,  this  court  will  not  reverse  on  account  of  the  error. 

It  being  important  for  the  accused  to  show  that  he  had  spent  Thursday  and 
not  Friday  night  at  a  certain  hotel,  and  he  himself  having  testified  that  he  had. 
done  so,  the  refusal  of  the  court  to  permit  him  to  prove  by  a  friend  that  hfr 
had  declared  to  him  his  intention  of  spending  Thursday  night  at  the  hotel  in 
question  was  not  prejudicial,  even  if  the  declaration  was  competent  as  a  part 
of  the  res  gestce,  the  court  being  convinced  that  its  admission  would  not  and 
ought  not  to  have  affected  the  verdict. 

Other  objections  urged  to  the  judgment  are  the  same  as  those  made  in 
the  case  of  Jackson  v.  Commonwealth  (ante^  795),  and  the  opinion  in  that> 
case  is  referred  to  by  the  court  for  an  answer  to  those  objections. 

George  Washington  for  appellant. 
W.  8.  Taylor  and  M.  R.  Lockhart  for  appellee. 
Appeal  from  Campbell  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  was  indicted  for  the  murder  of  Pearl  Bryan  join tly 
with  Scott  Jackson,  whose  appeal  has  just  been  determined  by  thi» 
court,  and  on  his  trial  below  was  likewise  found  guilty  and  sentenc^ 
to  be  hung. 

The  case  has  been  gone  over  carefully,  but  a  restatement  of  the- 
facts  is  unnecessary.  It  is  sufficient  to  say  that  Walling's  connection 
with  the  movements  of  the  girl  during  the  week  preceding  her  mur- 
der, and  his  attempts  to  dispase  of  her  effects  after  that  occurrance.. 
are  clearly  established  by  the  proof,  to  say  nothing  of  the  direct  and 
conclusive  testimony  of  the  negro  cab  driver.  The  verdict,  there- 
fore, can  not  be  disturbed  for  lack  of  evidence  to  support  it.  What 
we  determined  as  to  the  sutficiency  of  the  indictment  and  the  correct- 
ness of  the  instructions  in  the  Jackson  case  is  conclusive  of  the  same- 
points  here  raised,  and  this  ground  need  not  t>e  again  considered. 

We  are  also  of  the  opinion  in  this  as  in  that  case  that  the  conver- 
sations l)etween  Walling  and  Jackson  when  they  were  interrogated. 
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by  the  officers  are  competent,  as  well  as  the  statements  of  the  accused 
to  the  officers  and  newspaper  reporters  when  Jackson  was  not  pres- 
ent. These  conversations  and  statements  were  freely  and  volunta- 
rily made  and  entered  into,  and  were  not  obtained  by  threats, 
|>romises  or  the  like.  In  fact  while  Chief  Deitsch  did  say  to  Walling 
in  one  of  the  talks  that  **it  would  be  well  for  him  to  tell  all  he 
knew,"  yet  no  confessions  were  thereby  obtained,  or  any  statement 
intended  to  be  at  all  inculpatory.  Besides,  the  statements  made  at 
the  time  of  the  alleged  promise  or  suggestion  from  the  chief  were 
afterwards  excluded. 

The  objectionable  remarks  of  the  attorney  representing  the  State 
with  reference  to  the  finding  of  napkins  and  tablecloths  in  VVall- 
ing's  trunk  were  not  calculated  to  prejudice  the  accused  or  have  the 
i^lightest  bearing  on  the  case.  Besides,  the  remarks  were  denounced 
as  improper  by  the  trial  court. 

It  is  most  seriously  insisted  that  the  rejection  of  a  portion  of  Fred 
Albion's  testimony  \vas  a  prejudicial  error.  This  witness  was  the 
intimate  friend  of  Walling.  He  roomed  in  the  same  house,  was  his 
barber  and  companion.  The  valise  of  the  dead  girl  was  found  in  the 
barber  shop  where  he  worked  and  in  his  stand.  The  proof  comes 
suspiciously  near  showing  that  he  had  some  connection  or  at  least 
aome  knovvled«j:e  of  the  crime  or  of  Jackson  and  Waiting's  connec- 
tion with  it.  About  the  first  thing  said  by  Jackson  to  Walling  in 
the  **sensitive"  cell  was,  '*Fred  is  all  right,  ain't  he?"  He  was  not 
present  at  the  trial,  but  by  his  deposition  taken  at  some  point  in 
Ohio,  when  he  was  cross-examined,  he  proves  that  he  was  slightly 
acquainted  with  Walling,  and  was  with  him  on  Thursday  night, 
January  30,  visiting  a  number  of  places  in  the  city  in  his  company 
^Cincinnati)  until  about  1  o'clock,  when  he  parted  from  him. 

He  then  offered  to  testify,  but  the  State's  objection  to  it  was  sus- 
tained, that  when  he  and  Walling  separated  **  Walling  told  him  that 
he  was  going  to  stay  at  Heider's  hotel  all.  night,"  and  that  he  was 
^oing  to  do  so  becau-^e  **he  had  a  luss  with  Jackson." 

The  Commonwealth  had  shown  in  the  Jackson  case  and  in  this 
that  Walling  came  to  Heider's  on  Friday  night,  the  8lst,  or  rather 
on  Saturday  morning,  at  about  3  o'clock  and  stayed  there  the  re- 
mainder of  the  night.  This  fact  is  established  by  Martin  and  Rogers, 
flight  waiter  and  clerk  at  the  hotel,  and  circumstances  are  shown 
which  render  it  certain  that  this  was  on  Friday,  the  night  of  the 
murder,  and  not  on  Thursday  night. 

It  seemed  important,  therefore,  for  the  accused  to  explain  away  the 
circumstance  of  his  being  out  on  this  night,  or  rather  to  contradict 
it  outright,  and  he  attempts  to  do  so  by  himself  testifying  that  it 
was  Thursday  night  he  stayed  at  Heider's,  and  by  having  his  friend 
corroborate  him  by  testifying  to  his  declared  intention  of  staying 
there  on  that  night.  The  value  of  this  declaration  of  intention,  con- 
<;edingit  to  h-ive  been  competent  on  the  ground  that  it  was  part  of  the 
T€S  geM(z,  depends  on  whether  it  was  made  by  Walling  in  good  faith 
and  in  the  ordinary  course  of  things,  or  was  manufactured  to  meet 
an  emergency,  and  the  seeming  necessity  of  rebutting  the  positive 
proof  for  the  State.  This,  it  is  true,  was  not  a  i|uestion  for  the  trial 
court,  because  if  competent  the  declaration  should  have  been  admit- 
ted, but  when  this  court  is  a^ked  to  nullify  the  trial  below  because 
it  was  not  admitted,  an  inquiry  into  all  the  circumstances  attending 
the  alleged  declaration,  whether  it  was  genuinely  made  and  by 
whom  it  is  proposed  to  show  it  was  in  fact  made,  becomes  vital. 
Testimony  may  be  technically  competent,  but  when  its  rejection  be- 
low is  urged  as  a  ground  of  reversal  the  circumstances  surrounding 
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it  may  be  such  as  this  court  may  be  entirely  satisfied  of  its  worth- 
lessness  as  a  factor  in  the  trial,  and  be  convinced,  as  we  are  in  this 
case  with  respect  to  the  testimony  offered,  that  its  admission  would 
not  and  ought  not  to  have  affected  the  verdict.  To  reverse  the  Judg- 
ment l>elow  under  such  circumstances  and  when  so  convinced  would 
be  to  do  so  on  most  unsubstantial  and  unsatisfactory  grounds.  We 
are  not  the  triers  of  the  facts,  but  we  are  authorized  to  determine 
what  errors  affect  or  do  not  affect  the  substantial  rights  of  the  ac- 
cused. 

Besides,  if  the  appellant  ever  made  such  a  declaration  it  is  entirely 
satisfactorily  established  that  he  did  not  carry  out  his  declared  inten- 
tion and  stay  at  Heider's  on  Thursday  night.  As  further  discredit- 
ing the  declaration  the  motive  alleged  to  be  assigned  for  staying 
there  is  shown  to  have  been  groundless  and  evidently  the  result  of 
an  afterthought.  Walling  had  had  no  fuss  with  Jackson  nor  the  sem- 
blance of  one.  On  the  contrary  their  intimacy  continued  as  usaaU 
even  after  the  pretended  suspicions  of  Walling  on  Wednesday. 

Perceiving  no  errors  of  record  prejudicial  to  the  substantial  rights 
of  the  appellant,  the  Judgment  below  must  be  affirmed. 


Gabb,  &c.  v.  Boswell,  &c. 
(Filed  January  12, 1897— Not  to  be  reported.) 

Sale  by  joint  tenants — Fraud — While  one  of  several  joint  tenants  has  the 
right  to  sell  his  interest  in  land  without  consulting  his  co-tenants,  and  at  any 
time  and  price  he  may  choose,  yet  where,  as  in  this  case,  the  parties  propose 
to  sell  together,  and  the  act  of  one  is  dependent  upon  the  act  of  the  others, 
good  conscience  and  fair  dealing  require  that  one  should  not  undertake  se- 
cretly to  procure  for  himself  more  than  it  is  understood  and  agreed  each  and 
all  shaU  have;  and,  if  he  does  so,  the  money  thus  fraudulently  obtained  should 
be  divided  between  the  parties,  as  the  nominal  consideration  for  the  land  was 
divided. 

Thos.  F.  Hargis  and  Oscar  Turner,  Jr.,  for  appellants. 
F.  Hagan  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 
Opinion  of  the  court  hy  Judge  Paynter. 

The  facts  of  this  case  sufficiently  appear  in  the  opinion  of  the  Su- 
perior Court,  delivered  by  Judge  Barbour,  which  is  as  follows,  to 
wit: 

**In  1891  the  appellants,  L'lcinda  Garr,  Dixie  Garr,  James  Garr 
and  Mrs.  Beeler,  and  the  appellees,  Mrs.  Boswell  and  Mrs.  Blan ken- 
baker,  sold  and,  by  a  joint  general  warranty  deed,  conveyed  to  Dan- 
iel E.  (VSullivan  about  20  acres  of  land  in  Jefferson  county,  in 
consideration  of  $700  per  acre.  The  appellants,  claiming  that  the  ap- 
pellees had,  by  a  secret  arrangement  with  O'Sulli van,  received  in 
addition  to  their  shares,  as  describRd  in  the  deed,  the  one  $K2(K)  and 
the  other  $l,7oO  more  than  either  of  the  others,  brought  this  action 
to  recover  their  re-ipective  proportions  of  this  $2,950. 

**Mrs.  Garr,  an  old  worn  in  over  seventy,  had  a  life  estate  in  the 
land— the  interest  of  the  others,  who  were  her  children,  was  the  re- 
mainder in  fee.  Mrs.  Garr,  Dixie  Garr  and  Mrs.  Beeler  and  her 
husband  lived  as  one  family  in  the  city  of  Louisville.    Mrs.  Boswell 
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and  her  husband  and  Mrs.  Blankenbaker  and  her  husband  had  their 
respective  homes  in  the  same  city.    James  Garr  lived  in  Dakota. 

'*A  park  was  about  to  be  established  in  the  neighborhood  of  this 
land.  O'Sullivan  offered  $700  per  acre  for  it  if  the  owners  would 
give  him  a  perfect  title.  Mrs.  Garr,  Dixie  Garr  and  Mrs.  Beeler 
were  willing  to  accept  this  offer  if  the  others  in  interest  would  alsa 
accept  it,  and  so  expressed  themselves  to  O'Sullivan.  O'SuUivan 
then  obtained  this  writing: 

** 'Louisville,  June  1,  1891. 

**  *We,  the  undersigned,  heirs  at  law  of  Mrs.  L.  J.  Garr,  do  hereby 
give  our  consent  to  the  sale  of  twenty  acres  of  ground,  more  or  less^ 
situated  on  Chestnut  street,  near  the  river,  in  Jefferson  county,  Ky.^ 
provided  the  said  sale  is  made  at  a  price  of  not  less  than  $700 
per  acre,'  which  was  signed  by  Mrs.  Beeler  and  her  husband  and 
Dixie  Garr.  He  then  endeavored  to  obtain  the  consent  of  Mrs» 
Boswell  and  Mrs.  Blankent)aker,  but  they  insisted  upon  better 
terras. 

"We  will  have  each  of  them  to  speak  for  themselves  as  to  what 
occurred  about  this  time.  Mrs.  Blankenbaker  says  her  mother  had 
spoken  to  her  about  selling  the  ground  to  the  park  commissioners* 
*I  never  asked  her  any  questions,  and  this  was  the  last  I  saw  of  ma 
or  knew  of  the  thing  until  Mr.  O'Sullivan  came.  When  he  came 
he  told  me  he  understood  ma  wanted  to  sell,  and  came  to  see  if  I 
was  willing  to  sell  my  part,  and  he  also  brought  an  agreement  witli 
Beeler'sand  wife's  and  Dixie's  names  signed  to  it;  and  wanted  to 
know  if  I  would  agree  to  let  ma  sell  the  property  at  $700  per  acre* 
I  said  I  would  not  sell  my  interest  for  that.  He  said  the  others  are 
willing.  I  said  they  can  sell  it  to  you  for  what  they  want  to;  *  * 
I  won't  sell  for  that  money.  After  some  talk  he  said  if  you  will 
sign  this  agreement  to  let  your  mother  sell  for  $700  an  acre  I  will 
give  you  $500.  I  said  no.  He  finally  said  I  will  give  you  $1,000 
in  cash  if  you  will  sign  this.  I  said  I  would  not  take  it,  and 
would  have  to  study  the  matter  over.  In  a  few  days  I  wrote 
and  offered  to  take  $2,000,  in  addition  to  the  $700  an  acre.  In 
a  few  days  he  came  to  see  mo  and  said,  I  can  not  give  you  $2,000, 
and  I  will  have  to  go  and  tell  your  mother  that  you  won't  let  her 
sell.  I  said  hold  on,  Mr.  O'Sullivan,  I  don't  care  to  be  considered 
the  only  black  sheep;  before  I  will  let  you  go  and  tell  mother  that^ 
I  will  take  $1,750,  and  he  said  he  would  give  me  $1,750— $1,200  the 
day  the  deed  was  signed,  and  $550  with  interest  for  a  year.  That  i& 
the  only  talk  I  ever  had  with  O'Sullivan  about  the  matter.' 

**Never,  in  all  the  talks  she  had  with  her  mother,  did  Mrs.  Blank- 
enbaker allude  to  her  talk  with  O'Sullivan  or  say  to  her  or  any  of 
the  other  appellants  that  she  would  not  be  willing  to  have  the  land 
sold  for  $700  per  acre.  She  does  say,  though,  *I  saw  them  several 
times  after  I  signed  the  agreement,  but  I  never  said  anything  to  any 
of  them  about  the  sale  of  the  property.  The  only  thing  I  said  to 
ma  was,  are  you  satisfied?  D.)  you  think  $700  an  acre  is  enough  for 
the  ground?  Ma  seemed  to  get  excited,  and  said  that  is  as  much  as 
Hiram  got  and  as  Dixie  got.  That  was  after  we  had  signed  the  agree- 
ment. She  never  &sked  me  anything,  and  I  never  said  anything.' 
It  is  passing  strange  if  she  was  dealing  fairly  that  she  did  not  then 
tell  her  mother  what  she  was  getting. 

"Mrs.  Baswell,  after  speaking  of  the  efforts  of  others  to  buy  the 
land,  said  O'Sullivan  came  to  see  her  and  her  husband  in  regard  ta 
'mother's  dower,  and  said  she  was  anxious  to  sell,  and  the  rest  were 
willing,  and  had  signed  a  contract  to  sell.  I  told  him  that  was  none 
of  my  lookout,  and  that  the  price  was  too  low;  that  I  was  looking: 
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out  for  myself.  He  said  that  if  we  would  make  a  ^ood  deed  for  the 
ground  the  day  of  the  sale  he  would  Rive  us  $1,()00,  and  would  ^ive 
my  husband  second  superintendent  of  the  park  down  there.  My 
husband  said  he  would  study  over  it.  So  when  he  came  back  we 
asked  him  $1,200.  In  the  meantime  mother  had  never  come  to  con- 
sult me  about  the  matter.  80  when  Mr.  O'Sullivan  came  I  said  it 
is  funny  the  park  commissioners  want  that  land.  He  said  they  don't 
WBint  it;  1  want  it  to  speculate  on.  After  he  left  I  went  down  and 
told  ma  there  is  no  park  commissioners  want  the  ground;  it  is  Mr. 
O'Sullivan — he  told  me  himself  he  wanted  it  to  speculate  on.  In 
the  meantime,  after  they  had  all  sifirned  itand  O'Sullivan  had  agreed 
to  give  us  $1,200,  there  was  some  trouble  about  a  tenant  on  the  place 
that  was  wanted  to  be  gotten  off.  I  refused  to  give  one  cent  to  get 
him  off.  In  the  meantime  she  ^the  mother)  gave  to  O'Sullivan, 
unbeknown  to  any  one,  to  send  on  the  deed  to  Jamts  Garr.  When 
the  deed  came  back  she  sent  for  me,  and  said  the  deed  has  come.  I 
said  what  deed.  She  said  the  deed  to  the  ground.  I  said  that  deed 
is  not  drawn  up  right.  She  said  if  he  buys  you  out  he  don't  want 
to  wait  for  the  deed.  I  said  he  will  have  to  wait  for  a  new  deed. 
She  said  3^ou  and  Annie  (Mrs.  Blankenbaker)  will  fool  around  until 
O'Sullivan  won't. wait  any  longer.  You  will  not  have  another 
chance  to  sell  that  ground;'  and  still  she  never  told  her  mother  how 
anxious  O'Sullivan  was  to  buy  it,  and  what  inducements  he  had 
offered  to  her  to  get  her  to  consent  to  the  sale. 

**The  result  of  all  this  maneuvering  was  that  Boswell  and  wife  and 
Blankenbaker  and  wife  signed  the  writing,  dated  June  1,  1891,  and 
Mrs.  Garr  in  writing  agreed  to  sell  for  the  $700.  About  this  time 
Boswell  and  wife  saw  Mr.  Watts,  an  attorney,  and  Mr.  Watts  wrote 
to  James  Garr  in  Dakota  his  first  letter,  which  miscarried.  On  the 
12th  of  June  he  wrote  another  letter,  in  which  he  said:  'Enclosed  is 
a  power  of  attorney,  which  is  given  to  your  mother  for  the  purpose 
of  enabling  her  to  make  a  deed  in  your  name,  etc.  Your  mother 
and  the  people  generally  are  offered  $700  per  acre  for  the  nineteen- 
acre  tract.  It  is  quite  a  good  figure  for  the  property,  and  all  are 
anxious  to  accept  it  as  soon  as  possible.  In  order  to  do  so  there  must 
be  a  good  deed  given,  and,  to  do  that,  some  one  must  represent  you. 
*  *  *  I  am  employed  to  represent  the  whole  family  in  arranging 
this  matter.  *  *  **  The  land  is  only  bringing  this  figure  because 
a  syndicate  has  thought  there  is  a  speck  in  it.  Unless  closed  shortly 
it  will  go  back  to  its  old  price.  The  sale,  so  your  people  say,  is  to 
l)e  one-third  cash,  the  bahince  in  one  and  two  yenrs.' 

**That  Watts  was  acting  as  Mrs.  Boswell's  attorney  in  this  matter 
is  plain.  He  says,  as  to  the  information  conveyed  in  this  letter,  *I 
got  it  from  Mrs.  Garr  and  Boswell  and  wife,  and  Mrs.  Garr,  at  that 
time,  was  more  anxious  to  get  it  through  than  Boswell.'  He  fur- 
ther says:  *Mrs.  Boswell  asked  me  if  I  thought  $700  was  a  reasona- 
ble price,  and  said  she  was  going  to  try  to  get  more,  and  I  advised 
her  If  she  took  more  everybody  else  ought  to  ftet  the  same;  and 
think  I  advised  her  that  everybody  would  be  entitled  to  the  same 
under  a  generHJ  rule.'  He  says,  however,  that  he  never  knew  how 
much  she  was  to  receive  until  O'Sullivan's  attorney  paid  him  the 
'money  for  her. 

**About  this  time  the  appellants  and  the  appellees,  with  perhaps 
the  exception  of  James  Garr,  drew  up  a  writing — which  seems  to 
have  been  lost-  the  substance  of  which,  as  proven  by  the  witnesses, 
was  that  the  amount  received  from  the  land  was  to  be  invested,  and 
Mrs.  Garr  was  to  receive  the  interest  upon  it  during  her  life;  but 
they  afterwards  agreed  that  Mrs.  Garr  should  have  absolutely  the 
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value  of  her  life  estate  in  money— th is  value  was  fixed  at  $2,500,  and 
they  entered  into  this  agreement,  dated  Au)?ust  21,  1891:  *  Whereas, 
Lueinda  Qarr  is  entitled  to  an   interest  in  the  estate,  etc.;   and, 
whereas,  the  said  parties,  and  all  of  them  hereto,  are  about  to  and  in- 
tend to  sell  said  property  to  O'Sullivan,  and  desire  to  pay  to  Lueinda 
Garr  the  value  of  her  interest,  now  it  is  agreed  that  she  shall  have 
42,500,  each  of  the  five  heirs  to  pay  the  one-fifth  of  said  $2,500,  or 
$500  out  of  their  share,  and  Lueinda  Garr  accepts  said  sum  and  re- 
lease?  all  claim,  etc.    The  parties  hereto  agree  that  there  is  to  be  re- 
•ceived  from  the  sale  of  said  property  one-third  cash,  and  the  balance 
in  one  and  two  years;'  and  the  writing  then  provides  for  an  equal 
•division  of  the  cash  and  notes  among  the  five  children. 

'*In  the  meantime  the  deed  had  been  drawn  up  and  O'Sullivan  had 
43ent  it  to  James  Garr,  who  signed  and  acknowledged  it,  and  re- 
turned it  to  his  another. 

''Jame-^  Garr  had  refused  to  sign  the  power  of  attorney  sent  to  him 
by  Mr.  Watts.  In  O'Sullivan's  letter  to  James  Garr,  whichaccom- 
panied  the  deed,  he  said:  *  Your  sister  has  sent  you  full  information 
^bout  the  proposed  purchase  of  your  mother's  property.  It  was 
necessary  to  gain  your  consent  before  the  sale  could  be  made.  From 
your  letters,  however,  I  would  judice  that  you  dp  not  understand 
entirely  the  situation  here.  There  is  about  20  acres.  I  have  offered 
your  mother  $700  an  acre  for  this  property,  which  would  coine  to  a 
little  less  thHn  $14,000.  She  has  agreed  to  sell  at  that  i»rice,  and  all 
the  other  heirs  except  yourself  have  signed  a  contract  to  that  effect. 
It  is  neces-^ry  to  have  your  signature  before  anything  c«n  be  accom- 
plished. *  *  It  may  seem  that  you  are  working  in  the  dark  awny 
out  there  in  regard  to  the  property,  but, after  the  sale  is  ma'le,  neither 
the  notes  nor  the  money  can  be  touched  withtjut  your  consent,  so 
you  are  perfectly  protected  by  the  law,  even  if  your  mother  and  sis- 
ters wanted  to  take  advantage  of  you,  which  they  do  not.  Your 
mother  has  acted  on  the  advice  of  her  relatives  and  friends— $70t)  is 
a  good  price  for  the  property.' 

*'After  James  Garr  returned  the  deed  the  other  parties,  Boswell  and 
wife,  with  their  attorney,  Mr.  Watts,  Blankenbaker  and  wife,  with 
their  attorney,  Mr.  Parks,  and  Mrs.  G  irr,  Dixie  G.irr,  and  Beeler 
and  wife,  met  at  Judge  Hargls'  law  ottice — Judge  Harris  was  O'Sul- 
livan's  attorney— and  executed  the  de^d,  when  the  cash  payment 
was  made  and  the  notes  for  th**  deferred  payments  executed,  as  pro- 
vided in  the  deed.  Alter  this  was  done  Mr.  Watts  and  Mr.  Parks — 
no  one  else  being  present— received  from  Judge  Harjris  the  bonus 
O'Sullivan  had  agreed  to  pay — Mrs.  Bo-«well  receiving  $1,200  in  cash 
4*nd  Mrs.  Blankenbaker  receivintr  $l,liOO  in  cash  and  O'Sulli van's 
note  for  $550.  Mrs.  Garr,  Dixie  Garr  and  Mrs.  Beeler  were  kept  in 
absolute  ignorance  of  this  matter. 

"Some  idea  of  this  procee<iing  niay  be  gathered  from  Mr.  Watts' 
evidence.  He  says  he  didn't  c'ount  the  money  Judge  Hargis  handed 
him,  saying:  that  he  was  perfectly  content  iri  receiving  it  blindly. 
*I  thought  the  other  side  could  not  afford  to  beat  us;'  and  again:  *If 
everything  was  open  and  above  hoard  I  should  probably  have 
•counted  it,  because  there  was  no  reastm .' 

** Question, — 'What  (was  a«ked  him)  was  untler  board  on  that  oc- 
<?a8ion?' 

** Answer, — *Simply  I  was  sent  into  a  room  to  get  money  when  no 
one  else  was  around  except  maybe  Mr.  Parks.' 

**We  have  only  stated  the  evidence  of  Mrs.  Boswell,  Mrs.  Blanken- 
baker and  Mr.  Watts.  That  their  testimony,  inde(>endent  of  all  the 
damaging  facts  and  circumstances  testified  to  l)y  other  witnesses,  es- 
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tflblishes  a  clear  case  of  fraud  we  think  can  admit  of  no  question. 
We  concede  the  rijjht  of  one  joint  tenant  to  sell  his  interest  in  land 
without  consulting  his  co-tenants,  and  at  any  time  and  price  he  may 
choose.  But  where,  as  in  this  case,  the  parties  propose  to  sell  together^ 
and  the  act  of  one  is  dependent  upon  the  act  of  the  others,  ^ood  con- 
science and  fair  dealin;^  require  that  one  should  not  undertake  se- 
cretly to  procure  for  himself  more  than  it  is  understood  and  ai^reed 
each  and  all  shall  have. 

**The  fact  that  those  who  do  not  participate  in  the  secret  arrange- 
ment receive  what  they  were,  with  the  lights  before  them,  willing 
to  take  can  not  affect  the  question.  The  property  in  a  great  meas- 
ure possessed  a  mere  speculative  value,  and  it  was  not  so  much  a 
question  as  to  its  actual  value  as  it  was  a  question  as  to  whitt  was 
the  best  price  they  could  gel  for  it. 

*'ln  su(*h  a  case,  considering  the  relationship  exi.^^ing  between  the 
parties— the  fact  that  they  were  selling  for  the  best  interest  of  all- 
each  had  the  right  to  have  the  opinion  and  to  rely  upon  the  judg- 
ment of  the  others,  and  it  was  a  most  unconscionable  det*eption  for 
two  of  them  to  hold  out  the  impression  that  they  were  willing  and 
were  taking  the  price  named  m  the  dee<],  when  they  were  in  fact 
each  receiving  almost  double  what  any  of  the  others  were  receiving. 
They  knew  that  O'Sullivan  was  willing  to  give  more  than  $700  per 
acre.  This  exce&s  they  pro|K)se4ito  sequestrate  themselves,  recogniz- 
ing the  fact  that  the  less  their  mother  and  the  other  children  would 
be  willing  to  take  the  more  they  would  be  able  to  get. 

''The  money  thus  fraudulently  obtained  should  be  divided  l)etween 
the  parties  as  the  nominal  consideration  for  the  land  was  divided. 

''The  Judgment  is  reversed  and  the  cause  remaded,with  directions 
to  ent^r  a  Judgment  to  conform  to  this  opinion." 

We  concur  in  the  conclusions  reached  by  the  Superior  Court. 

W^herefore,  the  Judgment  of  the  Jefferson  Circuit  Court  is  reversed* 
with  directions  that  a  judgment  be  entere<l  in  accordance  with  this 
opinion. 


Smith  v.  Cornett. 
(Filed  January  15,  1897 — Not  to  be  reported.) 

i.  Ejectment  — Uncertain  verdict  and  judgment— In  this  action  for  the  recov- 
ery of  land,  a  verdict  finding  ''for  the  plaintiff  and  twenty-five  dollars  for 
damages'*  is  '^not  sustained  by  the  law"  because  it  is  not  sufficiently  clear  under 
the  pleadings  and  proof  what  the  jury  intended  to  award  the  plaintiff. 

2.  6'am6— Judgment  upon  the  verdict  for  the  recovery  of  '*the  boundary  of 
land  fully  set  forth  in  the  petition*'  is  erroneous,  because  it  does  not  describe 
or  identify  the  land. 

3.  Evidence— It  was  error  to  allow  witnesses  to  testify  as  to  statements  made 
to  them  as  to  the  location  of  lines  or  corners  by  persons  who  were  still  living. 

4.  Sams — Assignment  of  deeds— The  assignment  of  a  deed  to  one  of  plain- 
tiff's remote  vendors  did  not  pass  any  title  to  the  assignee  except  an  equitable 
title,  and  such  assigned  deed,  if  competent  at  all  as  evidence,  was  competent 
only  for  the  purpose  of  showing  the  boundary  claimed. 

i).  It  was  within  the  sound  discretion  of  the  court  to  allow  or  disallow  the  fil- 
ing of  a  special  plea  offered  by  defendant,  and  at  the  time  it  was  offered  it  was 
no  abuse  of  discretion  to  refuse  to  permit  it  to  be  filed;  but  upon  the  return 
of  the  case  defendant  should  be  allowed  to  file  the  plea. 

6.  Undue  haste  in  completing  trial  —If  the  facts  are  as  stated  in  the  grounds 
for  a  new  trial,  there  was  undue  haste  in  completing  the  trial,  as  the  members 
of  the  jury  should  have  been  given  time  to  attend  to  their  horses  and  to  get 
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snpper,  if  it  was  important  to  complete  the  trial  that  night  or  day;  and  unless 
it  was  important  to  go  on  with  the  trial  it  should  have  been  adjourned  until 
the  next  day. 

7.  Instructions — The  court  erred  in  giving  an  instruction  which  left  the  jury 
the  sole  judges  of  both  the  law  and  the  facts. 

D.  D.  Fields,  John  L.  Scott  &  Son  and  Dishman  &  llays  for  appel- 
lant. 

Thomas  H.  Hines  for  appellee. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

The  plaintiff,  Cornett,  instituted  this  action  in  the  Perry  Circuit 
Court  against  the  appellants,  seelsing  to  recover  judgment  for  50 
acres  of  land  and  $250  for  the  wrongful  holding  thereof. 

Appellants  denied  plaintif]^  title  and  ownership  of  the  land  sued 
for;  also  claimed  that  Smith  was  the  owner  of  a  certain  boundary  of 
land  which,  it  seems,  included  part,  if  not  all,  of  the  land  sued  for. 

After  the  filing  of  many  pleadings,  and  some  amendments  thereto* 
a  trial  was  had,  and  the  Jury  returned  the  following  verdict:  *'We, 
the  Jury,  do  agree  and  find  for  the  plaintiff,  and  twenty-five  dollars 
for  damages.  #■  DANiEii  Duff,  Foreman,^^ 

Thereupon  the  court  rendered  the  following  Judgment:  *'It  is,  there- 
fore, adjudged  by  the  court  that  the  plaintiff  recf>ver  of  the  defend- 
ant the  l>oundary  of  land,  fully  set  forth  in  his  petition  and  pleadings 
in  the  cause,  and  twenty-five  dollars  damages  and  all  his  cost  herein 
expended,  and  plaintiff  may  have  a  writ  of  possession  for  said 
land." 

It  seems  that  appellants  excepted  to  the  verdict  and  Judgment^ 
but  the  same  was  entered. 

Numerous  grounds  for  new  trial  were  relied  on  by  appellants,  but 
their  motion  for  new  trial  was  overruled,  and  they  have  appealed. 

The  verdict  of  the  Jury,  under  the  pleadings  and  proof  in  thi» 
case,  is  not  sustained  by  the  law  because  it  is  not  sufficiently  clear 
as  to  what  they  intended  to  award  to  plaintiff,  and  it  is  clear  that 
the  Judgment  is  erroneous  because  it  does  not  describe  or  identify 
the  land  adjudged  to  plaintiff.  It  has  been  held  by  this  court  that 
a  judgment  of  sale,  directing  a  sale  of  the  land  in  the  pleadings 
mentioned,  is  erroneous.    (Ross  v.  Adams,  13  Bush,  370.) 

It  was  error  to  allow  witnesses  to  testify  as  to  statements  made  to 
them,  as  to  the  location  of  lines  or  corners,  by  persons  who  were  still 
living.  It  is  true  that  hearsay  testinjony  as  to  the  location  of  cor- 
ners to  land  may  t>e  admitted  when  the  parties  making  the  state- 
ments, which  it  is  desired  to  be  proven,  are  dead;  but  thHt  rule  can 
not  be  extended  to  statements  made  by  persons  still  living.  Such 
persons  sh(>uld  be  introduced  to  prove  the  fact  themselves. 

The  reading  of  the  assignments  on  the  various  deeds  by  plaintiff's 
alleged  remote  vendors  was  error  except  in  so  far,  if  at  all,  that  it 
tended  to  makex!ertain  the  boundary  of  the  land  he  claimed.  Sach 
assignment  did  not  pass  any  title  to  the  assignee  except  an  equi- 
table one. 

It  was  within  the  said  discretion  of  the  court  to  allow  or  disallow 
the  special  plea  to  be  filed,  and,  at  the  time  it  was  offered,  it  was  no 
abuse  of  discreticm  to  refuse  to  permit  the  filing,  but,  up'm  the  re- 
turn of  this  cause,  appellant  should  be  allowed  to  file  the  plea. 


B20  vick's  gd'n,  &c.  v.  hibbs*  gd'n,  &c. 

If  the  facts  are  as  alleged  in  the  fifth  ground  for  new  trial,  there 
was  undue  haste  in  completing  the  trial.  The  jury  should  have  had 
time  to  have  attended  to  their  horses  and  to  get  supper,  if  in  fact  it 
was  important  to  complete  the  trial  that  night  or  dayj  and,  unless  it 
was  important  or  necessary  to  go  on  with  the  trial,  it  should  have 
been  adjourned  until  the  next  day. 

Appellants  also  complain  of  the  instructions  given  and  refused. 
The  first  instruction  is  as  follows:  "The  court  instructs  the  jury  that 
if  you  believe  from  a  preponderance  of  the  evidence  that  the  plain- 
tifl;  R.  N.  Cornett,  is  the  owner  and  entitled  to  the  possession  of 
the  land  described  in  plaintiff's  petition,  you  will  find  for  the  plain- 
tiff; and  if  >ou  believe  from  such  preponderance  that  the  defend- 
ants wrongfully  entered  upon  said  land,  and  wrongfully  held  same 
from  the  plaintiff,  you  will  fix  the  damages  at  any  sum  you  may 
find  he  has  been  damaged,  by  reason  of  such  wrongful  withholding, 
not  to  exceed  the  sum  of  $250.'* 

This  instruction  is  clearly  erroneous.  It  leaves  the  jury  the  sole 
judges  of  both  law  and  facts.  It  is  questionable  w^hether  the  other 
instructions  ^jfiven  are  sufficiently  authorized  by  the  testimony,  but 
the  court  can,  on  ihe  next  trial,  determine  as  to  the  sufficiency  of 
the  testimony  then  introduced  to  authorize  such  instructions. 

Apuellants  asked  an  instruction  to  the  effect  that,  if  the  jury  be- 
lieved that  defendant  Smith  had  title  to  the  land  described  in  de- 
fendant's amended  answer  older  than  the  one  under  which  plaintiff 
claimed,  they  should  find  for  defendant  unless  they  find  as  in 
instructions  Nos.  1  and  2.  This  instruction  should  have  been  given, 
with  such  modifications  as  would  have  indicated  to  the  jury  what 
constituted  a  title. 

For  the  reasons  indicated  the  judgment  of  the  court  below  is  re- 
versed and  cause  remanded,  with  directions  to  award  appellants  a 
new  trial  and  for  proceedings  consistent  with  this  opinion. 


Vick's  gd'n,  &c,  v.  Hibbs'  gd'n,  &c. 
(Filed  January  20,  1897— Not  to  be  reported.) 
\V.  D.  Greer  for  appellants. 

Bush  &  Worten  and  John  K.  Hendrick  for  appellees. 
Appeal  from  Livingston  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  facts  of  this  case  are  very  similar  to  those  in  the  case  of  Sway- 
see  V.  Miller,  17  B.  M.,  564.  By  the  authority  of  that  case  we  are 
of  the  opinion  that  the  demurrer  should  have  been  overruled  to  the 
petition  as  amended. 

Wherefore,  the  judgment  is  reversed,  with  directions  that  the  fur- 
ther proceedings  conform  to  this  opinion. 
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SCANLON  V.  TORSTADT,  AC. 

(Filed  November  17,  1896— Not  to  be  reported.) 

1,  Service  of  process  on  lunaUc — Return  of  officer — ^In  this  aotion  for  the  sale, 
of  land  to  pay  the  debts  of  a  decedent,  in  which  summons  was  served  on  one 
of  the  defendants,  who  was  a  lanatio,  by  delivering  a  copy  to  the  physician  in 
charge  of  him,  who  was  superintendent  of  the  asylnm  in  which  he  was  con- 
fined, the  sheriff  having  neglected  to  have  the  physician  certify,  as  required 
by  the  statute,  that  in  his  opinion  the  service  would  be  injurious  to  the  lunatic, 
the  court,  after  the  case  was  ready  for  submission,  properly  permitted  the^ 
physician,  in  aid  of  the  sheriff *s  return,  to  file  his  affidavit  showing  the  condi-. 
tion  of  the  lunatic  required  by  the  statute  to  be  certified. 

2.  Same — Even  if  the  affidavit  had  not  been  filed,  the  court  would  not  disr. 
turb  the  judgment,  a  summons  having  been  actually  served  on  the  lunatic 
upon  a  cross  petition  seeking  to  foreclose  a  mortgage  on  the  land,  and  all  of 
the  parties  being  before  the  court  and  a  sale  of  the  land  being  necessary. 

Charles  M.  Lindsay  for  appellant. 

Matt  O'Doherty  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

» 

Where  a  lunatic  or  person  of  unsound  mind  is  made  defendant  to^ 
an  action  he  must  be  served  with  a  summons,  and  also  his  committee 
or  his  father,  etc.    (Carroll's  Code,  section  63.J 

By  an  amendment  to  this  section  the  lunatic  may  be  served  by  a 
service  on  the  physician  having  charge  of  the  lunatic,  if  the  physi- 
cian give  a  certificate,  attested  by  the  officer  making  the  service, 
that,  in  his  opinion,  the  service  would  be  injurious  to  such  person  of 
unsound  mind. 

In  this  case  the  service  was  on  the  superintendent.  Dr.  Pusey,  of 
the  asylum  in  which  the  lunatic  was  confined,  and  the  fact  existed 
that  the  service  could  not  be  had  on  the  lunatic  without  injury  to 
him,  but  the  sheriff  neglected  to  have  the  certificate  made  out  and 
returned  as  part  of  the  mode  of  service. 

After  this  action  had  been  brought  and  ready  for  submission  the 
aflSdavit  of  Dr.  Pasey  was  offered  as  in  aid  of  tlie  sheriff's  return, 
showing  that  the  condition  of  the  lunatic,  at  the  date  of  service  on 
him  as  superintendent,  was  in  such  condition  as  would  work  an  in- 
Jury  to  the  lunatic  by  making  personal  t-ervice.  This  was  regarded 
as  sufficient,  and  on  the  service  the  judgment  was  rendered. 

The  action  was  for  a  sale. of  land  to  pay  debts  of  the  decedent,  and 
to  distribute  between  his  five  heirs  or  children.  Service  was  had  on 
the  committee  of  the  lunatic,  as  well  as  Dr.  Pusey,  and  on  all  the 
other  heirs.  The  sheriff  amended  his  return  under  an  order  of  court, 
which  was  proper.  Besides,  in  the  cross  action  of  the  German  In- 
surance Co.  to  foreclose  a  mortgage  on  this  land  in  this  same  action, 
a  summons  was  actually  served  on  the  lunatic;  and  all  the  parties 
being  before  the  court,  and  a  sale  of  the  land  being  necessary,  the 
Judgment  would  not  be  disturbed  or  the  sale  set  aside  if  no  affidavit 
of  Dr.  Pusey  had  been  filed. 

The  order  overruling  the  exceptions  of  the  purchaser  and  thejudg* 
ment  thereon  are  each  affirmed. 
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Turner's  adm'r  v.  Turner,  &c. 
(Filed  January  12, 1897— Not  to  be  reported.) 

Parent  and  child — Implied  contract — To  entitle  a  daughter  to  recover  for 
personal  care  and  attention  bestowed  upon  her  mother  there  mnst  be  a  promise 
to  pay,  express  or  implied.  And  the  law  will  not  imply  such  a  promise  from 
the  mother's  mere  request  of  the  daughter  to  bestow  care  and  attention  on 
her.  Such  services  were  presumptively  gratuitous,  and  there  can  be  no  recov- 
ery therefor  unless  the  proof  shows  otherwise. 

It.  II.  Tomlinson,  R.  P.  Jacob  and  W.  J.  Landram  for  appellant. 
W.  O.  Bradley  for  apiiellees. 
Appeal  from  Garrard  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigir. 

This  is  a  contest  among  brothers  and  sisters— children  of  Rolinda 
Turner,  who  dit»d  in  March,  1890.  Appellant  Tain,  a  son-in-law, 
qualitli'd  as  her  administrator,  and,  with  his  wife,  presented  a  claim 
lor  $1,250  against  the  estate  of  his  intestate  for  care  and  attention  to 
her  during  the  last  five  years  of  her  life. 

It  appears  that  for  a  number  of  years  previous  to  the  five  years 
for  which  this  charge  for  care  and  attention  is  made  Tain  and  wife 
and  their  children  lived  with  Mrs.  Turner,  their  mother  and  mother- 
in-law,  on  her  farm.  They  lived  us  one  family,  and  in  large  meas- 
ure used  and  occupied  the  lands  owned  by  them  respectively  as  one 
farm. 

In  March,  1885,  however,  the  Tains,  having  moved  to  their  ad- 
Joining  lands,  the  mother  followed,  and,  except  for  a  few  months, 
lived  there  until  her  death.  There  is  not  the  slightest  circumstance 
in  all  this  voluminous  record  of  family  history  an<l  bitterneas  to  es- 
tablish the  fact  that  the  services  now  charged  for  were  rendered 
with  the  expectation  on  appellant's  part  of  receiving,  or  on  the 
mother's  part  of  making,  compensation  theref«)r.  The  conditions 
were  not  such  as  to  show  a  mutual  intention  to  contract  with  refer- 
ence to  the  care  and  attention  shown  the  old  lady.  Presump- 
tively the  services  were  gratuitous,  and  Vtie  proof  does  not  show 
otherwise.  In  such  cases  there  must  be  proof  either  of  an  express 
contract  to  pay  or  of  such  facts  and  circumstances  as  fairly  show  that 
both  the  partV  rendering  the  service  and  the  one  receiving  it  ex- 
pected ana  understood  that  compensation  would  be  made.  (17  A. 
&  E.  Ency.,  336;  Reynolds  v.  Reynolds,  92  Ky.,  556;  Heck  v.  Heck, 
10  Ky.  Law  Rep.v281  [Superior  Court];"  Hurst  v.  JStanberry,  MS. 
opinion,  1  Barbour's  Digest,  392,  1855.) 

Tested  by  these  principles,  not  only  must  the  claim  be  rejected  on 
the  testimony  offered,  but  the  verification  arid  proof  accompanying 
the  demand  must  be  held  insufficient.  This  is  to  the  effect  merely 
that  the  services  were  rendered  at  the  instance  and  request  of  the 
decedent. 

As  we  have  seen  in  this  class  of  eases  the  law  requires  a  promise 
or  contract  to  pay,  express  or  implied,  and  the  law  will  not  imply 
such  a  promise  or  contract  from  the  mother's  mere  request  of  her 
daughter  to  bestow  care  and  attention  on  her.  This  is  no  more  than 
the  daughter  ought  to  bestow  without  pay  and  no  more  thau  the 
mother  might  request  without  expecting  to  pay  therefor. 

The  Judgment  rejecting  the  claim  must  be  affirmed. 
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Louisville  &  Nashville  R.  R.  Co.  v.  Mattingly. 
(Filed  January  14,  1897— Not  to  be  reported.) 

i.  Personal  injuHes  —  Excessive  verdict — A  verdict  for  $10,000  for  personal 
injuries  not  very  serious  in  their  nature,  and  resulting  only  in  slight  lameness, 
is  so  excessive  as  to  indicate  passion  or  prejudice  on  the  part  of  the  jury. 

2,  Master  awd  servant — The  plaintiff  having  been  injured  by  falling  slate 
while  repairing  a  tunnel  on  defendant's  railroad,  it  was  error  to  instruct  the 
jury  to  tind  for  plaintiff  if  the  injury  to  him  was  caused  by  the  gross  negli- 
gence of  defendant's  servants  superior  in  authority  to  plaintiff  in  permitting 
the  tunnel  to  be  and  remain  in  an  unsafe  and  dangerous  condition  and  to  fall 
or  cave  in  upon  the  plaintiff,  as  defendant  was  not  liable  unless  the  foreman 
knew,  or  corld  by  the  use  of  rea^■onable  care  have  known,  of  the  unsafe  condi- 
tion of  the  tunnel,  and  the  jury  should  have  been  so  instructed. 

Win.  Lindsay,  H.  W.  Bruce  and  Lisle  &  McChord  for  appellant. 
Thomas  H.  Hines  and  H.  P.  Cooper  for  appellee. 
Appeal  from  Marion  Circuit  Court. 
Opinion  of  the  court  by  Jud^je  Hazelrigg. 

The  appellee  was  a  bridjre  carpenter,  and  while  he  was  engaged 
with  other  workmen  in  repairin«:  or  takinjr  out  the  old  framework 
in  a  tunnel  on  the  line  of  the  appellant  a  quantity  of  slate  suddenly 
fell  from  the  walls  of  the  tunnel  and  seriously  injured  him.  The 
extent  of  his  injuries  is  a  matter  of  uncertainty  under  the  jiroof,  and 
it  is  doubtful  if  they  are  shown  to  be  permanent,  save  perhaps  that 
which  renders  one  of  hisankles somewhat  les<  free  in  its  movements 
than  it  was  in  its  natural  an'l  original  state.  In  this  suit  for  damages 
for  the  injuries  he  received  a  judgment  for  $10,00)  was  rendered. 

One  of  the  physicians  called  l)y  liim  testified  that  he  found  the 
left  leg  of  the  ai  pellee  smaller  than  the  right;  thiit  the  left  ankle 
seemed  to  be  impaired,  but  there  was  no  malformation  of  either 
ankle  or  leg;  that  the  right  side  measured  an  inch  and  one-half 
or  two  inches  lager  than  the  left,  and  this  might  have  been  caused 
by  a  hurt,  and  was  perhaps  permanent  to  some  extent. 

Another  physician  testified  that  the  ankle  was  stiffened  some,  and 
appellee  could  not  make  all  the  natural  movements  with  his  ankle; 
that  when  appellee  stooped  over  he  did  not  seem  to  have  good  use 
of  his  back,  and  the  muscles  in  the  side  of  his  back  seemed  swollen; 
that  on  examination  of  his  urine,  two  or  three  times,  he  found  blood 
in  it;  and,  if  this  was  caused  by  the  injury,  it  was  probably  perma- 
nent, and  would  grow  worse  and  chronic. 

It  seems  to  us  clear  that  this  verdict  is  excessive,  and  strikes  the 
mind  at  first  blush  as  having  been  superinduced  by  passion  or  prej- 
udice. The  appellee  was  confined  to  his  house  but  a  few  weeks,  and 
if  his  injuries  have  resulted  in  anything  very  serious  he  has  not 
demonstrated  it  by  the  proof. 

It  IS  further  insisted  by  the  appellant  that  there  was  no  proof  of 
negligence  on  the  part  of  any  of  its  agents  or  servants,  and  the  case 
ought  not  to  have  gone  to  the  jury. 

It  appears  from  appellee's  own  testimony  that  he  did  not  see  *'any 
cracks  in  the  wall  of  the  tunnel  at  the  point  where  the  slate  fell 
from,  or  anything  that  indicated  that  the  slate  would  fall;"  and  it  is 
also  true  that  his  opportunity  for  seeing  was  as  good  as  that  of  the 
foreman.  But  it  appears  from  other  testimony  that  the  foreman, 
Andes,  was  not  as  etllcient  in  making  an  examination  of  the  walls 
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as  he  ought  to  have  been  and  was  not  as  careful  in  doing  this  Isind 
of  work  as  he  ought  to  have  been. 

Thih  testimony  was  gotten  before  the  jury  mainly  by  a  witness  de- 
tailing a  eonveisation  on  the  day  following  the  accident  between 
Andes,  the  foreman  of  the  crew  of  which  the  appellee  was  a  mem- 
ber when  he  was  hurt,  and  one  Lee,  who  was  the  supervisor  of  the 
division,  including  the  tunnel  under  repair.  The  conversation  was 
not  objecteti  to,  and  on  all  the  proof,  as  it  is  presented  in  the  rei*ordy 
we  are  inclined  t(^  thinlc  the  motion  for  a  peremptory  instruction  by 
appellant  was  properly  overruled. 

By  the  chief  instruction  the  jury  were  told  to  find  for  tbe  plain tifiT 
if  the  injury  to  him  was  caused  by  the  gross  negligence  of  the  ap- 
pellant's agents  or  employes  superior  in  authority  to  plaintiff,  in 
permitting  the  tunnel  to  be  and  remain  in  an  unsafe  and  dangerous 
condition,  and  to  fall  or  cave  in  upon  the  plaintiff. 

This  is  misleading.  Undoubtedly,  in  a  sense,  the  apfieliant  per- 
mitted the  tunnel  to  be  in  an  unsafe  condition.  Its  skies  caved  iQ> 
and  fell  on  the  plaintiff,  hence  it  was  unsafe;  but  did  the  appellant's 
foreman  know  this  or  could  he  have  known  it  by  the  use  of  reason- 
able diligence  and  care?  Unless  he  so  knew  or  could  haTes*)  known 
the  appellant  is  not  liable. 

For  the  reasons  indicated  the  judgment  is  reversed  for  |Nroceedifigs 
consistent  herewith. 


Louisville  &  Nashville  R.  R.  Co.  v*  Bolton. 
(Filed  January  14,  1897— Not  to  be  reported.) 

Nuisances — Insuffi^ciently  burying  dead  anitnais — Punitive  damages ^In  an. 
action  against  a  railroad  company  to  recover  damages  on  account  of  dead 
animals  being  insufficiently  buried  by  servants  of  the  company,  near  the  resi- 
dence of  the  plaintiff,  an  instruction  directing  the  jury  to  find  for  plaintiiT 
only  in  the  event  they  should  believe  the  acts  complained  of  were  maliciously 
and  wantonly  done  was  more  favorable  to  defendant  than  it  was  entitled  to 
have,  as  plaintiff  would  have  been  entitled  to  recover  com{>en8atory  damages 
upon  proof  of  the  acts  alleged  and  consequent  injury,  and,  upon  showing,  as 
was  done,  that  it  was  wanton  or  malicious,  he  was  entitled  to  punitive  damages. 
Nor  is  it  material  how  much  it  would  have  cost  plaintiff  to  cover  with  dirt  that, 
part  of  the  dead  animal  left  by  the  agents  of  defendant  exposed,  as  it  was  their 
duty  at  first  to  have  so  buried  it  as  to  prevent  offensive  stench. 

Wilson  <&  Rawlings  for  appellant. 

B.  B.  Golden,  J.  D.  Tuggle  and  W.  H.  Holt  for  appellee. 

Appeal  from  Knox  Circuit  Couit. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

This  action  was  brought  by  appellee  to  recover  of  appellant  dam> 
ages  allcKcd  to  have  been  done  on  account  of  dead  animals  befng  put 
and  insufliciently  buried  by  servants  of  the  latter  near  to  the  resi- 
dence of  the  former. 

The  lower  court  instructed  the  jury  as  follows:  "If  the  jury  believe 
from  a  preponderance  of  the  evidence  that  the  defendant  by  its 
agents  so  buried  a  steer  or  horse  so  near  the  dwelling  house  of  plain- 
tiff that  foul  and  obnoxious  stenches  and  smells  arose,,  polluting  the 
air  in  and  around  plaintiff's  said  dwelling  house^  and  that  same  was 
done  wantonly  or  maliciously,  they  will  and  for  plaintiff  such  dam- 
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ages  as  they  may  deem  right,  not  exceedinar  $250  for  each.  If,  however^ 
they  shall  believe  that  the  buryine  was  done  simply  in  such  a  negli- 
gent manner  as  to  cause  such  smells,  and  not  from  malice  and  wan- 
tonness, they  will  find  for  the  defendant." 

The  evidence  shows  the  acts  complained  of  were  done  against  the 
protest  of  appellee  in  such  wanton  manner  and  under  such  circum- 
stances as  precludes  this  court  from  believing  or  deciding  the  verdict 
of  $250  is  excessive,  or  was  rendered  by  the  jury  through  passion 
or  prejudice. 

Really  the  instruction  was  more  favorable  to  appellant  than  the 
law  and  facts  proved  authorized,  for  appellee  would  have  been  en- 
titled to  recover  compensatory  damages  upon  proof  of  the  acts  alleged 
and  consequent  injury;  and  upon  showing,  as  we  think  was  done, 
that  it  was  wanton  or  malicious,  he  was  entitled  to  punitive  dam- 
ages, which  was  in  the  instruction  denied  him. 

How  much  it  would  have  cost  appellee  to  cover  with  dirt  that  part 
of  the  dead  animal  left  by  the  agents  of  appellant  exposed  was  im- 
material, because  it  was  their  duty  at  first  to  have  so  buried  it  as  to 
prevent  noxious  and  offensive  stench,  and  their  failure  to  do  so  ren- 
dered appellant  liable  in  damages. 

Judgment  affirmed. 


Eastern  Kentucky  Ry.  Co.  v.  Browx, 
(Filed  June  23,  1896.) 
Petition  for  rehearing  overruled  Dec.  2,  1896. 

1.  Injunction  boiul— Jurisdiction  of  State  courts — A  State  coart  has  jarisdic- 
tioQ  of  an  action  npou  au  injnnoiion  bond  execated  in  the  United  States 
Circait  Court. 

'J.  Same — It  is  only  where  the  enforcement  of  a  judgment  has  been  en- 
joined that  the  conrt  is  required  to  ascertain  the  damages  at  the  time  of  the 
dissolution  of  the  injunction. 

Edward  W.  Hines,  Rodney  Haggard,  Wm.  H.  Holt  and  E.  B. 
Wilhoite  for  appellant. 

AV.  M.  Beckner  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  action  is  on  an  injunction  bond,  and  a  demurrer  sustained  to 
the  petition.  The  bond  was  executed  in  the  United  States  Circuit 
Court  for  Kentucky,  and,  by  a  mandatory  injunction,  the  appellant 
was  compelled  to  deliver  the  appellee.  Brown,  an  engine  upon  which 
it  claimed  a  lien  for  repairs. 

It  seems  the  State  court  had  jurisdiction,  although  the  bond  was 
given  in  the  Federal  court  (Myers  v.  Black,  120  U.  S.,  — ).  Under 
the  rule  in  this  court  or  in  this  State  it  is  only  where  the  enforce- 
ment of  a  judgment  has  been  enjoined  that  the  court  at  the  time 
must  ascertain  the  damages  (Alexander  v.  Gish,  88  Ky.,  13). 

The  demurrer  should  have  been  overruled.  Reversed  and  re^ 
manded  that  this  may  be  done. 

vol.  18—53 
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RiCHART  V.  GOODPASTER. 

(Filed  September  25,  1896—Not  to  be  reported.) 

1,  Judicial  sales — Writ  of  possession — Motion  to  quash — ^Appellant  and  ap- 
pellee beiof?    the  purchasers  of  difiFerent   parts  of  certain  real  estate  sold 
under  decree,  a   motion  by  appellee  to  qaash  a  writ  of  possession  in  favor 
of  appellant  was  improperly  sastaioed,  it  appearing  that  the  writ  embraced 
no  part  of  the  property  purchased  by  appellee. 

2.  Same — Althoa^zh  appellee  had  not  been  placed  by  writ  in  the  possession 
of  the  lot  parohafied  by  him,  it  was  proper  for  him  to  make  the  motion  to 
qnash  the  writ  in  favor  of  appellant  in  order  to  ascertain  his  rights  in  the 
premises,  since  thb  original  action  iu  which  the  writ  was  allowed  was  still 
pending.  Therefore,  the  coart  properly  overruled  the  luotion  of  appellant 
to  dismiss  the  motion  to  quash. 

Reuben  Gudgeii  &  Son  for  appellant. 
0.  W.  Goodpaster  for  ai^  pellee. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Landes. 

The  real  estate  embraced  in  the  mortgage  executed  by  S.  E.  Frat- 
raan  to  the  appellee  to  secure  a  note  for  the  sum  of  $3,750,  which 
was  sold  by  the  master  on  the  9th  day  of  April,  1894,  under  the 
judgment  of  the  Bath  Circuit  Court,  in  the  action  of  J.  B.  Goodpas- 
ter  against  8.  E.  Fratman,  &c.,  to  .satisfy  the  said  mortgage  and  other 
liens,  was  described  as  being  ''bounded  on  the  west  by  the  lot  of 
Miss  Jennie  Elliott;  on  I  he  north  by  the  lot  of  James  Donnon's 
heirs,  formerly  owned  by  G.  \V.  Bovven;  on  the  east  by  Jefferson 
street,  and  on  the  south  by  Main  street,'*  in  the  town  of  Owings- 
ville. 

This  boundary  or  area  embraced  the  lot  which  was  purcha.sed  by 
Fratman  from  the  heirs  of  J.  M.  Nesbitt,  which  was  described  as 
being  bounded  as  follows:  "Beginning  at  the  northeast  corner  of  the 
said  large  brick  building;  thence  southward  with  the  west  margin 
of  the  pavements  KJ  feet;  thence  westward  32  feet  G  inches;  thence 
northward  16  feet:  thence  eastward  32  feet  6  inches  to  the  begin- 
ning." 

The  ''large  brick  building''  mentioned  in  this  boundary  stood  on 
the  lot  described  above,  as  embraced  in  the  mortgage  ex(  cuted  by 
Fratman  to  Good  paster. 

In  the  judgnicnt  the  master  was  directed  to  sell  the  above-de- 
scribed Nesbitt  lot  first  to  satisfy  a  lien  for  purchase  money  owing 
to  the  heirs  of  J.  M.  Nesbitt,  deceased,  which  was  prior  to  the  mort- 
gage lien  of  the  appellee.  After  directing  the  sale  of  some  other 
property,  it  was  adjudge<l  "//j«^.  tfie  remainder  of  the  said  !ot^  lying 
on  the  corner  of  Main  and  Jefferson  streets"  (which  was  the  remain- 
der of  the  lot  first  described  above  as  embraced  in  the  said  mort- 
gage), "including  the  12  feet  width  upon  which  B.  D.  Lacy's  law 
oflBce  once  stood,    *    *    *    be  next  sold,  etc." 

Thus  the  judgment  in  the  case  of  Good  paster  v.  Fratman  and 
others  provided  (or  the  sale  of  the  wh(»le  of  the  lot  first  above  named, 
and  "the  remainder  of  the  said  lot,  lying  on  the  corner  of  Main  and 
Jefferson  streets,"  evidenlly  embraced  the  small  strip  of  about  31 
inches  of  ground  lying  immediately  in  the  rear  of  the  Nesbitt  lot 
above  described. 


RICHART   V.    GOODPASTER.  "  82/ 

The  appraisers,  who  were  appointed  to  value  the  lots  adjudKed  to 
be  sold,  described  the  Nesbitt  lot  as  **a  parcel  of  land  or  lot  begin- 
ning at  the  north  corner  of  the  property  of  S.  E.  Fratman,  which 
lies  on  the  corner  of  Main  and  Jetferson  streets,  *  *  *  and  is  the 
lot  upon  which  J.  M.  Nesbitt's  law  office  formerly  stood;"  and  they 
described  the  other  as  *'a  parcel  of  land  in  said  town,  and  bounded 
as  follows:  On  the  west  by  the  lot  of  Miss  Jennie  EUiott;  on  the  north 
by  the  above-described  lot,  on  which  J.  M.  Nesbitt*s  law  otKce  for- 
merly stood;  on  the  east  by  Jefferson  street,  and  on  the  south  by 
Main  street,  the  same  bein^^  known  as  Fralman^s  corner,  and  the 
lot  on  which  B.  D.  Lacy*s  office  formerlj^  stood." 

In  the  master's  notice  of  the  sale  he  described  the  Nesbitt  lot  as 
follows:  "Also  a  parcel  of  land  or  lot,  bejfinninp:  at  the  north  corner 
of  the  property  ot  8.  E.  Fratman,  ivhich  lies  on  the  corner  of  Main  and 
Jeffe:i*son  streets,  in  aforesaid  town;  thence  northwardly  with  the 
wast  margin  of  the  pavement  about  16  feet;  thence  wtstwardly  about 
32  feet  and  (i  inches,  to  the  property  of  S.  E.  Fratnmn;  thence  south- 
wardly about  16  feet  to  said  Fratman;  llience  eastwanily  with  the 
lines  of  the  property  of  said  Fratman  ab.mt  J?2  feel  and  6  inches  to 
the  beginning,  and  is  the  lot  upon  which  J.  M.  Nesbitt's  law  office 
formerly  stood." 

In  the  same  notice  the  rest  of  the  Fratman  lot,  ^^knoicn  as  ITrat- 
man's  corner,  and  the  lot  on  which  B.  D.  Lacy's  law  office  formerly 
stood,"  is  descrit>ed  as  the  appraisers  described  it. 

It  appears  from  the  diagram,  which  is  a  part  of  the  evidence,  that 
Miss  Jennie  Elliott's  lot  lies  on  the  west  of  and  adjoining  the  Frat- 
man lot  along  its  whole  depth  northward  from  Main  street. 

At  the  sale  made  by  the  master  of  this  property  under  the  said 
Judgment  the  above-described  Nesbitt  lot  was  sold  first,  and  pur- 
chased by  the  appellee.  This  lot  was  a  part  of  the  lot  on  which 
Fratman's  storeroom  stood,  which  was  known  as  **Fratman'8  cor- 
ner," on  the  corner  of  Main  and  Jefferson  streets,  and  all  of  which, 
as  we  have  seen,  was  covered  by  the  mortgage  executed  by  Fratman 
to  Good  paster. 

After  the  Nesbitt  lot  was  sold,  as  directed  by  the  judgment,  the 
master  offered  the  rest  of  the  lot,  and  it  is  reported  as  follows:  '*! 
next  offered  the  Fratman  storehouse  (knoum  as  Fratman'' s  corner)^ 
*  *  *  at  the  same  time  and  place."  The  appellant,  Richart,  be- 
came the  purchaser  of  it.  The  sales  were  reported  by  the  master 
and  confirmed  by  the  court,  and  the  court  ordered  and  adjudged  that 
**the  purchasers  of  the  real  estate,  to  wit,  J.  M.  Richart  and  J.  B. 
Good  paster,  *  *  *  are  now  adjudged  to  be  the  owners  of  the 
real  estate  purchased  by  them,  and  each  may  have  a  writ  of  posses- 
sion for  the  said  real  estate  so  purchased,  after  the  lapse  of  thirty 
days  from  this  date,  which  the  clerk  of  this  court  is  ordered  to  issue 
when  demanded." 

The  appellant  sued  out  a  writ  of  possession  in  due  time  for  the 
property  purchased  by  him,  which  was  described  in  the  writ  as  be- 
ing the  wnole  of  the  Fratman  storehouse  and  lot,  excepting  so  much 
of  it  as  was  purchased  by  the  appellee—that  is,  the  Nesbitt  lot  as 
at>ove  described,  fronting  16  feet  on  Jefferson  street  and  running 
back  westward  32  feet  and  6  inches.  The  sheriff  executed  the  writ 
by  placing  the  appellant  in  possession  of  the  whole  of  said  lot  (with 
the  above  exception),  which  included  the  small  strip  of  ground  in 
controversy. 

The  appellee,  upon  notice,  moved  the  court  to  quash  the  said  writ, 
and  the  return  of  the  sheriff'  thereon,  upon  the  ground,  as  claimed, 
that  the  writ  embraced  a  portion  that  was  not  purchased  by  the  ap- 
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pe]lant  but  that  was  purchased  by  the  appellee,  and  was  still  owned 
by  him. 

The  court  sustained  the  motion,  and  by  its  judgment  quashed  both 
the  writ  and  the  return  of  the  sheriff  thereon,  and  from  that  judg- 
ment this  appeal  is  prosecuted. 

The  appellant  moved  in  the  court  below  to  dismiss  the  motion  to* 
quash,  which  was  denied  by  the  court.  This  is  complained  of  as- 
error.  But  we  are  of  the  opinion  that,  although  the  ap|>ellee  had 
not  been  placed  by  writ  in  the  possession  of  the  lot  purchased  by 
him,  it  was  proper  to  make  the  motion  to  quash  in  order  to  ascer- 
tain his  rights  in  the  premises,  since  the  original  action  of  Good- 
paster  V.  Fratman,  <fec.,  in  which  the  writ  was  allowed,  was  still 
pending  and  had  not  been  finally  disposed  of.  We,  therefore,  hold- 
that  the  motion  to  dismiss  was  properly  overruled. 

But  upon  the  merits  .of  the  motion  to  quash  we  are  of  the  opinion- 
that  the  court  erred.  From  the  facts  of  the  case  as  we  have  gathered 
them  in  detail  from  the  record  before  us  it  is  clear  that  it  was  in- 
tended by  the  judgment  of  sale,  and  it  was  in  fact  expressly  provided 
therein,  that  there  should  be  a  separate  sale  of  the  Nesbitt  lot  before- 
any  part  of  "the  remainder"  of  the  Fratman  storehouse  and  lot 
should  be  sold,  and  that  the  remaindei"  of  the  lot,  after  selling  the- 
Nesbitt  lot,  which  ''remainder"  it  was  adjudged  could  not  be  di- 
vided without  materially  impairing  its  value,  should  be  sold  as  a 
whole.  And  that  this  was  intended  by  the  master  in  making  the 
sale  is  manifest  from  the  description  of  the  property  in  the  appraise- 
ment and  in  the  notice  of  sale.  The  notice,  as  the  evidence  showed^ 
was  read  at  the  time  the  property  was  offered,  and  we  can  not  con- 
ceive how  the  purchaser  or  purcliasers  could  have  been  misled  or 
deceived  with  reference  to  the  property  offered.  The  appellee,  under 
his  purchase,  acquired  the  right  to  no  part  of  the  ground  in  contro- 
versy, unless  it  was  embraced  in  the  Keshitt  lot,  which  is  16  feet  in 
width  by  32  feet  6  inches  in  depth,  and  it  is  clearly  shown  by  the 
evidence  that  the  ground  in  controversy  is  not  included  in  the  bounds 
of  the  Nesbitt  lot.  In  addition  to  this  the  description  in  the  notice 
of  the  **remainder  of  the  lot,"  although  not  as  full  in  detail  as  it 
might  have  been,  is  sufficiently  accurate  to  enable  anyone  to  iden- 
tify it  as  being  what  was  left  of  the  Fratnjan  storehouse  and  lot> 
situated  on  the  corner  of  Main  and  JeflTerson  streets,  after  deducting 
the  Nesbitt  lot,  which  w^as  purchased  by  the  appellee. 

The  judgment  quashing  the  said  writ  and  the  sheriff's  returft 
thereon  is,  therefore,  reversed  and  the  cause  remanded,  with  direc- 
tions to  overrule  the  motion  to  quash. 


Chesapeake  &  Ohio  Ry.  (X).  v.  Commonwealth. 

(Filed  January  11,  1897.) 

Taxation  of  cohLh  in  Commonwealth  cases — An  [attorney's  fee  of  |120  in  stiir 
taxable  in  faror  of  the  Commonwealth  in  appeals  in  Commonwealth  casea 
notwithstanding  the  provision  of  section  117  of  the  Kentacky  Statutes,  that 
*'the  attorney  general  shall  receive  an  annual  salary  of  |4,00G  in  [liea  of  th& 
fees  and  salary  heretofore  allowed  by  law,"  as  the  attorney's  fee  was,  by  the- 
act  of  March  2,  1882,  required  to  be  taxed  "for  the  benefit  of  the  Common- 
wealth and  paid  into  the  public  treasury." 

Wadsworth  &  Cochran  for  appellant. 
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W.  S.  Taylor  for  appellee. 
Appeal  from  Boyd  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  act  approved  March  2,  1882,  provides  that,  in  all  cases  in  the 
-Court  of  Appeals  in  which  it  is  made  the  duty  of  the  attorney  gen- 
eral to  represent  the  State,  iie  shall  for  his  services  in  each  case  be 
paid  out  of  the  treasury  of  the  State  the  sum  of  $20.  At  the  time 
this  act  was  passed  the  fees  which  were  taxed  in  cases  to  which  the 
Commonwealth  was  a  party  were  for  the  benefit  of  the  attorney 
{general,  not  for  the  Commonwealth.  The  act  of  March  2d  supra 
<!ontained  this  proviso,  to  wit:  **That  in  all  cases  in  which  an  attor- 
ney's fee  is  now  by  law  taxed  against  the  unsuccessful  party  the 
same  shall  be  for  the  benetit  of  the  Commonwealth  and  paid  into 
the  public  treasury." 

In  other  words  the  fees  that  were  then  taxed  for  the  benefit  of  the 
attorney  j^eneral  were  taxed  for  the  benefit  of  the  Commonwealth, 
-and  instead  of  having  the  attorney  g^eneral  depend  for  compensation 
for  his  services  upon  the  contingency  of  collecting  the  fee  from  the 
unsuccessful  litigant  the  Commonwealth  became  bound  for  such  fee, 
^nd  for  reimbursement  depends  upon  the  contingency  of  a  collec- 
tion. 

Under  section  117,  Kentucky  Statutes,  the  attorney  general  is  paid 
a  salary  for  his  services.  He  is  no  longer  paid  a  given  sum  per  case. 
This  section  does  not  repeal  the  previous  act  providing  that  fees 
should  be  taxed  for  the  benefit  of  the  Commonwealth.  The  section 
-does  not  relate  to  the  matter  of  the  taxation  of  costs  in  Common- 
Avealth  cases,  but  relates  alone  to  the  salary  of  the  attorney  general. 
It  is  in  nowise  inconsistent  wiih  the  act  which  requires  that  $20 
shall  1i)e  taxed  for  the  benefit  of  the  Commonwealth. 

The  motion  to  correct  the  taxation  of  costs  is  overruled. 


Lkp:,  by,  &c.  v.  Chesapeake  &  Ohio  Rv.  Co. 
(Filed  January  12,  1897 — Not  to  be  reported.)- 

Master  and  servant — Negtigence^In  this  action  against  a  railroad  company 
to  recover  dama^e^  for  iiijnriea  received  by  plaintiff  while  in  the  discharge 
of  his  duty  aB  a  section  hand,  the  section  foreman,  who,  with  another,  was 
Bssisting  plaintiff  in  carrying  a  crosn-tie,  having  stumbled  and  fallen,  and 
thus  caused  the  injury  complained  of,  the  evidence  fails  to  establish  action- 
able negligence,  as  tlie  plaintiff,  without  compulsion  and  with  knowledge  of 
the  attendant  perils  and  difficulties,  undertook  to  perform  the  service,  which 
was  in  the  scope  of  his  employment,  and  the  section  foreman  being  a  stout 
man  and  able  to  carry  his  part  of  the  load,  it  was  not  improper  or  negligent 
■for  him  to  undertake  to  assist  plaintiff. 

James  Andrew  Scott  and  Frank  Prater  for  appellants. 

John  T.  Shell)y  for  appellee. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

Appellant  brought  this  action  to  recover  for  his  leg  being  broken, 
while  in  the  employ  of  appellee  as  a  section  hand,  by  reason  of  the 
alleged  negligence  of  the  section  foreman. 
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The  circumstances  under  which  the  injury  was  done,  as  appears 
from  the  evidence  introduced  by  him,  is  as  follows:  In  putting 
new  in  place  of  old  cross-ties  at  a  certain  switch  station  on  appellee's 
road  it  became  necessary  to  carry  the  latter  across  and  away  from 
the  railroad  track,  three  persons,  two  of  them  using  a  handspike  and 
one  of  them  lifting  the  rear  end,  being  assigned  to  each  tie. 

Three  of  the  hands  had  in  that  manner  successfully  and  safely 
transferred  one  of  the  ties,  and  three  others,  including  the  appel- 
lant, had  lifted  and  started  with  another  tie  when  one  of  thera 
named  Tabor,  who  held  one  end  of  the  handspike,  announced  his 
inability  to  carry  his  share  of  the  load  and  the  tie  was  put  down^ 
Thereupon  Campbell,  the  foreman,  took  Tabor's  place,  appellant 
having  the  other  end  of  the  handspike.  But  they  had,  after  again 
lifting  up  the  tie,  gone  but  a  short  diotance  when  Campbell  stum- 
bled and  fell,  causing  appellant  to  also  fall,  and  the  tie  to  fall  upon 
and  break  his  leg. 

The  evidence  shows  the  ties  were  about  sixteen  feet  in  length,  be- 
ing used  for  both  main  and  switch  track,  six  inches  wide  and  seven 
thick,  and,  being  old  and  soggy,  were  a  heavy  load  for  three  nnen  of 
ordinary  strength,  but  it  was  dernon>trrtted  one  of  them  could  be 
carried  in  the  manner  to  the  place  required  by  three  of  the  hands,, 
and  there  is  no  evidence  showing  a  heavier  burden  was  put  upon 
appellant  than  he  was  able  and  willing  to  bear,  for  he  had  shown 
his  ability  to  carry  his  share  of  the  load,  and  If  not  able  to  do  so  he 
might  first,  as  did  Tabor,  have  either  called  for  assistance  or  given 
place  to  another  hand. 

It  is  true  the  ground  over  which  they  were  required  to  carry  the 
ties  was  rough,  but  the  difficulty  or  danger  arising  from  that  fact 
was  before  appellant,  and  one  of  the  usual  and  necessary  incidents  of 
the  service  he  had  undertaken  to  perform. 

Appellant,  having  then  without  compulsion  and  with  the  knowl- 
edge of  the  attendant  perils  and  difHculties  undertaken  to  perform  a 
particular  act  in  the  scope  of  his  employment,  can  not  attribute  his 
injury  to  the  negligence  of  either  the  appellee  or  its  section  foreman^ 
unless  the  accidental  stumbling  and  falling  of  the  latter,  which  might 
occur  to  the  strongest,  most  active  and  vigilant  man,  should  be  held 
actionable  negligence. 

The  evidence  is  that  the  foreman  was  a  stout  man,  able  to  carry 
his  part  of  the  load,  and  they  had  carried  it  several  steps  when  the 
accident  oj'currcd,  and  it  was  not,  therefore,  improper  or  negligent 
for  him  to  take  the  place  of  Tabor. 

In  our  opinion  appellant  showed  no  evidence  w^hatever  of  appel- 
lee's  liability  for  the  injury  complained  of,  and  the  lower  court  did 
not  err  in  giving  a  peremptory  instruction. 

Judgment  affirmed. 


Alsop  v.  Central  Trust  Co. 
(Filed  January  12,  1897.) 

1.  Power  of  partner  to  bind  firm — In  a  oommercial  partnership  the  extent  of 
a  partner's  power  to  bind  the  firm  is  a  question  of  law,  while  in  a  non- 
commercial partnership  the  power  of  one  partner  to  bind  his  co-partner  is  a 
question  of  fact,  and  the  burden  of  proof  to  establish  the  validity  of  the  con- 
tract is  upon  the  party  seeking  to  hold  the  firm  liable.  Therefore,  in  order  to 
recover  upon  a  written  obligation  signed  in  the  firm  name  by  one  of  the 
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partners  of  a  non-trading  partnership,  it  ie  necessary  for  the  plaintiff  to  allege 
affirmatiyely  the  nature  of  the  partnership,  that  the  obligation  was  executed 
for  something  necessary  for  the  transaction  of  the  business  of  the  firm,  or  that 
the  partner  who  made  the  contract  was  authorized  to  do  so  by  the  termg  of  the 
partnership.  And  as  none  of  the  necessary  allegations  appear  in  the  petition 
in  this  action  to  recover  rent  upon  a  written  contract  to  which  a  firm  name 
was  signed  by  one  of  the  partners,  a  demurrer  to  the  petition  should  have 
been  sustained. 

2.  Pleading — When  a  petition  shows  on  its  face  that  several  paragraphs  re- 
late to  the  same  cause  of  action,  the  plaintiff  should  be  required  to  elect  which 
one  he  will  prosecute,  and  the  others  should  be  stricken  out. 

Reuben  A.  Miller  and  Little  &  Little  for  appellant. 
J.  D.  Atchison  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  Burnani. 

This  acUon  was  instituted  in  the  Daviess  Circuit  Court  by  the 
Central  Trust  Co.  of  Owensboro,  Ky.,  Hgainst  Gee irgeGris wold  and  J. 
N.  Alsop,  doing  business  in  thefinn  nanieof  Grlswold  &  Alsop,  upon 
a  written  contract  for  the  rent  of  two  rooms  in  the  building  of  the 
trust  company  in  Owensboro.  The  contract  wr^  signed  by  the  Cen- 
tral Trust  Co.  of  Owensboro,  Ky.,  by  J.  D.  Atchison,  president,  and 
in  the  firm  name  of  Griswold  &  Alsop,  by  G.  Griswold.  The  cause 
of  action  is  set  out  in  two  paragraphs.  The  first  paragraph  is  in  the 
following  langruage: 

*'Ist.  The  plaintiff,  the  Central  Trust  Co.  of  Owensboro,  Ky.,  states 
that  it  is  a  corporation,  duly  created,  organized  and  existing  by  and 
under  the  laws  of  the  fJtate  of  Kentucky,  and  (^specially  by  and 
under  the  provisions  of  an  act  of  the  General  Assembly  of  the  Com- 
monwealth of  Kentucky,  which  became  a  law  March  28,  1890,  and 
that  it  was  vested  with  the  right  to  make  contracts,  sue  and  be  sued» 
etc.;  and  the  plaintiff  further  says  that  cm  the  22d  day  of  December, 
1892,  the  defendants,  George  Griswold  and  J.  N.  Alsop,  partners, 
doing  business  in  the  firm  name  of  Griswold  &  Alsop,  signe<l  and 
delivered  to  this  plaintiff  a  certain  written  contract,  whereby  and 
wherein  the  said  defendants  rented  and  leased  from  this  plaintiff  for 
a  period  of  one  year,  from  December  22,  1892,  to  December  22,  1893, 
two  certain  rooms,  being  rooms  situate  on  the  second  floor  of  the 
south  side  front,  and  next  adjacent  thereto,  in  its  building  at  the 
corner  of  Fredrica  and  P\)urth  streets,  in  the  city  of  Owensboro, 
Ky.  The  said  defendants  agreed  and  promised  to' pay  to  plaintiff, 
for  rent  of  said  rooms,  the  sum  of  two  hundred  ($2(M))  dollars,  to  be 
paid  in  quarterly  installments  of  fifty  ($50)  dollars  each.  The  de- 
fendants used  and  occupied  said  rooms  during  all  of  said  year,  and 
never  paid  plaintiff  any  part  of  said  rent  except  thirty  ($80)  dollars, 
paid  June  26,  1898,  and  sixteen  ($16)  dollars,  paid  June  28,  1893, 
which  credits  are  en(h)rsed  on  the  marg:in  of  said  contract,  which  is 
filed  herewith  as  part  hereof.  Piaintifl  says  said  rent  was  to  be  paid 
in  four  quarterly  installments  of  fifty  ($50)  dollars  each,  the  first  of 
which  was  due  and  payable  on  the  22d  day  of  March,  1893,  and  the 
second  on  the  22d  of  June,  1898,  the  third  on  September  22,  1893, 
and  the  fourth  on  the  22d  of  December,  1893,  and  it  says  that  it  is 
entitled  to  recover  of  defendants  interest  on  each  of  said  Installments 
from  the  time  of  their  respective  due  dates,  subject  to  the  credits 
hereinbefore  mentioned.' ' 

The  second  paragraph  of  said  petition  was  as  follows:  **The  plain- 
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tiff,  theCentralTrust  Co.  of  Owensboro,  Ky.,  says  that  thederendants, 
George  Griswold  and  J.  N.  Alsop,  doin^  business  in  the  said  firm 
name  of  Griswold  &  Alsop,  entered  into  a  contract  with  the  plaintiff, 
whereby  and  wherein  they  agreed  to  pay  to  said  plaintiff  the  said 
sum  of  two  hundred  ($200)  dollars  for  the  rent  of  two  r(M)ms.  as  set  out 
in  paragraph  No.  1;  and  plaintiff  further  states  that  defendants  used 
and  occupied  said  rooms  from  the  22d  day  of  Decern l)er,  1892,  until 
the  22d  day  of  December,  1893,  and  that  a  reasonable  rental  for  the 
use  of  said  rooms  was  two  hundred  ($20f)) dollars,  and  that  by  reason 
of  the  use  and  occupation  of  said  rooms  the  said  defendants,  and 
^ach  of  them,  became  indebted  and  are  indebted  to  the  plaintiff  in 
the  sum  of  two  hundred  ($200)  dollars,  no  part  of  which  has  ever 
been  paid,  except  thirty  dollars  paid  June  26,  1893,  and  sixteen 
dollars  paid  June  28,  1893." 

The  written  contract  referred  to  in  the  first  paragraph  of  the  peti- 
tion is  filed  herewith  as  part  hereof,  and  said  defendants  agreed  and 
promised  to  pay  the  sum  of  money  aforesaid  for  the  use  and  occu- 
pation of  said  rooms,  closing  with  a  prayer  for  a  judgment  for  the 
balance  due  on  obligation  against  George  Griswold  and  J.  X. 
Alsop. 

The  defendant,  J.  N.  Alsop,  entered  a  general  demurrer  to  the 
first  paragraph  of  plaintiff's  petition  for  the  reason  that  same  did 
not  slate  facts  sufficient  to  support  a  cause  of  action  against  him, 
and  defendant  at  the  same  tinje  moved  the  court  to  require  the  plain- 
tiff to  elect  which  of  the  two  causes  of  action  pet  out  in  the  two  sep- 
arate paragraphs  of  his  petition  he  would  prosecute,  and  also  filed 
answer. 

Upon  consideration  of  the  demurrer  to  the  first  paragraph  of  the 
petition  the  court  overruled  same,  to  which  ruling  of  the  court  the 
-defendant,  Alsop,  at  the  time  excepted  and  now  excepts.  The  court 
also  overruled  the  motion  made  by  Alsop  to  require  plaintiff  to  elect 
which  of  the  two  causes  of  action  set  out  in  the  two  separate  para- 
graphs he  would  prosecute,  to  which  ruling  of  the  court^the  defend- 
ant, Alsop,  excepted,  and  appealed  to  this  court. 

We  will  first  consider  the  questions  raised  by  the  demurrer  to  the 
first  paragraph  of  the  petition.  Partnerships,  when  considered  with 
reference  to  the  business  in  which  they  are  engaged,  may  generally 
be  divided  into  two  classes,  one  of  which  is  known  as  trading  or 
•commercial  partnerships,  and  the  other  as  non trading  or  noncom- 
mercial partnerships.  Any  member  of  an  ordinary  trading  partner- 
ship can  bind  the  tiriw  by  the  signing  of  the  firm  name  in  the  usual 
course  of  business  as  a  part  of  the  usual  routine  of  their  afiairs  irre- 
spective of  restrictions  in  tiie  articles  of  partnership  not  brought 
to  the  knowledge  of  the  payee. 

In  a  nontra(iing  partnership,  however — that  is,  a  partiiership  en- 
gaged in  some  occupation  which  is  not  of  a  commercial  character — 
a  partner  does  not  generally  possess  the  power  to  bind  the  firm,  and 
the  extent  of  his  powers  are  not  fixed  by  the  rules  of  law.  The 
general  rule  is  that  the  partners  in  such  a  firm  have  no  implied 
power  to  bind  the  partnership,  but  each  Ciise  is  left  to  be  decided 
upon  its  particular  facts,  and  one  who  seeks  to  hold  the  firm  i)ound 
upon  a  contract  made  by  a  single  member  must  be  able  to  show  such 
acts  as  will  warrant  the  conclusion  that  the  partner  had  been  in- 
vested by  his  copartner  with  the  requisite  authority  to  make  the 
contract. 

The  distinction,  as  set  out  by  Judge  Cofer  in  the  case  of  Judge 
V.  Braswell,  13  Bush,  75,  is  that  in  a  commercial  partnership  the  ex- 
tent of  a  partner's  power  to  bind  the  firm  is  a  question  of  law,  while 
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in  the  noncommercial  firm  the  power  of  one  partner  to  bind  his  co- 
partner is  a  question  of  fact,  and  the  burden  of  proof  to  establish  the 
facts  as  to  the  validity  of  contracts  so  executed  by  one  meinber  of  such 
B.  partnership  rests  with  the  party  claiming  to  hold  the  firm  liable; 
therefore,  it  follows  that,  in  order  to  recover  upon  a  written  obliga- 
tion, signed  in  the  firm  name  by  one  of  the  partners  of  a  nontrading 
partnership,  it  is  necessary  for  the  plaintiff  to  alleere  aftirmatively 
the  nature  of  the  partnership;  that  the  obligation  was  executed  for 
something  necessary  for  the  transaction  of  the  business  of  the  firm, 
or  that  said  partner  was  expressly  authorized  to  make  the  contract 
•by  the  terms  of  the  partnership. 

In  the  case  at  bar  plaintiff's  petition  fails  to  make  any  of  these 
necessary  allegations.  We  are,  therefore,  of  the  opinion  that  the 
demurrer  to  this  paragraph  should  be  sustained,  with  leave  to  plain- 
tiff to  amend  same  to  conform  to  the  views  of  the  court  herein  indi- 
<?ated. 

The  court  is  of  the  opinion  that  the  second  paragraph  of  said 
petition  does  not  set  out  any  separate  or  distinct  cause  of  action  dif- 
ferent from  that  sought  to  be  set  out  in  the  first  paragraph.  The  two 
pamgraphs  in  reality  only  tend  to  set  out  one  cause  of  action,  but  as 
they  plainly  relate  to  the  same  contract,  and  in  fact  they  both  ex- 
pressly so  allege,  the  only  difference  between  them  is  there  is  some 
amplification  of  tHe  evidence  alleged  in  the  second  which  was  not 
in  the  first. 

When  a  petition  shows  on  its  face  that  several  paragraphs  relate 
to  the  same  cause  of  action  the  plaintiff  should  he  required  to  elect 
to  prosecute  one,  and  thf  other  should  be  stricken  out.  In  this  case 
the  motion  to  require  plaintiff  to  elect  which  paragraph  he  would 
prosecute  should  have  been  sustained. 

In  view  of  the  rulings  of  the  court  upon  the  questi(ms  raised  by 
the  demurrer  of  dtfendant,  and  upon  his  motion  to  require  plaintiff 
to  elect  which  paragraph  he  will  prosecute,  it  will  be  unnecessary 
to  pass  upon  the  questions  raistni  as  to  the  sufficiency  of  defendant's 
answer. 

For  the  reasons  indicated  heroin  the  judirment  of  the  lower  court 
in  favor  of  plaintiff  against  defendant  on  the  contract  sued  on  is  re- 
versed and  this  cau«<e  is  remandefl,  with  instructions  to  allow  the 
plaintiffs  to  amend  their  petition,  if  they  so  desire,  in  accordance 
with  the  views  herein  expresse<l,  and  that  the  ca«e  may  then  pro- 
ceed in  accordance  with  the  rights  of  the  parties. 


Wood,  by»  <ki\  v.  Wood,  Ac. 
(Filed  January  12,  1897 — Not  to  be  reported. 

Judicial  sales  of  j)roperty  of  lunatic  -  Agreement  to  prevent  competitire  bid' 
ding-  The  rights  of  persons  of  unsound  mind  are  under  the  special  i)rotection 
of  courts  of  equity  and  it  is  their  duty  to  see  that  no  injustice  is  done  to  such 
persons  in  the  sale  of  their  property  under  judicial  decree.  But  in  this  action 
by  a  person  of  unsound  mind  suin^  by  next  friend  to  set  aside  the  confirma- 
tion of  a  sale  of  his  land  under  decree,  upon  the  j^round  that  there  was  a  fraud- 
ulent agreement  by  the  purchaser  with  another  to  prevent  competitive  bidding, 
the  evidence  fails  to  establish  the  alleged  fraud;  and.  as  it  is  not  obvious  that 
the  property  would  bring  more  upon  another  sale,  the  ends  of  justice  do  not 
require  that  the  sale  should  be  set  aside,  although  the  land  sold  for  something 
less  than  its  salable  value. 
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Winfield  Buckler  for  appellants. 
Hanson  Kennedy  for  appellees. 
Appeal  from  Robertson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Burnam. 

The  plaintiff,  who  is  a  person  of  unsound  mind,  brings  this  suit 
by  Wintield  Buckler,  his  next  friend,  to  set  aside  the  sale  of  a  tract 
of  90J  acres  of  land,  situate  in  Robertson  county,  which  was  sold 
pursuant  to  a  judgment  of  the  Robertson  Circuit  Court,  entered  at 
the  December  term  thereof,  1893,  in  an  action  instituted  by  the  same 
party  and  in  the  same  way  against  the  same  persons  who  are  made 
defendatits  hereto. 

This  land  was  held  jointly  by  plaintiff,  who  owned  one-sixth  part 
of  same,  and  the  defendants,  J.  B.  Wood  and  Elizabeth  Taylor,  who 
each  owned  one-sixth  part  of  same,  and  Rosa  Wood,  who  owned  the 
other  three-sixths  of  said  land.  The  sale  was  made  by  the  master 
commissioner  of  the  court  on  the  19th  day  of  February,  1894,  before 
the  courthouse  door,  at  public  outcry,  to  the  defendMnt,  Rosa  Wood^ 
who  executed  bond  for  .--ame  in  accordance  with  tlie  terms  of  said 
sale,  and  same  was  reported  to  the  court,  and  was,  at  its  March  term, 
1894,  duly  confirmed  without  exception.  This  action  to  set  aside 
said  order  of  confirmation  was  filed  on  the  80th  day  of  May,  1894. 

Upon  the  allegation  that  previous  to  the  sale,  and  on  the  same 
day  therdof,  the  <iefendant,  R  >'<a  Wood,  aefreed  with  J.  B.  Wood 
that  if  he  would  not  bid  on  said  land  at  said  sale  that  she  would  buy 
same  and  convey  to  said  J.  B.  Wood  a  portion  of  said  land,  the  ob- 
ject of  the  agreement  being  to  prevent  competition  at  the  sale,  and, 
to  enable  defendant,  Rosa  Wood,  to  buy  satne  at  a  sacrifice;  and 
that,  by  reason  of  said  agreement,  the  said  J.  B.  Wood  did  not  bid 
on  or  buy  said  land,  although  he  was  pre-^ent  for  that  purpose  and 
would  have  given  much  more  for  same  than  it  t)rou};ht,  except  for 
this  fraudulent  and  collusive  agreement  with  the  said  Rosa  Wood 
and  J.  B.  Wood. 

The  defendant,  Rosa  Wood,  rienies  fully  that  she  had  such  an 
agreement  with  the  defendant,  John  B.  Wood,  or  that  he  failed  to 
bid  on  said  land  at  the  sale  because  of  such  agreement,  or  that 
he  was  present  for  the  purpcxse  of  Iddding,  or  that  he  would  have 
given  more  for  the  land  than  it  sold  for  except  for  such  agreement; 
denies  she  was  guilty  of  any  frauds  in  connection  with  said  sale. 
She  admits  that  she  bought  said  land  for  about  $2  per  acre  less 
than  its  fair  saleable  value,  but  that  she  is  entitled  to  her  purchase. 

Upon  the  trial  of  this  action  in  the  lower  court  a  judgment  was 
entered  dismissing  plaintiff's  petition,  with  a  judgcnent  (or  defend- 
ants' cost,  to  which  plaintiff  excepted,  and  brings  his  appeal  to  this 
court,  asking  a  reversal  of  same. 

The  rights  of  persons  of  unsound  mind  are  under  the  special  pro- 
tection of  courts  of  e(iuity,  and  it  is  their  duty  to  see  that  no  injus- 
tice is  done  to  them  in  the  sale  of  their  property  by  judicial  decrees* 
and,  if  the  ends  of  justice  require  it,  this  court  would  have  no  hesi- 
tation in  setting  aside  the  order  of  confirmation  of  the  sale  of  plain- 
tiff's land. 

The  only  question  in  the  case  is,  was  there  such  unfairness  and 
frauds  in  the  conduct  of  the  purchaser,  pr^^vious  to  and  on  the  day 
of  sale,  as  to  affect  the  rights  of  the  plaintiff,  and  to  warrant  the 
chancellor  in  setting  aside  the  order  of  confirmation? 

The  special  acts  alleged  by  plaintiff  in  his  petition  stand  substan- 
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tially  upon  the  testimony  of  J.B.  Wood  alone:  and  he  is  contradicted 
in  his  statements  by  the  evidence  of  defendant,  Rosa  Wood,  Wm. 
Dryden,  James  Perkins  and  Thomas  J.  Wood,  as  to  what  occurred 
between  the  defendant,  Rasa,  and  himself  on  the  porch  of  the  jailer 

{'ust  before  the  sale  of  the  land,  the  te^jtimony  of  all  these  witnesses 
>einfi:  in  support  of  the  evidence  of  the  defendant. 

The  plaintiff  has  failed  to  establish  by  the  weight  of  the  evidence 
the  fraudulent  ajfreement  relied  on  to  vacate  the  order  of  confirma- 
tion; and,  while  the  evidence  tends  to  show  that  the  land  sold  for 
something  less  than  its  fair  saleable  value,  there  is  no  gross  inade- 
quacy in  the  price  bid  for  same,  and  no  tiid  is  made  by  any  one, 
offering  any  advance  upon  the  price  it  sold  for  at  the  sale  of  the 
eommis'iioner.  It  is  not  obvious  that  any  greater  sum  would  be  re- 
alized for  same  if  it  were  sold  over  again. 

For  the  reasons  indicated  we  concur  in  the  Judgment  of  the  chan- 
cellor, and  same  is  affirmed. 


Crockett  v.  Commonwealth. 
(Filed  January  13,  1897.) 

1.  Change  of  venue — Discretion  of  court — The  oircait  judge  has  a  snaud 
discretion  in  paaKin^^  npon  a  motion  for  a  change  of  venae«  and  this  coart 
will  not  disturb  his  judgment  upon  sach  a  motion  unless  it  is  satisfied  that 
discretion  has  been  abused. 

2.  Continuance — The  court  properly  refused  a  continuance  asked  upon  the 
ground  of  the  absence  of  a  material  witness,  due  diligence  not  havinjj^  been 
used  to  obtain  the  deposition  of  the  absent  witness. 

.y.  Error  cured  by  instruction — An  error  in  admitting  incompetent  testi- 
mony was  cured  by  an  instruction  telliu]^  the  jury  to  disre^^ard  the  testi- 
mony. 

4.  Co7ispiracy — Instruction — As  there  was  competent  evidence  conducing 
to  show  the  existence  of  a  conspiracy  an  inptructiou  upon  that  subject  was 
not  prejudicial. 

5.  Instruction  as  to  self-defense — Upon  the  trial  of  appellant  under  an  in- 
dictment agaiui^t  him  and  his  brother  jointly  for  murder,  in  which  the  prin- 
cipal defense  was  that  the  shooting  by  appellant  was  done  in  defence  of  h's 
brother,  the  court  properly  qualified  the  instruction  as  to  the  right  of  ap- 
pellant to  act  in  defense  of  his  brother  by  telling  the  jury  in  substance  that 
they  could  not  asqnit  opon  that  ground  if  the  brother  ^'had  sought  and 
bron^ht  on  the  difficulty  in  which  the  killing  was  done  by  drawing  a  pistol 
upon  the  deceased,  and  thereby  made  the  danger  to  himself  necessary  or  ex-^ 
cnsable  on  the  part  of  deceased. "  The  fnctthat  there  had  been  two  or  three 
prtvioue  difficulties  between  the  brother  and  deceased,  in  which  insulting 
and  abusive  language  had  been  nsed  to  the  brother  accompanied  by  threats,, 
did  not  render  the  quslificstion  improper,  as  the  difficulty  in  which  the  kill- 
ing occurred  was  the  one  for  the  considt^ration  of  the  jury,  and  in  the  con- 
flict of  testimony  it  was  for  them  to  decide  who  brought  on  the  difficulty. 

6.  Instruction  as  to  manslaughter  The  court  properly  instructed  the  jury 
to  find  the  defendant  guilty  of  manslaughter  if  he  did  the  killing  in  sudden 
affray  or  in  sudden  heat  and  pa^^sion  and  without  previous  malice  and  not 
in  self-defense,  and  ^*upon  some  provocation  which  was  reasonably  calcu- 
lated to  excite  his  passions  beyond  the  power  of  self-control."  The  words 
quoted  are  not  open  to  the  objection  which  the  court  has  made  to  the  use  of 
the  words  'iegal  provocation"  and  ^^considerable  provocation." 

Garnett  &  Garnett  for  appellant. 
W.  S.  Taylor  for  appellee. 


I836  CROCKETT   V.    COMMONWEALTH. 

Appeal  from  Adair  Circuit  Court. 
Opinion  of  the  court  by  Judg^e  DuRelle. 

The  appellant,  James  Crockett,  was  indicted  jointly  with  his 
brother,  John  Crockett,  Charles  Helm  and  Josiah  Salms,  for  the 
murder  of  Dan  Kidd,  it  being  charged  in  the  indictment  that  the 
defendants  conspired  and  confederated  together  for  the  purpose  of 
committing  said  murder,  which  was  effected  by  James  and  John 
Crockett  shooting  and  killing  Kidd. 

It  appears  from  the  evidence  that  the  killing  occurred  at  a  picnic 
near  Pellyton,  in  Adair  counly.  near  the  Casey  county  line.  There 
had  been  some  words  between  John  Crockett  and  the  deceased,  and, 
without  stating  the  evidence  in  detail,  it  may  be  briefly  stated  that 
Kidd  was  very  drunk,  and,  after  some  words  in  regard  to  Kidd \s 
son,  who  was  at  the  picnic,  called  John  Crockett  a  *'damn  son-of-a- 
bitch."  John  Crockett  thereupon  knocked  Kidd  down.  It  appears 
from  the  weight  of  the  evidence  that  when  Kidd  arose  from  the 
ground  John  Crockett  had  already  drawn  his  pistol.  He  was  seized 
by  one  of  the  bystanders  and  pulled  backwards. 

Upon  the  question  of  whether  Kidd  advanced  toward  John  Crock- 
ett there  is  considerable  contradiction  in  the  testimony,  the  evidence 
for  the  Commonwealth  stating  that  he  stajrgered  away  from  his 
enemy,  and  that  ("rockett,  breaking  away  from  the  man  who  was 
holding  him,  pursued  Kidd,  following  a  path  on  the  other  side  of  a 
log  from  that  on  which  Kidd  had  fallen. 

On  the  side  of  the  defense  there  whs  evidence  to  show  that  Kidd 
advanced  upon  Crockett  with  an  open  knife  in  his  hand,  and  that 
Crockett  fin  (J  over  his  head  the  first  time,  and  afterward  fired  four 
shots  ill  rapid  succession  directly  at  Kidd.  Just  about  the  time  that 
John  Crockt^tt  fired  his  last  shot  James  Crockett  came  up  l)ehind  Kidd 
and  tired  at  him  twice.  The  evidence  upon  the  subject  of  the  wounds 
in  Ki(Ws  body  indicates  that  several  of  them  were  tired  into  his 
back  and  side.  He  died  almost  instantly,  and  the  four  defendants, 
who  were  jointly  indicted,  then  left  the  picnic,  after  a  challenge  froni 
the  Crocketts  addressed  to  the  crowd  in  general  or  any  one  who 
wished  to  take  up  the  difficulty. 

The  defendants  demanded  separate  trials,  and  the  Commonwealth 
elected  to  try  the  case  of  James  Crockett  first.  A  motion  was  made 
for  a  change  of  venue,  and  testimony  heard  on  l)oth  sides.  It  does 
not  appear  to  us  that  the  trial  judge  abused  his<liscretion  in  refusing 
the  change  of  venue.  **The  circuit  judge  has  a  sound  discretion  in 
deciding  such  motion,  and,  of  course,  better  opportunity  of  properly 
estimating  credibility  of  witntsses  and  weight  of  evidence  than  this 
court;  and,  therefore,  while  we  have  authority  to  revise  and  reverse 
his  judgment  on  such  motion,  it  is  not  nor  ought  to  be  done  except 
when  we  are  satisfied  that  discretion  has  l)een  abused."  cHoward 
v.  Commonwealth,  15  Ky.  Law  Kkp.,  874.) 

The  appellant  was  indicted  at  the  September  term,  1895.  At  the 
May  term,  1896,  he  afiplied  for  a  continuance  upon  the  ground  uf  the 
absence  of  four  witnesses,  and  on  account  of  the  atisence  of  one  of 
his  attorneys.  The  attorney  for  the  Commonwealth  agreed  that  the 
affidavit  as  to  three  of  the  witnesses  might  be  read  as  their  deposi- 
tions; as  to  the  witness,  Oscar  Evans,  as  to  whom  the  affidavit  was 
not  permitted  to  be  read  as  a  deposition,  it  was  stated  that  he  would 
state  that,  a  short  time  before  Dan  Kidd  was  killed,  Ed.  Kidd,  a  son 
of  Dan  Kidd,  came  to  the  witness,  got  a  pistol,  and,  during  the  diffi- 
culty between  Dan  Kidd  and  the  Crocketts,  shot  at  John  Crockett. 
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The  lower  court,  in  the  exercise  of  its  discretion,  ruled  that  due  dil- 
igence had  not  been  used  to  obtain  the  deposition  of  Evans,  and  we 
are  not  disposed  to  disturb  his  rulint;. 

It  is  objected  on  behalf  of  appellant  that  evidence  was  admitted 
of  conversations  between  the  other  defendants  and  outsiders,  at 
which  neither  John  nor  James  Crockett  was  present,  but  in  instruc- 
tion No.  8  all  testimony  of  that  character  was  excluded  from  the 
jury,  and  they  were  directed  to  disregard  it.  In  our  opinion  the 
error  was  cured  by  this  instruction. 

It  IS  urged  on  behalf  of  appellant  that  an  instruction  upon  the 
subject  of  conspiracy  was  hot  Justified  by  the  evidence.  There  was 
evidence  competent  to  jfo  to  the  jury  conducinji:  to  show  the  exist- 
ence of  a  conspiracy.  We  are  of  opinion  that  no  error  to  the  preju- 
dice of  the  substantial  rights  of  appellant  was  committed  in  giving 
this  instruction. 

The  defense  mainly  relied  on  was  that  the  shooting  by  this  appel- 
lant was  done  in  the  defense  of  his  brother  John;  and  upon  this  the 
court  instructed  the  jury  that  if  at  the  time  appellant  did  the  shoot- 
ing charged,  aiding  and  abetting  John  Crockett  in  doing  said  shoot- 
ing, **he,  the  said  James  Crockett,  believed,  and  had  retisonable 
grounds  to  believe,  that  his  codefendant,  John  Crockett,  was  then 
in  immediate  danger  of  losing  his  life  or  suffering  great  bodily  harm 
at  the  hands  of  said  Kidd,  and  that  the  defendant,  James  Crockett, 
did  said  shooting,  aiding,  abetting  or  assisting  solely  to  prevent  or 
avert  said  danger  or  apparent  danger  of  his  said  brother,  John 
Crockett,  and,  in  doing  so,  used  no  more  force  than  appeared 
to  him  at  the  time  to  be  reasonably  necessary  for  the  purpose,  they 
will  acquit  defendant  upon  the  ground  of  self-defense,  unless  they 
shall  believe  from  the  evidence,  beycmd  a  reasonable  doubt,  that  his 
co-defendant,  John  Crockett,  had  sought  and  brought  on  the  diffi- 
culty in  which  the  killing  was  done  by  drawing  a  pistol  uj)on  the 
deceased,  and  thereby  made  the  danger  to  himself  necessary  or  ex- 
cusable on  the  part  of  the  deceased,  and  in  the  event  they  do  so 
believe  from  the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
fendant, James  Crockett,  can  not  avail  himself  of  the  danger  to  his 
brother,  so  incurred  as  an  excuse  for  said  shooting,  aiding,  abetting 
or  assisting." 

The  objection  to  this  instruction  is  that  the  qualification  should 
have  been  omitted  which  instructed  the  jury  that  if  John  Crockett 
sought  and  brought  .on  the  difficulty,  by  drawing  a  pistol  on  the 
deceased,  the  defendant  could  not  rely  upon  the  plea  of  self-defense. 
The  ground  of  this  objection  is  that  there  had  been  two  or  three 
previous  difficulties  between  John  Crockett  and  the  deceased,  in 
which  insulting  and  abusive  language  had  been  used  to  John  Crock- 
ett, accompanied  by  threats,  and  that  these  facts  rendered  the  qual- 
ification unnecessary  and  injproper.  We  do  not  think  so.  The 
difficulty  in  which  the  killing  occurred  was  the  one  for  the  consider- 
ation of  the  jury,  and,  in  the  conflict  of  testimony,  it  was  for  them 
to  decide  who  brought  on  the  difficulty. 

There  remains  but  oneimportantobjection  to  the  instructions, and 
that  is  to  the  instruction  upon  voluntary  manslaughter. 

In  instruction  No.  4  the  jury  were  told  that  if  the  defendant,  **iR 
a  sudden  afl'ray,  or  in  sudden  heat  and  passion  and  without  pre- 
vious malice  and  not  in  self  defense,  and  upon  some  provocation 
which  was  reasonably  calculated  to  excite  his  passions  Oei/ond  the 
power  of  self-control^  shot  and  thereby  killed  said  ^Kidd,  or  aided, 
abetted  or  assisted  the  said  John  Crockett  in  said  sHooting  and  kill- 
ing, they  will  find  the  defendant,  Janus  Crockett,  not  guilty,  as 
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charg:ed  in  the  indictment,  but  will  find  him  guilty  of  voluntary 
manslaughter,  and  fix  hLs  punishment  at  confinement  in  the  peni- 
tentiary not  less  than  two  nor  more  than  twenty-one  years." 

The  objection  is  to  the  words  **upon  some  provocation  which  was 
reasonnbly  calculated  to  excite  his  paasions  beyond  the  power  of 
self-control."  This  instruction  is  not  open  to  the  objection  which 
has  been  lieretofore  made  by  this  court  to  the  use  of  the  words 
**lej2ral  provocation"  an(i'*considerable  provocation."  The  true  test  is 
''whether  the  law  deems  the  provocation  calculated  to  excite  the 
passions  beyond  control;  if  so,  it  reduces  the  oflTense  from  murder  to 
manslaujihter."  (Lewis  v.  Commonwealth,  93  Ky.,  242;  Bishop's 
Criminal  Law,  711.) 

In  fact  ill  this  case  the  language  is  very  similar  to  the  language 
suggested  in  the  case  of  Lewis  v.  Commonwealth,  supra^  where  the 
court  said:  *'lt  would  have  been  better  to  have  told  them  that  the 
provocation  must  be  such  as  was  ordinarily  calculated  to  excite  the 
passions  beyond  control." 

In  our  opinion  the  instructions  given  properly  stated  the  law,  and 
the  verdict  was  fully  sustained  b3-  the  evidence. 

Wherefore,  the  judgment  is  affirmed. 


Crockett  v.  Commonwealth. 
(Filed  January  13,  1897.) 

ATniendnient  of  verdict — Where  defects  of  sabstanoe  or  form  appear  in 
a  verdict  apon  its  rendition  the  jury  should  be  required  to  perfect  it  either 
in  the  presence  of  the  court  or  by  returning;  for  the  purpose  to  their  room. 

The  jury  having  returned  a  verdict  finding  the  defendant  guilty  of  mur- 
der and  fixing  his  punishment  **at  confinement  in  the  penitentiary  for 
ninety-nine  years,"  the  court  properly  required  them  to  return  to  their  room 
and  make  their  verdict  in  accordance  with  the  instructions,  which  they  did 
by  so  amending  their  verdict  as  to  fix  the  puni.shment  ''at  confinement  in 
the  penitentiary  for  life,''  and  the  verdict  as  thus  amended  was  properly  re- 
ceived by  the  court,  especially  as  the  verdict  as  amended  was  in  substance 
the  same  as  the  original  verdict. 

Garnett  &  Garnett  for  appellant. 
W.  S.  Taylor  for  appellee. 
Appeal  from  Adair  Circuit  CJourt. 
Opinion  of  the  court  by  Judge  DuRelle. 

In  this  case  the  facts  have  been  sufficiently  stated  in  the  case  of 
James  Crockett  against  the  Commonwealth,  this  day  decided,  and 
the  questions  of  law  raised  in  argument  are  the  same  as  in  that 
case  with  one  exception. 

After  being  instructed  and  hearing  the  argument  of  counsel  the 
jury  retired  to  their  room  to  consider,  and,  after  some  time,  returned 
into  court  and  offered  and  read  the  following  verdict:  **We,  the 
jury,  find  the  defendant,  John  Crockett,  guilty  as  charged  in  the  in- 
dictment, and  fix  his  punishment  at  confinement  in  the  penitentiary 
for  the  period  of  ninety-nine  years. 

"P.  H.  Bridgewateb, 
''One  of  the  Jury,'' 


CROCKETT   V.    COMMONWEALTH.  839 

Thereupon  the  court  said  to  the  jury  that  he  would  not  receive 
that  as  a  verdict;  that  it  was  not  in  accordance  with  the  instructions, 
and  called  their  attention  to  the  instructions,  and  directed  them  to 
return  to  their  room  and  make  their  verdict  in  accordance  with  the 
instructions. 

Proper  objections  were  made  and  exceptions  taken  at  the  time. 
A  motion  was  made  to  discharge  the  jury  and  another  motion  to 
discharge  the  appellant  from  custody.  Appellant's  objections  and 
motions  were  overruled  by  the  court,  and  the  jury  then  retired  to 
their  room,  and,  after  some  time,  returned  into  the  court  and  deliv- 
ered the  following  verdict:  '*Wt»,  tht- jury,  find  the  defendant,  John 
Crockett,  guilty  as  charged  in  the  indictment,  and  fix  his  punish- 
ment at  confinement  in  the  penitentiary  for  life. 

''P.  H.  Bridgkwater, 

The  objection  to  the  course  of  the  trial  court  as  to  this  verdict  is 
based  upon  the  case  of  Roberts  v.  Commonwealth,  90  Ky.,  655.  In 
that  ca«e  a  verdict  had  been  returned,  correct  in  form  and  substance, 
imposing  the  lowest  punishment  permitted  in  a  case  of  voluntary 
manslaughter,  a^  <7U'e;2  in  the  instruction.  The  instruction,  how^- 
ever,  was  erroneous,  in  that  the  court,  through  inadvertence,  in- 
structed the  jury  that  if  the  accused  was  guilty  of  manslaughter  his 
punishment  was  confinement  in  the  Stale  prison  for  not  le&s  than 
ten  nor  more  than  twenty-one  years.  The  jury  under  this  instruc- 
tion fixed  the  punishment  at  ten  years'  confinement.  The  verdict 
had  been  announced  and  the  jury  was  being  polled,  when  it  was 
suggested  that  the  instruction  was  erroneous  because  it  fixed  the 
mmimum  at  ten  instead  of  two  years.  The  court  then  gave  another 
and  correct  instruction,  and  required  the  jury  to  return  to  the  jury- 
room  and  further  consider  the  case. 

This  court  held  in  that  case  that  while  the  jury  in  their  second 
verdict  lessened  the  punishment  imposed  from  ten  to  four  years,  yet 
they  might  have  made  the  punishment,  when  considering  the  case 
for  the  second  tinie,  greater  than  was  originally  found,  and  that  the 
court,  finding  the  instruction  firnt  given  erroneous^  should  have  per- 
mitted the  verdict  entered  and  then  set  it  aside,  granting  the  appel- 
lant a  new  trial.  That,  however,  is  not  the  case  at  bar.  In  this 
case  the  instruction  given  was  correct,  and  it  was  no  more  erroneous 
to  require  the  jury  to  make  their  verdict  conform  to  the  instruction 
given  than  it  would  have  been  to  send  them  back  to  the  jury  room 
to  further  consider  of  their  verdict  if  they  had  announced  that  they 
were  unable  to  agree.  Moreover,  the  verdict  rendered  after  the  sec- 
ond retirement  of  the  jury  was  the  sauje  in  substance  as  that  ren- 
dered when  they  retired  the  first  time. 

Mr.  Bishop,  in  his  new  Criminal  Procedure,  volume  1,  section 
1004,  says:  **A  verdict  inadequate  in  form  and  substance  should  not 
t)e  received,  but  the  jury  should  be  required  to  perfect  it,  either  in 
the  presence  of  the  court  or  by  returning  for  the  purpose  to  their 
room,  due  consultation  having  been  had  with  the  judge,  and,  if 
necessary,  further  evidence  delivered." 

And  in  the  Aujerican  and  P^nglish  Encyclopedia,  volume  26,  page 
365,  it  is  said:  **  Where  defects  of  substance  or  of  form  appear  in  the 
verdict  upon  its  rendition  the  jury  may  be  allowed  to  alter  or  cor- 
rect it  at  their  own  request,  or  the  court  may  require  the  proper 
amendments  to  be  made."  (See  also  Abbot's  Trial  Brief,  page  512, 
and  authorities  there  cited.) 

The  judgment  in  this  case  is  afiirmed. 
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Barth  V.  Barth,  &<\ 
(Filed  January  13,  1897— jSot  to  be  reported.) 

1.  Construction  of  devutp — Life  estate — Under  a  devise  by  a  testator  to  hi» 
widow  of  all  his  estate,  real  and  personal,  "abholncely  and  forever,  with  power 
to  sell  or  dispose  of  as  ^he  deems  proper,  the  widow  took  the  fee  notwith- 
8tandin|j[  a  siibseqaeut  provision  of  the  will  that  all  the  property  that  re- 
mained at  her  death  shonld  be  equally  divided  amonv  the  testator's  sons^ 
the  devise  over  of  what  might  remaiu  being  inconsistent  with  the  fee,  and, 
therefore,  void. 

2.  Mental'jncompet^ncy  of  ejcecutrix  -The  evidence  fails  to  show  sooh  want 
of  capacity  upon  the  part  of  the  widow  to  manage  the  estate  as  executrix  as 
to  anthorize  the  appointment  of  a  committee  or  receiver,  or  at  least  the 
chancellor's  finding  upon  that  question  will  not  be  disturbed. 

Hum'phrey  &  Davie  and  Burwell  K.  Marshall  for  appellant. 
Dodd  &  Dodd  and  Phelps  &  Tiium  for  appellees. 
Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 
Opinion  of  the  court  by  Jud^e  Guffy. 

Geo.  W.  Barth  departed  this  life  in  Jefferson  county,  Ky.,  in  1886, 
having  first  published  his  hist  will  and  tastament,  which  is  as  fol- 
lows: 

**I,  Geo.  W.  Brirth,  of  the  city  of  Louisville,  Ky.,  make  and  de- 
clare this  my  last  wmII  and  testament,  hereby  revoking  all  former 
wills  by  me  heretofore  made. 

**lst.  I  direct  my  executrix  and  executor  hereinafter  named  as 
soon  after  my  decease  as  possible  to  pay  all  my  just  debts  and  fune- 
ral expenses. 

**2d.  I  devise  and  becjueath  to  my  wife,  Sarah  Ann  Barth,  all  my 
property,  real  and  personal,  and  choses  in  action  of  every  descrip- 
tion of  which  I  may  be  the  owner,  or  to  which  I  may  be  entitled  to 
at  the  time  of  my  decease;  also  any  and  all  insurance  on  my  life 
absolutely  and  forever,  with  power  to  sell  or  dispose  of  as  she  deems 
proper,  and  all  the  property  of  whatever  kind  and  description  which 
remains  at  her  death  to  be  equally  divided  among  my  three  sons^ 
John  C.  Barth,  Philip  Barth  and  Charles  Barth,  each  to  receive 
share  and  share  alike. 

**3d.  I  appoint  my  said  wife,  Sarah  Ann  Barth,  and  my  son,  John 
C.  Barth,  executrix  and  executor  of  this  my  last  will  and  testament, 
and  request  the  honorable  judge  of  the  Jefferson  County  Court  to  let 
them  qualify  as  such  without  tjiving  bond  or  security.  In  testimony 
whereof  I  have  hereunto  set  my  hand  this  17th  day  of  March,  1886. 

'*George  W.  Barth." 

The  will  was  duly  probated  and  the  executrix  and  executor  qual- 
ified as  such,  but  within  less  than  a  year  the  executor,  John  C.  Barth, 
either  resiji^ned  or  was  removed,  and  afterwards  the  appellee,  Sarah 
A.  Barth  qualified  as  sole  executrix. 

It  seems  that  appellant  made  a  proper  settlement  of  his  accounts, 
so  far  as  he  attended  to  the  business;  was  allowed  full  commission 
for  his  services,  and  paid  over  the  few  dollars  shown  to  be  in  his 
hands  to  the  executrix,  who  s?ems,  by  herself  or  agent,  to  have 
taken  and  exercised  the  sole  control  of  the  business  without  com- 
plaint until  the  institution  of  this  suit. 

This  suit  was  instituted  in  March,  1892,  by  the  appellant,  John  C. 
Barth,  against  the  appellees.  The  substance  of  the  petition  and  com- 
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plaint  is  that  Mrs.  Barth  took  only  a  liTe  estate  under  the  will  with 
remainder  to  appellant  and  the  two  other  appellees,  and  that  she 
was  wasting  the  estate,  giving  lar^e  sums  of  money  to  appellees, 
Philip  and  Charles  Barth,  to  the  extent  of  perhaps  $7,(K)0  in  cash, 
and  had  conveyed  to  them  some  valuable  real  estate,  and  that  they 
had  undue  influence  over  her,  and  that  she  would  convey  other 
property  to  them  unless  restrained;  that  she  had  not  settled  her  ac- 
counts as  executrix,  and  was  mentally  and  physically  unable  to  at- 
tend to  the  business. 

An  injunction  to  restrain  her  from  further  waste  was  asked,  as  was 
also  an  injunction  asked  to  restrain  the  other  appellees  from  selling 
the  property  conveyed  to  them.  Appellant  also  sought  to  have  a 
committee  or  receiver  appointed  to  take  charge  of  the  business  and 
care  for  the  appellee,  Mrs.  Barth. 

Upon  final  hearing  the  chancellor  dismissed  the  petition  and 
plaihtiff  has  appealed. 

It  is  very  ably  and  earnestly  argued  for  appellant  that  Mrs.  Barth 
only  took  a  life  estate  under  the  will  of  her  husband,  but  it  seems  to 
us  that  the  language  of  the  will  is  such  that  there  can  be  no  doubt 
but  that  the  fee  passed  to  Mrs.  Barth.  The  language  of  the  will 
under  consideration  isquite  as  clearand  emphatic  as  the  will  of  Lord 
Sterling,  decided  by  the  Court  of  Appeals  (9  New  York)  in  Jackson 
V.  Rebins,  16  Johns,  537. 

It  was  held  in  that  case,  after  a  careful  review  of  the  authorities, 
that  an  absolute  devise  to  the  wife  passed  the  fee,  and  that  another 
clause  providing  that  such  property  as  remained  undisposed  of  by  the 
devise  should  go  to  a  certain  person  was  void,  being  inconsistent 
with  the  fee  or  as  seeking  to  limit  or  restrict  it.  We  are  not  aware 
of  any  decision  of  this  court  in  ccmflict  with  the  decision  sup7*a.  We 
do  not  so  understand  any  of  the  decisions  of  this  court  quoted  by  ap- 
pellant, and  we  have  examined  them  carefully.  It  may  be  that  some 
wills  that  devised  property  without  saying  that  it  was  for  life  only 
have  been  held  to  pass  only  a  life  estate,  but  in  such  cases  there  was 
something  in  the  will  that  indicated  that  such  was  the  intention  of 
the  testator. 

We  recognize  the  force  of  the  argument  that  the  last  part  of  a  writ- 
ing must  control  rather  than  the  first  when  there  is  a  contradiction 
or  inconsistency.  In  this  case,  however,  the  wish  or  direction  as  to 
the  disposition  of  the  residue  of  the  estate  remaining  after  the  death 
of  the  devisee  does  not  contradict  the  preceding  portion  of  the  will, 
and  can  not  amount  to  more  than  an  expression  of  desire  on  the 
part  of  the  testator  as  to  the  disposition  of  property,  the  title  to 
which  he  ha<i  already  pas«ed  to  another.  It  is,  therefore,  clear  that 
appellant  had  no  vested  interest  in  remainder  in  the  projierty  in 
question,  hence  no  ground  of  complaint  on  that  account.  He  does 
not  claim  to  be  a  creditor  of  the  decedent,  hence  can  not  maintain  a 
suit  for  settlement  of  the  estate.  In  fact  it  is  evident  that  the 
debts  of  the  testator  have  all  been  paid. 

It  is  further  insisted  by  appellant  that  Mrs.  Barth  is  old,  feeble, 
and  her  mind  so  impaired  that  she  is  not  capable  of  attending  to  the 
business,  and  that  her  own  interest  requires  that  a  committee  or  re- 
ceiver be  appointed.  It  may  be  conceded  that  if  that  fact  was  made 
sufficiently  dear  to  the  chancellor  that  he  ought  to  make  proper 
orders  or  cause  proper  proceedings  to  be  had  for  her  protection.  More 
than  forty  depositions  were  taken  in  the  action,  making  more  than 
a  thousand  paves,  and  embracing  more  than  nine  thousand  questions. 
Hence  it  is  impracticable  to  recite  even  the  substance  of  the  testi- 
mony. 

vol.  18 — 54 
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It  may  be  that  Mrs.  Barth  is  old-fashioned  and  somewhat  peculiar 
or  eccentric,  and  might  many  years  ago  have  been  so  distressed  by 
the  loss  of  some  of  her  children  as  to  have  been  entirely  out  of  her 
right  mind,  but  it  is  pretty  evident  that  she  is  as  t*apable  now  as  she 
had  been  for  twenty  or  thirty  years  before  the  death  of  her  husband, 
and  he  ought  to  have  been  a  pretty  good  judge  of  her  capacity  to 
tal5f»  charge  of  the  property,  having  lived  with  her  about  forty  years 
or  more. 

The  proof  tends  to  show  that  she  is  very  close,  almost  if  not  quite 
parsimonious;  so  much  so  that  she  will  keep  a  servant  who  mistreats 
her  for  the  soIp  reason  that  she  can  not  get  another  so  cheap.  She 
may  ni»t  have  that  high  degree  of  business  capacity  that  would  be 
required  of  a  person  who  essayed  to  control  any  of  the  iinportant 
business  meetings  fn^quently  held  in  the  nation,  but  we  think  tliat 
she  is  competent  to  manage  the  bu>iness  entrusted  to  her  by.  her 
husband. 

It  is  urged  that  Philip  and  Charles  have  much  influence  over  her; 
too  much  it  is  said.  She  would  be  an  unnatural  mother  if  they  did 
not  have  some  influence  with  her.  Charles  Barth  is  a  men;ber  of 
the  city  council  of  Louisville,  elected  by  the  voters  of  the  commer- 
cial njetropolis  of  the  State,  if  not  of  the  whole  South.  That  should 
be  a  sufticient  guaranty  of  his  business  capacity  and  integrity,  for  it 
is  to  be  presumed  that  a  very  large  majority  of  the  city  favor  the 
very  best  business  methods  and  men  known  to  our  civilization.  Be- 
sides, it  isclaimed  by  appellees  that  the  reason  for  the  gifts  to  Charles 
and  Philip  was  thHt  appellant  had  received  much  financial  aid  from 
his  father,  and  was  at  the  time  of  the  gifts  in  good  financial  condi- 
tion, and  that  the  appellees  had  not  had  any  such  assistance  and 
were  needy,  and  that  Mrs.  Barth  would  not  give  them  anything 
more. 

Upon  a  careful  consideration  of  the  law  and  facts  weare  of  opinion 
that  the  judgment  of  the  court  bflow  should  be  sustained,  and  the 
same  is,  therefore,  affirmed. 


Flqua  &  Smith  v.  Massie  <Sc  Sons. 
(Filed  November  11, 1896— Not  to  be  reported.) 

BrecLch  of  contract — Dama{fes — Under  a  contract  by  which  appellees  agreed 
to  assist  appellants  in  purchasing  and  pntting  up  tobacco,  appellees,  having 
by  fraudulent  practices  violated  the  contract  and  thereby  rendered  them- 
selves properly  amenable  to  discharge  from  service,  occupied  the  same  attitude 
as  if  they  had  voluntarily  quit  the  service  of  appellants ;  but.  as  it  does  not 
appear  that  appellants  sustained  any  actual  damage,  they  are  not  entitled  to 
recover  anything  on  that  account.  The  fact  that  appellants  suspended  pur- 
chasing and  putting  up  tobacco  does  not  show  that  they  were  damaged  by  the 
breach  of  appellees,  as  such  suspension  may  have  been  for  other  reasons. 

C.  S.  Walker  for  appellants. 

Noe  &  Massie  and  Sweeney,  Ellis  &  Sweeney  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

April  1,  1889,  Fuqua  &  Smith  entered  into  a  written  contract  with 
John  Massie  &  Sons,  in  which,  following  a  recital  they  had  secured, 
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an  order  for  400  or  500  hosrsheads  of  strips  to  be  put  up  in  Ovvensboro 
was  an  agreement  that  in  consideration  of  John  Massie  &  Sons  leas- 
ing their  tobacco  factory  and  putting  in  their  services  in  assisting  to 
purchase  and  put  up  the  tobacco,  Fuqua  &  Smith  were  to  give  them 
a  half  interest  in  the  commissions.  It  was  further  agreed  that  Fuqua 
A  Smith  were  to  take  tobacco  already  purchased  by  John  Massie  & 
Sons  at  cost  originally  paid  by  them. 

In  August  of  that  year  John  Massie  &  Sons  brought  an  action  to 
recover  for  the  tobacco  sold  by  them,  also  damages  for  an  alleged 
breach  of  the  contract  by  defendants  in  refusing  to  allow  plaintifls  to 
•continue  their  services  in  purchasing  and  putting  up  the  tobacco. 

The  lower  court  adjudged  tliat  plaintiffs  had  made  fraudulent  rep- 
resentations as  to  the  cjuality  of  the  tobacco  sold  to  defendants,  and 
had  consequently  r€ceived  from  the  latter  an  excess  of  $1,212.88,  be- 
ing the  difference  between  the  value  of  the  tobacco  as  represented 
and  what  it  was  actually  worth. 

It  was  also  adjudged  thatalthough  phuntiffshad  used  false  weights 
and  loaded  peas,  and  defendants  had  the  right  to  discharge  them 
from  the  employment,  they  were  still  entitled  to  half  the  commis- 
sions on  the  tobacco  stemmed  and  prepared  up  to  the  time  of  the  dis- 
charge. 

That  judgment  upon  appeal  was  reversed  (see  95  Ky.,  887),  it  being 
held  that  John  Massie  A  Sons  having  been  rightfully  discharged 
were  not  entitled  to  any  part  of  the  commissions  on  the  tobacco  pur- 
chased and  put  up,  but  were  entitled  to  rent  for  the  use  of  their 
building,  and  though  having  grave  doubt  whether  they  were  entitled 
to  recover  for  services  rendered  this  court  remancled  the  case  for  the 
lower  court  to  ascertain  and  determine  the  value  of  the  services  up 
to  the  date  of  the  discharge  and  rent  of  the  factory  building,  subject 
to  the  claim  of  Fuqua  <&  Smith  for  damages  on  account  of  the  breach 
of  contract. 

The  chancellor  has  found  and  fixed  the  value  of  the  rent  and  of 
the  services  of  John  Massie  A  Sons,  and  looking  to  the  testimony  we 
do  not  think  he  erred  to  the  prejudice  of  Fuqua  &  Smith,  but  he  re- 
fused to  adjudge  that  Fuqua  &  Smith  had  sustained  damage  by  rea- 
son of  the  alleged  breach. 

It  was  held  in  the  former  opinion  that  John  Massie  &  Sons,  having 
by  fraudulent  practices  violated  the  contract  and  thereby  rendered 
themselves  properly  amenable  to  discharge  from  service,  occupied 
the  same  attitude  as  if  they  had  voluntarily  abandoned  the  contract 
and  quit  the  service.  But  it  does  not  necessarily  follow  Fuqua  & 
Smith  sustained,  by  reason  of  such  abandonment,  any  actual  dam- 
age. 

The  conduct  of  John  Massie  &  Sons  caused  the  loss  to  themselves 
and  gain  to  Fuqua  <&  Smith  of  half  the  commissions  or  profits  on 
the  tobacco,  which  would  have  been  much  more  than  the  chancellor 
has  adjudged  to  be  the  value  of  the  services  rendered  b^'  them  up  to 
the  date  of  their  discharge. 

If,  then,  Fuqua  &  Smith  have  or  could  have  sustained  damage  as 
the  proximate  result  of  the  alleged  breach  by  John  Massie  &  Sons, 
it  was  because  their  business  of  purchasing  and  putting  up  tobacco 
was  thereby  stopped  or  in  someway  interfered  with.  But  it  does 
not  appear  that  Fuqua  &  Smith  failed  to  procure,  tried  or  even  de- 
sired to  procure  other  persons  to  supply  the  places  of  Massie  &  Sons; 
for  anything  appearing  to  the  contrary  Fuqua  <&  Smith  suspended 
purchasing  and  putting  up  tobacco  of  their  own  volition,  and  either 
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because  they  did  not  desire  or  were  not  able  to  continue  it  longer. 
There  is  no  evidence  showing  such  suspension  was  caused  by  I  he- 
breach  of  John  Massie  A-  Sons. 
Judgment  aftirmed. 


BuGG  V.  Commonwealth. 
(Filed  January  13,  1897— >Jot  to  be  reported.) 

1.  Homicide  -Instructions  — V pon  the  trial  of  appelinnt  f  )r  morder  Ihe  iu- 
straction  f^iyen  by  the  cunrt  tu  the  jury  as  embrnciofi^  the  whole  law  of  the 
case,  aud  which  is  set  out  in  the  opiaion  in  fall,  was  unobjectionable. 

2.  Same — The  court  properly  refused  instructions  asked  by  defendant  as* 
to  self-defense,  as  to  insanity  aud  as  to  muuslHu^hter,  there  being  no  evi* 
dence  upon  which  to  ba;<^e  such  instructions. 

3.  Reversible  error —There  can  be  no  reversal  because  of  the  refusal  of  th» 
court  to  permit  the  defendant,  while  testifying  as  a  witness,  to  answer  a  par- 
ticular question  propounded  to  him,  there  being  no  avowal  as  to  what  his. 
answer  would  be. 

E.  H.  Gaither  for  appellant. 
\V.  S.  Taylor  for  appellee. 
Appeal  from  Mercer  Circuit  Court. 
Opinion  of  the  court  by  Judge  White. 

At  the  October  term,  189G,  of  the  Mercer  Circuit  Couit  the  appel- 
lant, J.  \V.  Bugg,  was  indicted,  tried  and  convicted,  and  given  a 
life  sentence  on  the  charge  of  murder  by  shooting  nnd  killing  Wni. 
Board,  and  his  motion  for  a  new  trial  having  been  overruled  he  has^ 
ajipealed  to  this  court  and  asks  a  reversal. 

The  reasons  assigned  for  a  new  trial  are  that  the  court  misinstructed 
the  jury;  second,  the  court  refused  to  properly  instruct  the  jury;  third, 
verdict  is  against  the  law  and  evidence;  fourth,  the  court  admitted 
improper  evidence  against  the  protestor  defendant;  fifth,  the  court 
refused  to  admit  competent  evidence  offered  by  defendant. 

The  evidence  in  the  case,  as  shown  by  the  Commonwealth's  wit- 
nesses, was  that  they  were  at  a  meeting  house  known  as  Benton 
Church,  in  Mercer  county,  on  the  day  of  the  killing;  that  about  sun- 
down the  appellant  drove  up  to  the  church  with  his  wife,  and  that 
the  deceased  (Board)  arrived  about  the  same  time,  accompanied  by 
his  wife  and  child,  and  his  wife  and  child  went  into  the  church.  Board- 
remaining  on  the  outside,  and  very  shortly  afterwards  appellant  Bugg 
and  his  wife  passed  into  the  church,  passing  not  far  from  Board;  that 
after  Bugg  had  g<jne  into  the  church  Board,  the  deceased,  and  sev- 
eral others  took  seats  upon  a  stile.  Board  facing  the  north,  the  stile 
being  east  of  the  church;  that  shortly  after  this  Bugg  came  out  of  thfr 
church  walking  towards  the  stile,  stopping  an  instant  at  the  well, 
passed  to  the  south  side  of  the  stile,  spoke  to  one  of  the  witnesses  sit- 
ting on  the  stile  and  almost  immediately  afte wards  a  shot  was  fired 
striking  Board  in  the  back.  Board  fell  off  the  stile  on  his  hands  and 
knees,  and  as  he  (Board)  arose  Bugg  shot  two  more  shots  in  Board's 
back.  Witnesses  did  not  see  Bugg  when  the  first  shot  was  fired,  but 
hearing  the  report  immediately  saw  Bugg  with  a  pistol,  and  saw 
the  other  two  shots  fired  by  him.  After  Btard  had  risen  up  he  fired 
one  shot  at  Bugg  and  threw  his  pistol  at  him.  Bugg  walked  off* 
snapping  his  pistol  at  Bjard.    B>ard  staggered  a  few  steps  and  fell 
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tind  died  in  about  half  an  hour  from  the  effects  of  the  wounds.  Bugrg 
then  went  to  the  corner  of  the  church,  returned  with  his  pistol  in 
his  hand  near  where  Board  was  lying.  One  witness  stated  that 
Buerg  said  on  his  return  that  "no  danin  man  can  talk  about  my  wife 
and  live."  Another  said  his  statement  was,  **I  tried  to  kill  the  damn 
son-of-a-bitch."  Butrgthen  called  his  wife  from  the  church  and  drove 
otr,  but  afterwards  surrendered  to  an  officer.  Defendant  being  sworn, 
made  his  statement,  in  which  he  says  that  about  the  26th  day  of  May, 
1896,  he  was  living  close  neighbor  to  the  deceased;  that  he  was  an 
intimate  friend  of  Baard's,  and  that  their  families  were  very  inti- 
mate; that  he  had  known  Boiird  and  lived  near  him  most  of  his 
life;  that  on  that  dale  Jake  Brady  told  him  Board  was  too  intimate 
with  his  (Buog's)  wife,  and  that  he  was  carrying  a  pistol  for  him; 
that  Tom  Claunch  could  tell  him  everythinjr.  Appellant  saw 
Claunch,  who  told  him  of  Board's  connection  with  his  wife,  and  that 
Board  said  he  would  tell  him  (Bugg)  the  truth  if  he  asked  him 
about  it,  but  he  must  come  to  him  in  a  good  humor  or  he  would  kill 
him;  that  he  (Board)  did  not  intend  that  Bug.?  should  get  the  ad- 
vantage or  him. 

Claunch  also  told  him  that  Board  was  carrying  a  pistol  for  him; 
that  the  circumstances  detailed  to  him  so  upset  him  he  hardly  knew 
what  he  did,  but  he  determined  to  see  Boaril  and  ask  him  about  it, 
but  before  he  went  to  see  Board  Claunch  and  wife,  who  was  appel- 
iant's  sister,  made  him  promise  to  go  to  Board  in  a  good  humor.  If 
he  did  not  they  assured  him  that  Board  Wf)uld  hill  him.  The  ap- 
pellant went  to  see  Board  about  it.  When  he  called  Board  out  Board 
<*ame  out  wilh  his  hand  on  his  pistol,  which  was  in  his  right  pants 
pocket.  When  he  askfd  Board  about  it  Board  said,  partly  drawing 
his  pistol  at  the  same  time,  sit  <lown  and  1  will  tell  you  all,  when 
Board  said  it  is  all  true,  and  by  G—  if  you  had  been  in  my  place  you 
would  have  done  the  same  thing  with  my  wife,  wouldnH  you?  Ap- 
pellant says,  being  very  much  distrt>ssed  and  wholly  unarmed,  he 
•d()es  not  remember  what  he  answered,  but  may  have  given  his  as- 
sent to  the  {)roposition.  Appellant  then  says  ho  left  the  State  to 
avoid  the  disgrace,  and  not  wishing  to  commit  a  crime  by  killing 
Bt>ard  that  he  went  to  the  State  of  Indiana  to  his  brothers  and  re- 
turned about  four  weeks  before  the  killing;  that  while  in  Indiana 
he  purchase<^l  a  small  pistol,  38  caliber,  but  did  not  buy  it  for  the 
purpose  of  killing  Board.  After  his  return  home  he  avoided  Board; 
that  Board  pas-^ed  appellant's  place  several  times  and  he  kept  out  of 
his  way  and  avoided  meeting  Board;  that  on  the  week  of  the  killing 
Will  Smith  told  appellant  that  B  )ard  hadsaid  to  him  (Smith)  that  he 
.(Board)  had  soujething,  here  indicating  his  pisiol  pocket,  that  would 
settle  him. 

On  Wednesday  bef«)re  the  killing  Lyman  Brunfield  told  appellant 
that  Board  was  doing  as  he  pleased  with  his  wife,  and  that  he  (Bugg) 
could  not  help  himself;  if  he  made  any  move  about  it  he  would  kill 
him,  and  during  the  same  conversation  B  )ar.l  said  he  would  not  let 
defendant  get  the  arop  on  him;  that  on  the  day  of  the  killing,  some- 
time in  the  morning,  he  met  several  parties  on  a  bridge  near  his 
house;  that  Board  was  with  them.  As  he  passed  he  did  not  speak 
to  Board,  but  did  speak  to  the  persons  with  Board;  that  in  the  even- 
ing of  the  killing,  about  two  hours  before  sundown,  he  was  catching 
his  horse  to  go  to  church  when  Janies  Cary  came  along  and  asked 
defendant  where  he  was  going.  Defendant  told  him  he  was  going 
to  church.  Then  Cary  said  to  him  he  had  better  look  out  for  Board, 
for  Board  had  recently  told  him  that  he  was  sleeping  with  his 
(Bugg's)  wife  whenever  he  wished,  and  ottered  to  make  arrange- 
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ments  with  Bung's  wife  for  the  witness;  and  then  witness  told  hin> 
(Board)  that  he  had  better  look  out  as  some  day  Bugfc  would  slij^ 
upon  him  and  Icill  him.  Board  drew  a  pistol,  showinjr  it  to  the  wit- 
ness, and  said  if  that  son-of-a-bitch  made  a  move  I  will  kill  him;  I 
have  got  this  timed  for  him.  He  said  on  hearing  these  statements- 
he  made  up  his  mind  to  kill  Board,  and  went  home,  examined  and 
loaded  his  pistol  and  went  to  church.  When  he  got  to  the  church 
he  saw  Board  with  his  wife  and  child.  Appellant  went  into  the^ 
church  with  his  own  wife,  sat  there  an  instant  and  came  out.  When 
he  left  the  church  it  was  with  the  determination  of  hurting  Board. 
He  felt  that  either  he  or  Board  must  die.  He  sa3's  he  lost  control 
of  himself  and  killed  Board;  that  appellant  and  his  wife  had  had 
some  domestic  trouble,  but  It  was  no  such  trouble  as  this;  he  had 
never  suspected  his  wife  of  infidelity. 

John  Claunch,  witness  for  appellant,  testified  on  behalf  of  defend- 
ant, and  corroborated  the  appellant  in  his  testimony  as  to  the  con- 
versations detailed  by  defendant  as  having  been  had  with  him. 
Claunch  also  stated  that  Bugg  was  terribly  distressed,  and  when 
spoken  to  on  the  subject  cried  like  a  chihi,  and  that  Board  told  him» 
when  speaking  of  the  visit  of  Bufsg  to  Board  in  reference  to  the 
matter,  tl  at  he  was  prepared  for  Bugg  and  that  he  got  a  shotgun 
and  pistol;  that  he  had  gun  on  one  side  and  pistol  on  the  other,  and 
made  Bugg  admit  he  would  have  done  the  same  to  Board's  wife 
under  like  circumstances. 

Jake  Brady  corroborated  him  as  to  what  Brady  told  him  what 
Board  had  said  about  his  wife.  In  fact  the  testimony  of  the  wit- 
nesses corroborates  all  the  statements  made  by  appellant  in  his  tes- 
timony as  to  what  said  witnesses  had  told  him  what  Board  had  said 
about  his  wife.  Many  of  defendant's  witnc-ases  testify  that  app>ellant, 
on  account  of  these  charges,  said  to  have  been  made  by  Board,  wa& 
much  distressed  and  would  bretik  down  and  cry  when  spoken  to  on 
the  subject. 

This  extended  statement  of  the  evidence  is  necessary  to  de- 
termine whether  the  instructions  sriven  covered  the  whole  law 
of  the  case,  and  whether  the  refused  instructions  should  have- 
been  eiven  by  the  court.  At  the  conclusion  of  the  evidence 
the  defendant  asked  the  court  to  instruct  the  jury  as  to  the  whole 
law  of  the  c*ase,  whereupon  the  court  gave  instruction  No.  1,  as  fol- 
lows: **lf  you  believe  from  the  evidence  in  this  case,  l>eyond  a 
reasonable  doubt,  that  the  defendant,  J.  \V.  Bugg,  in  Mercer  county^ 
Kentucky,  and  before  the  finding  of  the  indictment  herein,  willfully, 
feloniously,  and  with  malice  aforethought,  shot  and  killed  Wm. 
Board  with  a  pistol,  you  will  find  defendant  Bugg  guilty  of  murder,. 
as  charged,  and  fix  his  punishment  at  death,  or  at  confinement  in 
the  State  penitentiary  for  life,  in  your  discretion,  under  the  evidence. 
If  you  have  a  reasonable  doubt  that  the  defennant  has  been  proven 
guilty,  you  will  render  a  verdict  of  not  guilty." 

By  the  word  ''feloniously,"  as  used  in  the  preceding  instruction,  is 
meant  a  deliberate  intent  to  do  a  **wrong  act."  This  instruction 
was  excepted  to  by  defendant,  but  we  are  unable  to  see  any  objec- 
tion to  this  instruction,  and  no  defect  in  it  has  been  pointed  out  by 
the  able  counsel  that  represents  the  defendant. 

The  defendant  then  asked  the  court  to  give  to  the  jury  instruction 
No.  2,  which  was  refused,  as  follows:  **If  the  jury  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendant,  J.W.  Bugg» 
shot  and  killed  Wm.  Board,  yet  if  they  further  believe  from  the 
evidence  that  when  he  shot  and  killed  said  Board  he  had  reasona- 
ble grounds  to  believe,  and  did  believe,  that  the  said  Board  was. 
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then  about  to  inflict  upon  him  loss  of  life  or  ^reat  bodily  harm,  and 
that  the  killing  of  Board  was  necessary,  or  appnrently  necessary,  to 
to  protect  himself  from  such  loss  of  life  or  great  bodily  harm,  they 
should  acquit  him." 

The  third  instruction  asked  for  and  refused  is  as  follows:  **If  the 
jury  believe  from  the  evidence  that  J.  W.  Bugg,  at  the  time  he 
killed  Wm.  Board,  if  they  believe  he  did  kill  him,  was  so  men- 
tally insane  as  not  to  know  that  such  act  was  either  legally  or  mor- 
ally wrong,  or  not  to  have  sufldcient  power  of  control  to  govern  his 
actions,  they  should  acquit  him." 

No.  4,  also  refused,  is  as  follows:  "The  word* willful,' as  used  in 
the  first  instruction,  means  an  intentional  act  done  by  one  in  the 
sufficient  possession  of  his  faculties  to  control  his  action." 

Instruction  5,  also  refused,  is  as  follows:  *'If  the  jury  believe  from 
the  evidence  that  at  the  time  of  the  killing  the  defendant  was  acting 
under  excitement  or  passion,  and  not  through  malice,  they  should 
find  him  guilty  of  manslaughter,  and  fix  his  punishment  at  not  less 
than  two  nor  more  than  twenty-one  years'  confinement  in  the  State 
penitentiary." 

Sixth,  also  refused  by  the  court:  **If  the  jury  believe  from  the  evi- 
dence that  at  the  time  of  the  killing  the  defendant,  Bugg,  had 
been  recently  informed  of  any  acts  and  threats  of  Board,  and  that 
the  said  information  had  so  unsettled  defendant's  mind  that  the 
sight  of  Board  caused  in  him  an  ungovernable  passion,  they  are  in- 
structed that  while  these  facts  would  not  excuse  Board  for  killing 
the  defendant^  they  would  reduce  the  offense  from  murder  to  volun- 
tary manslaughter,  and  the  jury  should  so  find.  It  is  not' necessary 
that  the  circumstances  revealed  to  the  defendant  should  be  true,  but 
it  is  sufficient  if  the  defendant  believed  them  to  be  true." 

Without  com mentinar  on  these  instructions  as  abstract  principles 
of  law — for  neither  of  these  instructions  were  authorized  by  the  proof 
in  this  case— no  such  facts  were  shown  to  exist  that  would  authorize 
the  court  to  instruct  the  jury  on  any  other  hypothesis  but  that  of 
murder,  and  no  error  was  committed  by  the  refusal  to  give  the  in- 
structions asked  for  by  appellants. 

During  the  progress  of  the  trial  the  appellant,  while  testifying, 
was  asked  hy  his  counsel  to  state  to  the  jury  what  Claunch  had  told 
him  Board  had  said  about  his  (appellant's)"wife,  the  attorney  for  the 
Commonwealth  objected,  and  the  court  sustained  the  objection  and 
refused  to  let  appellant  state  what  Claunch  told  him  Board  had  said^ 
to  which  ruling  of  the  court  ap()ellant  excepted.  The  bill  of  excep- 
tions does  not  show  what  the  witness  would  have  answered  if  per- 
mitted to  answer.  The  rejected  testimony  should  have  been  made 
known  to  the  court,  and  certified  in  the  bill  of  exceptions  to  author- 
ize this  court  to  pass  on  it. 

We  find  no  reversible  error  in  this  record,  and  the  judgment  of 
conviction  is,  therefore,  affirmed. 


MrBRAYp:R  v.  Dean,  &{\ 
(Filed  January  13, 1897.) 

Assignment  of  judgment — Set-off  -The  defendant  in  a  judgment  may  set-off 
Against  it  a  judj^meut  against  the  plaintiff  which  has  been  assigned  to  him 
by  another;  and  it  is  immateriRl,  as  far  as  this  ri^ht  is  concerned,  whether 
or  not  there  was  any  consideration  for  this  assij^nment  or  whether,  if  there 
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was  a  oousideratioD,  it  was  conditional  merely.  Nor  does  it  make  any  dif- 
Terence  that  the  jridt;meiit  against  which  the  right  of  set-off  is  claimed  has 
been  assigned  to  another  if  the  defendant  had  no  notice  of  sach  assignment 
when  he  received  the  transfer  of  the  judgment  which  he  seeks  to  use  as  a 
set-off. 

P.  B.  Thompson,  sr.,  for  appellant. 

^L.  C.  Willis  for  appellees. 

Appeal  from  Anderson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

In  June,  1S9(),  Joe  E.  Cohen  recovered  judgnient  for  1938.52  aR^ainst 
John  II.  McBrayer,  and  in  March,  1892,  the  latter  brought  this  ac- 
tion to  have  various  demands  he  then  held  sot-off  against  that  Judg- 
ment upon  the  ground  of  insolvency  of  the  former  who,  with  others, 
his  creditors,  were  made  defendants. 

By  the  judgment  in  this  action  the  one  of  1890  was  by  credits  al- 
lowed on  account  of  payments  made  thereon  and  del)ts  against 
Cohen  subsequently  acquired  by  McBrayer  reduced  to  the  sum  of 
$711.12,  which  was  applied  according  to  priority  tirst  to  a  demand  of 
appellee,  W.  R.  Dem,  and,  next,  to  one  of  appellee,  K.  B.  Cohen, 
administratrix  of  G.  C.  (-ohen. 

In  his  petition  McBrayer  set  up  and  askfd  said  judgment  of  1890 
be  credited  by  the  amountof  a  judgment  for  ;^815and  interest,  which 
Murphy  &  Co.  had  recovered  against  JoeE.  Cohen,  and  in  December, 
1890,  sold  and  assigned  to  him  (McBrayer.)  But  precedence  and  pri- 
ority of  the  claims  of  Dean  and  the  administratrix  of  G.  C.  Cohen 
having  been  adjudged,  there  was  nothing  of  the  fund  of  $711.12  left 
to  satisfy  the  judgment  of  Murphy  &  Co.,  hence  this  appeal  by  Mc- 
Brayer. 

Neither  validity  or  subsistence  of  the  judgment  in  favor  of  ^iurphy 
&  Co.  appear  to  have  been  controverted,  but  we  suppose  the  lower 
<iourt  was  of  the  opinion  McBrayer  had  not  acquired  such  interest  as 
would  entitle  him  to  the  benetit  of  it  as  a  set-off. 

The  writing  showing  a  transfer  or  attempted  transfer  and  assign- 
ment of  it  is  as  follows: 

**January,  15,  1892. 

**Whereas,  I  have  this  day  sold  unto  John  II.  McBrayer  a  judg- 
ment against  Joe  E.  Cohen  for  $315,  now  T  hereby  agree  to  receive 
only  one-half  of  the  amount  that  siud  INIcBrayer  may  recover  on  the 
.same  and  no  more.  Signed:    Ed.  Murphy, 

**By  RoARK." 

Whether  the  true  meaning  of  that  instrument  is  that  the  pay- 
ment by  McBrayer  of  any  part  of  the  consideration  for  the  assign- 
ment of  the  judgment  is  wholly  dependent  upon  his  recovery  of  the 
same  is  not  entirely  plain.  But  it  was  proved  that  McBrayer  did  in 
fact  e.xecute  his  unconditional  promi>sory  note  to  ;^Iurphy  &  Co.  in 
consideration  of  the  assignment,  and  such  being  the  case  We  do  not 
see  anything  to  hinder  him  from  pleading  and  relying  upon  it  as  off- 
set to  the  judgment  of  1890.  But  however  that  may  be  he  did  un- 
questionably acquire  legal  title  to  the  judgment  of  Murphy  &  Co., 
and,  whether  held  by  him  in  trust  or  his  liability  to  pay  therefor  was 
dependant  upon  the  amount  of  it  he  might  succeed  in  setting  off  and 
having  deducted  from  the  judgment  of  1890,  he  had  the  right,  ac- 
cording to  decisions  of  this  court  in  such  cases,  to  plead  and  rely  on 
it  as  set-off. 
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In  the  case  of  Dorsey  v.  Reese,  14  B.  M.,  157,  it  was  distinctly 
held  that  a  judgment  debtor,  being  invested  with  title  to  a  note  ex- 
ecuted by  his  judgment  creditor  to  a  third  party,  it  was  whi)lly  im- 
material whether  it  was  assigned  without  any  consideration  or 
upon  one  that  was  conditional,  iiis  right  existed  to  make  that  use  of 
itvvhlch  the  law  authorizes  owners  to  make  of  such  demands  as  be- 
long to  them,  including  the  right  to  set  it  off  against  a  judgment 
that  had  even  been  assigned  to  another. 

In  Otwell  V.  Cook,  9  B.  M.,  357,  it  was  held  that  a  plaintiff,  hav- 
ing acquired  a  note  after  defendant  acquired  tlie  note  offered  as  a 
set-off,  can  not  resist  the  setoff  on  the  ground  that  the  latter  note 
WHS  assigned  to  the  defendant  for  the  benefit  of  a  third  person,  (spe- 
•cially  when  it  appears  that  th<*  beneficiary  concurs  in  the  set-off. 
And  the  same  doctrine  was  held  in  Graham  v.  Til  ford,  «tc.,  1  Met., 
112. 

There  is  no  evidence  showing  that  McBrayer  had,  at  the  time  the 
Judgment  of  Murphy  tV:  Co.was  assigned  to  him,  notice  of  the  assign- 
ment by  Joe  E.  Cohen  of  the  judgment  of  ISIM)  to  either  D^an  or 
-Geo.  C.  Cohen,  and  we  see  no  reason  why  his  demand  should  not, 
in  application  of  the  fund  of  ^711.12,  have  precedtnce  and  priority  of 
the  demands  of  both. 

Wherefore,  the  Judsjment  is  reversf'd  and  cause  remanded  for  pro- 
ceedings consistent  with  this  opinifai. 


IjOL'isvillk  Gas  Co.  v.  Dulanky  <k  Alkxandkk. 

Same  v.  Stone. 
(Filed  January   14,  1897.) 

1.  Right  (tf  yas  compomj  to  charye  mfter  rent  —Where  the  charter  of  a  j^as 
<3ompftiiy  limiiA  the  amount  whicii  it  may  charge  for  iras  the  company  can 
cot  charge  Rraall  consumers  an  addiiional  amount  as  'Sneter  rent,''  it  bein^j^ 
the  duty  of  the  company  to  provide  some  means  of  measuriuvC  the  g«s  which 
it  furnishea;  and  the  fact  that  the  charter  provides  that  the  company  shall 
furnish  );aa  "under  reasonable  rules  and  regulations' does  not  authorize  such 
a  chart;e. 

2.  If  the  price  of  (JUS  %i:e re  v.ni'est rioted  by  the  charter  the  rule  chari^ing  a 
higher  price  to  small  consumers  might  be  upheld,  and  the  question  would 
then  be  the  ascertainment  of  wh^it  is  a  reasonable  rate. 

Humphre3'  &  Davie  for  ai)pellant. 

>^        Dulaney  &  Alexander,  Stone  A  Suddeth,  J.   M.  Chatterson  and 
J    Jjaf  Joseph  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Ilazelriggf. 

The  charter  of  the  af)pellant  confers  on  it  the  exclusive  privilege 

of  erecting,  maintaining  and  operating  gas  worKs  in    the  city  of 

,'     Louisville  for  the  manufacture  and  sale  of  gas  for  illuminating  pur- 

j     pases,  and  section  12  thereof  provides  that  ''said  conipany  shall  fur- 

j     nish  illuminating  gas  to  private  consumers  who  may  apply  therefor, 

under  reasonable  rules  and  regulations  to  be  j)res('ribed  by  the  coni- 

pany,  at  a  price  not  to  exceed  one  dollar  and  thirty-five  cents  for 

one  thousand  cubic  feet,  less  a  discount  of  live  cents  per  one  thou- 
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sand  cubic  feet,  to  all  persons,  includincr  the  city,  except  as  to  street 
lamps,  paying  their  bills  within  live  days  after  same  are  due."   *  * 

The  appellees  are  private  consumern  of  the  appellant's  ^as,  and 
upon  their  refusal  to  pay  a  charge  for  meter  rent  the  company  was 
about  to  shut  off  the  supply.  This  the  appellees  enjoined,  rely  ins: 
on  the  provisions  of  the  section  quoted  as  furnishing  the  total  charge 
for  gas  to  which  they  could  be  subjected. 

The  meter  rent  is  sought  to  t>e  upheld  as  a  ^'reasonable  rule  and 
regulation,''  within  the  meaning  of  those  terms  in  the  charter,  and 
is  not  imposed  on  consumers,  as  appears  from  the  answer,  unless 
they  fail  to  use  a  minimum  amount  of  gas  in  a  given  month. 

This  process  of  charging  rent  is  illustrated  by  the  memorandum 
on  the  back  of  the  gas  bills  on  file,  as  follows: 

**METER  RENT. 

'*3  light  meter,  consuming  500  cubic  feet  or  less,  10  cents  per 
month. 

**o  light  meter,  consuming  800  cubic  feet  or  less,  12  cents  per 
month. 

*'10  light  meter,  consuming  1,000  cubic  feet  or  less,  15  cents  per 
month. 

**20  light  meter,  consuming  1,200  cubic  feet  or  less,  17  cents  per 
month. 

'*30  light  meter,  consuming  1,500  cubic  feet  or  le-s,  20  cents  per 
month. 

**45  light  meter,  etc." 

Appellees,  Dulaney  &  Alexander,  used  (in  their  law  office)  a  three- 
light  meter,  and,  having  consumed  in  a  given  month  only  200  cubic 
feet,  were  charged  ten  cents  in  addition  to  the  regular  price  of  the 
gas.  Appellee  Stone  used  a  30-llght  meter  (in  his  residence),  and» 
having  consumed  less  than  1,5(M)  cubic  feet  in  three  given  months, 
was  charged  sixty  cents  in  addition  to  the  price  of  the  gas. 

It  is  averred  in  the  answers  that  thereare  many  persons  in  the  city 
to  whose  fixtures  in  their  houses,  stores  and  offices  the  appellant  has 
attached  its  pipes,  but  who  procure  their  lights  from  certain  electric 
light  conipHnies,and  who  use  the  gas  light  furnished  by  the  appellant 
only  occasionally,  and  wMien  by  accident  they  are  deprived  of  their 
electric  lights;  that  these  persons,  therefore,  use  a  very  small  quan- 
tity of  gris,  and  are  the  persons  mainly  affected  by  the  meter  charge; 
that  in  adopting  this  rule  to  furnish  gas  to  all  who  apply,  however 
small  a  quantity  may  be  demanded,  and  fixing  a  uniform  charge  on 
rent  of  njeters  when  a  minimum  amount  of  gas  Is  consumed,  it  has  at- 
tempted in  good  faith  to  do  Justice  to  all  without  discrimination.  A 
demurrer  was  sustained  to  the  answer  in  each  case,  and  the  injunc- 
tion perpetuated.    In  this  we  concur. 

The  gas  meter  is  the  pn>perty  of  the  company,  and  is  as  necessary 
to  the  company  in  the  measurement  of  its  gas  as  are  its  works  for 
its  manulaeture.  At  least  some  process  of  measurement  is  as  nec- 
essary, and  while  other  methods  have  been  used,  the  meter,  we  be- 
lieve, is  regarded  as  the  best  known  method,  and  is  generally 
adofjted.  While  the  consumer  may  cause  it  to  be  inspected,  and 
may  test  the  accuracy  of  its  work,  his  concern  is  only  to  ascertain  and 
pay  for  what  gas  he  has  consumed,  and  can  not  be  called  on  to  pay 
for  the  apparatus  used  in  its  measurenient  any  more  than  he  can  be 
made  to  pay  for  the  machinery  used  in  its  manufacture.  He  is  re- 
(juired  to  pay  the  legal  rate  for  the  quantity  consumed,  and  this 
quantity  must  be  ascertained  by  the  conipany  by  some  correct 
method. 
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The  company  can  only  charge  for  the  quantity  it  actually  fur- 
nishes, and,  to  ascertain  what  it  furnishes,  it  must  measure  it — how, 
the  consumer  does  not  care,  so  it  is  measured  correctly. 

The  appellees,  therefore,  are  entitled  to  have  their  gas  furnished 
to  them  already  measured;  and,  for  it  so  measured,  they  can  be 
made  to  pa^  at  the  price  of  $1.35  per  thousand  feet,  and  no  more. 

If  the  price  of  gas  were  unrestricted  in  the  organic  law  of  the  cor- 
poration, the  rule  charging  a  higher  price  to  small  consumers  might 
be  upheld.  A  wholesale  merchant  sells  for  a  less  price  than  does  the 
retailer,  and  this  is  entirely  reasonable.  The  question  would  then 
be  the  ascertainment  of  what  is  a  reasonable  rate,  and  this  is  the 
question  involved  in  this  case,  relied  on  by  the  ap(>ellant,  of  the 
State  of  Missouri,  ex  reL^  <tc.  v,  Sedalia  Gas  Light  Co.,  34  Mo.  App., 
601.  There  the  company  required  the  payment  by  the  consumer  of 
$1.25  per  month  when  the  amount  of  gas  used  was  less  than  500 
cubic  feet,  and  this  sum  was  denominated  **rent  of  meter."  It  was 
held  that  this  charge  was  not  unreasonable,  and  that  while  the  sum 
fixed  was  designated  as  "rent  of  meter,"  it  was  in  fact  pay  for  all 
gas  consumed  by  the  customer  to  the  extent  of  500  cubic  leet. 

Presumably  the  company  was  aware  when  it  obtained  its  charier 
and  established  its  monopoly  that  there  would  be  small  consumers 
as  well  as  large  ones,  and  there  would  be  less  profit  in  furnishing  the 
one  class  than  the  other,  but  it  did  not  on  that  account  reject  the 
charter  or  obtain  the  right  to  add  to  the  price  of  the  small  consum- 
er's bill. 

The  judgments  are  affirmed. 


C1.0RE,  <&c.  V.  Robinson. 
(Filed  January  14,  1897.) 

Sales  of  personal  property — Refusal  of  purchaser  to  receive — Where  the  pur- 
chaser of*  personal  property  refuses  to  receive  it  the  seller  may  sell  it  at  the 
best  price  that  can  by  reasonable  effort  be  obtained,  and  recover  of  the  pur- 
chaser the  difference  between  what  he  has  received  for  the  property  and  what 
it  would  have  amounted  to  at  the  contract  price.  And  in  order  to  give  the 
seller  this  right  it  is  not  necessary  that  he  should  give  to  the  purchaser  notice 
of  his  intention  to  sell. 

S.  B.  &  R.  D.  Vance  for  appellants. 

Wilfred  Carrico  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  hy  Chief  Justice  Lewis. 

In  May,  1893,  appellee  Robinson  sold  to  appellants,  F.  L.  Clore  & 
Co.,  all  .saw  lojfs  cut  from  a  certain  class  or  description  of  timber 
urowin^  upon  a  certain  tract  of  land  at  fixed  prices,  the  Ios:s  to  be  de- 
livered on  the  cars  at  the  mill  of  the  latter.  After  receiving  a  por- 
tion of  the  logs  appellants  declined  to  receive  any  others,  and  at  their 
instance  appellee  aj^reed  to  stop  cuttint^r  upon  condition  they  would 
receive  all  up  to  that  time  cut  and  placed  at  the  railroad" station, 
whence  they  were  to  be  shipped  to  the  mill  of  appellant.  But  after- 
wards appellants  refused  absolutely  to  receive  them,  and  then  ap- 
pellee brouj^ht  this  action  to  recover  the  ditference  in  amount  at 
which  he  had  sold  those  remaining  loo:s  to  other  parties  and  the 
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amount  to  which  he  was  entitled  at  the  prices  agreed  on  between 
him  and  appellants. 

A  jury  having  been  waived  and  the  law  and  facts  submitted  to  the 
-court,  we  must  accept  its  finding:,  supported  as  it  is  by  evidence,  to 
be  true.  Indeed  there  is  no  objection  made  by  counsel  to  the  correct- 
ness of  that  finding  of  facts,  hut  the  .principal  ground  for  reversal  re- 
lied upon  is  that  appellee  sold  the  loi<s  to  another  party  without  finst 
giving  to  appellants  notice  of  his  intention  to  do  so.  The  material 
inquiry  in  all  such  cases  is  whether  the  seller,  after  the  refusal  of  the 
purchaser  to  receive  personal  property  according  to  contract,  made 
due  effort  to  sell  at  the  best  attainable  price,  and  did  in  fact  sell  at 
the  best  price  that  could  by  reasonable  etfort  be  obtained,  and  if  so 
it  is  certainly  not  indispensable  and  hardly  material  or  necessary 
that  he  should  have  given  previous  notice  to  the  purchaser.  Courts 
in  Home  of  the  States  do  hold  such  notice  to  be  requisite  in  order  to 
entitle  the  seller  to  recover  the  difference  between  what  he  sold  the 
property  for  and  what  it  would  have  amounted  to  at  the  contract 
price,  but  such  has  never  bven  the  announced  doctrine  (»f  this 
x;ourt. 

Nor  do  we  now  see  any  reason  for  holding  the  notice  to  be  a  pre- 
requisite to  recovery  where  the  purchaser  has  abandoned  the  prop- 
erty to  destruction  or  decay,  i\n(\  but  for  the  voluntary  act  of  the 
seller,  who  might  have  alsd^  abandoned  it,  a  total  loss  to  the  former, 
not  to  tlie  latter,  would  have  resulted. 

The  lower  court  not  only  found  as  a  fact  in  this  case  that  appellee 
sold  the  logs  in  question  at  the  best  price  he  could  ol^tain  lor  it  after 
due  effort,  hut  found  and  determined,  as  we  think  correctly,  that  ap- 
pellant by  a  written  communication  to  appellee  waived  notice  of 
such  sale. 

The  point  made  by  counsel  that  it  does  not  appear  all  the  4ogs 
were  cut  from  the  particular  tract  of  land  in  contemplation  of  the 
parlies  can  not  avail,  because  there  was  an  agreement  by  appellants 
in  consi(lerati(»n  of  forbearance  of  appellee  to  cut  more  logs  to  take 
■those  already  at  the  railroad  station. 

Judgment  aflirmed. 


Johnson's  adm'u  v.  Haskins. 
(Filed  January  15,  1807 — Not  to  be  reported.) 

7.  Fremaiure  rendition  of  jnchjtnenf  —^S'hei'Q  summons  in  an  equity  action 
"was  served  August  28th,  judgment  rendered  at  a  term  beginning  September  7th 
was  not  premature,  there  being  ten  days  between  the  service  and  the  beginning 
of  the  term. 

'J.  Judicial  Sales — Death  of  defendant  before  conveyance  —y^^here  one  whose 
land  has  been  sold  under  decree  dies  after  the  confirmation  of  the  sale,  al- 
though before  the  expiration  of  the  period  allowed  for  redemption,  no  revivor 
is  necessary  in  order  to  give  validity  to  the  conveyance  to  the  purchaser.  (Ken- 
tucky Statutes,  section  521.) 

Hill  &  Hill  for  appellant. 
♦Carrico  &  Miller  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judj^e  DuRelle. 
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This  was  an  action  by  the  adnninistrator  and  children  of  Granville 
Johnson,  deceased,  for  the  re<'overy  of  real  estate  alleged  tf)  be  held 
by  the  de/endant,  Haskins,  for  a  sale  thereof,  and  a  settlement  of" 
the  estate  of  the  decedent. 

The  petition  as  amended  shows  that  the  property  was  sold  under 
a  judgment  of  the  Daviess  Circuit  Court;  that  Haskins  was  the  pur- 
chaser, and  that  after  the  equity  of  redemption  had  expired  it  was- 
conveyed  to  him.  It  was  claimed  on  behalf  of  appellant  that  the 
Judgment  was  prematurely^endered;  and  further,  that  Johnson  died 
before  the  equity  of  redemption  had  expired,  and  that,  therefore,, 
the  proceeding's  in  that  suit  were  void. 

As  to  the  first  objection  the  petition  in  this  case  shows  that  the 
service  of  summons  in  the  suit  on  the  mortgage  was  on  the  28th  of 
August,  and  the  first  day  of  the  term  was  on  the  7th  of  September* 
which  makes  ten  days  between  the  service  and  the  first  day  of  the 
term. 

As  to  the  second  objection  the  petition  shows  that  the  sale  was . 
made,  reported  and  confirmed  before  Johnson's  death,  but  that,  as 
the  property  had  sold  for  less  than  two-thirds  of  its  appraised  value, 
the  deed  was  not  made  until  after  his  death. 

As  to  this  objection  it  is  only  necessary  to  cite  section  521  of  the 
Kentucky  Statutes,  as  follows:  *'If  by  the  judgment  of  any  court  of 
this  Commonwealth  having  jurisdiction  thereof  real  estate  shall  be 
sold,  and  any  parly  to  the  action  shall  die  after  the  sale  has  been 
confirmed,  or  if  any  conveyance  of  real  estate  shall  be  ordt^red  by 
such  court  to  be  made  by  a  commis-'ioner,  anda  party  to  the  proceed- 
ing die  before  the  conveyance  is  perfected,  it  shall  not  be  necessary 
on  that  account  to  revive  the  action;  but  such  sale  or  conveyance, . 
when  perfected,  shall  be  effectual  to  pass  title  to  the  same  extent  as 
if  all  parties  were  living." 

The  judgment  is  affirmed. 


Shire's  adm'r,  &c.  v.  Johnson,  &c. 
(Filed  January  15,  1897— Not  to  be  reported.) 

1.  Verification  of  claim  ajainsf  deczdenVs  estate — Even  if  it  is  required  that 
all  of  several  joint  claimants  against  the  estate  of  a  desedent  shall  verify  the 
claim,  the  failure  of  one  or  more  to  join  in  the  verification  in  this  case  is  not 
sufficient  to  authorize  the  reversal  of  a  judgment  upon  the  claim,  as  the  ob- 
jection not  being  made  in  the  court  below  was  waived. 

2.  The  recital  in  a  deed  that  the  purchase  money  has  been  paid  is,  at  most, 
only  prima  facie  evidence  of  payment ;  and,  under  the  facts  and  circum- 
stances in  this  case,  was  fully  overcome. 

S.  Acceptance  of  deed  by  administrator — Where  the  purchaser  of  land,  by 
parol  contract,  died  before  the  deed  was  delivered,  his  administrator  had  no 
power  to  bind  his  estate  for  the  purchase  money  by  accepting  the  deed  ;  and, 
therefore,  it  was  error  to  render  personal  judgment  against  the  administrator 
therefor.  But  the  heirs  can  not  hold  the  Ipnfl  without  paying  for  it ;  and, 
therefore,  a  judgment  for  the  sale  of  the  lan^  to  pay  the  purchase  money  was 
proper. 

Wright  &  McElroy  and  Edwardi  W.  Hine&for  appellants. 
Lewis  McQuown  for  appellees. 
Appeal  from  Allen  Circuit  Court.. 
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Opinion  of  the  court  by  Judge  Guflfy. 

It  appears  that  in  April,  1892,  W.  L.  Hollis  purchased  of  the  ap- 
pellees the  small  tract  of  land  mentioned  in  the  pleading  at  the 
agreed  price  of  $125,  but  that  no  written  contract  was  enten^  into, 
although  it  seems  that  Hollis  took  possession  of  the  land.  The  ven- 
dors lived  in  different  parts  of  the  country — some  in  Tennessee  and 
some  in  different  counties  in  this  State — andthedeed  to  the  land  was 
not  fully  acknowledged  until  the  SOth  day  of  December,  1892,  at 
which  time  it  appears  that  Hollis  was  dead. 

It  further  appears  that  the  sale  of  the  land  was  made  ^y  the  ven- 
dors throuijh  or  by  th«»ir  father  as  agent  for  them,  who  also  died 
about  the  time  of  the  death  of  Hollis;  at  any  rate  was  dead  before 
the  dee<i  was  delivered  to  appellant  Shire. 

Miss  Morehead,  who  seems  to  have  been  the  last  one  to  acknowl- 
edge the  deed,  sent  it  to  the  administrator  of  Hollis  by  her  brother, 
and  that,  too,  without  any  direction  to  demand  payment,  and  it  was 
so  delivered.  The  administrator,  it  seems,  received  the  deed,  and  it 
was  put  U)  record  on  the  6th  day  of  March,  1893.  Afterwards  some 
request  by  some  of  the  vendors  for  payment  was  made,  and,  the 
same  being  refused,  this  suit  was  instituted.  The  deed  acknowledged 
payment  in  full,  but  appellees  alleged  that  such  recital  was  a  mis- 
take, and  that  no  part  of  the  purchase  money  had  been  paid,  which 
was  denied  by  appellants. 

The  court  upon  final  hearing  rendered  Judgment  against  the  ad- 
ministrator for  the  amount  claimed,  and  adjudged  a  sale  of  enough 
of  the  land  to  pay  the  same,  and  from  that  Judgment  this  appeal  is 
prosecuted. 

It  is  insisted  for  appellants  that  the  judgment  should  be  reversed 
because  of  the  insufficiency  of  evidence,  and  for  the  further  reason 
that  all  the  claimants  had  not  verified  the  demnnd  as  required  by 
law.  Several  of  the  claimants  made  the  proper  affidavit,  and,  as  no 
objection  was  made  in  the  court  below  on  the  ground  of  failure  of 
all  the  parties  to  verify,  that  objection  must  be  now  held  to  have 
t)een  waived,  if  indeed  any  further  verification  was  required. 

The  recital  in  the  deed  that  the  purchase  money  had  been  paid 
was  at  most  only  prima  facie  evidence  of  payment,  and,  under  the- 
facts  and  circumstances  in  this  case,  was,  we  think,  fully  overcome 
or  disproved  by  the  deposition  of  Mr.  Read. 

It  would  have  been  negligence  on  the  part  of  Hollis  to  have  paid 
for  the  land  before  he  had  an  enforcible  contract,  and  it  was  but  the 
ordinary  way  of  doing  business  to  recite  payment  in  the  deed,  if 
payment  was  to  be  made  upon  the  delivery  of  the  same. 

The  administrator,  Shire,  had  no  power  to  bind  the  estate  of  Hollis 
for  the  purchase  of  real  estate,  hence  his  acceptance  of  the  deed  did 
not  create  any  obligation  upon  the  part  of  Hollis'  estate  to  pay  for 
the  land,  the  title  to  which  passed  directly  to  the  heirs  of  Hollis,  if 
it  passed  at  all;  but  the  heirs  can  not  hold  the  land  free  from  the 
purchase- money  lien,  and  not  having  distinctly  repudiated  the  con- 
tract or  conveyance,  the  judgment  for  a  sale  of  the  land  to  pay  the 
purchase  money  was  proper,  and  is  affirmed,  but  the  judgment 
against  the  administrator,  James  M.  Shire,  is  reversed  and  cause  re- 
manded for  proceedings  consistent  with  this  opinion. 
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Jung  Brewing  Co.  v.  City  of  Frankfort. 
(Filed  January  15,  1897.) 

1,  Constitutionality  of  ordinance— Discrimination— k  city  has  no  right  to 
make  a  discrimination  in  the  imposition  of  a  license  tax  as  between  the  sales  of 
^oods  manufactured  in  the  city  and  goods  manufactured  outside  the  city.  But 
a  city  ordinance  providing  for  the  payment  of  a  license  fee  by  "every  person 
or  corporation  who  will  engage  in  the  business  of  selling  or  delivering  any 
beer,  ale  or  porter,  or  any  kind  of  malt  or  fermented  liquor,  which  has  been 
brewed  out  of  the  city,  to  a  licensed  dealer  in  the  city,"  will  not  be  declared 
unconstitutional  in  the  absence  of  an  averment  that  such  a  license  fee  is  not 
required  for  the  sales  of  such  goods  manufactured  in  the  city,  the  presumption 
being  in  favor  of  the  constitutionality  of  the  ordinance. 

2.  License  tax — Where  a  corporation  which  manufactures  goods  outside  a 
city  places  them  in  the  hands  of  an  agent  in  the  city,  who  delivers  them  to  its 
customers  as  they  need  them,  the  sales  of  the  goods  must  be  regarded  as  com- 
pleted in  the  city,  and  the  city  may  require  the  payment  of  a  license  tax  there- 
for. 

Newlon  G.  Rogers  and  W.  McKee  Duncan  for  appellant. 
Hugh  Rodman  and  James  A.  Violett  for  appellee. 
Appeal  from  Franklin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy, 

The  plaintiff  in  this  action  sought  a  Judgment  against  the  defend- 
ant for  $260  license  fee  or  tax  which,  as  alleged,  had  been  wrongfully 
collected  of  appellant  by  appellee,  upon  the  assumption  that  appel- 
lant was  subject  to  be  charged  that  sum  for  the  privilege  of  selling 
beer,  etc.,  in  the  city  of  Frankfort. 

The  material  portion  of  the  petition  alleges  that  the  following 
ordinance  was  enacted  by  the  city  council  of  Frankfort:  "Each  and 
every  person,  firm  or  corporation  who  will  engage  in  the  business  of 
selling  or  delivering  any  beer,  ale  or  porter,  or  any  kind  of  malt  or 
fermented  liquor,  which  has  been  brewed  out  of  the  city,  to  a  licensed 
dealer  in  the  city,  shall  be  treated  as  wholesaling  beer,  ale  or  porter, 
and  shall  pay  to  the  treasurer  of  the  board  of  sinking  fund  commis- 
sion a  license  therefor  of  two  hundred  and  fifty  dollars  per  annum.'* 

It  is  also  alleged  in  the  petition  that  "appellant  is  a  corporation  or- 
ganized under  the  laws  of  Ohio,  and  has  no  place  of  business  except 
in  Cincinnati,  Ohio,  and  no  other  place  of^sale  for  such  products 
aforesaid;  that  heretofore  various  persons  engaged  in  business  in  the 
city  of  Frankfort  desiring  to  purchase  beer  of  it  (the  plaintiff),  the 
product  of  the  said  plant  in  Cincinnati,  and  it  desiring  to  supply 
such  demand,  employed  a  rej)resentative  in  the  city  of  Frankfort  to 
deliver  its  said  product  to  such  persons,  and  did  proceed  to  employ 
such  person  or  representative,  who  did  deliver  said  product  in  said 
city,  and  was  engaged  in  so  doing  prior  to  May  1, 1894;  that  it  made 
no  sales  of  said  products  in  Frankfort  before  nor  since  1st  of  May, 
1894,  except  as  above  set  forth;  that  its  patrons,  who  desired  its 
products,  purchased  the  same  from  it  in  Cincinnati,  and  that  it  sold 
said  products  to  its  said  patrons  in  Cincinnati,  and  that  its  only  con- 
nection with  the  city  of  Frankfort,  in  any  manner,  was  to  deliver 
said  product,  as  so  sold  by  it  in  Cincinnati,  to  its  patrons  in  Frank- 
fort; that  the  necessities  and  demandsof  said  business  requiring  that 
said  product  or  beer  should  be  kept  cold  or  in  cold  storage,  it  did 
make  arrangements  with  a  certain  person  in  Frankfort  to  keep  said 
beer  in  cold  storage,  and  deliver  it  from  time  to  time  as  those  who 
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had  purchased  it  might  desire  the  same;  that  it  siniply  did  this  as  a 
mattf^r  of  compliment  or  accommodation  to  its  said  patrons  in  the 
premises." 

The  circuit  court  sustained  a  demurrer  to  the  petition,  and,  appel- 
lant declining:  to  amend,  the  action  was  dismi^ed,  and  to  reverse 
that  |ud(2:ment  this  appeal  is  prosecuted. 

It  is  claimed  in  the  petitition,  and  earnestly  argued  in  the  brief  of 
appellant,  that  the  ordinance  is  void,  being  unconstitutional  because 
it  discriminates  b'^tween  persons  whose  preducts  are  manufactured 
outside  of  Frankfort  and  those  who  manufacture  l)eer  in  the  city.  If 
such  discrimination  was  really  made  the  ordinance  would  be  void 
and  unconstitutional,  and  appellant  would  be  entitled  to  recover  the 
money  paid,  if  paid  under  the  conditions  alleged  in  the  petition;  but 
there  is  no  averment  in  the  petititui  that  any  person  in  Frankfort  is 
allowed  to  manufacture  such  articlas  in  the  city  and  sell  them  there 
without  paying  the  $250  license  fee. 

Indeed  it  rather  seems  that  appellant  carefully  refrained  from 
making  any  allegation  as  to  what  license  w^as  required  for  the  sale 
of  beer,  etc.,  made  and  sold  in  the  city,  and,  under  the  well-estab- 
lished rule  that  pleadings  are  construed  mcxst  strongly  against  the 
pleader,  it  follows  that  the  presumption  is  that  no  one  was  exempt 
from  paying  the  license  fee,  and  that  presumption  is  strenethened 
by  the  general  presumpticm  that  legislative  acts  are  not  generally 
unconstitutional;  and  before  a  law  can  be  so  declared  it  must  be 
made  to  clearly  appear  that  it  was  enacted  without  constitutional 
authority. 

The  contention  of  appellant  that  all  his  sales  were  in  Ohio  can 
not  be  sustained.  It  is  perfectly  clear  from  the  averments  in  the  pe- 
tition that  the  sales  were  perfected  and  completed  in  the  city  of 
Frankfort.  If  appellant's  contention  is  sound,  then  it  would  be  an 
easy  matter  for  manufacturers  outside  of  the  city  to  sell  to  the  peo- 
ple in  the  city  all  the  beer,  etc.,  they  needed,  and  thus  deprive  the 
city  of  any  license  fees  for  the  sale  <»f  beer  and  all  other  liquors. 

The  case  of  Commonw^ealth  v.  Russell,  11  Ky.  Law  Rep.,  576, 
does  not  sustain  appellant's  contention.  It  is  not  at  all  in  point. 
The  other  questions  argued  by  counsel  on  each  side  need  not  be  dis- 
cussed. 

Judgment  affirmed. 
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Stone,  Auditor,  v.  Thompson. 
(Filed  December  18,  1896.) 

Fees  far  holding  examining  courts — Under  section  S63  of  the  Kentucky 
Statutes  the  county  judge,  and  other  magistrates  sitting  as  examining  oonrts 
in  felony  cases,  are  entitled  to  receive  for  such  services  $2  in  each  case,  bnt 
not  to  exceed  $4  in  any  one  case  where  the  trial  takes  more  than  one  day. 

Petition  for  rehearing  overruled  March  13,  1897. 

W.  S.  Taylor  for  appellant. 

Kohn,  Baird  <&  Spindle  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  question  involves  the  construction  of  the  statute,  fixing:  the 
fees  of  the  courts  in  this  Commonwealth  for  holding  examining 
courts  in  felony  caseH. 

In  the  General  Statutes,  under  the  title  of  **Fees,"  we  find  this 
item:  "For  presiding  at  examininti:  courts  in  felony  cases,  per  day, 
to  be  paid  out  of  the  treasury,  $2.00." 

This  court,  in  a  case  reported  in  Auditor  v.  Kinkead,  80  Ky.,  596, 
in  determining  the  legislative  intent,  said  that  the  purpose  of  the 
Legislature  was  to  allow  only  $2.00  per  day,  and  no  more,  although 
the  judge  or  magistrate  might  try  as  many  as  two  or  more  cases 
on  the  same  day;  that  he  was  paid  by  the  day,  and  not  for  the 
trial  of  each  case.  Under  this  construction,  the  magistrate  or  justice 
of  the  peace,  if  trying  only  one  case,  could  prolong  the  trial  from 
day  to  day;  and  if  the  trial  continued  as  long  as  five  days,  and  it 
lasted  sometimes  longer,  the  majjistrate  would  be  entitled  to  $2.00 
for  each  day,  making  $10.00  for  the  one  case,  increasing  thereby 
the  burden  on  the  treasury,  and  offering  an  inducement  to  prolong 
the  trial  that  the  fee  might  be  enlarged.  To  remedy  this  evil,  or  at 
least  to  make  the  fees  of  such  officers  more  definite  and  certain^ 
vol.  i«— 55 
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the  Legislature  chauged  the  statute,  and  the  fees  of  examining 
courts  so  regulated  as  that  no  greater  fee  could  be  charged  for 
holding  an  examining  court  in  any  one  cane  than  $4.00. 

The  statute,  as  it  now  stands,  reads:  "To  county  Judges  and  other 
magistrates  /or  holding  examining  covrfji  in  felony  cases,  for  the 
first  day^s  service^  $2.00;  for  each  additional  day,  $1.00,  not  to  exceed 
$4.00  in  any  one  case,^^  The  Legislature,  by  the  act  just  quoted, 
was  more  explicit  and  certain  as  to  its  meaning  than  in  the  General 
Statute:^,  and  limited  by  the  language  used  '*not  to  exceed  $4,00  2/2 
any  one  case,^^  the  magistrate  to  that  sum,  and  no  greater,  where  he 
held  his  examining  court  longer  than  four  days;  in  other  words, 
you  shall  not  charge  more  than  $4.00  in  any  one  case,  $2.00  for  thf 
first  day  and  $1.00 /or  each  day  (hereafter,  not  to  exceed  $4.00  in 
any  one  case,  making  manifest  an  intention  on  the  purl  of  the  Leg- 
islature to  pay  for  each  case  tried,  not  to  exceed  $4.00,  Instead  of 
permitting  such  courts  to  be  held  for  an  indefinite  period  that  greater 
fees  might  be  obtained. 

It  is  insisted  that  this  view  of  the  question  is  in  conflict  with  the 
case  of  Auditor  v.  Kinkead,  80  Ky.,  596,  when  it  is  apparent  the  lan- 
guage used,  **not  to  exceed  $4.00  in  any  one  case,"  which  is  not  in 
the  General  Statutes,  was  intended  to  explain  the  legislative  mean- 
ing, and  give  to  the  magistrate  his  fees  in  each  case,  but  not  to  ex- 
ceed the  sum  fixed  by  the  statute. 

Judgment  affirmed. 

Judges  Lewis,  Guify  and  DuRelle  dissenting. 


Adams'  adm'r,  M\  v.  Reed. 
(Filed  December  19,  189G— Xot  to  be  reported.) 

Life  insiwatwe  -Insurable  interest — To  give  one  an  insurable  interest  in  the 
life  of  another,  it  is  enough  that  in  the  ordinary  course  of  events  loss  or  dis- 
advantage will  naturally  and  probably  arise  to  him  from  the  death  of  the  in- 
sured. Therefore,  while  a  mother-in-law  had  no  insurable  interest  in  the  life 
of  her  son-in-law  by  reason  of  that  relation  alone,  yet  as  the  two  were  livin;^ 
together  under  an  arrangement  by  which  each  was  to  pay  one-half  the  living 
expenses,  and  to  divide  between  them  the  profits  derived  from  keeping 
boarders,  the  assignment  by  the  son-in-law  to  the  mother-in-law  of  a  policy  of 
insurance  upon  his  life,  taken  out  for  the  benefit  of  his  wife,  who  had  since 
died,  was  valid,  although  the  arrangement  under  which  the  two  were  living 
together  was  not  for  any  definite  period  ;  and  the  assignee,  having  paid  the 
premiums,  was  entitled  upon  the  death  of  the  insured  to  the  proceeds  of  the 
policy,  the  assignment  of  the  policy  having  been  made  with  the  consent  of 
the  company,  which  does  not  now  question  the  validity  of  the  assignment,  but 
has  deposited  the  fund  subject  to  the  order  of  the  court. 

C.  W.  Milliken,  G.  H.  Galloway,  Whitesides  &  Moore  and  Edward 
W.  Hines  for  appellants. 

Thos.  H.  Hines,  Geo.  C.  Harris  and  Goodnight  &  Roark  for  appel- 
lee. 

Appeal  from  Simpson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  controversy  is  between  the  appellee,  India  Reed,  on  the  one 
side,  and  M.  C.  Adams,  as  the  administrator  of  D.  C.  Adams,  on  the 
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other,  and  originates  from  the  claim  of  each  to  the  proceeds  of  a 
policy  of  insurance  issu^mI  by  the  Mutual  Benefit  Life  Insurance  on 
the  22d  of  May,  1885,  on  the  life  of  D.  C.  Adams  for  the  benefit  of 
his  wife;  or,  if  she  should  die,  then  to  his  children;  and,  if  no  chil- 
<]ren,  to  his  personal  representatives  or  assigns.  The  wife,  for 
whose  benefit  the  policy  was  issued,  died  childless,  and  some  four  or 
five  years  after  her  death  the  insured,  D.  C.  Adams,  died,  and  the 
appellant  is  his  personal  representative. 

The  facta  of  the  case  are  these:  The  insured  was  the  son-in-law  of 
the  appellee,  and  during  the  life  of  his  wife,  and  for  some  time  after, 
they  lived  together  as  one  family,  each  contributing  to  the  support 
of  the  other.  They  lived  from  the  proceeds  of  their  daily  labor; 
sn6,  in  order  that  each  should  contribute  to  the  support  of  those 
having  claims  upon  them,  it  was  agreed  that  each  should  furnish 
one-half  the  supplies,  the  mother-in-law  agreeing  also  to  do  the 
housework.  They  kept  boarders  and  divided  the  profits.  When 
the  wife  of  the  insured  died  the  same  arrangement  continued,  and, 
in  looking  for  a  beneficiary  and  some  one  to  keep  the  policy  alive, 
the  proof  tends  to  show  that  the  relatives  of  the  insured  were  asked 
to  advance  the  money  to  pay  premiums  but  declined;  and,  after 
much  {)ersuasion  from  the  insured,  the  mother-in-law,  the  appellee, 
finally  consented  to  pay  the  premiums,  and  have  the  policy  assigned 
to  her.  This  was  done  by  the  consent  of  the  company,  and  she  paid 
the  premiums  annually  for  several  years,  and  up  to  the  death  of  the 
insured.  After  her  death  the  company  was  willing  to  pay  her  the 
money,  and,  in  fact,  she  gave  them  a  receipt  acknowledging  pay- 
ment; but  the  next  of  kin  of  the  insunxi,  or  his  personal  represent- 
ative, appeared  and  asserteil  their  claim;  hence,  the  present  action 
by  the  appellee  to  recover  on  the  policy.  The  insurance  company 
paid  the  money  into  court,  leaving  the  chancellor  to  determine 
which  of  the  claiujants  were  entitled  to  the  fund,  and  a  Judgment 
was  rendered  in  favor  of  the  appellee. 

The  policy  had  been  assigned  to  her  by  the  insured  upon  notice 
to  the  company,  and  the  latter  is  making  no  claim  as  against  her 
right  to  the  money,  as  from  year  to  year  she  had  paid  them  the 
annual  premiums.  There  is  nothing  in  the  policy  or  charter  of  the 
company  preventing  the  assignment  of  the  policy,  and,  the  wife  of 
the  insured  leaving  no  children,  there  is  no  reason  why  the  assign- 
ment to  the  appellee  by  the  consent  of  the  ccmipany  is  not  binding 
on  all  the  parties,  unless  in  violation  of  a  sound  public  policy. 

The  company  is  making  no  question  with  the  appellee  upon  that 
or  upon  any  other  ground ;  but  it  is  contended  by  the  appellant  that 
pubnc  policy  forbids  the  recovery  by  the  appellee,  and  that  the 
personal  representative,  who  occupies  no  better  position  with  refer- 
•ence  to  the  appellee  than  the  insured,  is  entitled  to  the  money. 

This  is  not  a  charter  embodying  any  other  idea  of  benefits  than 
the  payment  of  the  premiums  by  the  insured  for  the  beneficiary 
named  in  the  policy.  The  case  of  Bayse  v.  Adams,  81  Ky.,  368,  is 
relied  on  by  the  appellant  as  conclusive  of  this  case;  but  when  con- 
sidered with  reference  to  the  relation  existing  between  the  insured 
and  his  mother-in-law,  and  the  actual  interest  the  latter  had  in  the 
iife  of  the  assured,  there  is  but  little  reason  in  the  attempt  to  apply 
the  rule  in  Bayse  v.  Adams  to  the  facts  of  this  case. 

In  fact,  if  the  appellee  had  no  other  claim  to  this  fund  than  the 
high  and  pure  equity  she  presents,  the  chancellor  would  not  hesitate 
to  give  her  this  money  as  against  those  who,  neither  in  law,  equity 
or  good  morals,  are  entitled  to  it;  and,  in  reix)gnizing  to  the  fullest 
•extent  the  rule  of  public  policy  as  settled  in  Bayse  v.  Adams,  and 
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applying  it  to  the  facts  of  this  case,  the  Judgment  in  favor  of  the 
appellee  was  proper. 

It  is  true  the  mother-in-law,  by  reason  alone  of  her  relation  to  the 
son-in-law,  ciiuld  not  (nforee  the  colle<-tio.n  of  this  policy,  as  she- 
would  not  have  an  insurable  interest;  but  when  this  case  is  consid- 
ered with  reference  to  that  relation,  and  the  facts  inducing  the  ap- 
pellee to  become  the  beneficiary',  her  right  of  recovery  is  based, 
upon  both  equitable  and  legal  grounds. 

In  the  case  of  Bayse  v.  Adams,  this  court  said :  *^  In  all  cases  there- 
must  t>e  a  reasonable  ground  founded  on  the  relation  of  the  parties 
to  each*  other,  either  pecuniary  or  of  blood  or  aflinity,  to  expect 
some  benefit  or  advantage  from  the  continuance  of  the  life  of  the- 
assured.'* 

The  facts  of  this  case  bring  It  directly  within  the  doctrine  of  that 
case,  and  the  expectation  of  pecuniary  benefit  was  the  mutual 
agreement  between  the  assure<l  and  the  appellee  by  whichi 
they  undertook  to  live  as  one  family  and  divide  between  them« 
what  little  was  made.  That  this  agreement  existed  when  the  policv 
was  assigned  clearly  appears,  and  that  it  was  for  an  indefinite  period », 
or  such  as  either  could  have  abandoned,  can  make  no  difference.  It 
had  not  been  abandoned  at  any  time,  and  was  the  basis  for  the  as- 
signment of  the  policy,  that  the  comfort  and  welfare  of  the  appellee 
and  her  child  might  be  secured  under  the  aasignment  as  long  as  the- 
assured  lived,  and  after  his  death. 

In  Hoyt  v.  New  York  Life  Insurance  Company,  8  fios.,  440,  it  is^ 
said:  ** It  is  not  necessary  in  life  insurance  that  the  one  for  whose 
benefit  the  life  of  another  is  insured  should  he  a  creditor  of  that 
other.  It  is  enough  that  in  the  ordinary  course  of  events  loss  or  dis- 
advantage will  naturally  and  probably  arise  to  the  party  in  whose 
favor  the  policy  is  written  from  the  death  of  the  person  whose  life 
is  insured." 

Under  this  rule  the  partner  may  insure  his  co-partner,  the  em- 
ployer the  life  of  his  employe,  and  in  all  cases  where  from  the  rela- 
tion the  parties  sustain  toward  each  other,  whether  from  near  kindred 
or  from  a  contractual  relation,  such  policies  have  l>een  upheld.  This* 
appellee  realized  the  benefits  resulting  to  her  from  the  agreement 
between  herself  and  her  son-in-law,  and  to  provide  against  want 
paid  these  premiums  for  years  from  her  daily  labor,  and  the  ques- 
tion of  lapses  of  policy  is  not  involved. 

Judgment  affirmed. 


McLaughlin  v.  Wheeler. 
(Filed  January  6, 1897— Not  to  be  reported.) 

/.  Contested  election — Failure  of  otie  member  of  fcoa/xf  to  aH-  The  fact  that 
only  two  of  the  three  members  of  the  county  board,  provided  by  section  1534 
of,  the  Kentucky  StatuteH  for  determining  contested  elections,  take  part  in  de- 
ciding a  contest  does  not  invalidate  a  finding  in  which  both  members  acting 
concur,  they  bein^  a  majority  of  the  board.  Nor  is  their  finding  invalidated 
by  the  fact  that  the  place  of  the  member  who  did  not  act  was  taken  by  an  unau- 
thorized person,  and  not  by  the  officer  designated  by  the  statute  to  take  his 
place. 

2,  It  is  competent  in  the  contest  of  an  election  to  show  that  an  error  was  made 
by  the  officers  of  election  in  making  their  return,  and  that  a  certain  candidate 
received  at  a  particular  precinct  more  votes  than  were  certified  in  his  favor. 
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AVm.  A.  Byrne,  D.  A.  Glenn,  Walker  Hall  and  Wm.  Goebel  for 
appellant. 

Tisdale  &  Gray  for  appellee. 

Appeal  from  Kenton  Circuit  Ckiurt. 

Opinion  of  the  court  by  Judg:e  Paynter. 

The  appellant,  W.  P.  McLaughlin,  and  W.  H.  R.  Wheeler  were 
oppofsinf):  candidates  for  justice  of  the  peace  in  Kenton  county  in  the 
-city  of  Ciivinjfton  at  the  November  election,  1894. 

The  certificate  of  election  was  jfiven  to  McLaughlin.  Wheeler 
-contests  and  claims  that  he  received  119  votes  at  precinct  B,  Ninth 
ward,  instead  of  19  as  returned  by  the  officers  of  election.  If  this 
<:laim  be  correct  then  Wheeler  was  elected  and  is  entitled  to  the 
office. 

It  is  contended  that  the  county  board  of  contest  was  not  properly 
organized,  because  the  county  Judge  did  not  act  as  a  member  of  it, 
and  further  if  he  properly  declined  to  so  act  then  the  board  was  un- 
lawfully constituted  because  Wes.  B.Wilson,  clerk  of  the  Kenton 
Oounty  Court,  did  not  act  as  a  member  of  the  board  of  contest. 

Section  1531,  Kentucky  Statutes,  provides  that  the  judgre  of  the 
-county  court  and  two  justices  of  the  peace  residinor  neare-it  to  the 
•courthouse  shall  be  a  board  to  determine  the  contested  election  of 
•^ny  officer  elective  by  the  voters  of  the  county  or  any  district 
therein,  except  a  member  of  the  general  assembly  and  certain  muni- 
•cipal  officers. 

The  county  judge  declined  to  sit  as  a  member  of  the  board  be- 

<?ause,  as  stated,  he  could  not  **properly  act."    No  further  reason 

was  given.    It  is  insisted  that  the  judge  should  have  stated  the  facts 

upon  which  he  based  his  conclusion  that  he  could  not  properly  act. 

Two  of  the  members  of  the  board  of  contest  who,  under  the  law, 

were  entitle<l  to  act,  did  act  and  concurred  in  the  finding.    It  is, 

therefore,  unnecessary  to  in(|uire  whether  the  county  judge  or  county 

<;lerk  were  properly  excused  from  acting  as  members  of  the  board. 

Under  section  448,  Kentucky  Statutes,  **word8  purporting  to  give 
authority  to  three  or  more  public  officers  or  other  persons  shall  be 
KTonstrued  as  giving  such  authority  to  a  majority  of  such  officers  or 
other  persons." 

Section  679,  Civil  Code  of  Practice,  provides  that  "an  authority 

-conferred  by  law  upon  three  or  more  persons  may  he  exercised  by  a 

majority  of  them  concurring;  and  an  act  directed  by  law  to  be  done 

by  three  or  more  persons  may  be  done  by  a  mtyority  of  them  con- 

•curring." 

It  seems  to  us  if  the  justice  who  took  the  place  of  the  county 

Judge  on  the  board  of  contest  was  aot  authorized  to  do  so  (which  we 

do  not  decide),  the  fact  that  he  concurred  with  the  two  who  did  act 

-and  concur  would  not  render  invalid  such  finding.    The  mere  fact 

that  they  allowed  an  unauthorized  person  to  act  with  them  would 

not  render  invalid  a  judgment  in  which  both  concurred. 

Under  the  rule  enunciated  in  Broaddus  v.  Mason,  95  Ky.,  421,  it 
IS  com|)etent  to  show  an  errer  was  made  by  the  officers  of  election 
in  making  their  return. 

We  think  the  evidence  in  this  case  sufficient  to  show  there  was 
^n    error    in   the  certification  of   the  returns,  and    that  Wheeler 
received  119  votes  at  the  precinct  in  question  instead  of  the  19  as 
certified. 

The  judgment  is  affirmed. 


862  king's  adm'r  v.   rosf,  curator,  &c. 

King's  adm'r  v.  ftoRE,  curator,  Ac. 
(Filed  January  13, 1897.) 

1.  Administrator — Where,  after  an  order  by  the  county  court  admitting  ta 
probate  the  will  of  the  t«8tator,  the  appellant  was  appointed  administrator, 
with  the  will  annexed,  of  the  eHtate  of  the  decedent,  the  powers  of  the  appel- 
lee as  curator ,who  had  been  appointed  by  the  court  under  section  3901,  Kentucky 
Statutes,  during  the  contest  over  the  will,  ceased,  and  his  only  duty  left  was  ta 
settle  his  accounts  as  curator  and  to  turn  over  what  remained  in  his  hands  to 
the  appellant  as  administrator. 

2,  An  appeal  to  the  circuit  court  from  the  orders  of  the  county  cow-t  admit- 
ting the  will  to  record  did  not  have  the  effect  to  suspend  the  appellant's 
powers  as  administrator,  no  appeal  having  been  taken  from  the  order  appoint- 
ing him,  which  order  was  entered  at  a  special  term  of  the  court  subsequent  to 
the  order  probating  the  will. 

5.  Supersedeas — To  suspend  the  powers  of  the  administrator  appointed  by 
the  county  court,  it  was  necessary  to  execute  a  supersedeas  bond. 

K.  I).  Perkins,  Tye  &  Sharp  and  John  T.  Hays  for  appellant. 
R.  D.  Hill  for  appellees. 

Appeal  from  Whitley  Circuit  Court. 
Opinion  of  the  court  by  Judge  White. 

The  will  of  E.  J.  King  was  presented  to  the  county  court  of  Whit- 
ley county  at  the  January  term,  1894,  of  said  court,  and  some  of  the 
heirs  of  said  Kinffi  resisted  its  probate,  and  during:  the  pendency  of 
the  contest  the  county  court  appoinifd  the  appellee  curator  of  J^aid 
estate,  who  executed  bond  an(l  ijualitied  as  such  curator,  and  as  such 
took  possession  of  the  personal  effects  of  the  decedent.  At  the  April 
term,  1894,  the  court,  on  the  trial  of  the  question  will  or  no  will, 
adjudged  the  said  paper  to  be  the  true  last  will  and  testament  of  the 
decedent,  and  thereupon  ordered  the  same  to  record,  and  from  this 
order  admitting  said  will  to  record  some  of  the  contestants  prayed 
an  appeal  to  the  Whitley  Cinuit  Court,  but  took  no  appeal  until 
after  the  appointment  of  the  curator,  and  at  a  special  term,  April,. 
1894,  the  appellant.  Sharp,  was  appointed  by  said  court  administra* 
tor,  with  the  will  annexed,  of  the  eslate  of  said  King. 

The  appellee  refusing  to  deliver  up  to  the  administrator  the  prop- 
erty belonging  to  the  estate,  he,  after  demand  of  appellee,  brought 
this  action  in  the  Whitley  Circuit  Court  to  recover  possession  of  the 
same,  setting  out  a  list  of  property  in  the  hands  of  said  appellee  be- 
longing to  the  dec*eiient's  estate. 

The  appellee  filed  answer  to  this  petition,  in  which  he  alleges  that 
**the  order  of  the  Whitley  County  Court,  admitting  the  will  of  E. 
J.  King  to  record,  was  appealed  from  by  Nan  E.  Laforce,  H» 
Catleff;  *  *  *  that  the  appeal  was  taken  from  the  order  probat- 
ing said  will  to  the  Whitley  Circuit  Court,  and  the  same  has  been 
filed  in  the  circuit  court;  that  the  appeal  was  taken  atid  record  filed 
in  the  circuit  court  within  twelve  months  after  the  said  will  wa» 
probated  by  the  county  court.'* 

Defendant  says  that  the  Whitley  County  Court  has  no  right  or 
authority  to  appoint  the  plaintiff  adniinifitraior^  with  the  will  an- 
nexed, of  the  estate  of  E.  J.  King;  that  the  said  appointment  by 
the  Whitley  County  Court  is  void. 

To  this  answer  appellant  filed  a  reply,  in  which  he  denied  that 
the  Whitley  County  Court  had  no  authority  to  appoint  appellant  arf- 
ministrato)\  with  the  will  annexed;  denies  the  appointment  by  the 
Whitley  County  Court  was  void,  or  the  Whitley  County  Court  had 
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no  jurisdiction  to  appoint  an  administrator,  etc.,  and  further  says 
that  said  Sharp  was  appointed  admini.strator  of  the  estate  of  E.  J. 
King  long  before  any  appeal  was  taken  to  the  Whitley  Circuit  Court 
from  the  orders  probating  the  last  will  and  testament  of  the  said  E. 
J.  King  in  the  Whitley  County  Court,  and  he  was  appointed  admin- 
istrator some  time  after  the  orders  probating  the  will  of  said  King, 
and  that  no  appeal  was  taken  from  the  orders  of  the  Whitley  County 
Court  probating  the  said  will  until  after  the  institution  of  this  suit. 

On  this  state  of  the  pleadings^  the  court  adjudged  the  law  was  for 
the  defendant^  and  dismissed  plaintiff's  petition,  rendering  judg- 
ment for  defendant  for  costs,  and  from  this  judgment  appellant  has 
appealed  to  this  court  and  asks  a  reversal. 

By  section  3901  of  the  Kentucky  Statutes,  during  the  contest  about 
the  probate  of  a  will  or  when  the  court,  for  any  valid  cause,  shall  be 
delayed  in  granting  letters  testamentary  or  administrative,  it  may 
appoint  a  curator  to  collect  and  preserve  the  estate  of  the  decedent 
until  probate  of  the  will  be  granted,  etc.  * 

The  will  of  King  having  been  admitted  to  record  it  was  then  the 
duty  of  the  county  court  to  permit  the  executor  named  in  the  will 
to  qualify  as  executor;  and  should  the  person  named  in  the  will  as 
executor  decline  to  qualify,  then  the  court  should  appoint  some  suit- 
able person  as  administrator,  with  the  will  annexed. 

The  county  court  of  Whitley  had  the  jurisdiction  and  authority  to 
appoint  an  administrator  of  said  King's  estate,  and,  by  theappeal  to 
the  circuit  from  the  orders  of  the  county  court  admitting  said  will 
to  record,  did  not  have  the  effect  to  suspend  his  powers  and  duties 
as  administrator  of  said  estate. 

There  was  no  appeal  from  the  orders  of  the  county  court  appoint- 
ing the  appellant  administrator,  with  the  will  annexed.  These  or- 
deis  were  made  sometime  after  the  orders  probating  the  will.  By 
the  appointment  of  appellant  the  powers  of  appellee  as  curator 
ceased,  and  his  only  duty  left  him  was  to  settle  his  accounts  as 
curator,  and  turn  over  whatever  remained  in  his  hands  belonging 
to  the  estate  of  the  decedent  to  the  appellant  as  administrator. 

The  appeal  from  the  orders  of  the  county  court,  admitting  to  rec- 
ord the  will  of  E.  J,  King,  did  not  have  the  effect  to  suspend  appel- 
lant's powers  as  administrator,  and  was  not  an  appeal  from  the 
orders  or  the  Whitley  County  Court  appointing  appellant  adrnmis- 
irator.  The  orders  appointing  an  administrator  by  the  county  court 
may  be  appealed  to  the  circuit  court  by  anyone  who  is  interested, 
but  to  suspend  the  powers  of  the  appointee  a  supersedeas  bond  must 
be  given. 

But  we  are  referred  to  section  4851,  in  which  appellee  contends  that 
the  mere  fact  of  an  appeal  to  the  circuit  court  would  have  the  effect  to 
supersede  the  appointment  of  the  administrator.  We  are  of  the 
opinion  that  the  only  effect  of  said  appeal  is  to  prevent  a  division, 
distribution  and  final  settlement  of  the  estate,  and  are  strengthened 
in  this  view  by  the  proviso  to  said  section  authorizing  the  circuit 
court  in  which  proceedings  may  be  thereafter  pending  an  appeal 
to  make  an  order  restraining  the  further  distribution  and  division 
of  the  estate,  which  shows  the  meaning  of  the  legislature;  and,  if 
taken  as  a  legislative  interpretation  of  said  section,  would  make  it 
harmonize  with  sections  3901  and  3902. 

We  think  the  court  erred  in  its  judgment.  We  are  of  opinion  that 
upon  the  pleading  the  appellant  was  entitled  to  judgnient  for  the 
recovery  of  the  property  belon^sing  to  the  estate  of  decedent. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 


864  hon  v.  harned. 

^chaefkr-Meyer  Brewing  Co.  v.  City  of  Frankfort. 
(Filed  January  15. 1897— Not  to  be  reported.) 

Constitutionality  of  ordinance — License  tax — Discrimination — Affirmed  for 
reasons  f^iven  in  case  of  Jauf?  BrewiD^  Co.  v.  VAlj  of  Frankfort,  reported 
above. 

Newton  G.  Rogers  and  \V.  McKee  Duncan  for  appellant. 

Hugh  Rodman  and  James  A.  Violett  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

This  action  is  in  all  respects  similar  to  that  of  Jung  Brewing  Co. 
against  the  appellee,  city  of  Frankfort  {supra^  855),  this  day  decided, 
except  that  the  appellant  does  business  in  Louisville,  and  claimed 
that  the  sales  were  made  there. 

The  court  below  sustained  a  demurrer  to  the  petition,  and,  appel- 
lant declining  to  amend,  its  action  was  dit^missed,  and  from  that 
Judgment  it  has  appealed,  and  its  contention  is  the  same  as  that  of 
the  appellant  in  Jung  Brewing  ('o.  against  this  appellee. 

For  the  reasons  given  in  the  opinion  in  that  case  the  judgment  of 
the  court  below  in  this  case  is  affirmed. 


.  Hon  v.  Harned. 
(Filed  January  15,  1897— Not  to  be  reported.) 

1.  Exceptions  to  depositions  not  passed  npon  by  the  trial  ooart  were 
-waived. 

2.  Suit  on  forged  notes ^ As  the  entire  basis  of  appeUant's  claim  consists 
of  the  notes  saed  on,  and  there  was  ample  evidence  upon  which  to  hold  these 
notes  to  be  forgeries,  a  jadgment  denying  a  recovery  thereon  was  proper. 

G.  W.  Stone  for  appellant. 
J.  S.  Wortham  and  J.  C.  (rraham  for  appellee. 
Appeal  from  Grayson  (]!ircuit  Court. 
Opinion  of  the  court  by  Judge  DuRelle. 

This  action  seeks  to  hold  appellee  liable  upon  three  notes,  one  for 
$125  and  two  for  $70  each,  alleged  to  have  been  executed  by  Lide 
Carroll  for  the  deferred  payments  upon  a  piano  purchased  by  her. 
At  the  time  the  notes  are  alleged  to  have  b€?en  executed  she  was  un- 
married, but  subsequently  be<'ame  the  wife  of  appellee,  and  had  died 
prior  to  the  institution  of  this  action.  The  petition  also  prayed  for 
a  lien  upon  the  piano. 

It  is  alleged  in  the  petition  that  appellee  acquired  by  his  marriage 
property  sufficient  to  pay  the  claim.  The  answer  is  a  plea  of  wow  eat 
/actum,  denying  specifically  the  execution  and  delivery  of  each  of 
the  notes,  and  that  any  of  them  was  her  act  and  deed. 

It  is  not  necessary  to  pass  upon  the  competency  of  the  depositions 
taken  for  appellee,  which  were  excepted  to,  but  the  exceptions 
not  passed  upon  by  the  trial  court. 
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It  is  also  unnecessary  to  pass  upon  the  plea  of  payment  to  Rein- 
liart.  the  agent  of  Hon,  of  the  two  notes  for  $70  each.  It  is  conceded 
by  tne  appellant  that  he  can  not  recover  upon  the  note  for  $125,  it 
beinu:  shown  to  be  a  forgery. 

Appellant's  own  deposition,  which  was  practically  all  the  testi- 
mony on  his  behalf,  shows  that  the  entire  business  with  Mrs.  Harned 
was  transacted  by  Reinhart,  and  that  all  that  he  (Hon)  knew  of  the 
transaction  was  obtained  from  Reinhart,  who  is  not  pnxiuced  nor 
his  absence  accounted  for. 

It  is  sufficient  to  say  that  the  entire  basis  of  appellant's  claim  con- 
sists of  the  notes  sued  on;  that  there  was  ample  evidence  upon  which 
^o  hold  those  notes  to  be  forgeries,  and  that  the  trial  court  so  held. 

The  judgment  is  affirmed. 


Robinson,  &c.  v.  uEtna  Insukance  Co. 
(Filed  January  16,  1897— Not  to  be  reported.) 

Fire  infnirance  —EffeH  of  house  becoming  vacant — Where  an  insured  house 
was  vacant  and  unoccupied  at  the  time  it  was  burned,  a  tenant  having  left  it 
in  that  condition  fifteen  or  twenty  days  before  that  time,  the  owner,  although 
he  expected  the  tenant  to  return,  was  not  entitled  to  recover  upon  the  policy 
of  insurance,  which  provided  that  the  company  should  not  be  liable  if  t^e 
Iiouse  should  become  vacant  and  unoccupied  and  so  remain  for  more  than  ten 
days. 

R.  H.  Tomlinson  for  appellants. 
Wm.  Herndon  for  appellee. 
Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Hazel rig^. 

To  a  suit  against  it  by  the  owners  of  a  small  house  in  the  village 
-of  Kirksville,  which  it  had  insured  for  the  sum  of  $400  and  which 
had  been  destroyed  by  fire,  the  appellee  company  answered  that  the 
house  had  become  vacant  and  unoccupied,  and  so  remained  for  more 
than  ten  days  prior  to  the  fire,  and  relied  on  a  clause  to  that  effect  in 
the  policy  of  insurance  as  releasing  it  from  liability. 

The  proof  showed  that  the  house  had  t)een  occapie<l  by  a  stone- 
mason as  tenant,  with  a  wife  and  child;  that  the  husband  went 
off  in  search  of  work,  and  the  wife  went  to  live  with  her  brother, 
►carrying  her  bfd  and  bedding  with  her;  she  lived  at  her  brother's, 
her  husband  providing  provisions  for  her;  she  also  sent  back  to  the 
house  and  got  her  wearing  apparel. 

It  appears  that  the  owner  or  his  ajrent  knew  all  this,  and,  while 
they  may  have  expected  the  tenant  to  return,  no  steps  were  taken 
to  have  the  house  occupied  or  watched  over.  Only  a  naked  bed- 
«tead  and  a  few  articles  of  very  small  value  remuined  in  the  house 
belonging  to  the  tenant. 

The  fire  originated  in  the  house  r^ome  fifteen  or  twenty  dnys  after 
it  became  unoccupied,  and  was  the  work  of  an  incendiary  or  of  the 
•carelessness  of  loose  characlers  u  ho,  as  the  proof  conduced  to  show, 
infested  the  place  after  nitfht.  Under  these  circumstances  the  court 
properly  instructed  the  jurj'  to  find  for  the  defendant  company. 

Judgment  attlrmed. 
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BosTicK  V.  Hopkins. 
(Filed  January  16, 1897— Not  to  be  reported.) 

SeUlement  of  partnership — In  this  action  for  the  settlement  of  partnership 
accounts,  growing  out  of  the  joint  ownership  of  an  orange  grove  in  Florida, 
the  evidence  is  sufficient  to  support  the  chancellor's  finding  that  plaintiff  and 
defendant  each  is  entitled  to  one-half  of  the  assets  of  the  firm. 

D.  G.  Park  and  S.  H.  Crossland  for  appellant. 
Bobbins  &  Thomas  for  appellee. 
Appeal  from  Graves  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Paynter. 

Appellant  and  appellee  each  owned  an  undivided  half  of  an 
"orange  j^rove"  in  Florida.  For  something  over  four  years  they 
continued  to  improve  it.  During  that  time  it  paid  but  an  inconsid- 
erable pari  of  the  expenses  incurred,  but  during  the  time  Hopkins 
remained  on  it,  and  labored  to  improve  it  for  the  benefit  of  both. 
Nearly  all  this  time  Bostick  remained  in  Kentucky.  Bostick  fur- 
nished some  means  to  be  used  in  improving  the  property,  while 
Hopkins  made  a  large  contribution  in  labor  (for  which  he  whs  to  be 
paid),  as  well  as  contributing  otherwise  to  the  same  end.  Bostiek 
loaned  Hopkins  $75(),  which  was  used  in  purchasing  his  interest  in 
the  **grove,'' and  the  question  of  Hopkins'  liability  therefor  is  in- 
volved. In  fact  there  are  various  transactions  between  the  parties 
sought  to  be  settled  in  this  action.  The  action  was  brought  to  settle 
the  Diirtnership  bat  ween  them.  They  si)ld  lhe**grove,'*and  the  notes 
for  the  balance  were  executed  to  Bostiek  &  Hopkins,  three  of  them  re- 
maining; unpaid,  amounting  to  something  over$;^,000,  and  there  is 
in  the  hands  of  the  receiver  of  the  court  $1,(149.76,  which  notes  and 
money  constitute  the  partnership  assets. 

The  court  below  adjudged  that  '^upon  a  full  and  fair  statement  of 
their  accounts  between  them,  the  plaintitf'  and  defendant  each  is 
entitled  to  one-half  of  the  assets  of  the  Orm." 

There  was  a  great  deal  of  testimony  taken  by  the  parties  as  to 
their  respective  accounts  and  demands.  The  issue  before  the  court 
was  lartrely  one  of  fact.  After  having  reviewed  the  case  we  are  of 
the  opinion  that  the  Judgment  of  the  court  should  not  be  disturbed. 

The  judgment  is  af&rmed. 


Gkaumax  &  Co.  v.  Clark,  &(\ 
(Filed  January  16,  1897— Not  to  be  reported.) 

New  trial— 111  this  ordinary  action  in  which  a  jury  was  waived  and  the  law 
and  facts  submitted  to  the  court,  the  plaintiff  was  entitled  to  a  new  trial  upon 
each  of  the  three  grounds  of  accident  and  surprise,  of  newly-discovered  evi- 
dence and  of  the  insuflficiency  of  the  evidence  to  support  the  findings  of  fact. 

Tinsley  &  Faulkner  for  appellants. 
Appeal  from  Clay  Circuit  Court. 
Opinion  of  the  court  by  Judge  Burnam. 
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This  suit  was  instituted  in  January,  1898,  in  the  Clay  Circuit  Court 
by  the  plaintiffs,  Grauman  &  Co.,  against  defendants,  Robert  Claris 
and  David  Bowman,  alleging  that  they  were  a  firm,  doinur  business 
in  the  firm  name  of  Louis  Grauman  &  Co.,  and  that  the  defendants 
were  indebted  to  them  in  the  sum  of  $175.55  for  goods  and  merchan- 
dise sold  and  delivered  by  the  plaintiffs  to  the  defendants  at  defend- 
ants' instance  and  request.  The  same  was  sold  and  delivered  on 
the  11th  day  of  October,  1890,  and  by  the  terms  of  the  said  sale  the 
money  was  due  and  payable  in  thirty  days.  The  prices  charged 
were  reasonable,  etc.,  and  they,  therefore,  prayed  for  a  judgment 
for  the  debt  and  interest. 

No  answer  was  filed  by  David  Bowman,  but  Robert  Clark  filed  a 
separate  answer,  in  which  he  denied  that  he  and  the  defendant. 
Bowman,  were  indebted  to  theplaintiflfe  in  the  sum  of  $175.55,  or  any 
other  sum,  for  goods  and  merchandise  or  anything  else  or  in  any 
manner.  He  denied  that  he  and  Bowman  bought  from  plaintiff 
any  goods,  or  that  plaintiffs  delivered  same  at  the  instance  and  re- 
quest of  himself  and  Bowman  in  1890  or  any  other  time;  denies 
that  any  bill  was  ever  rendered  him,  and  prays  that  plaintiffe'  peti- 
tion be  dismissed;  and  at  the  October  term,  1893,  of  the  Clay  Circuit 
Court  both  parties  announced  themselves  as  ready  for  trial. 

The  law  and  facts  were  by  agreement  submitted  to  a  special  judge, 
J.  W.  Baker,  who,  after  hearing  the  testimony  and  argument  of 
counsel,  dismissed  plaintiffs'  petition  against  the  defendant,  Robert 
Clark,  with  a  judgment  for  defendants'  costs.  A  motion  for  a  new 
trial  was  made  by  appellant  upon  several  grounds: 

Ist.  That  of  accident  and  surprise,  which  ordinary  prudence  could 
not  have  guarded  against. 

2d.  That  the  verdict  was  not  sustained  by  sufficient  evidence,  and 
was  contrary  to  law. 

3d.  Upon  the  ground  of  newly- discovered  evidence,  which  was 
material  to  appellant,  and  which  they  could  not,  with  reasonable 
diligence,  have  produced  at  the  trial. 

In  support  of  this  motion  appellant  filed  the  affidavits  of  Silas 
Field,  D.  A.  Jones  and  the  depositi<m  of  David  Bowman,  whose 
statements  tend  very  strongly  to  establish  the  contention  of  the  ap- 
pellant herein;  that  the  goods  were  purchased,  received  and  appro- 
priated by  Bowman  and  the  defendant,  Clark.  The  motion  for  a 
new  trial  was  overruled  by  the  special  judge,  which  ruling  was  ex- 
cepted to  by  the  appellant  at  the  time,  and  to  reverse  said  judgmt»nt 
this  appeal  is  prosecuted. 

A  careful  examination  of  the  record  satisfies  this  court  that  there 
were  good  reasons  why  the  new  trial  should  have  been  granted  upon 
each  of  the  grounds  relied  upon,  and  it  clearly  appears  to  us  that 
the  decision  of  the  special  judge,  who  passed  both  upon  the  law  and 
the  facts  of  the  case,  was  flagrantly  against  the  weight  of  the  evi- 
dence, and  is  contrary  to  the  law,  and  that  the  ends  of  justice  re- 
quire that  plaintiff  should  have  a  new  trial. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  this 
cause  is  remanded  for  proceedings  consistent  with  this  opinion. 


368  l.  &  n.  r.  r.  co.  v.  whitley  county  court. 

Louisville  &  Nashville  K.  R.  Co.  v.  Whitley  County 

Court. 

(Filed  January  16,  1897.) 

New  trial-  -Newly-diHcovered  evidence-  Newly-discovered  evidence,  which 
will  entitle  a  party  to  a  new  trial,  was  not  intended  to  be  confined  merely  to 
testimony  ^iven  or  that  might  be  given  by  living  witnesses,  but  applies  to 
any  character  of  evidence  competent  and  allowable  to  illustrate  and  determine 
an  issne  of  fact  involved. 

A  large  verdict  having  been  returned  against  a  railroad  company  in  favor 
of  a  county  court  for  injury  to  a  public  highway,  caused  by  the  construction 
of  the  railroad  below  the  highway,  so  as  to  cause  the  sliding  away  of  earth 
forming  the  foundation  of  the  highway,  the  evidence  in  the  case  showing  that 
it  was  impossible  to  stop  sliding  of  the  earth  and  preserve  the  bed  of  the 
highway  without  expenditure  of  a  large  sum  of  money,  in  this  action  to 
vacate  the  judgment  upon  that  verdict  and  for  a  new  trial,  it  appearing  that 
since  the  trial  of  the  original  action  the  county  court  has,  by  the  expenditure 
of  two  or  three  hundred  dollars,  placed  pipes  under  the  highway,  so  as  to  con- 
duct away  the  water  of  a  spring  previously  hidden,  and  that  as  the  result  slid- 
ing of  earth  has  been  stopped,  and  also  that  there  is  now  exposed  a  rock  bluff 
above  the  loose  earth,  existence  of  which,  not  hitherto  known,  shows  entire 
practicability  of  preserving  the  highway  at  comparatively  small  cost,  these 
facts  were  sufficient  to  entitle  the  railroad  company  to  a  new  trial. 

J.  W.  Alcorn  and  R.  D.  Hill  for  appellant. 
Tinsley  A  Faulkner  and  K.  D.  Perkins  for  appellee. 
Appeal  frora  Whitley  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis. 

April  14,  1892,  a  judgment  was  rendered  In  favor  of  the  Whitley 
•County  Court  atrainst  the  Ijouisville  &  Nashville  R.  R.  Co.  for  $10,- 
000,  and,  on  appeal  to  this  court,  was  affirmed. 

This  is  an  action  for  vacation  of  said  Judgment  and  for  a  new  trial 
upon  the  trround  of  newly-discovered  evidence;  and  the  inauiry  is 
whether  that  evidence  is  material  for  the  partyapplylni?,anci  could, 
with  reasonable  diligence,  have  been  discovered  and  produced  at  the 
trial. 

As  appears  from  the  record  of  the  original  action,  made  part  of 
this,  the  railroad  bed  of  appellant  was  located  and  constructed  on 
the  side  of  a  certain  hill  in  Whitley  county,  below  a  public  highway, 
«nd,  as  a  consequence,  there  was  such  sliding  of  earth  away  from 
the  foundation  of  the  hiurhway  as  to  render  it  almost,  if  not  quite, 
impassable  and  us**iess.  Moreover,  at  the  time  of  trial  of  the  orig- 
inal action  it  appeared,  and  evidence  iniroduce<]  shelved,  that  it  was 
impossible  to  stop  the  sliding  of  the  earth  and  preserve  the  bed  of 
the  highway  without  the  expenditure  of  a  very  large  sum  of  money, 
witnesses  putting  such  required  sum  at  $10,0iK)  and  more. 

AVhat  appellant  alleges  in  this  action  is  that  since  the  trial  of  the 
original  action  the  Whitley  County  Court  has,  by  the  expenditure 
of  $200  or  $300,  placed  pipes  under  the  highway  so  as  to  conduct 
away  the  water  of  a  spring  previously  hidden,  and,  as  the  result, 
sliding  of  earth  has  been  stopped.  They  also  say  there  is  now  ex- 
posed a  rock  bluff  above  the  loose  earth,  the  existence  of  which,  not 
hitherto  known,  shows  the  entire  practicability  of  preserving  the 
highway  at  comparatively  small  cost. 

Notwithstanding  appellant  alleged  and  prove<i  (m  the  trial  of  this 
■action  said  facts,  the  lower  court  decided  the  evidence  offered  by  it 
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**in  support  of  its  allegation  of  newly -discovered  evidence  was  and 
is  not,  within  the  meanlns:  of  the  law,  newly-discovered  evidence.'^ 

In  our  opinion  newly-discovered  evidence  was  not  intended  to  be 
confined  merely  to  testimony  given  or  that  might  be  given  by  liv- 
ing witnesses,  but  applies  to  any  character  of  evidence,  competent 
and  allowable,  to  illustrate  and  determine  an  issue  of  fact  involved.. 
To  reject  the  alleged  newly-discovered  evidence  in  this  case  would 
involve  the  rejection  of  a  newly-discovered  landmark,  showing  the 
location  of  an  ancient  survey  or  the  newly-discovered  fact  that  what 
was  believed  to  t>e  human  blood,  and  upon  the  faith  of  which  an 
accused  person  had  been  convicted,  was  since  the  trial  demonstrated 
not  to  be  blood,  or  indeed  any  other  physical  fact. 

The  unusually  large  verdict  the  Whitley  County  Court  obtained 
against  the  Louisville  &.  Nashville  R.  R.  Co.  was  rendered  because 
the  Jury  believed,  and  were  induced  by  the  evidence  to  believe,  the 
highway  could  not  be  reclaimed  and  preserved  without  the  expend- 
iture of  that  sum  of  money.  If  the  newly-dis(*overed  evidence 
8how*s  it  to  be  practicable  to  accomplish  such  object  at  greatly  less 
than  that  amount,  the  Louisville  &  Nashville  R.  K.  Co.  should  not 
be  required  to  |iay,  and  the  Whitley  County  Court  can  not,  in  justice 
and  good  conscience,  ask  for  such  sum. 

In  our  opinion  the  new  trial  ought  to  have  been  granted,  and  the 
Judgment  denving  it  is  reversed  4ind  cause  remanded  for  proceedings 
consistent  with  this  opinion. 


Gatewood  v.  Cooper. 
(Filed  January  16,  1897— Not  to  be  reported.) 

Passway-  -Obstruction  of— In  this  action  brought  by  appellant  to  enjoin  ap- 
pellee from  passing  oyer  her  land  except  by  a  particular  route,  in  which  ap- 
pellee claimed  the  right,  by  adverse  use  for  more  than  fifteen  years,  to  a 
passway  other  than  that  admitted  by  appellant,  the  evidence  is  sufficient  to 
establish  appellee^s  right  to  the  particular  passway  claimed  by  him,  and  appel- 
lant, therefore,  did  not  have  the  right  to  obstruct  that  passway,  or  to  make 
any  change  in  its  location.  If  she  desires  to  change  the  location  of  the  pass- 
way  she  can  petition  the  county  court,  and  that  court  can  take  into  considera- 
tion all  the  equities  of  the  case  and  act  accordingly. 

J.  M.  Benton  and  L.  H.  Bush  for  appellant. 

Leland  Hathaway  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

The  appellant  instituted  her  suit  in  the  Clark  Circuit  Court  alleg- 
ing that  she  was  the  owner  and  was  in  the  poasession  of  a  tract  of 
90i  acres  of  land  situated  on  the  waters  of  Howard's  creek  in  said 
county:  that  there  was  a  passway  through  said  land  which  followed 
the  course  of  Duncan's  branch,  which  the  defendant,  Cooper,  had 
the  right  to  travel,  but  that  said  defendant,  instead  of  traveling  over 
said  passway  along  the  proper  course  of  same,  had  gone  out  of  same 
and  had  trespassed  upon  the  bottom  lands  of  plaintitf  by  passway 
over  same  with  his  horses  and  wagons  and  teams;  that  he  had 
broken  down  her  fences  around  her  said  bottom  and  threatened  that 
he  would  cut  and  tear  away  her  fencing  around  said  bottom,  and 
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that  he  would  continue  to  do  so  unless  restrained  b^'  the  court,  and 
she  aslsed  for  damages  against  defendant  and  for  an  injunction  re- 
straining him  from  passing  over  said  land  or  from  interfering  with 
her  fences  around  said  bottom. 

Appellee  in  his  answer  filed  herein  denies  that  he  passed  over  the 
said  lands  of  appellant  unlawfully.  He  claims  in  substance  that  for 
more  than  twenty-four  years  there  has  been  a  public  pass  way  over 
the  lands  of  appellant  along  the  route  taken  by  him;  that  the  pass- 
way  was  over  a  well-defined  roadbed  that  had  been  continuously 
used  by  him  and  the  pul)lic  as  a  matter  of  right  for  more  than 
twenty-four  years;  that  his  father,  W.  C.  C^wiper,  had  opened  this 
way  and  taken  the  passway  out  of  the  branch  at  that  date,  and  that 
such  change  had  been  acquiesced  in  by  the  public-all  that  time,  as 
they  were  given  a  belter  road,  and  that  its  use  had  been  uninter- 
rupted and  continuous,  and  charges  appellant  with  wnmg fully  ob- 
structing said  pa&sway  by  plowing  up  said  passway  and  erecting 
fences  across  same,  and  asks  damages  on  cross  petition  and  for  an 
injunction  restraining  appellant  Irom  future  acts  of  obstruction  of 
said  passway. 

On  these  issues  raised  by  the  pleadings  a  large  number  of  witnesses 
were  examined,  and  upon  the  trial  of  the  case  the  petition  of  appel- 
lant was  dismissed  by  the  lower  court,  and  she  was  enjoined  and  re- 
strained from  obstructing  the  passway  over  and  through  the  shore 
bottom  land.  To  the  entry  of  this  judgment  appellant  excepted  and 
brought  her  appeal  to  this  court. 

Without  entering  into  any  elaborate  review  of  the  evidence  intro- 
duced on  the  trial  of  the  action  we  will  say  that  in  our  view  it  clearly 
supports  the  contention  of  appellee  as  to  the  character,  location  and 
duration  of  said  passway,  and  raises  the  presumption  that  said  pass- 
way  over  the  bottom  lands  of  appellant  had  been  used  by  the  appel- 
lee and  the  public  for  more  tfian  fifteen  years,  and  the  right  of 
ap()ellee  to  its  continued  use  was  fully  established.  We,  therefore, 
conclude  that  appellant  did  not  have  the  legal  ritrht  to  ot)struct  said 
passway  or  to  make  any  change  in  its  location.  To  concede  that  she 
could  make  such  change  in  said  passway  at  her  pleasure  or  conveni- 
ence would  in  etTect  convert  the  right  of  appellee  to  use  same  into  a 
mere  privilege,  dependent  upon  the  will  of  appellant. 

If  she  desires  to  change  the  location  of  the  passway  from  the  place 
it  occupies  over  and  through  the  bottom  lands  aforesaid  *^she  can  pe- 
tition the  county  court  to  make  such  change,  and  said  court  can 
take  into  consideration  all  the  equities  of  the  case  and  act  accord- 
ingly."    See  Hansford  v.  Berry,  95  Ky.,  56. 

For  reasons  indicated  the  judgment  of  the  lower  court  is  affirmed. 


SWEATMAN  v.   HOLBROOK. 

(Filed  January  16,  1897— Not  to  be  reported.) 

i.  One  acquires  title  by  accretion  when  real  estate  owned  by  him  is  gradually 
added  to  by  alluvial  deposit.  But  when  a  stream  which  forms  the  line  be- 
tween two  estates  suddenly  changes  its  course,  as  by  a  freshet,  the  original 
thread  of  the  stream  continues  to  mark  the  line  between  the  estates ;  and, 
therefore,  in  this  action,  involving  the  title  to  a  point  of  land  which  had  thus 
been  cut  off  from  the  main  body  of  plaintiff *s  land  and  joined  to  the  land  of 
defendant,  it  was  misleading  to  instruct  the  jury  as  to  title  by  accretion. 

2.  Adverse  posse^ssion — It  was  error  to  give  an  instruction  to  the  jury  from 
which  they  might  have  believed  that  it  was  necessary  for  plaintiff  to  show,  in 
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order  to  recover,  that  he  had  been  in  the  **actnal,  continual  adverse  possession 
of  the  tract  of  land*'  for  fifteen  years  next  before  the  suit  was  broug^ht.  If  he 
acquired  title  to  the  land  by  possession  or  by  deed,  he  might  have  been  out  of 
possession  for  any  period  short  of  fifteen  years  next  before  the  suit  was 
brought,  and  defendant  might  have  been  in  possession  for  the  same  period, 
and  still  he  would  have  been  entitled  to  recover. 

5.  Testimony  as  to  land  that  had  been  added  by  accretion  to  plaintiflf's  land 
at  some  other  point  on  the  stream  than  that  in  controversy  was  incompetent, 
but  there  seems  to  have  been  no  objection  thereto. 

F.  R.  Moore,  J.  M.  Riffe,  R.  T.  Burns  Hnd  Win.  H.  and  M.  J. 
Holt  for  appellant. 

G,  E.  Fugett,  G.  \V.  Skaggs  and  Alexander  Lackey  for  ap- 
pellee. 

Appeal  from  Lawrence' Circuit  Couit. 
Opinion  of  the  court  by  Judge  Paynter. 

Since  1883  the  appellant  has  lived  within  a  boundary  of  land  situ- 
ated on  the  north  side  of  Big  Blaine  creek  in  Lawrence  county, 
claiming  it  as  hi.sown. 

Sometime  after  he  had  thus  taken  possession  of  the  land  his  father 
made  him  a  deed  thereto,  which  described  the  southern  t)oundary 
line  of  the  land  as  follows,  to  wit:  ^^Beginning  on  top  of  the  bank  of 
Blaine  on  the  northwest  side  of  the  upper  end  of  the  farm  now  occu- 
pied by  C,  L.  Sweatman  on  a  stone  set  up  for  a  corner;  thence  three 
poles  to  the  middle  of  Blaine;  thence  with  the  meanders  of  said 
creek  *  *  *  to  the  mouth  of  Hood's  fork  of  Blaine;  thence,  etc.," 
giving  the  courses  and  distances^of  the  other  Unas  of  the  tract. 

Those  under  whom  appellee  llolbrook  claim  owned  Innd  on  South 
side  of  Big  Blaine,  opp(X5itethat  belonging  to  Sweatman,  claiming  as 
did  Sweatman  to  the  meanders  of  Big  Blaine  creek. 

In  fact  the  deeds  conveying  land  on  the  south  side  of  the  creek 
call  for  C.  L.  Sweatman's  line.  Some  time  t)etween  the  close  of  the 
late  civil  war  and  1876  there  was  a  freshet  in  Big  Blaine  creek  that 
caused  it  to  leave  its  original  channel  and  make  a  new  one  through 
the  lands  of  Sweatman,  thus  cutting  off  a  point  of  his  land  and  leav- 
ing it  on  the  south  side  of  the  new  channel.  Upon  this  point  thus 
cut  off  trees  were  left  standing,  and  which  were  remaining  on  the 
point  when  this  cause  was  tried. 

The  petition  alleges  that  Holbrook  has  wrongfully  taken  posses- 
sion of  the  land,  ana  Sweatman  asks  to  have  it  restored  to  him. 

The  land  in  controversy  was  on  the  north  side  of  the  creek  before 
the  freshet,  and  it  is  not  pretended  that  Holbrook  or  those  under 
whom  he  claims  owned  or  had  possession  of  any  of  the  land  which 
was  situated  on  the  north  side  of  the  creek  as  the  channel  originally 
existed.  The  witnesses  for  both  plaintiff  and  defendant  who  testi^ 
in  relation  thereto  prove  that  the  point  of  land  in  controversy  was 
left  on  the  south  side  by  the  creek  changing  its  channel  in  the  man- 
ner stated.  The  point  was  not  added  to  the  south  side  of  the  creek 
by  accretion. 

When  one  acauires  title  by  accretion  is  where  real  estate  possessed 
is  gradually  added  to  by  alluvial  deposit. 

When  a  stream  changes  its  course  so  as  to  perceptibly  cut  off  a 
point  of  the  property  of  a  land  owner  and  leave  it  beyond  the  thread 
of  the  stream  the  ownership  will  not  be  changed. 

There  are  two  acres  and  three  roods  in  controversy.  The  original 
channel  still  exists.    From  the  undisputed  testimony  the  land  was 
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added  to  the  south  side  of  the  thread  of  the  stream  not  by  aceretioit 
but  by  avulsion. 

'^If  the  change  is  violent  and  visible,  and  arises  from  a  known 
cause,  such  as  a  freshet  or  a  cut  through  which  a  new  channel  i» 
formed,  the  original  thread  of  the  stream  continues  to  mark  the- 
limit  between  the  e-^tates."  (Qould  on  Waters,  section  159.) 

The  only  way  Sweatman  has  l)een  depriveil  of  his  right  to  the 
possession  of  the  land  in  controversy,  if  at  all,  is  by  continuous,, 
adverse  possession. 

While  it  was  proper  for  the  court  to  tell  the  jury  the  efllpct  of  the 
freshet  in  leaving  the  parcel  of  land  on  the  south  side  of  the  thread 
of  the  present  channel  as  to  its  ownership,  it  was  improper  to  give 
instructions  Nos.  4  and  5  as  to  the  subject  of  title  by  accretion.  The 
undisputed  facts,  as  we  have  said,  show  the  land  was  not  added  by 
accretion;  therefore,  it  was  misle.iding  to  the  Jury  to  instruct  them 
MU  that  question.  Besides,  undue  prominence  was  siven  in  these  in- 
structions to  a  question  not  involved,  because  instructions  4  and  5> 
as  copied  in  the  record  are  literally  the  same.  They  were  calculated 
to  mislead  the  Jury. 

As  instruction  No.  1  was  offered  by  the  appellant  no  reversal 
could  be  had  because  the  (*ourt  gave  it.  It  Is  inartitlcially  drawn. 
Under  it  the  Jury  might  have  l)e]ieved  that  before  Sweatman  wa» 
entitled  to  rei*over  it  was  necessary  for  him  to  show  that  he  had  been 
In  the  ''actual,  continuous,  adverse  possession  of  the  tract  of  land'^ 
for  fifteen  years  next*  before  the  suit  was  brought. 

If  he  acquired  the  title  to  the  land  by  possession  or  the  deed  from> 
his  father,  he  might  have  been  out  of  his  possession  for  fourteen 
years  and  364  days  next  before  the  suit  was  brought,  and  for  the 
same  period  it  might  have  t)een  in  the  possession  of  Holbrook  and 
still  he  would  have  been  entitled  to  recover.  There  seems  to  have 
been  no  objection  to  the  admission  of  testimony  as  to  land  which 
had  been  added  by  accretion  to  Sweatman's  land  at  a  point  on  the 
creek  other  than  the  one  in  controversy;  in  fact  It  Is  proven  by  ap- 
pellant and  his  witnesses.  Of  course  this  testimony  was  incompetent 
and  misleading. 

The  fact  that  Sweatman  gained  land  by  accretion  at  another  point 
on  the  creek  did  not  affect  his  title  to  the  land  which  had  been  left 
on  the  south  side  of  the  stream  by  the  freshet. 

TheJudgment  is  reversed, with  directions  to  grant  appellant  a  new 
trial  and  for  further  proceedings  consistent  with  this  opinion. 

The  court  delivered  the  following  response  to  petition  for  rehear- 
ing February  26,  1897: 

The  court  understand  that  Sweatman  is  seeking  to  recover  the  land 
which  lies  between  the  thread  of  the  channel  of  Big  Blaine  creek  as 
it  ran  before  the  freshet  and  the  thread  of  its  present  channel — that 
is  to  say  the  point  of  land  which  was  left  on  the  s  >uth  side  by  avul- 
sion, if  this  point  of  land  has  been  added  to  by  accretion  since  the 
avulsion  then  Sweatman  became  the  owner  of  the  soil  thus  added  by 
accretion  as  much  so  as  if  such  addition  had  l)een  made  by  accretion 
on  the  other  side  of  Blaine,  opposite  the  point  in  question,  for  he 
owned  the  land  on  both  sides  of  the  new  channel  at  that  point. 

The  court  on  another  trial  of  the  case  can  give  an  instruction  em- 
bodying the  principle  we  have  stated  as  to  the  right  of  Sweatman  to 
the  land  which  may  have  been  added  by  accretion  to  the  point  which 
way  left  on  the  south  side  by  Blaine  changing  its  channel  in  the 
manner  stated. 

The  deed  of  C.  L.  Sweatman  to  A.  M,  Holbrook  purports  to  con- 
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vey  an  undivided  interest  in  certain  lands,  and  it  was  made  be- 
ore  the  freshet.    It  calls  to  run  to  the  mouth  of  Spring  branch, 

^'thence  meandering  Blaine  to  the  be^inninj?,"  and  conveys  an  in- 
erest  in  land  on  the  south  side  of  Blaine  creek. 


Roberts,  deputy  sheriff  v.  Bobs,  &c. 
(Filed  January  16, 1897— Not  to  be  reported.) 

School  tax — District  iticlxiding  parts  of  two  counties — The  county  superin- 
tendents of  two  adjoining  counties  may  lay  off  a  school  district  composed  of 
parts  of  both  counties,  such  district  to  be  reported  only  as  belonging  to  the 
county  in  which  the  schoolhouse  of  same  is  situated.  And  the  evidence  in 
this  case  is  sufficient  to  show  that  appellees  were  included  in  a  district  thus 
laid  off,  the  schoolhouse  of  which  is  in  a  county  other  than  that  in  which 
they  reside,  and  they  are,  therefore,  not  liable  for  a  tax  levied  to  build  a  school- 
house  in  a  district  including  them  subsequently  laid  oflf  in  the  county  of  their 
residence. 

J.  M.  Lassing  for  appellant. 
G.  G.  Hughes  for  appellees. 
Appeal  from  Boone  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

In  this  action  the  appellees  seeks  to  enjoin  the  collection  of  a  tax 
levied  to  build  a  a  schoolhouse  in  district  No  26  in  Boone  county, 
on  the  ground  that  they  are  residents  of  school  district  No.  22  in  the 
adjoining  county  of  Gallatin,  and  which  was  laid  off  in  1869  by  the 
two  superintendents  of  c c)inmon  schools  in  and  for  the  counties  of 
Boone  and  Gallatin. 

The  appellants  deny  that  such  a  district  was  laid  oflT,  or  that  there 
is  any  record  of  it  in  Boone  county,  and  aver  that  district  No.  26  in 
Boone  county  has  always  included  the  appellees. 

The  proof  shows  that  in  1869  a  district  was  laid  off  by  the  two  su- 
perintendents, and  that  since  that  the  appellees  have  contributed  to 
the  building,  repairing  and  furnishing  a  schoolhouse  in  that  dis- 
trict, No.  22,  and  have  sent  their  children  there  and  not  to  the  school 
in  district  No.  26,  and  if  any  of  the  children  have  been  listed  in  the 
latter  district  it  has  been  done  over  their  prot^ist. 

The  Boone  county  record  does  not  show  this,  but  on  the  contrary 
shows  at  least  since  1874  that  district  No.  2(5  includes  these  appellees. 
It  would  seem,  therefore,  that  they  are  included  in  both  districts. 
As  the  law  existed  in  1869,  and  as  it  still  exists  (volume  1,  Acts  69 
and  70,  pap:e  124,  Kentucky  Statutas,  sections  4427-4430),  the  county 
superintendents  of  two  adjoinins:  counties  mig^ht  lay  off  a  district 
composed  of  parts  of  both  counties,  and  such  district  was  to  be  re- 
ported only  as  belonging  to  the  county  in  which  the  schoolhouse  of 
the  same  was  situated.  For  this  reason,  perhaps,  the  Boone  county 
records  do  not  speak  of  district  No.  22  of  Gallatin  county  and  show 
its  boundary,  though  the  school  officials  had  ample  notice  of  its  ex- 
istence. 

The  superintendents  making  this  district  are  both  dead,  but  the 
proof  is  conclusive  that  they  made  it.  There  is  some  confusion  as 
to  the  time  it  was  done,  the  appellees  proving  it  in  1869,  while  it  ap- 
pears that  Foster,  the  superintendent  of  Boone  county,  whom  the 
vol.  18—56 
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ap[)€llfes  say  did  it,  was  not  superintendent  until  1872.    That,  how- 
ever, is  earlier  than  any  record  evidence  of  district  No.  26.    The  oral 
testimony  offered  does  not  contradict  but  supplenaents  the  record 
evidence  of  the  establishment  of  district  No.  22. 
The  judgment  enjoining  the  tax  is  affirmed. 


Brackett  V,  Carrico. 
(Filed  January  IG,  1897 — Not  to  be  reported.) 

1.  Coiittnucutce  — In  the  equitable  action  tried  at  the  Septem])er  term,  1894, 
of  the  Boyle  Circuit  Court,  the  issuer  having  been  made  up  at  the  January 
term,  1898,  the  court  properly  refused  a  continuance  asked  by  defendant  in 
order  to  enable  him  to  take  depo.sitions  to  prove  the  contents  of  an  important 
letter  which  had  been  lost,  the  desired  testimony  being  in  Qhief,  and  defend- 
ant's affidavit  failing  to  show  that  he  had  used  any  diligence  in  making  hi» 
investigation  as  to  the  whereabouts  of  the  letter.  The  fact  that  he  had  acted 
upon  the  supposition  that  one  of  the  defendant's  witnesses,  to  whom  the  let- 
ter had  been  written,  had  it  in  his  possession,  and  did  not  know  that  such  was 
not  the  casO  until  that  witness  gave  his  deposition  a  short  time  before  the 
trial,  did  not  excuse  his  failure  to  search  for  the  letter  before  he  testified  in 
chief,  he  having  admitted  that  he  had  it  in  his  possession  at  one  time. 

2,  Vendor  and  vendee —The  evidence  is  sufficient  to  sustain  the  chancellor's 
finding  that  no  fraudulent  representations  were  made  by  plaintiff  in  the  sale 
of  the  land  for  the  purchase  price  of  which  he  sues,  extraordinary  opportu- 
nities having  been  given  to  defendant  to  thoroughly  inform  himself  as  to  the 
character,  the  quality  and  the  condition  of  the  land  and  the  improvements 
thereon. 

Robert  Harding  and  C.  G.  Fox  for  appellant. 
R.  P.  Jacobs  for  appellee. 
Appeal  from  Boyle  Circuit  Court. 
Opinion  of  the  court  by  Judge  Burnam. 

This  suit  was  instituted  in  the  Boyle  Circuit  Court  by  plaintiff 
Carrico  against  the  defendant,  Brackett,  upon  a  written  obligation 
dated  October  7,  1890,  in  which  the  defendant  agreed  to  pay  to  the 
plaintiff,  twelve  months  after  date,  $3,629.85,  with  interest  thereon 
at  the  rate  of  6  per  cent,  per  annum  from  date  until  paid,  the  allega- 
tion being  that  the  note  was  given  by  the  defendant  to  the  plaintiff 
as  a  deferred  payment  on  a  tract  of  land  situated  in  Boyle  county, 
sold  by  plaintiff  to  defendant,  and  conveyed  to  said  defendant  by 
deed  dated  October  7,  1890,  in  which  a  lien  was  reserved  to  secure 
the  payment,  in  which  suit  plaintiff  asked  for  a  personal  judgment 
for  the  amount  of  the  obligation  with  interest,  and  for  an  enforce- 
ment of  his  lien  on  said  land  by  a  sale  of  saine  for  the  payment  of 
his  debt. 

This  petition  was  tiled  May  3,  1892,  and  on  the  20th  day  of  Sep- 
tember, 1892,  the  defendant  filed  his  answer,  set-off  and  counter- 
claim, in  which  he  admits  the  execution  of  the  note  sued  on,  and 
that  it  was  for  the  purchase  jprice  of  the  land  described,  but  he  seeks 
to  avoid  the  payment  of  said  note  and  asks  a  rescission  of  the  con- 
tract of  sale  upon  the  alleged  grounds  that  before  the  execution  and 
delivery  of  said  note  the  plaintiff  falsely,  fraudulently  and  with  the 
intention  of  defrauding  the  defendant,  represented  to  him  that  the 
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land  for  which  said  note  was  given  as  a  deferred  payment  had  upon 
it  two  never-failing:  ponds  of  water,  which  statement  as  to  both  of 
said  ponds  was  false  and  was  known  by  plaintiff  at  the  time  he  made 
it  to  be  false,  and  were  made  with  the  fraudulent  purpose  of  induc- 
ing the  defendant  to  buy  the  land;  that  this  statement  did  induce 
him  to  buy  the  land,  and  except  for  the  aforesaid  false  representation 
he  would  not  have  purchased  the  land  or  executed  the  note. 

He  charges  that  after  he  got  possession  of  the  land  one  of  the 
ponds  became  dry  and  there  was  no  water  in  it  for  four  months  in 
1891,  and  for  one  month  in  1892,  and  that  the  water  had  repeatedly 
failed  in  said  ponds  since  his  purchase,  and  that  they  had  repeatedly 
ironedry  before  the  purchase,  and  that  plaintitf  knew  it.  He  says 
that  at  the  time  of  the  purchase  both  of  said  ponds  were  full  of 
water. 

2d.  He  seeks  to  avoid  the  payment  of  s:iid  note  upon  this  addi- 
tional ground  that  the  plaintiff,  in  order  to  induce  him  to  purchase 
the  land  and  execute  the  note  sued  on  and  make  the  cash  payment, 
falsely  and  fraudulently  represented  to  him  that  said  land  was  clear 
of  rock  except  near  certain  sinkholes,  and  that  said  rock  was  not 
close  enough  to  the  surface  to  be  reached  by  a  plow  in  the  cultivation 
of  said  land,  which  statements,  defendant  siys,  were  false  and 
fraudulent  and  were  known  to  be  false  and  fraudulent  at  the  time  of 
plaintiff's  making  them,  and  that  they  were  made  with  the  fraudu- 
lent intent  of  inducing  defendant  to  buy  said  land  and  execute  the 
said  note  and  uiake  the  cash  payment ;  that  he  did  rely  upon 
said  statements,'  believing  them  to  be  true,  and  that  he  would  not 
have  purchased  said  land  except  for  such  belief,  and  allej^ing  further 
that  at  the  date  of  the  purchase  the  farm  was  covered  with  grass 
and  weeds,  and  the  rocks  were  not  visible,  except  in  the  sinkholes, 
but  that  he  found  when  he  attempted  to  cultivate  the  land  it  was 
full  of  rocks  near  enough  to  the  surface  for  a  plow  to  strike  them 
and  to  interfere  with  the  cultivation  of  it,  and  that  said  rocks' ma- 
terially affected  the  value  of  the  land,  and  on  account  of  the  afore- 
said fraudulent  misrepresentations  he  asks  for  a  rescission  of  said 
contract  and  to  have  the  cash  payments  made  by  him  paid  back  to 
hina. 

In  a  second  paragraph  of  said  answer  he  claims  that  by  reason  of 
the  aforesaid  false  ana  fraudulent  representations  as  to  the  water  and 
rocks  on  said  lapd  he  has  been  damaged  in  the  sum  of  $1,000,  and 
that  if  he  is  not  entitled  to  a  rescission  that  he  is  entitled  to  have  the 
purchase  price  of  said  farm  abated  by  said  sum  of  $1,000. 

In  addition  to  these  things  the  defendant  alleges  that  the  plaintiff 
sold  to  the  defendant  twenty-flve  head  of  hogs,  and  that  he  paid 
him  therefor,  which  hogs  were  left  upon  the  farm;  that  plaintifiT, 
without  his  authority  or  consent,  took  possession  of  fifteen  of  said 
hogs  and  converted  same  to  his  own  use  and  has  never  accounted 
to  defendant  for  same,  and  that  said  hogs  were  reasonably  worth 
^225. 

He  also  charges  that  plaintiff  is  indebted  to  him  for  $20  for  two 
weeks  board  for  himself  and  family,  furnished  at  his  special  instance 
and  request  in  1890.  He  also  charges  that  he  bought  of  the  plaintiff 
a  certain  mare  at  the  price  of  $150;  that  plaintiff  represented  said 
mare  to  be  sound  and  free  from  defects,  and  warranted  her  to  be 
sound,  while  she  was  in  fact  unsound,  in  that  her  eyes  were  defec- 
tive; and  he  pleads  each  of  the  aforesaid  items  as  a  set-off  against 
the  note  sued  on. 

All  the  affirmative  allegations  of  this  answer  were  denied  in  de- 
tail by  the  plaintiff  herein,  and  on  the  issues  raised  by  the  pleadings 
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a  large  amount  of  proof  was  taken.  The  case  was  continued  fron» 
term  to  term  until  the  September  term,  1894,  at  which  term  the^ 
plaintitf  pressed  for  a  submission  of  the  case.  At  this  term  t he- 
defendant  moved  the  court  for  a  continuance  upon  the  grounds  that 
previous  to  th«  purchase  of  the  land  the  plaintiff,  Carrico,  had  writ- 
ten to  one  T«>m  West  a  letter,  in  which  he  gave  a  description  of  the 
land,  and  which  was  written  before  he  ever  saw  same;  that  in  said 
letter  the  land  was  represented  as  being  well  watered,  and  that  it 
it  had  on  it  two  never-failing  ponds,  or  words  to  that  effect;  that 
said  West  was  the  agent  of  plaintitf  in  making  the  sale  to  this  de- 
fendant; that  said  letter  was  given  to  him  for  his  information,  and 
as  an  inducement  for  him  to  buy  said  land,  and  that  he  relied  upon 
the  statements  in  said  letter. 

He  alleges  further  that  he  made  diligent  search  for  this  letter  and 
could  not  find  it,  and  supposed  it  was  In  the  possessi<m  of  said  West 
until  he  gave  his  deposition  a  short  time  before  that  term  of  the 
court. 

Immediately  after  West  gave  his  deposition  the  defendant,  who 
had  previously  given  his  deposition  in  this  case,  gave  a  new  depo- 
sition, in  which  he  and  several  members  of  his  family  proved  the 
contents  of  said  letter. 

Upon  exceptions  being  made  to  the  competency  of  this  evidence 
as  to  the  contents  of  said  letter,  the  court  sustained  the  exceptions^ 
and  ruled  out  said  testimony  upon  the  ground  that  the  same  was^ 
testimony  in  chief  and  could  not  be  given  by  way  of  rebuttal,  and 
by  such  action  of  the  court  the  contents  of  said  letter  were  eliminated 
from  the  consideration  of  th^  court.  He  says  that  same  was  mate- 
rial and  important  for  his  defense,  and  that  a  continuance  ought  to 
have  been  granted  him  in  order  to  enable  him  to  take  the  deposition 
of  his  son,  Gail  Brackett,  and  one  Robert  Goodwin  to  prove  the  con-^ 
tents  of  said  letter. 

First,  upon  the  question  of  the  continuance  the  pleadings  show  that 
the  issues  were  made  up  in  this  record  at  the  January  term,  1893, 
and  that  this  action  was  not  tried  until  the  September  term,  1894. 
The  burden  of  proof  was  upon  the  appellant  to  establish  the  defenses 
relied  on  by  him,  and  if  he  regarded  the  letter  to  West  as  important 
in  establishing  his  defense  it  was  certainly  necessary  for  him  to  pro- 
duce  this  letter  or  testify  as  to  its  contents  in  his  deposition  in  chief, 
if  the  letter  itself  could  not  be  found. 

His  attldavit  for  continuance  does  not  state  any  fact  showing  why 
he  had  not  introduced  West  as  a  witness  if  he  desired  to  take  his  tes- 
timony, or  why  he  could  not  have  discovered,  during  this  long  in- 
terval of  time,  more  than  a  year  and  a  half  from  the  completion  of 
the  issues  to  the  trial  of  the  case,  as  to  whether  he  had  said  letter  in 
his  possession  or  where  same  was.  We  do  not  think  that  the  affida- 
vit of  the  defendant  shows  that  he  used  any  diligence  in  making  his 
investigation  as  to  the  whereabouts  of  the  letter.  He  admits  that 
the  letter  was  given  to  him  by  West,  and  says  that  he  had  made 
search  for  it  and  could  not  find  it.  It  is  not  apparent  why  he  could 
not  have  done  this  before  he  testified  in  chief. 

It  seems  to  us  that  all  the  evidence  set  forth  In  appellant's  affida- 
vit, and  upon  which  he  based  his  motion  for  a  continuance^  were 
matters  in  chief.  The  burden  was  on  him  to  make  out  his  defense. 
In  view  of  all  these  facts  in  the  case  it  seems  to  us  that  the  court 
below  properly  overruled  his  motion  for  a  continuance. 

Now,  as  to  the  judgment  on  the  merits  of  the  case,  the  facts  show 
that  the  plaintitf  was  exceedingly  anxious  to  sell  thie  property;  that 
he  had  spoken  to  Tom  West,  a  neighbor  of  ills,  who  was  at  that  time- 


BRACKETT    V.    CARRICO.  877 

Tesiding  in  Bell  county,  Kentucky,  about  the  matter,  and  had  prom- 
ised to  pay  him  liberally  if  he  would  send  him  a  purchaser  as 
«arly  as  July  of  that  year;  that  West,  mindful  of  this  agreement, 
had  called  the  attention  of  the  defendant  in  this  case  to  the  place, 
knowing  that  he  desired  to  purchase  land;  that  said  West  had  writ- 
ten to  the  plaintiff,  and  that  ^id  plaintiff  had  written  hack  to  him  a 
letter  pricing  this  property  at  $45  an  acre  and  describing  same,  which 
letter  was  delivered  to  the  defendant  herein.  The  testimony  of 
West  shows  that  several  different  dates  were  fixed  when  said  defend- 
ant should  come  and  examine  said  land;  that  finally  in  August,  1890, 
the  defendant  did  go  to  Boyle  county  pursuant  to  an  arrangement 
made  with  plaintiff  and  West;  that  he  went  out  to  this  placeand  went 
over  the  entire  farm,  going  over  every  field  on  the  place;  that  he 
s^end  the  night  On  the  farm  of  the  plaintift*;  that  he  had  with  him 
hLs  son,  A.  L.  Brackett,  who  seems  to  have  been  a  practical  farmer 
«t  the  date  of  this  inspection;  that  he  saw  both  ponds  which  were, 
to  furnish  the  water  supply  necessary  for  the  farm. 

The  proof  shows  that  this  son  actually  moved  to  this  place  in  Sep- 
tember, and  that  he  engaged  in  the  cultivation  of  that  land,  sowing 
wheat,  rye,  timothy  and  other  small  grain,  until  some  time  in  Octo- 
ber, when  the  the  defendant  came  again  to  the  premises  and  con- 
summated his  ajjreement  to  purchase. 

It  seems  to  us  that  extraordinary  opportunities  were  given  to  the 
-defendant  to  thoroughly  inform  himself  as  to  the  character,  the 
quality  and  the  condition  of  this  land,  and  the  ponds  and  other  im- 
provements on  same. 

The  evidence  conduces  to  show  that  these  two  ponds  were  simply 
artificial  depressions  made  to  hold  water,  and  tiie  cost  of  same  would 
not  have  exceeded  $25  to  $30  each. 

The  evidence  also  ccmduces  to  show  that  in  order  to  make  these 
ponds  a  source  of  water  supply  they  must  be  frequently  cleaned  out 
and  kept  in  order.  The  evidence  of  the  son  of  the  defendant  shows 
that  th**  large  pond  was  situated  in  a  field  which  was  broken  up  and 
had  been  cultivate(i  the  year  after  the  purchase,  and  had  been  in 
continued  cultivation  up  to  the  date  of  the  suit.  This  deposition  also 
shows  that  all  the  land  was  cultivated,  except  about  fifteen  acres,  for 
the  years  1892,  1893  and  1894. 

Whilst  it  may  be  deduced  from  the  evidence  in  this  case  that  the 
price  paid  for  this  land  hy  the  defendant  was  a  liberal  one,  it  seems 
to  us  that  the  evidence  entirely  fails  to  sustain  the  contention  of  the 
appellant  as  to  any  frau(i  or  fraudulent  misrepresentations  in  regard 
to  the  same  by  the  appellee.  Nor  is  it  apparent  that  the  court  may 
reasonably  conclude  that  any  fraud  which  this  court  could  relieve 
against  was  practiced  upon  the  defendant  by  the  plaintiff  or  by  his 
agent,  West,  from  the  fact  that  the  plaintiff  executed  his  note  to  the 
«aid  West  for  $500  upon  the  condition  that  same  was  not  to  be  paid 
until  plaintiff  had  collected  the  whole  of  his  purchase  money  from 
the  sale  of  the  land  in  question  as  compensation  for  his  services.  The 
<!ompensation  was  doubtless  liberal,  but  the  conditions  attached  to  it 
that  sftme  should  not  be  collectible  until  after  the  payment  of  the 
full  amount  due  upon  the  land  were  more  rcMsonableon  this  account, 
as  the  said  West  understood  that  he  would  have  to  wait  a  long  time 
for  his  compensation  for  the  services  rendered. 

We  do  not  think  that  the  contentions  of  the  defendant  as  to  the 
representations  and  guaranties  made  by  appellee  in  regard  to  the 
rocks  and  ponds  on  said  land  have  been  sustained  by  the  evidence, 
Of  that  this  court  would  be  Justified  in  setting  aside  said  sale  on  ac- 
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count  of  said  misrepresentations,  or  in  allowing  to  appellant  any 
credit  by  way  of  compensation. 

We  are  further  of  the  opinion  that  the  conclusions  reached  by  the 
chancellor  as  to  the  justness  and  legality  of  the  credits  claimed  by 
ap^llant  on  account  of  the  fifteen  head  of  hogs,  which  appellant 
claims  appellee  appropriated,  valued  at  $225,  or  the  two  weeks' 
board,  valued  at  20,  and  the  alleirations  as  to  the  unsoundness  of  the 
mare,  valued  at  $150,  were  fully  supported  by  the  evidence  in  the 
record. 

For  the  reasons  indicated  the  Judgment  of  the  lower  court  is  af- 
firmed. 


Trumbo.  Ac.  v.  Richardson,  &c. 
(Filed  January  19, 1897— Not  to  be  reported.) 

Jurisdiction  to  appoint  administrator — Domicil  of  infant  ward — Upon  an 
issue  in  this  case  as  to  the  jurisdiction  of  the  Montgomery  County  Court  to 
appoint  an  administrator  of  the  estate  of  a  minor  who  died  intestate  in  Mont- 
gomery county,  the  evidence  is  sufficient  to  show  that  the  residence  of  the  in- 
testate was  in  that  county,  where  his  guardian  resided,  and  not  in  the  State  of 
Kansas,  where  he  had  remained  with  his  father  for  eighteen  months  prior  to 
his  return  to  Kentucky  a  few  weeks  before  his  death,  the  guardian  being  given 
by  the  statute  the  custody  and  control  of  his  ward. 

J.  J.  Corneli.son  for  appellants. 
O'Rear  &  Bigstaff  and  Fenley  K.  Fogg  for  appellees. 
Appeal  from  Montgomery  Circuit  Court, 
Opinion  of  the  court  by  Judge  Guffy. 

In  1889  James  W.  Coons,  a  minor,  departed  this  life  intestate  in 
Montgomery  county  unmarried  and  without  descendants,  and  in 
1893  the  plaintiff,  Kichardson,  was  granted  administration  upon  thees- 
tate  of  the  decedent,  and  afterwards  brought  this  suit  for  a  settlement 
of  the  estate  of  his  intestate,  and  sought  a  sale  of  twenty-one  acres  of 
land,  owned  by  decedent,  situated  in  Bath  county.  It  seems  that 
the  parents  of  the  decedent  had  been  separated  by  a  decree  of  divorce 
in  Bath  county  several  years  before,  and  that  the  custody  of  the 
children  had  been  adjudged  to  the  wife,  Anne  E.  Coons,  who  is  also 
dead.  The  father,  Tlios.  Coons,  removed  many  years  ago  to  Kansas. 
It  also  appears  that  T.  J.  Coons,  a  brother  and  two  sisters  survived 
the  decfdent,  and  being  inlormed  that  they  inherited  the  land  afore- 
said, two  of  them  united  in  a  deed  to  Jos.  E.  Roberts,  conveying 
their  supposed  interest  in  the  land  to  him.  The  father,  Thos.  Coons,, 
brought  suit  and  recovered  the  laud,  and  afterwards  sold  it  to  appel- 
lant Trumbo,  but  the  sale  was  made  after  the  institution  of  this 
suit.  Thas.  Coons  made  defense  to  this  suit,  as  also  did  Trumbo^ 
claiming  that  the  residence  of  decedent  was  in  Kansas,  and  that  the 
court  ot  Montgomery  county  had  no  jurisdiction  to  appoint  an 
administrator,  also  disputing  the  claims  of  T.  J.  Coons  and  Ramey^ 
The  cause  was  referred  to  the  master  commissioner  for  settlement.. 
A  considerable  anjount  of  proof  was  taken  and  exceptions  filed  to 
the  commissioner's  report,  etc. 

The  court,  upon  final  hearing,  confirmed  the  report,  which  allowed 
part  of  the  claims  filed,  and  adjudged  a  sale  of  the  land,  and  also 
allowed  appellant  Trumbo  a  lien  for  the  $60  that  he  had  paid  Thos* 
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Coons  on  the  purchase  price  of  the  land ;  and,  from  the  Judgment  al- 
lowing the  claims  and  adjudj^ring  a  sale,  Trumbo  and  Thos.  Coon» 
have  appealed. 

The  contention  of  appellants  is  that  the  decedent  was  a  resident 
of  the  State  of  Kansas,  and  only  on  a  visit  to  Kentucky  when  he 
died.  The  proof  shows  that  T.  J.  C<x)ns,  a  resident  of  Montgomery 
county,  was  the  guardian  of  decedent,  appointed,  however,  in  Bath 
county  in  place  of  a  former  guardian ;  that  decedent  had  resided 
for  a  time  with  his  guardian  in  Montgomery  county,  and  afterwards 
went  to  his  father's  in  Kansas,  and  was  at)sent  from  this  iState  about 
eighteen  months,  and  became  afflicted  with  diarrhoea,  and  returned 
to  Montgomery  county,  and  in  a  few  months  died  of  said  disease, 
and  the  claims  of  T.  J.  Coons  and  of  Ramey  was  for  care  and  atten- 
tion to  him  in  his  sickness.  It  may  be  conceded  that  the  proof  is,  to 
some  extent,  conflicting  as  to  the  residence  of  decedent,  but  it  is 
clear  that  most  all  his  life  had  been  spent  in  Kentucky;  that  he 
had  lived  with  his  guardian,  T.  J.  Coons,  before  going  to  Kansas, 
and  resided  with  him  part  of  the  time  after  his  return,  and  by  sec- 
tion 2032  of  Kentucky  Statutes  the  guardian  is  given  the  custody 
and  control  of  his  ward;  hence,  we  con(?Iuile  that  the  evidence  shows^ 
with  reasonable  certainty,  that  decedent's  residence  was  in  Mont- 
gomery county  at  the  time  of  his  death,  and,  therefore,  the  county 
court  of  that  county  had  jurisdiction  to  grant  letters  of  administra- 
tion. The  proof  also  sufficiently  sustains  the  report  of  the  commis- 
sioner as  to  the  allowance  of  the  claims  reported  by  him,  and  it 
was,  therefore,  proper  to  confirm  his  report. 

Judgment  affirmed. 


McKee's  adm'r  v.  Purnell,  &c. 
(Filed  January  20,  1897— Not  to  be  reported.) 

1.  Obligation  of  lunatic— The  civil  acts  of  a  lunatic  are  on  a  parallel  with 
those  of  air  infant,  and  he  can  not  bind  himnelf  by  contract.  Therefore,  a 
note  executed  by  a  person  of  unsound  mind  has  no  obligatory  force  as  such. 

2,  Attorney" s  com2)ensation — For  the  necessary  services  of  an  attorney,  ren- 
dered for  one  on  the  trial  of  a  proceeding  to  have  such  one  adjudged  of  un- 
sound mind,  the  attorney  is  entitled  to  be  paid  a  reasonable  compensation. 

G.  C.  Lockhart  and  Hanson  Kennedy  for  appellant. 
Wm.  J.  Hendrick  for  appellees. 
Appeal  from  Bourbon  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  action  is  on  a  note  executed  by  Dinwiddie  3IcKee,  now  de- 
ceased. It  imports  that  the  consideration  thon*for  is  ** professional 
services  on  second  hearing,  inquest  as  to  said  MfKee's  capacity  to 
manage  his  estate/' 

The  petition  is  in  the  usual  form  of  petitions  on  promissory  notes, 
except  it  recites  the  consideration  of  the  note  in  the  language- 
quoted. 

The  answer  pleads  that  McKee  was  of  unsound  mind  at  the  time 
he  executed  the  note,  and  did  not  have  sufficient  mind  to  know  the 
nature  and  effect  of  it,  etc.  To  this  answer  a  demurrer  was  sus- 
tained. 
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In  Breckinridge's  Heirs  v.  Ormsby,  1  J.  J.  M.,  288,  it  Is  said:  **A 
parallel  is  supposed  to  exist  between  the  civil  acts  of  lunatics  and 
infants.  This  is  the  well-established  doctrine  of  the  law  as  evi- 
denced by  a  series  of  decisions  in  England  and  the  American  States." 

This  court  said,  in  Beeler  v.  Young,  1  Bibb.,  620:  *'Even  for  *  * 
necessaries  an  infant  cannot  bind  himself  in  a  sum  certain,  if  that 
sura  be  an  unreasonable  price,  for  an  infant  is  incapable  of  contract- 
ing;  therefore,  the  bond,  note,  or  proraise  or  deed  of  an  infant  does 
not  bind  him  as  a  contract^  although  for  necessaries;  but  as  an  infant 
must  live  as  well  as  a  man,  therefore  the  law  allows  a  reasonable 
price  for  necessaries  to  those  who  furnish  him.  A  count  upon  an 
insiynul  computaasent  will  not  lie  ag;ainst  an  infant,  although  it 
^should  be  for  necessaries;  for  he,  having  no  discretion  in  contempla- 
tion of  law,  is  incapable  of  stating  an  account,  and  is  not  liable  to 
false  or  unreasonable  accounts." 

ji*  Neither  has  a  note  executed  by  a  person  non  compos  mentis  any 
obligatory  force  as  such. 

If  the  facts  are  as  alleged  in  the  answer  there  could  be  no  re- 
covery on  the  note  in  suit,  and  the  demurrer  thereto  should  have 
been  overruled. 

For  necessary  services  of  an  attorney,  rendered  for  one  on  the  trial 
of  a  proceeding  to  have  such  one  adjudged  of  unsound  mind,  the 
attorney  is  entitled  to  be  paid  a  reasonable  compensation.  As  this 
question  was  fully  discussed  in  the  opinion  this  day  delivered,  in 
the  case  of  Dinwiddle  McKee's  adm'r  v.  Ward  &  Dickson,  we  deem 
it  unnecessary  to  discuss  it  further  here. 

The  judgment  is  reversed,  with  directions  to  overrule  the  de- 
murrer to  the  answer,  and  for  further  proceedings  consistent  with 
this  opinion. 


Judy  v.  First  National  Bank  of  Newport,  Ky: 
(Filed  January  21,  1897— Not  to  be  reported.) 

Constt^icdon  of  order  of  submission} — The  plaintiff  having  entered  upon  the 
motion  docket  a  motion  "for  judgment,"  and  an  order  being  subsequently 
entered  at  the  same  term  reciting  that  the  plaintiff  *' moves  to  submit  the 
cause  for  judgment,"  and  that  "on  motion  of  plaintiff  this  cause  is  submit- 
ted," the  plaintiff  must  be  regarded  as  having  by  this  motion  submitted  the 
whole  case,  there  being  nothing  to  show  that  it  was  merely  the  motion  upon 
the  motion  docket  that  was  intended  to  be  submitted.  And  as  the  petition 
and  answer  were  the  only  pleadings  filed,  and  the  answer  presented  a  good  de- 
fense, the  judgment  dismissing  the  petition  must  stand. 

M.  H.  McLean  for  appellant. 

Wright  A  Anderson  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

Appellant  sued  appellee  in  the  Campbell  Circuit  Court  to  recover 
:$200,  alleging  that  he  had  deposited  large  sums  of  money  with  ap- 
pellee, which  appellee  agreed  to  repay  to  him  on  appellant's  written 

order,  and  that  on  the day  of ,  189-,  tliere  was  in  said 

bank  of  appellee  the  sum  of  $200  due  him;  and  on  said  date  he  drew 
his  check  or  written  order,  addressed  to  said  bank  for  said  sum, 
which  was  presented  to  said  bank  for  payment  and  payment  was  re- 
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fused  by  it,  and  said  check  or  written  order  was  duly  protested  for 
fionpayment,  and  for  which  sum  he  now  sues  and  asks  Judgment. 

A  ppellee  answered  and  denied  that  it  at  any  time  agreed  to  pay 
back  to  the  plaintiff,  on  the  written  order  of  plaintiff  or  otlierwise, 
the  $200  herein  sued  for.  It  says  that  the  $200  herein  sued  for  was  a 
part  of  $1,150  deposited  by  plaintiff  in  its  bank,  and  charging  that 
N.  H.  Walthal  owed  the  appellee  a  large  sum  of  money,  which  was 
a  lien  on  a  planing  mill  in  the  city  of  Covington.  After  the  creation 
of  said  lien  on  said  planing  mill  the  plaintiff,  Judy,  bought  the  said 
mill  property  of  the  said  Walthal,  and  assumed  the  payment  of  the 
said  debt  due  from  Walthal  to  »ppellee  bank,  and  in  consideration 
thereof  appellee  agreed  to  receive  said  money  from  appellant,  and 
^pply  to  the  debt  of  said  Walthal;  that  it  applied  all  of  said  money, 
including  the  $200  sued  for  in  this  action,  to  said  Walthal  debt,  and 
there  still  remains  due  on  Walthal  debt  to  a  p  pel  lee  $400,  claiming 
appellant  was  estopped  to  claim  said  money,  and  asking  to  be  dis- 
missed. 

No  further  pleadings  were  filed  in  the  case.  On  the  4th  of  May, 
1894,  appellant  entered  on  the  motion  docket  of  the  court  a  motion 
as  follows:  ^'Plaintiff  moves  the  court  for  judgnient  in  the  above- 
styled  case."  What  disposition  was  made  of  this  motion  the  record 
does  not  show. 

On  the  14th  of  May  the  record  shows  this  order  was  made:  '*Comes 
plaintiff  and  moves  to  submit  this  cause  for  judgment,  ami  defend- 
ant objected.  The  court  overruled  the  objections,  and,  on  motion  of 
plaintiff,  this  cause  is  submitted,  and  defendant,  excepts/' 

This  motion  of  plaintiff  was  made  in  open  court,  and  on  the  16th 
■day  of  May  the  court  on  said  submission  rendered  judgment  dismiss- 
ing plaintiff's  petition  and  adjudgintr  cost  against  him,  and  from 
which  judgment  af»pellant  has  appealed  to  this  court. 

On  the  28th  of  May  appellant  moved  to  set  the  judgment  aside, 
but  filed  no  reasons  therefor,  and  on  the  hearing  of  said  motion  it 
was  overruled,  and  appellant  excepted.  Plaintiff  then  entered  a 
motion  to  set  aside  the  judiiment,  charging  clerical  misprision,  and 
this  motion  was  overruled  by  the  court.  On  this  motion  there  is 
nothing  in  the  record  to  show  wluit  evidence  was  heard  by  the  court. 
There  is  no  statenjent  made  by  the  clerk  to  show,  in  transcribing  the 
motion  from  motion  docket,  any  error  was  committed  by  him,  and, 
therefore,  we  can  not  say  that  the  court  erred  in  overruling  said  mo- 
tion. 

There  is  nothing  to  show  in  this  record  that  there  was  any  attempt 
to  submit  the  motion  on  the  motion  docket  for  judgment,  but,  from 
the  record  before  us,  it  appears  that  plaintitf  comes  and  moves  the 
court  for  judgment,  etc.  This  was  in  open  court  on  the  14th  of  May, 
J894,  sometime  after  the  entry  of  the  motion  on  motion  docket. 

We  think  that  plaintiff  by  this  motion  submitted  the  whole  case, 
and  upon  the  pleadings  the  appellee  was  entitled  to  judgment. 

The  judgment  is  attirmed. 


Becker  v.  City  op  Hendeeuson,  &o. 
(Filed  January  22,  1897.) 

1,  Defect  in  record  of  passage  of  city  ordinance-  -Where  the  journal  of  a  city 
council  shows  the  names  of  the  members  who  were  present  at  a  particular 
meeting,  and  that  the  whole  number  present  voted  upon  a  certain  ordinance, 
and  the  names  of  those  who  voted  "nay"  are  given,  the  record  shows,  with 
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reasonable  certainty,  the  names  of  those  who  voted  ^*yea*'  as  well  as  those 
who  voted  '*nay.'^  As  the  evidence  in  this  case  was  sufficient  to  authorize  the 
conclusion  of  the  trial  court  that  the  interlineation  of  the  names  of  those  who 
voted  ''  yea,"  which  now  appears  on  the  record,  was  made  before  the  minutes 
were  signed  by  the  presiding  officer,  the  requirement  of  section  3279,  Ken- 
tucky Statutes,  that  the  yeas  and  nays  shall  be  entered  on  the  journal,  is  sat- 
isfied. 

2.  Necessity  for  mayor's  signature — An  ordinance  for  the  improvement  of  & 
street  is  not  an  ordinance  "involving  the  expenditure  of  money,"  within  the 
meaning  of  section  8804,  Kentucky  Statutes,  and  need  not  be  signed  by  the 
mayor,  although  it  provides  that  the  council,  in  its  discretion,  may  advance 
the  money  to  the  contractor  on  the  cost  of  such  improvement  and  take  an  as- 
signment of  his  lien. 

Yeaman  &  Lockett,  John  L.  Dorsey  and  Montgomery  Merritt  for 
appellant. 

Clay  &  Clay  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Burnara. 

Section  3449  of  the  Kentucky  Statutes  jfives  to  the  common  coun- 
cil of  cities  of  the  third  class  the  power  to  pass  ordinances  to  require 
the  improvement  of  streets  and  alleys  by  grading,  paving,  etc.,  any 
portion  thereof,  not  less  in  length  than  one  block. 

Section  8460  provides  that,  upon  the  passage  of  any  ordinance  re- 
quiring the  improvement  of  a  street  as  contemplated  in  section  3449, 
it  shall  b«  the  duty  of  the  mayor  to  enter  into  a  contract  with 
persons  oflering  to  do  the  work  required  to  be  done  by  such  ordi- 
nance upon  the  best  and  most  advantageous  tc^rms,  and  to  do  this  he 
is  directed  to  advertise  the  letting  of  such  work  in  8<ime  newspaper 
published  in  said  city  for  at  least  ten  days  for  sealed  proposals  for 
doing  sai(i  work  and  report  such  contracts  in  writing  as  he  may  be 
at)le  to  effect  to  the  common  council  for  its  acceptance  or  rejection^ 
and  such  contracts  are  not  binding  until  ratified  by  the  common 
council;  and  it  is  the  duty  of  the  common  council  to  require  such 
contractor  to  give  bond  with  security  for  the  faithful  performance 
of  his  contract. 

By  section  3451  the  work  contracted  to  be  done  must  be  performed 
under  the  supervision  of  the  mayor  and  the  engineer,  and  is  subject 
to  the  acceptance  of  Ihe  common  council,  and  it  is  made  the  duty  of 
the  engineer  to  make  out  and  report  to  the  common  council  accurate 
estimates  and  apportionments  of  the  cost  of  said  work  and  improve- 
ment against  the  owner's  of  property  liable  to  pay  same,  designating 
each  <)ue\s  liability. 

Seel  ion  3452  says  that  when  the  common  council  shall  have  paased 
an  ordinance  requiring  said  improvements  to  l)e  made,  and  when 
the  contract  in  pursuance  of  such  ordinance  shall  tx?  executed  and 
ratified,  and  the  common  council  shall  have  received  the  re {xirt  of 
the  engineer  estimating  and  apportioning  the  cost  of  the  work,  and 
by  order  or  resolution  shall  have  received  said  work  as  done  accord- 
ing to  contract,  then  the  liability  of  the  owners  of  the  property 
chargeable  with  the  cost  of  said  work  shall  be  fixed,  and  there  shall 
be  a  lien  on  the  property  for  same. 

Section  3453  provides  that  a  lien  given  for  the  purposes  named  in 
the  above  section  may  be  enforced  by  a  petition  in  equity  in  faver  of 
the  contractor  or  his  assignee  against  any  or  all  the  persons  liable  for 
the  cost  of  said  work,  and  that  it  shall  only  be  necessary  for  the 
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plaintiff  in  the  action  to  file  a  copy  of  the  ordinance  of  the  common 
council  requiring  the  work  to  be  done,  a  copy  of  the  contract  for  do- 
ing same,  a  copy  of  the  engineer's  report  showing  the  respective  lia- 
bility of  each  person  sued  and  a  copy  of  the  order  or  resolution  of 
the  common  council  receiving  the  work  as  done  according  to  the 
contract,  which  shall  be,  together  with  the  corresponding  allegations 
in  the  plaintiff's  petition,  prima  facie  evidence  of  the  plaintiff's 
right  to  recover,  in  which  it  shall  be  lawful  for  the  court  to  adjudge 
a  sale  of  the  lot  of  each  person  as  will  pay  his  or  her  part  of  the  cost 
according  to  the  estimate  of  the  engineer  against  him  or  her  for 
such,  and  it  shall  be  lawful  for  the  court  hearing  the  case  to  adjudge 
a  sale  of  so  much  of  the  lot  or  lots  as  will  pay  his  or  her  part, 
and  may  have  personal  judgment  against  the  defendants  liable  for 
the  cost  of  the  work  also. 

Pursuant  to  the  authority  conferred  by  the  aforesaid  sections  of 
the  charter  of  the  city  of  Henderson,  the  common  council  of  that 
city  passed  an  ordinance  ordaining  that  the  south  side  of  Washing- 
ton street,  from  Main  to  Green  streets,  be  graded  and  improved  by 
a  gutter  and  pavement  in  accordance  with  the  specifications  of  said 
ordinance. 

The  records  of  the  city  show  that  this  ordinance  was  first  read  and 
adopted  on  the  9th  day  of  May,  1894;  that  it  had  its  second  reading 
on  May  10,  1894;  that  at  these  readings  same  was  passed  by  a  vote 
of  more  than  two-thirds  of  all  members  of  the  common  council  prfs- 
en^  upon  a  yea  and  nay  vote,  yeas  and  nays  being  recorded.  The 
records  further  show  that  this  ordinance  was  published  in  the  Daily 
Jovrnaly  a  newspaper  published  in  the  city  of  Plenderson,  for  at 
least  ten  days,  and  that  a  contract  was  entered  into  to  do  this  work 
between  the  city  of  Henderson  on  the  one  part  and  one  Ed.  Maniion, 
with  Gabe  as  his  security,  on  the  24lh  day  of  May,  1894,  and  that 
this  contract  was  approved  by  the  common  council  on  the  same  date, 
the  contract  being  signed  by  J.  B.  Johnson,  mayor  pro  tern. 

Section  4  <if  the  ordinance  aforrsaid  provides  it  is  further  or- 
dained that  **the  city  of  Henderson  shall  not  in  any  event  be  held 
liable  for  any  of  the  costs  of  furnishing  any  materials  or  doing  said 
work.  The  contractor  furnishing  the  material  and  doing  said  work 
shall  look  exclusively  to  the  property  holders  fronting  gaid  improve- 
ment for  his  pay;  provided,  hovveviT,  that  the  common  council  may, 
in  its  discretion,  advatice  the  money  or  any  part  thereof  to  the  con- 
tractor on  the  cost  of  said  improvement  on  the  condition  that  the 
said  contractor  assign  to  the  city  his  lien  on  the  property  fronting 
on  said  iniproveuicnt  on  which  said  advance  is  made." 

And  the  contract  aforesaid  also  stipulates,  in  addition  to  agreeing 
to  do  the  work  in  accordance  with  the  specifications,  '*that  in  the 
event  the  city  of  Henderson  advances  the  money  on  the  cost  of  said 
improvement  that  the  said  INIamion  will  assign  the  city  his  lien  on 
the  property  fronting  on  the  improvement.  Said  ordinance  is  made 
as  in  said  ordinance  provided." 

On  the  30th  day  of  .June,  1894,  S.  H.  Kimmel,  the  city  engineer 
of  the  city  of  Henderson,  reported  to  the  common  council  of  the 
city  that  the  work  of  constructing  the  brick  sidewalk  and  the  brick 
gutter  on  Washington  street,  between  Main  and  Green  streets,  as 
authorized  by  the  ordinance  adopted  by  the  common  council  of  the 
city  of  Henderson  on  the  10th  of  May,  1894,  and  recorded  in  the  pro- 
ceedings of  the  common  council,  had  been  completed  as  contracted 
for;  that  there  was  on  th^  south  side  of  Washington  street,  between 
Green  and  Main  streets,  449.1  lineal  feet;  that  the  cost  of  the  work 
at  $1.42  amounted  to  $637.72;  that  Nick  Becker  owned  207/05  of  said 
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feet,  and  that  he  owed  for  the  work  so  done  $294.01,  at  the  rate  of 
$1.42  per  front  foot. 

It  also  appears  from  the  record  that  on  the  5th  day  of  July,  1894, 
the  contractor,  Mamion,  assigfned  all  his  ri>;ht,  title  and  interest  to 
said  claim  against  the  said  Becker  and  others  to  the  city  of  Hender- 
son for  the  work  cione  as  aforesaid  in  front  of  his  property  in  accord- 
ance with  the  ordinance  heretofore  recited. 

And  it  is  to  enforce  this  lien  that  this  suit  has  been  instituted  by  the 
city  of  Henderson  aja:ainst  said  Becker,  and  Siime  is  resisted  by  said 
Becker  upon  a  number  of  grounds:  First,  by  demurrer  to  the  plain- 
tiff's petition,  which  was  proi)erly  overruled,  and  then  by  answer, 
in  which  the  following  defenses  are  relied  upon: 

1st.  They  charge  that  the  copy  of  the  ordinance  filed  with  plain- 
tiff \s  pleading  was  not  a  true  copy;  that  the  yea  and  nay  votes  were 
not  recorded  when  the  ordinance  was  parsed  or  approved  or  signed; 
that  the  names  of  the  councilmen  voting  for  the  passage  of  said  or- 
dinanc*f  were  inserted  in  the  journal  of  the  proceedings  of  the  coun- 
cil after  said  ordinance  hacl  been  passed  and  approved,  and  after  the 
contract  for  doing  the  work  had  been  let,  and  when  same  was  with- 
out authority,  and  upon  the  further  claim  that  same  was  not  pai^sed 
by  a  two-thirds  vote  of  the  council  at  any  session. 

2d.  That  the  ordinance  itself  authorized  the  city  to  advance  to 
Mamion,  the  contractor,  the  money  to  do  the  work  in  question,  and 
that  this  money  was  furnished  by  the  said  city;  that  the  city  had  no 
power  lo  advance  money  to  improve  stret^ts  that  by  ordinance  are 
required  to  be  improved  at  the  expense  of  the  abutting  property, 
and  that  jilaintiff  voluntarily  paid  said  debt,  and  had  no  cause  of 
action. 

3d.  Upon  the  ground  that  the  charter  of  the  city  required  every 
ordinance  involving  the  expenditure  of  money  within  three  days 
after  its  passage  to  be  correctly  and  legibly  engroased  by  the  clerk 
and  presented  to  the  mayor,  approved  by  him  or  returned  to  the 
council  with  his  objections  in  writing  before  the  first  regular  meet- 
ing, which  shall  not  be  held  within  five  days  after  it  is  presented  to 
him;  and  if  he  returns  same  with  his  objections  it  is  not  valid  until 
it  is  passed  by  a  vote  of  two-thirds  of  all  the  councilmen  then  in 
office^  the  yeas  and  nays  being  recorded  in  the  journal,  the  defend- 
ant alleging  that  said  ordinance  was  an  ordinance  involving  the 
expenditure  of  money,  and  it  was  necessary  to  its  validity  that  it 
should  have  been  engrossed  and  presented  to  the  mayor,  and  that  it 
was  never  presented  to  the  mayor  fur  his  approval,  and  was,  there- 
fore, void. 

Let  us  take  up  these  defenses  in  the  order  in  which  they  are  made. 
First,  section  8279  provides  that  no  ordinance  shall  take  effect  and 
be  binding  until  same  shall  be  twice  publicly  read  and  passed  by  the 
common  council  at  two  sessions  held  on  different  days,  a  majority 
of  those  present  voting  for  same  on  both  passages,  the  yeas  and  nays 
being  called  and  entered  uf)on  the  journal;  provided,  however,  that 
all  ordinances  requiring  the  improvement  of  streets  and  alleys  or 
the  construction  of  sewers  or  fixing  salaries,  etc.,  or  appropriating 
money  where  the  amount  appropriated  is  in  excess  of  $100,  shall  on 
each  passage  receive  the  vote  of  two-thirds  of  all  the  councilmen 
then  elected,  ye«s  and  nays  being  called  and  entered  on  the  jour- 
nal. 

Section  3246  provides  that  at  each  regular  meeting  the  proceed- 
ings of  the  preceding  regular  meeting  and  any  intervening  meeting 
or  meetings  shall  be  publicly  read,  corrected,  approved  and  signed 
by  the  presiding  officer  and  attested  by  the  clerk. 
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Now  the  facts  in  this  ease  seem  to  be  that  this  ordinance  was  twice- 
publicly  read  and  passd  by  the  common  council  at  two  sessions  held 
on  different  days.  It  further  appears  from  the  proof  that  the  clerk 
failed  to  record  the  yea  and  nay  votes,  simply  noting  that  of  the 
eleven  members  of  the  council  present  nine  had  voted  in  favor  of 
the  ordinance  and  two  af^ainst  it,  giving:  the  names  of  the  two  who 
voted  against  it.  The  minutes  of  the  meeting:  show  the  names  of 
the  members  of  the  common  council  who  were  present,  and  the 
record,  therefore,  with  reasonable  certainty  shows  both  the  names 
of  those  who  voted  yea  and  those  who  voted  nay.  The  evidence 
for  plaintiff  conduces  to  prove  when  the  proceedings  of  these  two 
meetings  were  read  by  the  clerk  at  the  regular  meeting  held  by  the 
common  council  on  the  15th  day  of  May,  1894,  the  presiding  officer 
called  the  attention  of  the  clerk  to  the  fact  that  it  was  his  duty  to 
write  out  fully  the  names  of  the  members  of  the  council  who  voted 
yea,  and  this  was  dcme  by  the  clerk  on  the  15th,  and  before  said 
minutes  were  signed  by  the  presiding  officer. 

About  the  date  when  this  interlineation  occurs  there  is  some  con- 
trariety of  proof,  the  mayor  yjro  tem.j  the  clerk  and  four  of  the  mem- 
bers of  the  council  all  swearing  positively  that  this  interlineation 
was  made  on  the  15th.  before  the  minutes  were  signed  or  the  con- 
tract let. 

The  appellant,  on  the  other  hand,  proves  by  his  own  testimony 
and  that  of  his  attorney,  J.  L.  Dorsey,  that  they  examined  this  rec- 
ord as  late  as  the  24th,  after  the  ordinance  was  signe<l  and  the  con- 
tract let,  and  that  at  that  date  the  names  of  the  councilmen  voting 
yea  had  not  been  interlined,  and  siine  was  done  after  that  date. 

It  is  very  difficult  for  the  court  to  determine  what  are  the  exact 
facts  in  regard  to  this  matter,  but  we  think  the  conclusions  reached 
by  the  trial  court  are  sustained  by  the  weight  of  the  evidence  and 
should  not  be  disturbed. 

Appellant  in  this  case  stakes  his  claim  for  reversal  chiefly  upon  the 
fact  that  the  ordinance  for  the  improvement  of  Washington  street 
was  an  ordinance  appropriating  or  Involving  the  expenditure  of 
money,  and  that  it  was  necessary,  in  order  to  give  validity  to  said 
ordinance,  that  same  should  have  been  correctly  and  legibly  en- 
grossed by  the  clerk  and  presented  to  the  mayor  for  his  approval, 
and  that  this  was  not  done,  and  that  for  that  reason  the  oroinance 
was  void. 

Section  3801  requires  every  ordinance,  resolution,  order  or  measure 
appropriating  or  involving  the  expenditure  of  money,  etc.,  to  be  so 
engrossed  and  presented  to  the  mayor  by  the  clerk  for  his  approval; 
that  if  he  approves  same  he  shall  sign  it;  that  if  he  docs  not  approve 
same  he  shall  return  it  with  his  objections  in  writing  to  the  common 
council  at  the  first  regular  meeting,  which  shall  not  be  held  within 
five  days  after  the  same  shall  have  been  presenteil  to  the  mayor, 
and  same  shall  be  immediately  reconsidered  by  the  council,  and 
shall  not  take  effect  and  be  binding  unless  again  passed,  two-thirds 
of  all  the  members  elected  voting  for  same,  and  the  yeas  and  nays 
being  called  and  recorded  upon  the  journal;  or,  if  the  mayor  fail  to 
return  the  ordinance  or  resolution  or  measure  as  herein  provided,  it 
shall  take  effect  and  be  in  force  from  the  time  he  should  have  re- 
turned it. 

Section  3309  provides  that  a  mayor  pro  tern,  shall  be  chosen  by 
each  common  council  at  its  first  regular  meeting  after  its  organiza- 
tion, or  as  soon  thereafter  as  practicable,  from  among  its  members, 
and  he  shall,  in  the  absence  of  the  mayor,  or  during  his  disability, 
or  in  case  of  a  vacancy,  perform  the  duties  and  exercise  all  the  pow- 
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er3  vested  in  the  mayor,  but  he  shall  not  approve  or  veto  an  ordi- 
nance, resolution  or  measure  during:  the  absence  or  disability  of  the 
mayor,  unless  such  absence  or  disability  shall  have  continued  longer 
than  ten  consecutive  days. 

It  is  an  admitted  fact  that  this  ordinance  was  never  presented  to 
the  mayor;  it  is  ulso  an  admitted  fact  that  the  mayor,  at  the  time 
of  the  passaae  of  the  ordinance  on  the  15th  day  of  May,  1894,  was  in 
the  city  of  Henderson,  and  the  records  also  show  that  on  the  19th  he 
approved  a  considerable  number  of  other  ordinances. 

It  is  manifest  that  the  validity  of  this  ordinance  at  last  turns  upon 
the  question  as  to  whether  the  ordinance  itself  was  a  measure  in- 
volving the  expenditure.of  money  by  the  city.  It  is  very  earnestly 
contended  for  t lie  appelant  that  it  did  involve  the  expenditure  of 
money,  because  the  ordinance  itself  provided  that  the  council,  in  its 
discretion,  mi)(ht  advance  the  money  or  any  part  thereof  to  the 
contractor,  on  the  cost  of  such  improvement,  on  condition  that  said 
contractor  assign  to  the  city  his  lien  on  the  property  fronting  on  said 
improvement,  and  that  in  the  contract  made  with  Mamion  he 
agreed  to  assign  to  the  city  his  lien  in  the  event  the  city  advanced 
the  money  to  him. 

It  is  true  that  these  provisions,  both  in  the  ordinance  and  the  con- 
tract, seem  to  contemplate  the  pOvSsibility  of  the  city  becoming  the 
purchaser  of  the  liens,  which  would  inure  to  the  contractor  upon 
the  completion  of  the  work  in  accordance  with  the  terms  of  the  con- 
tract; but  primarily  it  was  in  no  sense  an  ordinance  involving  the 
expenditure  of  money  by  the  city,  as  the  ordinance  clearly  provides 
that  the  work  should  be  done  at  the  expense  of  the  property  holder. 
It  was  one  of  the  usual  and  customary  orders  passed  by  the  common 
council  in  the  discharge  of  the  necessary  duties  imposed  upon  it  by 
law.  *^An  ordinance  for  the  improvement  of  a  street  by  building  a 
pavement  and  sidewalk  does  not  necessarily  involve  an  appropria- 
tion of  money  because  none  is  appropriated;  it  does  not  involve  the 
expenditure  of  money  because  none  is  expended  through  the  ordi- 
nance, and  same  is  not  such  an  act  or  ordinance  as  is  required  by  the 
charter  to  be  approved  by  'the  mayor.'*  (Preble  v.  Portland,  45 
Maine,  241.) 

**The  signature  of  the  mayor  of  a  city  incorporated  under  the  gen- 
eral laws  of  a  State  is  not  usually  essential  to  the  validity  of  an  ordi- 
nance of  such  city  when  it  is  regularly  passed  by  the  proper  body, 
and  has  been  duly  recorded  by  the  proper  officer.''  (Martindale  v. 
Palmer,  2  Ind.,  411;  Fisher  v.  Graham,  1  Cin.,  113;  Chaffee  v. 
Grainger,  6  Mich.,  651.) 

There  is  nothing  in  the  charter  of  cities  of  the  third  class  which 
requires  the  mayor's  signature  to  the  ordinances,  minutes  or  resolu- 
tions passed  by  the  common  council,  unless  they  appropriate  money, 
or  involve  the  expenditure  of  money,  or  grant  some  license,  priv- 
ilege or  franchise.  All  other  proceedings  may  be  approved  and 
signed  by  the  presiding  officer  at  a  regular  meeting  of  the  council. 

Theonly  resolution  of  the  council  directing  an  expenditure  of  money 
in  connection  with  this  work  was  the  resolution  accepting  the  work 
and  directing  the  clerk  to  issue  the  scrip  advancing  the  money  to 
the  contractor,  and  same  is  the  only  resolution  involving  the  ex- 
penditure of  money.  There  is  no  controversy  as  to  the  signature 
and  approval  of  the  mayor  to  that  resolution  and  contract. 

It  does  not  seem  to  us  that  appellant  in  this  case  should  complain, 
because  the  contractor  who  did  this  work  has  reason  to  believe  that 
he  could  collect  the  money  due  him  for  same  without  being  driven 
to  the  expense  of  enforcing  his  lien  against  the  property  of  the  ap- 
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pellant.  Certainly  the  knowledge  that  he  could  sell  his  claim  and 
realize  the  money  for  same  at  its  full  value  did  not  add  anything  to 
the  cost  of  the  improvement  for  the  appelhint. 

It  is  not  apparent  to  us  why  the  city  of  Henderson  could  not  be- 
come the  purchaser  of  this  claim  and  be  invested  with  all  the  rights 
of  an  assignee  to  collect  same,  or  how  such  transfer  or  assignment  in 
any  way  was  injurious  to  the  rights  of  this  defendant.  There  is 
nothing  in  section  3304  which  is  mandatory  upon  the  mayor;  he  can 
sign  the  ordinance  or  not  sign;  he  can  return  it  either  with  or  with- 
out his  veto,  or  he  can  do  neither,  the  whole  object  of  this  section  be- 
ing to  bring  to  the  attention  of  the  m:\yor  as  chief  executive  olficer 
of  the  city  all  ordinances  which  recjuire  the  expenditure  of  money, 
or  the  grant  of  license,  franchise  or  privilege. 

We  conclude  that  the  ordinance  in  question  was  not  such  an  ordi- 
nance as  by  law  had  to  be  presented  to  him  for  his  approval,  as  pro- 
vided in  section  331)4,  but  that  same  was  such  an  ordinance  as  the 
common  council  of  the  city  had  full  power  and  authority  to  pass; 
and,  when  the  minutes  adopting  said  ordinance  were  approved  and 
signed  by  the  presiding  officer  and  attested  by  the  clerk,  they  had 
all  the  binding  force  and  legality  which  could  be  given  them. 

For  the  reasons  indicated  in  this  opinion  this  cause  is  atlirmed. 


Hill  v.  Rldd,  &c.,  agent,  &c, 
(Filed  January  23,  1897--Not  to  be  reported.) 
Hill  <&  Hill  for  appellant. 
Wilfred  Carrico  for  appellees. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  White. 

This  is  an  appeal  from  a  judgment  of  the  Daviess  Circuit  Court 
in  favor  of  appellee  and  against  appellant.  The  suit  was  instituted 
by  appellee  to  recover  of  appellant  installment  due  on  contract  or 
lease  of  house  in  the  city  of  Owensboro,  Ky.  The  same  issues  were 
tried  by  this  court  in  the  case  of  Hill  v.  Budd,  decided  by  this  court 
April  2U,  1896,  and  reported  in  ante,  page  65,  and  in  that  case  the 
court  decided  against  appellant,  and  this  court  affirms  and  adopts 
the  opinion  in  that  case  as  being  decisive  of  the  issues  in  this  case. 

The  judgment  appealed  from  is  affirmed  with  damages. 


Johnson  v.  Trustees  Common  School  District  No.  13,  <&c. 

(Filed  January  22, 1897— Not  to  be  reported.) 

Liability  of  trustees  of  common  school  district — In  this  action  against  **  The 
Trustees  of  Common  School  District  No.  13,  Mason  County,"  as  a  corporation, 
to  recover  a  balance  alleged  to  be  due  plaintiff  as  teacher  under  a  contract  of 
employment  with  the  trustees,  the  court  erred  in  sustaining  a  demurrer  to  the 
petition,  the  trustees  being  a  body  corporate,  with  perpetual  succession,  and 
their  corporate  name  being  that  quoted.  It  is  not  necessary  to  determine 
what  is  the  appropriate  remedy  to  enforce  payment  of  the  judgment  that  may 
be  rendered. 
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L.  W.  Galbraith  and  E.  L.  Worthington  for  appellarit. 
Cochran  &  Son  fc.r  appellees. 
Appeal' from  Mason  Circuit  Court. 
Opinion  of  tiie  court  by  Judge  Paynter. 

The  trustees  of  Common  School  District  No.  13,  Mason  county^ 
entered  into  a  ccmtract  with  Milton  Johnson  to  teach  the  common 
school  of  the  district,  beginning  on  the  2d  of  September,  1889,  for 
the  consideration  of  $1,350,  for  a  ten  months'  school.  Johnson  was 
to  employ  and  pay  an  assistant  teacher,  and  also  the  janitor.  The 
amount  was  to  be  paid  in  monthly  installments.  The  trustees  were 
not  to  be  responsible  further  than  for  the  special  tax,  and  the  amount 
to  be  furnished  by  the  State.  It  was  also  agreed  that  if  the  *'tax 
and  public  money  do  not  amount  to  $1,3'>0  that  the  school  shall  run. 
at  that  rate,  and  not  for  ten  months.'' 

The  year  following  a  similar  contract  was  made  with  the  trustees- 
of  the  district  with  Johnscm  to  teach  the  school,  etc. 

The  petition  fully  alleges  the  terms  of  the  contract,  and  that  he 
had  fully  complied  with  it,  etc.  He  alleged  facts  showing  that  a 
tax  had  been  properly  levied  in  the  district  to  supplement  the 
amounts  which  would  come  to  the  district  from  the  State;  that  for 
the  year  of  1889  the  fund  from  the  State  was  $246  and  district  tax 
$1,03-1,  makint;  $1,280;  that  the  State  fund  was  paid  the  plaintiff  and 
$950  of  the  district  tax,  leaving  due  him  for  that  year  $84.  It  is  also 
alleged  that  the  State  fund  for  1890  was  $322.34  and  district  fund 
was  $1,061.18 ;  that  the  State  fund  was  paid  him  ana  $900  of  the  dis- 
trict fund ;  that  on  these  balances  the  sum  of  $100  has  been  paid. 

The  balance  due  for  the  year  of  1890,  before  the  payment  of  the* 
$100,  is  erroneously  alleged  to  be  $161.18,  as  under  the  contract  he 
was  to  receive  $1,350  for  teaching  the  school,  etc.,  on  which  he  was 
paid  the  sums  of  $322.34  and  $900;  total  $1,222.34.  This  amount,  de- 
ducted from  $1,350,  left  the  balance  due  $127.66,  as  the  contract  does 
not  provide  that  he  shall  have  an  amount  equal  to  the  State  fund, 
and  district  tax,  but  only  $1,350  for  the  ten  months. 

The  trustees  of  the  district  were  authorized  to  make  the  contracts.. 
The  plaintiff'  rendered  the  services  as  required  by  the  contracts.  He 
has  not  been  paid  the  amounts  to  w*hich  he  is  entitled  under  them. 
The  trustees  and  their  successors  are  a  body-politic  and  corporate^ 
with  perpetual  succession  by  the  name  of  trustees  for  their  district,, 
and  as  such  may  sue  and  be  sued,  etc. 

For  whatever  amount  that  may  be  due  the  plaintiff  under  his  con- 
tracts, he  is  entitled  to  a  judgment  against  the  **Trustees  of  Common 
School  District  No.  13  of  Mason  County." 

In  this  action  we  are  not  called  upon  to  consider  the  question  as^ 
to  what  is  the  appropriate  remedy  to  enforce  payment  ol  the  judg- 
ment. Tlie  court  erred  in  sustaining  a  demurrer  to  the  petition  and 
in  dismissing  it. 

Wherefore,  the  judgment  is  reversed,  with  directions  that  further 
proceedings  conform  to  this  opinion. 
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Pt»WER  V.  Walker, 
(Filed  May  18, 1896— Not  to  be  reported.) 

Damages  for  breach  of  building  contract — Judgment  sustained  by  evidence — 
In  this  action  against  a  building  contractor  upon  a  written  contract,  and  .an 
alleged  modification  thereof,  by  which  plaintiff  undertook  to  furnish  to  de- 
fendant for  the  building  of  a  courthouse  ''all  the  galvanized  iron  work,  slat- 
ing and  tin  work,"  and  to  put  up  and  complete  same  according  to  certain 
plans  and  specifications,  the  defendant  pleaded  as  a  counterclaim  the  damages 
he  had  suffered  by  plaintiff ^s  abandonment  of  the  work  before  it  was  com- 
pleted ;  and  plaintiff,  having  pleaded  as  an  excuse  for  his  abandonment  of 
the  work  the  defendant's  failure  to  comply  with  the  alleged  modification  of 
the  contract  as  to  the  terms  of  payment,  the  evidence  being  conflicting  upon 
the  issues  of  fact  as  to  whether  there  was  a  modification  of  the  contract  as  al- 
leged, and  as  to  the  amount,  of  damages,  this  court  will  not  disturb  the  find- 
ing of  the  lower  court  upon  these  issues. 

Tyler  &  Apperson  for  appellant. 

J.  L.  Ellistoo  for  appellee. 

Appeal  from  Montgomery  (Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

John  H.  Walker  had  contracted  with  Montgomery  county  to  build 
a  euurthousae  at  Mt.  Sterling. 

Power  entered  into  a  written  contract  with  Walker,  by  which  he 
agreed  to  furnish  a!l  the  galvanized  iron  work,  slating  and  tin  work 
put  up,  complete  the  same  in  every  particular  in  a  neat  and  work- 
manlike manner  according  to  certain  plans  and  specifications  which 
had  been  prepared  by  certain  architects.  He  agreed  to  complete  the 
work  as  fast  as  the  **t:eneral  progress*'  of  building  would  permit, 
and  for  which  Walker  agreed  to  pay  him  $1,625,  eighty  per  cent, 
of  ^*all  work  executed  under  this  contract  and  put  up  in  said  build- 
ing, once  every  thirty  days,"  and  the  balance  was  to  l>e  paid  when 
the  work  was  completed. 

Power  proceeded  to  execute  the  work,  but  before  its  completion 
abandoned  it,  as,  he  claims,  because  Walker  fniled  to  pay  him  ac- 
cording to  the  terms  of  the  contract.  He  claims  that  thp  written 
contract  was  modified  in  this,  to  wit:  Instead  of  Walker  paying^ 
him  eTery  thirty  days  eighty  per  cent,  of  all  work  executed  under 
the  contract  and  '*put  up  in  said  building,"  Walker  agreed  to  pay 
him  every  thirty  days  eighty  per  cent,  of  whatever  material  he 
should  have  on  the  ground  for  the  purpose  of  being  used  in  the 
building  in  addition  to  that  which  should  be  **put  up"  in  the  build- 
ing. 

This  action  was  brought  on  the  written  contract  and  the  alleged 
modification  of  it. 

It  is  clear  from  this  record  that  when  Power  abandoned  the  worlc 
Walker  had  paid  him  more  than  eighty  per  cent,  of  the  work  under 
the  contract  which  he  had  ^'put  up  in  the  said  building." 

It  follows  then,  if  the  contract  evidenced  by  the  writing  was  not 
modified,  Power  had  no  excuse  in  law  for  refusing  to  complete  the 
work  which  he  had  undertaken  to  do. 

The  court  dismissed  the  petition  in  this  case  by  which  Power 
sought  to  recover  the  difference  between  the  C(mtract  price  and  the 
amount  which  he  alleges  he  had  lieen  paid  thereon.  The  court  nec- 
essarily passed  upon  the  question  as  to  whether  there  had  been  a 
modification  of  the  contract, 
vol.  i«— 57 


890  POWER   V.    WALKER. 

The  case  seems  to  have  turned  principally  upon  this  question. 
Walker  claimed  it  cost  him  $554  to  complete  the  worlc  whicn  Power 
had  undertaken  to  do;  that  he  had  been  damaged  several  hundred 
dollars  because  of  Power's  failure  to  execute  the  work  in  such  man- 
ner as  his  contract  required  him  to  do;  that  he  had  paid  Power  on 
on  the  work  $983.20,  which  was  more  than  he  was  entitled  to  re- 
ceive. 

These  were  all  questions  of  fact,  as  well  as  was  the  question  as  to 
the  modification  of  the  contract.  There  was  much  testimony  taken 
upon  them.  We  will  not  disturb  the  conclusions  of  the  learned  judjje 
on  these  issues  of  fact. 

Therefore,  the  judgment  is  affirmed. 

Jud^e  Hazeiri)«  not  Mttini;. 

The  court  delivered  the  following  response  to  petition  for  rehear- 
ing Fetjruary  27,  1897: 

W^e  will  assume  that  Power  had  the  right  to  abandon  the  work 
beci\use  Walker  had  failed  to  comply  with  the  terms  of  the  contract. 
From  this  point  of  view  the  judgment  must  be  affirmed. 

This  action  was  upon  ihe  covenant,  and  Power  had  the  right  to 
maintain  an  action  upon  the  covenant,  if  anything  was  due  him 
thereunder.  (Jewell  v.  Blanford,  7  Dana,  472;  Ilankin  v.  Darnell, 
11  B.  M.,  30.) 

Under  the  doctrine  enunciated  in  Elizabethtown  &  Padueah  Rail- 
road Co.  V.  Pottinger  Bros  ,  10  Bush,  188,  he  had  the  right  to  main- 
tain his  action  for  the  value  of  the  work  done  under  the  contract, 
and  also  for  damages  which  he  had  sustained  for  its  breach  by  way 
of  profits. 

Under  the  rule  announced  in  Rankin  v.  Darnell  he  could  not  have 
maintained  an  action  of  assumpsit,  but  only  an  action  on  the  cove- 
nant. 

The  fact  that  Power  may  have  had  the  right  to  abandon  the  work 
under  the  contract  did  not  entitle  him  to  recover  the  contract  price. 
(Chamberlain  v.  McCallister,  6  Dana,  352.) 

This  is  in  accord  with  the  current  of  authorities.  He  did  not  seek 
to  recover  damages  in  this  case,  nor  did  he  allege  or  prove  what  his 
profits  would  have  been  had  he  completed  the  work  under  the  con- 
tract. 

He  alleges  the  contract  price  for  the  work  and  the  amount  that 
had  been  paid  him  thereon;  he  did  not  allege  the  value  of  the  work 
which  he  did  in  the  performance  of  the  contract,  but  said  that  the 
work  could  have  been  completed  for  §100.  He  asked  Judifment  for 
the  ditterence  between  the  amount  which  had  been  paid  him  on  the 
work  and  the  contract  price. 

The  testimony  'in  this  case  overwhelmingly  shows  that  $100  or 
anything  like  that  amount  would  not  have  completed  the  work 
under  the  contract.  He  was  entitled  to  recover  the  value  of  the 
work  done  under  the  contract,  and  the  contract  must  furnish  the 
rule  for  the  measurement  of  the  recovery.  (Western  v.  Sharp,  14 
B.  M.,  177.) 

Power  in  his  deposition  said  that  he  could  not  give  the  value  of 
the  material  or  labor  which  he  furnisher!  under  the  contract.  Hav- 
ing failed  to  establish  inferentially  the  value  of  the  work  done  by 
showing  the  amount  necessary  to  complete  it,  we  are  left  without 
any  basis  upon  which  to  calculate  the  value  of  the  work  performed 
under  the  contract,  unless  we  assume  that  the  amount  which  Walker 
contracted  to  pay  for  the  completion  of  the  work  was  reasonable. 

The  contract  between  Walker  and  Montgomery  county  has  not 


POWER    V.    WALKER.  89 1 

t)een  made  part  of  the  record,  and  we  do  not  know  the  prices  which 
Walker  was  to  receive  for  the  work  which  Power  had  contracted 
to  perform,  nor  is  it  material  to  know.  Power  is  not  entitled  to  re- 
-cover  the  prices  which  the  county  agreed  to  pay  Walker,  nor  upon 
^  quantum  meruit.  Neither  does  he  seek  a  recovery  to  be  measured 
by  either  of  those  methods,  but,  as  we  have  said,  seeks  a  recovery 
on  the  covenant. 

It  is  contended,  however,  that  the  superintendent  of  the  work  for 
the  county  estimated  the  value  of  the  work  at  over  $2,000  in  fur- 
nishinizr  a  basis  for  a  settlement  between  Walker  and  the  county. 
This  in  nowise  is  competent  to  show  the  value  of  the  work  Power 
performed  under  the  contract.  There  is  no  pretense  that  Walker 
ever  agreed  to  pay  Power  more  than  |l,()2o  for  the  work.  Had  he 
-completed  it  he  was  only  entitled  to  the  contract  price,  regardlais  of 
the  amount  which  Walker  was  to  or  did  receive  for  it.  When  Power 
abandoned  the  work  he  was  not  entitled  to  be  paid  for  his  work 
according  to  Walker's  contract  with  the  county,  but  according  to 
Walker's  contract  with  him. 

Assuming  the  proper  way  to  ascertain  the  value  of  Power's  work 
is  to  take  from  the  contract  price  the  expense  Walker  incurred  to 
•complete  the  work,  we  will  proceed  to  state  the  account. 

We  think  Walker  is  entitled  to  the  credit  for  the  $25  paid  Vogler 
for  Power  September  20,  1890,  and  which  is  embraced  m  Walker's 
account.  Mdvee  testifies  that  he  paid  the  $65  to  Vogler.  Vo«:ler  ad- 
raits  Walker  paid  him  sonif*  money.  Walker  testifies  that  he  paid  this 
425,  and  it  appears  this  %'lb  is  not  part  of  the  $65,  which  is  the  total 
of  the  amounts  paid  Vogler  by  McKee.  Walker  claims  he  has  paid 
Power  and  furnished  material  to  complete  the  work  Power  under- 
took to  perform $983  87 

Take  from  it  sheet  lead $33  55 

Expressage  and  cartage  on  it 6  40 

39  95 

Leaves  amount $943  92 

With  which  Power  should  be  charged  as  payments  on  the  work 
which  he  did.  Add  the  amount  of  $554  which  Walker  contracted 
to  pay  to  complete  Power's  work  and  it  would  make  $1,498.92  which 
Walker  has  ymid  Power  for  work  and  contracted  to  pay  another  to 
complete  it. 

We  think  the  item  Tor  sheet  lead  is  incorrect,  because  Power's 
contract  did  not  require  him  to  put  uu  sheet  lead.  There  is  some 
<lispute  as  to  $23.40  claimed  for  extra  galvanized  iron  work.  Pow- 
er's contract  required  him  to  put  up  the  galvanized  iron  work,  and, 
as  it  is  not  clear  from  the  evidence  that  this  galvanized  iron  work, 
claimed  to  be  extra,  is  not  embraced  in  the  contract,  it  should  be 
disallowed.  Walker  was  entitled  to  credit  for  the  value  of  the  tower 
belt  which  he  furnished  to  complete  the  work,  as  Power  never  fur- 
nished the  (me  which  he  said  he  made  and  kept  in  his  shop. 
•Of  course  it  was  not  used  in  completing  the  work  he  had  under- 
taken. 

Assumine  that  Power  had  the  right  to  abandon  the  work,  he 
could  not  be  made  to  pay  any  damages  which  resulted  to  Walker 
rsubsequent  to  the  time  of  the  abandonment.  Walker  asserted  a 
-claim  for  damages  to  the  walls  of  the  building  in  consequence  of 
Power  failing  to  construct  pipes  so  as  to  c*arry  off  the  water  from 
that  part  of  the  roof  on  which  he  had  put  slate,  and  in  not  putting 
the  slate  on  a  part  of  the  roof  completed  ready  for  it,  and  thus  al- 
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lowed  the  water  to  run  down  on  the  walls,  greatly  damagfnfr 
them.  If  at  ail,  this  damage  raiulted  before  Power  abandoned  the 
work. 

There  was  considerable  testimony  offered  on  this  claim,  and,  while 
it  is  not  of  an  entirely  satisfactory  character  as  to  tho  exact  amount  of 
damages  sustained,  the  Judgment  of  the  court  below  should  not  be 
disturbeii  because  the  court  may  have  reached  the  conclusion  that 
the  damage  Walker  so  sustained  was  equaL  to  the  difference  be- 
tween the  contract  price  and  the  amount  he  paid  Power  an<l  the 
amount  he  contracted  to  pay  to  complete  the  work  as  heretofore 
stated. 

The  court  did  not  give  any  reason  for  dismissing  the  petition,  but 
he  necessarily  did  so  for  the  reason  given  in  the  opinion  or  In  this 
response. 


White  v.  Wilson's  adm'rs. 
(Filed  Januarys,  1897.) 

1.  Right  to  recover  money  advanced  to  pay  losses  at  gaming — Where  one  who 
has  advahced  money  to  another  to  pay  losses  at  cards  after  the  losses  have 
been  incurred  was  jointly  interested  with  the  winners,  however  smaU  the  ex- 
tent of  his  interest,  he  can  not  recover  the  money  thus  advanced. 

Where  there  was  a  *'take-out"  in  a  game  of  cards  which  was  run  continu- 
ously at  a  club,  a  member  of  the  club  who,  to  some  extent  at  least,  managed 
the  game  for  his  own  profit,  which  was  to  come  out  of  the  *^take-out,'*  was 
jointly  interested  with  the  winners,  and,  having  advanced  to  a  player  money 
with  which  to  pay  his  losses,  he  can  not  recover  the  money  so  advanced,  being 
a  joint  wrongdoer. 

i?.  The  law  does  not  permit  corporations  to  be  formed  to  carry  on  gaming, 
and,  as  soon  as  a  corporation  is  used  for  that  purpose,  the  stockholders  so 
using  it  cease  to  act  as  stockholders  and  act  individually  and  for  themselves. 
Therefore,  it  is  immaterial  in  this  case  whether  or  not  the  club  at  which  the 
game  was  carried  on  was  incorporated  or  not. 

Burnett  &  D<4llam  and  Samuel  S.  Blitz  for  appellant.. 
Bobbins  &  Thomas  for  appellees.  1 

Appeal  from  Graves  Circuit  Court. 
Opinion  of  the  court  by  Judge  DuBelle. 

This  suit  was  brought  by  J.  T.  Wilson's  administrator  against  h]» 
heirs  and  creditors  to  settle  his  estate.  Among  the  claims  filed  with 
the  commissioner  was  a  note  in  favor  of  appellant  for  $138.50,  and 
an  account  in  his  favor  for  $325,  aggregating  $463^50.  They  were 
proven  in  the  usual  form,  the  additional  witness  to  the  account  be- 
ing T.  H.  Glover. 

Exceptions  were  filed  to  the  claims  upon  two  grounds.  First,  that 
the  claims  were  all  for  money  borc*iwed  from  appellant  for  the  pur- 
pose of  betting  on  and  playing  at  a  game  of  cards  called  "poker,** 
which  purp(xse  and  use  of  said  sums  wa<«  known  to  appellant;,  or,  sec- 
ond, that  appellant  won  said  sums  from  Wilson  at  poker,  and  that 
one  or  the  other  of  said  grounds  was  true,  but  appellees  did  not 
know  which  ground  was  true.  The  appellees  took  the  deposition 
of  the  appellant,  and  the  exceptions  were  sustained  by  the  court  be- 
low. From  the  judgment  sustaining  the  exceptions  this  appeal  is 
prosecuted. 
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It  appears  that  the  money  was  lost  in  the  Union  Club,  of  which 
appellant  was  a  member,  on  two  different  occasions,  and  in  games 
in  which  he  took  no  part  as  player.  The  sole  testimony  introduced 
is  that  of  the  appellant  himself  taken  by  the  appellee,  and,  as 
was  to  be  expected,  he  was  a  most  reluctant  witness  upon  many 
points. 

He  states  that  he  paid  out  the  money  for  which  the  note  was 
l^iven  less  than  three  years  before,  and  also  the  money  chiimed  in 
the  account  at  the  request  of  Wilson,  to  different  parties  to  whom 
Wilson  had  lost  it  at  cards  at  the  Union  Club;  that  he  waited  on  the 
gentlemen  engaged  in  the  games  at  various  times,  tmt  did  not  man- 
age the  game  more  than  other  members  of  the  club;  that  there  was 
£L  "take-out"  in  the  game  played  at  the  club  in  proportion  to  the 
value  of  the  hands  held — that  is  to  say  so  much  for  "jackpots,"  so 
much  for  "two  pairs,"  so  much  for  "fours,"  etc.,  the  amount  of  the 
**take-out"  being  taken  as  the  game  progressed  from  the  amount 
won  on  any  hand  above  a  certain  value,  and  out  of  this  "take-out" 
was  defrayed  the  expense  of  the  meals,  drinks  and  cigars;  that  it  all 
went  into  a  fund,  and  went  to  the  credit  of  the  club  if  there  was  any 
surplus;  that  this  takint;  out  was  done  by  any  member  of  the  club 
who  happened  to  be  convenient;  that  sometimes  if  there  was  any 
money  left  there  appellant  took  charge  of  it,  and  sometimes  the  col- 
ored boy,  Dave  Evans,  who  waited  on  the  club  members  and  visit- 
ors for  what  they  might  choose  to  give  him  ;  that  he  could  not  say 
from  recollection  who  were  the  parties  lo  whom  he  paid  the  money 
-at  Wilson \s  request,  and  did  not  know  that  he  could  name  one  man 
to  whom  he  paid  money  for  Wilson. 

According  to  appellant's  statement  the  game  was  running  continu- 
ously at  that  tiine.  There  was  a  dining  room  for  the  exclusive  use 
of  members  and  friends  invited  there  by  members,  and  the  meals 
were  furnished  from  the  hotel  below,  charged  to  the  club  and  paid 
out  of  the  take-out.  Appellant  on  a  number  of  occasions  paid  Mr. 
Seeltwch  his  accounts  lor  room  rent,  eatables,  etc.,  but  declines  to 
give  the  name  of  any  other  memlter  who  did  so.  He  states  that 
Dave  Evans  did  so  at  times,  but  it  is  obvious  that  the  p.iyments  by 
the  colored  steward  must  have  been  made  under  direction.  Books 
were  kept  at  the  club  showing  the  indebtedness  of  those  who  ob- 
tained checks  or  counters  on  cre<lit.  The  book  from  which  the  ac- 
<*ount  was  taken  was  kept  there  but  is  not  produced,  and  appellant 
{)rofesses  ignorance  of  its  whereabouts.  When  asked  if  he  had  any 
interest  whatever  in  the  take-out  he  says  not  personally  "any  more 
than  any  other  members  of  the  club;  I  suppose  I  got  my  part  in 
•eating,  drinking  and  smoking." 

The  only  evidence  as  to  the  time  of  the  request  by  Wilson  to  pay, 
and  the  time  the  payments  were  made,  is  that  of  appellant,  who 
states  that  it  was  in  both  instances  after  the  losses  had  been  incurred. 
Appellant  takes  occasion  to  state  once  or  twice  that  the  club  was 
incorporated. 

Weare  bound  from  the  evidence  to  conclude  that  all  the  payments 
were  made  at  Wilson's  request  and  for  his  benefit  after  the  losses 
were  incurred. 

Numerous  cases  have  been  cited  for  appellant  to  the  effect  that  in 
cases  in  which  money  has  been  ativanced  to  pay  losses  at  cards  after 
the  losses  had  been  incurred  the  money  is  recoverable.  But  we  think 
there  is  a  marked  distinction  between  those  cases  and  the  case  at 
bar. 

Whether  the  Union  Club  was  a  corporation  or  not  (and  there  is 
tio  competent  evidence  in  this  case  that  it  was)  the  fact  remains  that 
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appellant  wa»  to  some  extent  at  least  manag:in^  it,  and  for  his  owi» 
profit,  which  was  to  came  out  of  the  **take-out."  This  he  received 
either  as  a  partner  or  as  a  sfockholder,  and  for  the  purposes  of  this- 
opinion  it  makes  no  difference,  for  the  law*  does  not  permit  corpora- 
tions to  be  formed  to  carry  on  gaming,  and  as  soon  as  the  corpora- 
tion, if  any  there  was,  was  used  for  that  purpose,  the  stockholders 
BO  usinjf  it  ceased  to  act  as  stockholders,  and  acted  individually  and 
for  themselves.  In  this  view  there  can  be  no  doubt  of  appellant's 
interest  in  the  take-out. 

As  was  well  said  by  Judge  Bowden,  in  Triplett  v.  Seelbach,  11 
Ky.  Law  Rep.,  283,  "As  each  winning  hand  is  played  the  manager 
is  there  claiming  and  taking  his  share  of  what  is  won  by  that  hand. 
The  nominal  winner — he  who  actually  plays  the  hand — has  no  right 
to  take  as  his  onn  all  that  his  hand  won;  there,  as  it  lies^  it  be- 
longs jointly  to  him  and  to  the  manager;  the  latter  has  as  much  right 
lo  his  share,  called  a  *take-out,'  as  the  player  has  to  the  residue, 
Thus  he  who  plays  the  winning  hand  wins  for  himself  and  the 
manager.  It  is  the  most  effective  of  all  joint  enterprises;  the  man- 
ager is  always  the  partner  of  the  winner.  *  *  *  What  is  the  differ- 
ence in  principle  between  such  a  scheme  and  one  in  which  the 
manager  arranges  with  one  player  only  for  a  percentage  of  his  win- 
nings? His  right  in  either  case  is  to  the  winnings  as  such;  it  is  in 
them  that  he  has  an  interest.  Neither  in  the  one  case  nor  in  the^ 
other  can  it  be  material  to  inquire  what  induces  the  player  to  agree 
to  such  a  participation  in  the  amount  won.  If  the  manager  should 
furnish  the  money  to  be  used  in  the  game  that  would  be  the  induc- 
ing fact.  Why  it  is  not  so,  if  he  furnishes  gilded  parlors,  sumptuous 
meals  and  sparkling  wines?  The  question  is  not  as  to  what  moves, 
the  player  to  consent  that  the  manager  shall  be  a  participant 
with  hiin  in  what  he  wins;  the  fact  of  participation  is  alone  import- 
ant'' 

In  our  judgment  appellant  was  a  joint  wrongdoer  with  the  win- 
ners from  Wilson,  in  that  he  had  an  interest  in  the  winnings,  nO' 
matter  how  small. 

Under  the  principles  laid  down  in  the  case  cited  above,  and  in  the 
same  case  when  decided  in  this  court,  if  Wilson  had  paid  his  losses^ 
at  the  time  they  were  incurred  to  the  various  winners,  he  might 
have  recovered  theni  from  White. 

Said  Judge  Bennett  in  the  same  case  in  this  court,  01  Ky.,  33:  "It 
is  not  the  extent  but  the  community  of  interest  that  makes  wrong- 
doers respohsible  for  the  whole  wrong.  If  each  is  to  receive  a  certain 
amount  of  the  result  ol  the  unlawful  enterprise  this  gives  them  such 
a  community  of  interest  as  to  render  each  responsible  for  the  whole- 
amount  received.'' 

The  judgment  of  the  lower  court  is,  therefore,  affirmed. 


Lough  RIDGE,  presidknt,  <^c.  v.  Allex. 
(Filed  January  19,  1897— Not  to  be  reported.) 

i.  Salen  of  personal  property — Right  to  return  given  by  contrcuit — Where  8 
contract  for  the  sale  of  fifty  mules  provided  that  if  at  the  time  the  buyers  *'are 
ready  to  ship  said  mules  to  market,  as  contemplated  by  them,  they  so  electa 
they  shall  have  the  right  to  return  any  ten  of  said  mules,"  the  buyet  s  had  the 
right  to  make  their  election  to  return  the  ten  mules  at  any  time  before  they 
had  shipped  all  the  mules,  and  were  not  obliged  to  tender  them  before  they 
had  ''commenced*^  shipping  the  mules. 
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2,  Measure  of  damages — In  this  action  upon  a  note  executed  for  the  pur- 
chase price  of  the  mules,  in  which  the  defendants  pleaded  as  a  set-off  the  dam- 
ages sustained  by  them  by  reason  of  the  plaintiff's  refusal  to  accept  ten  of  the 
mules  offered  to  be  returned  by  them,  the  court  practically  excluded  from  the 
jury,  although  it  refused  to  do  so  in  terms,  the  evidence  of  the  value  of  the 
mules  in  the  southern  market  by  directing  the  jury  to  fix  the  damages  upon 
the  set-off  at  the  difference  between  the  market  value  at  Lexington,  Ky.,  and 
the  stipulated  credit  agreed  upon  per  head  in  the  contract.  Therefore,  the 
plaintiff  was  not  prejudiced  by  the  admission  of  the  testimony  as  to  the  value 
in  the  southern  market,  even  if  it  was  incompetent,  which  it  does  not  seem  to 
have  been,  as  the  measure  of  damages  was  to  be  fixed  by  the  value  in  the 
southern  market  if  the  mules  were  purchased  for  that  market,  and  this  fact 
was  understood  by  both  parties  to  the  contract. 

3,  Instmctions — Interest  upon  unliquidated  claim — The  court  properly  in- 
structed the  jury  that  if  they  found  for  defendant  on  his  set-off  *'they  should 
allow  him  amount  so  found  as  of  the  date  when  the  ten  mules  were  offered  to 
be  tendered,  if  they  were  so  offered  to  be  tendered,"  the  instruction  not  beins 
liable  to  the  objection  that  it  allows  interest  upon  a  claim  for  unliquidateal 
damages..  If  doft^ndant  was  entitled  to  the  credit  at  the  stipulated  price  at  the* 
time  the  mules  were  tendered,  that  tender  should  stop  interest  upon  plaintiff's 
claim. 

4,  The  findinfj  by  the  jury  as  a  part  of  their  verdict  ''that  the  ten  mules  in 
question  wore  tendered  within  the  spirit  of  the  contract,*'  although  not  respon- 
sive to  the  instructions,  was  immaterial,  and  may  be  rejected  as  surplusage. 

Bronston  &  AHon  antl  John  T.  Shelby  for  appellants. 
Appeal  from  Fayette  Circuit  Court. 
Opinion  of  the  court  by  Judge  DuRelie. 

This  action  was  brought  by  the  appellant  to  recover  the  balance- 
due  on  a  note  lor  $()41.82,  which  had  been  executf^d  to  him  by  the 
appellee.  The  defendant  did  not  controvert  the  plaintifT.s  right  of 
recovery,  but  pleaded  an  equitable  set-off  in  his  answer  and  amended 
answer,  which  is,  in  effect,  that  in  October,  1890,  the  plaintiff,  as 
president  of  the  Lexington  Sireet  R-.^ilway  Company,  and  on  its  be- 
half, contracted  with  the  defendant  and  his  pHrtner,  who  subse- 
quently assigned  his  interest  in  the  claim  to  appellee,  fi)r  the  sale  of 
fifty  mules.  Upon  this  contract  the  main  (|uestion  in  the  case 
arises. 

The  contract,  after  reciting  the  money  consideration  to  !)e  paid  by 
appellee  and  his  partner,  and  tliat  the  title  to  all  the  mules  sold  by 
appellee  and  his  partner  should  be  unincumbered  by  any  claim  of  the 
appellant,  further  provides:  *'And  it  is  agreed  and  understood  by 
the  parties  hereto  that  if,  at  the  time  second  parties  are  ready  to  ship 
said  mules  to  market  as  contemplated  by  them,  they  so  elect,  they 
shall  have  the  right  to  return  any  ten  of  said  mules,  provided  same 
have  received  no  damage  at  hands  of  second  parries  to  first  party^ 
and  first  party  will  allow  for  them  the  sum  of  $70  per  he  id,  which 
sum  shall  be  deducted  frcnn  the  amount  of  the  note  mentioned 
herein;  but  second  parties  shall  receive  tiothing  for  the  keeping  of 
said  mules  during  the  time  they  may  so  have  them." 

The  first  question  made  by  appellant  turns  upon  the  proper  con- 
struction of  this  clause  of  the  contract.  It  appears,  from  the  evi- 
dence of  appellee  himself  that  he  began  shipping  mules  to  the 
southern  market  on  December  31,  1890;  that  (m  or  about  January 
25,  1891,  when  sonjewhat  over  half  of  the  mules  had  been  already 
shipped,  and  when  he  was  preparing  to  ship  the  last  carload  of  the 
mules  bought  from  the  railway  company,  he  brought  in  ten  of  thein^ 
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tendered  them  to  the  company,  and  demanded  that  he  should  be 
allowed  the  stipulated  credit  of  $70  per  head,  and  that  appellant  re- 
fused to  receive  them. 

Appellant  moved  for  a  peremptory  instruction  to  the  Jury  to  dis- 
allow the  set-oir,  on  the  ground  that  the  proper  construction  of  the 
contract  should  be  that  the  tender  provided  for  must  be  made  when 
the  parties  were  ready  to  ship  any  of  the  mules  purchased  to  market 
as  contemplated  by  tliem. 

We  are  unable  to  concur  in  this  contention.  The  contract  pro- 
vided that  when  the  parties  were  '*  ready  to  ship  said  mules  to 
market,  as  contemplated  by  them,"  they  should  have  the  right  to 
return  any  ten  of  the  lot. 

It  is  conceded  in  the  argument  of  counsel  that  the  shipment  con- 
templated was  to  the  southern  market,  and  the  provision  of  the  con- 
tract was  not  that  the  tender  should  be  made  when  the  appellee  and 
his  partner  were  ready  to  commence  the  shipment  of  said  mules  but 
whep  they  were  **ready  to  ship  said  mules.''  *'Said  mules,"  in  our 
opinion,  must  refer  to  either  forty  or  fifty  of  the  lot,  at  the  option  of 
the  vendees;  and  we  are  of  the  opinion  that  until  the  appellee  and 
his  partner  were  ready  to  ship  all  the  said  mules,  or  all  of  theui 
with  the  exception  of  those  which  he  had  the  right  to  tender  to  ap- 
pellant in  part  payment  of  the  note,  his  option  so  to  do  had  not  ex- 
pired. 

This  contract  may  have  been  an  unfair  one,  but  it  appears  to  us 
that  it  was  the  contract  which  the  parties  made.  The  trial  court 
might,  therefore,  have  instructed  the  jury,  as  matter  of  law,  under 
the  evidence  produced,  that  appellee  and  his  partner  had  made  the 
tender  in  due  time,  and  there  was  no  error  to  the  prejudice  of  the 
substantial  rights  of  the  appellant  in  leaving  that  question  to  the 
Jury. 

The  second  objection  of  appellant  is  as  to  the  measure  of  damages 
to  be  recovered  upon  apiielfee's  set-otf.  It  is  claimed  for  him  that 
the  measure  is  the  difference  between  tlie  value  of  the  ten  mules, 
estimated  at  $70  per  head  according  to  the  contract,  and  their  value 
as  fixed  by  the  market  price  at  Lexington  at  the  date  of  the  tender 
if  that  market  price  was  less,  and  the  third  instruction  gives  this 
view  of  the  law  to  the  jury. 

The  jury  were  instructed,  if  they  found  for  the  defendant  on  his 
set-off,  to  allow  such  sum,  not  exceeding  $400,  as  was  the  ditference 
between  $700,  the  price  stipulated  in  the  contract,  and  the  market 
value  at  the  time  in  Lexington,  Ky.,  of  the  ten  mules  offered  to  be 
tendered  to  the  president  of  the  Lexington  Street  Railway  Oimpany. 
If,  however,  the  mules  were  purciiased  for  the  southern  market,  and 
this  fact  was  understood  by  both  parties  to  the  contract,  the  rule  is 
quite  well  settled  that  the  measure  of  damages  is  flxetl  by  the  value 
in  the  market  for  which  the  property  was  intended. 

Moreover,  the  court,  by  instruction  Nt)  3,  the  substance  of  which 
is  given  above,  practically  excluded  from  the  jury,  although  it  re- 
'fused  to  do  so  in  terms,  the  evidence  of  the  value  of  the  muies  in 
the  southern  market  by  directing  them  to  fix  the  damages  at  the 
difference  between  the  market  value  at  Lexington  and  the  stipu- 
lated credit  agreed  upon  per  head  in  the  contract.  There  wiis,  there- 
fore, no  error  to  the  prejudice  of  appellant  on  this  point. 

It  is  further  claimed  that  the  claim  for  damages,  being  unliqui- 

•dated,  ought  not  to  hear  interest,  and  that  the  court,  in  eDect, 

instructed  the  jury  to  allow  interest  in  the  instruction  in  which 

they  were  told  that,  if  they  found  for  the  defendant  on  his  set-off, 

^^they  should  allow  him  amount  so  found  as  of  the  date  when  the 
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ten  mules  were  offered  to  be  tendered,  if  they  were  so  offered  to  be 
tendered." 

If  appellee  and  his  partner  were  entitled  to  the  credit  at  the  stip- 
ulated price  at  the  time  the  mules  were  tendered,  that  tender  should 
«top  interest  upon  appellant's  claim  against  them,  and  we  see  no 
«rror  in  this  instruction. 

Under  the  court's  instructions  the  jury  rendered  a  verdict  as  fol- 
Jows:  **We,  the  jury,  whose  names  are  sitrned  below,  find  that  the 
ten  mules  in  Question  were  tendered  within  the  spirit  of  the  contract, 
«nd  that  the  defendant  was  damaged  in  the  amount  of  $3o0  by  the 
refusal  of  the  plaintiff  to  receive  the  same,  and  that  the  defendant 
is  entitled  to  a  credit  of  this  amount  from  the  2olh  day  of  January, 
1891."  This  verdict  was  signed  by  ten  of  the  jury.  It  is  complained 
that  the  words  **the  tender  was  made  in  the  spirit  of  the  contract" 
was  in  the  nature  of  a  special  finding,  and  not  authorized  by  the  in- 
struction; that,  if  appellee  and  his  partner  "did  promptly,  after  they 
became  so  ready  to  ship  said  lot  of  mules,  bring  said  ten  mules  to 
some  convenient  place  near  to  the  place  of  business  of  said  company, 
and  then  and  there  offered  to  tender  them  to  said  company,"  etc. 

It  may  be  true  that  this  findinu:  was  not  responsive  to  the  instruc- 
tion, but  this  court,  having  reached  the  conclusion  that,  as  matter 
of  law,  the  tender  was  made  in  due  season,  the  languaurc  used  by 
the  jury  in  their  verdict  as  to  the  spirit  of  the  cf)ntract  becomes  im- 
material and  may  be  rejected  as  surplusage,  the  inquiry  before  the 
jury  being  as  to  the  amount  of  damage  suffered  by  appellee  and  his 
partner. 

Wherefore,  the  judgment  is  affirmed. 


Moon  v.  Potter. 
(Filed  January  23,  1897--Not  to  be  reported.) 

Appellate  jurisdiction — This  court  has  no  jurisdiction  of  this  appeal  from 
a  judgment  enjoining  appellant  from  collecting  a  judgment  for  an  amount 
less  than  $100. 

Thomas  H.  Hines  and  J.  B.  Fitzpatrick  for  appellant. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

The  appellee  sued  the  appellant  in  the  Letcher  Circuit  Court  to 
rescind  and  set  aside  a  contract  he  had  executed  to  appellant  to  C(»n- 
vey  to  the  appellant  the  mineral  and  coal  on  his  land  in  Letcher 
county,  and  averring  that  appellant  had  failed  to  comply  with  his 
contract  of  purchase.  Appellant  answered  and  claimed  he  had  paid 
on  said  contract  the  sum  of  $7o,  and,  on  the  hearing  of  the  cause, 
the  court  rendered  judgment  rescindinj?  the  contract  and  giving  ap- 
pellant judgment  for  $75,  and  interest  from  date  of  payment,  to 
appellee,  and  adjudging  that  appellant  have  a  lien  on  the  land  de- 
scribed in  the  bond.  Sometime  after  this  judgment,  and  before  the 
sale  of  the  land  to  pay  this  judgment,  af)pellee  fllefl  an  amended 

I )etition,  pleading  that  he  had  fully  paid  said  judgment  to  appel- 
ant's  assignee,  and  aslcing  the  court  to  so  adjudge.  The  appellant 
filed  answer,  and  denied  that  said  judgment  had  been  paid  otf,  or 
that  he  had  assigned  said  judgment  to  anyone ;  that  he  was  still  the 
owner  of  the  same. 
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On  the  hearing  the  court  adjudored  that  said  judgment  had  been 
paid,  and  made  orders  preventinar  appellant  from  proceeding  to  col- 
lect the  same,  and  from  this  judgment  this  appeal  is  prosecuted  by 
appellant. 

We  are  of  opinion  that  this  court  has  no  jurisdiction  to  hear  and 
determine  this  appeal,  as  the  amount  in  controvery  is  less  than  iglOO. 

Wherefore,  this  appeal  is  dismissed. 


Hkad  v.  Auberry,  &c. 
(Filed  January  23,  1897— Not  to  be  reported.) 

Mortgafje — Waiver  of  exemptions — Under  n  mortgage  of  land  executed  by 
hutsband  and  wife  waiving  "all  rights  to  said  land  under  the  exemption  laws 
of  this  State,"  the  mortgagors  are  not  entitled  to  the  exemption  of  a  home- 
stead. 

\V.  E.  Selecm  HI  for  appellant. 

Appeal  from  Washington  Circuit  Gairt. 

Opinion  of  the  (^ourt  l»y  Jud^^e  Guffy. 

The  plaintiff  below,  appellant  here,  instituted  this  action  in  the 
Washinjiton  Circuit  Court  seeking  t(»  recover  a  judgment  on  two 
notes,  one  executed  to  him  by  appellee  Auherrv  ftir  $50  and  the 
other  executed  to  Malby  and  by  Malby  assigned  to  him.  He  also 
asserted  a  lien  on  one  of  the  tracts  of  land  for  the  payment  of  the 
assijrned  note,  it  being  for  purchase  money  for  the  40  acre  tract  of 
land  described  in  the  petition,  and  also  claimed  a  mortga^re  lien  on 
both  tracts  by  reason  of  the  execution  ()f  a  mortgage  thereon  to 
him  by  said  Auberry  and  wife. 

Defense  was  made  and  credits  claimed  an(i  an  offset  pleade  1.  The 
court  rendered  judgment  for  the  debt  claimed,  subject  to  a  credit. 
The  correctness  of  th^t  judgment  is  not  questioned,  hence  need  not 
be  further  notieed.  Upon  the  submission  of  the  cause  the  appellees, 
Auberry  and  wife,  were  allowed  to  add  the  following  to  their  an- 
swer on  the  margin  thereof:  **The  defendants,  Rilph  Aul>erry  and 
Francis  Auberry  say  that  they  have  a  homesti'ad  right  anci  exemp- 
tion in  the  7i  acres  of  land  natned  and  descrilied  in  the  petition, 
which  homestead  right  and  exemption  is  not  waived  orrelinquishea 
in  the  mortirage  sued  i»n.  They  ask  the  protection  of  the  court  to 
said  homestead  right." 

Tiie  court  below  adjudged  in  appellees' favor  as  to  their  homestead 
right,  and  to  reverse  that  judgment  this  appeal  is  pniseeuted.  The 
only  question  presented  for  decision  is  as  to  whether  the  mortgage 
was  in  law  a  relin(iuishment  or  waiver  of  the  homestead  right  in 
said  land. 

We  quote  from  the  m)rtgige  as  follows:  *'This  deed  of  mort- 
gage between  Ralph  Aul)erry  and  Francis  Auberry,  his  wife,  of  the 
first  part,  of  Washington  county,  Ky.,  and  R)bert  A.  Head,  of  the 
county  of  Marion  and  State  aforesaid,  of  the  second,  witnesseth,  that 
the  s.iid  Auberry  is  justly  imiebted  to  the  said  Head  in  the  sum  of 
fifty  dollars  borrowed  money,  evidenced  by  note  of  even  date  here- 
with. Now,  to  secure  the  said  Head  harmless  from  all  losses,  we  do 
by  these  presents  grant  mortgage  and  convey  unto  the  said  Head, 
his  heirs  and  assigns,  two  certain  tracts  or  parcels,  lying  and  being 
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in  the  county  of  Washington,  *  *  *  one  piece  contain inji:  7 J  acres^ 
*  *  *  the  other  containing  40  acres,  *  *  *  to  which  said  Auberry 
warrants  unto  the  said  Head,  his  heirs  and  assi^rns  forever ;  but  to 
be  void  on  condition  the  said  Auberry  shall  pay  off  said  debt,  inter- 
est and  cost;  otherwise  to  remain  in  full  force  and  effect.  The  said 
Auberry  and  wife  waive  all  rights  to  said  land  under  the  exemption 
laws  of  this  State." 

The  mortgage  was  signed,  acknowledged  and  recorded.  We  have 
not  been  furnished  by  the  judgment  nor  otherwise  any  reason  for 
the  judgment  appealed  from.  The  mortgage  expressly  waives  all 
right  to  said  land  under  the  exemption  laws  of  this  State.  The  only 
exemption  the  appellees  had  was  the  homestead  exemption,  and  it 
seems  to  us  that  the  languaere  used  as  clearly  and  certainly  waived 
the  homestead  claim  as  if  the  word  **homestead''  had  been  used. 

In  Withers,  <&c.  v.  Pugh,  91  Ky.,  522,  the  expression  in  the  mort- 
gage was  as  follows:  ** And  said  grantors  hereby  especially  waive  and 
release  all  right  or  claim  which  arises  out  of  or  is  given  by  the  ex- 
emption laws  of  Kentucky." 

The  c^urt  in  that  ease  held  that  the  homestead  was  waived.  The 
case  at  bar  is  quite  as  clear  and  explicit  as  the  case  supra. 

For  the  reasons  given  the  judgment  of  the  court  billow  appealetl 
from  is  reversed  and  causa  remanded,  with  directions  to  disallow  the 
exemption  claimed,  and  for  further  proceedings  consistent  with  this 
opinion. 


HiGGiNS*  adm'r  v.  Louisvillk  &  Nashville  R.  R.  Co. 
(Filed  January  23,  1897— Not  to  be  reported.) 

1.  Bill  of  exceptions — Instruct  ions — What  purport  to  be  copies  of  instruc- 
tions referred  to  in  the  bill  of  exceptions  as  given  to  the  jury,  and  which  are 
offered  as  an  additional  transcript,  can  not  be  considered  by  this  court,  not 
being  embodied  in  the  bill. 

2.  Same — Where  the  bill  of  exceptions  does  not  contain  all  the  instructions 
given  the  court  can  not  reverse  for  an  error  in  instructing  the  jury,  unless  the 
instructions  contained  in  the  record  could  not,  under  any  circumstances  and 
with  any  modilication  or  explanation,  be  the  law  applicable  to  the  case. 

Oscar  Turner,  jr.,  E.  E.  McKay  and  Thomas  F.  Hargis  for  appeK 
lant. 

John  S.  Kelley  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Jud^re  DuRelle. 

Appellant  brought  suit  against  appellee  for  dam  ijjes  for  the  death 
of  his  intestate,  which  occurred  on  October  5,  1893,  after  the  act  of 
July  3,  1893,  passed  in  pursuance  of  section  241  of  the  new  Constitu- 
tion, went  into  effect.  It  appears  that  the  deceased  was  the  enj^ine- 
raan  of  the  second  section  of  a  north-bound  freijfht  train  on  appellee's 
railroad.  The  two  sections  were  beiween  two  and  three  hours  apart 
when  they  left  Rowland,  but  the  first  section  had  two  disHble<l  en- 
srines  from  a  wreck  which  had  occurred  a  few  days  before  at  Hazel 
Patch,  some  twenty-eight  cars,  a  number  of  which  were  loaded  with 
debris  from  the  wreck,  making  it  a  very  heavy  train,  and,  on  account 
of  the  disabled  engines,  was  compelled  to  run  more  slowly  than  the 
average  freight  train.    Between  Chicago  and  Pottinger's  Creek,  a 
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little  north  of  New  Ho|)e,  by  reason  of  the  heavy  down  grade,  the 
6rst  section  of  the  train  at  that  point  broke  into  three  parts.  The 
first  cut,  with  the  locomotive,  was  obliji^ed  to  go  ahead  to  keep  out 
of  the  way  of  the  middle  cut,  which  consisted  of  the  two  dead  en- 
gines and  eighteen  cars.  There  was  one  brakeman  on  the  middle 
cut,  which,  of  course,  was  the  most  unwieldy  part  of  the  train,  and 
he  was  unable  to  stop  until  his  cars  had  run  across  the  bridge  at  Pot- 
linger 's  Creek,  where  he  signaled  to  the  engine  to  return.  The  rear 
brakeman,  who  is  called  the  flagman,  stopped  his  cars  Just  south  of 
the  bridge,  and  went  back  to  flag  the  second  section. 

There  is  conflict  of  testimony  as  to  what  point  he  reached  before 
meeting  the  second  section,  and  where  he  gave  the  danger  signal. 
There  is  also  some  conflict  as  to  the  rate  of  speed  at  which  the  second 
Bection  was  going  when  the  signal  was  given,  and  appellee  intro- 
duced evidence  upon  that  point  to  show  contributory  negligence  on 
the  part  of  the  deceased  in  running  his  train  at  a  high  and  forbidden 
rate  of  speed.  The  deceased  did  not  stop  his  train  until  it  had  run 
into  the  rear  cut  of  the  first  section,  and  by  the  collision  the  bridge 
Avas  broken  and  the  engine  and  a  number  of  cars  went  into  the  creek, 
and  the  deceased  was  buried  l>eueath  the  wreckage  and  kille<i. 

Under  the  instructions  of  the  trial  court  the  jury  returned  a  ver- 
dict in  favor  of  appellant  for  one  cent  and  costs,  upon  which  a  judg- 
ment was  entered,  to  reverse  which  this  appeal  is  prosecuted. 

Appellant's  first  complaint  is  that  there  was  error  in  the  trial  court 
giving  instructions  marked  **A"  and  **B."  Neither  of  these  instruc- 
tions is  made  a  part  of  the  rt^cord  by  any  order  of  court,  by  the  bill 
of  exceptions,  or  shown  in  the  record  before  this  court;  nor  are  the 
instructions  asked  by  «pp:^llee  and  refused  by  the  court  made  part 
of  the  bill  of  exceptions  or  included  in  the  record. 

Instructions  1,  2,  3,  4  and  5,  offered  by  appellant  and  given  by  the 
Court,  are  set  out  in  the  hill  of  exceptions,  but  the  recital  of  the  bill 
as  to  appellee's  instructions  is  that  it  offered  instructions  m  irked 
'*A,"  **B,"  **C,"  **D,"  **E''  *'F"  and  *»G,"  to  the  giving  of  each 
and  all  of  which  the  appellant  objected,  but  the  court  overruled  his 
objections  to  *' A"  and  *'B"  and  gave  same  to  the  jury,  to  which  the 
appellant  at  the  time  excepted,  etc.,  but  sustained  the  objection  to 

A  motion  was  made  in  this  court  and  overruled  to  file,  as  an  addi- 
tional transcript,  what  purported  to  be. copies  of  instructions  *'A" 
and  **B"  used  upon  the  trial.  These  instructions  we  can  not,  of 
course,  consider  in  the  decision  of  this  case. 

In  the  case  of  Forest  v.  Crenshaw,  4  Ky.  Law  Rep.j  696,  it  was 
said  :  **\Ve  have  made  no  examination  of  the  testimony  m  this  case, 
as  the  instructions  are  not  properly  a  part  of  the  record.  The  refusal 
of  the  court  to  give*  a  peremptory  instruction  is  not  assigned  for 
error,  and,  as  to  the  other  instructions  complained  of,  they  are  not 
embraced  by  or  included  in  the  bill  of  exceptions  sign(*d  by  the 
judge.  The  clerk  has  copied  certain  instructions,  but  whether  they 
were  the  instructions  given  or  refused  we  can  not  know.  They  were 
not  made  part  of  the  record  in  the  court  below  by  any  order  of  court, 
nor  are  they  identified  by  being  in  the  bill  of  evidence.  They  forni 
no  part  of  it.  *  *  *  Instructions  should  be  identified  by  making 
them  part  of  the  record  by  an  order  of  court,  or  they  should  be  em- 
bodied in  the  bill  of  exceptions  signed  by  the  judge.  The  proper 
mode  is  to  include  them  in  the  bill  of  exceptions." 

In  the  case  of  Meaux  v.  Meaux,  81  Ky.,  478,  this  court,  re- 
ferring to  the  case  of  Forest  v.  Crenshaw,  said:  '*The  bill  of  evi- 
dence signed  by  the  judge  was  not  complete,  and  what  instructions 


TOWNSEND    V.    RHEA,    &C.  9OI 

were  given  or  refused  this  court  could  not  know,  except  from  the 
statement  of  the  clerk.  The  usual  mode  of  making  up  bills  of  ex- 
ceptions is  by  the  direction,  here  insert  instructions  1,2,  h,  or  instruc- 
tions a,  b,  h,  or  instructions  in  the  handwriting  of  the  court  or 
counsel,  so  as  the  clerk  can  identify  them ;  and  when  copied  into  the 
bill  of  evidence,  in  the  usual  form,  the  bill  is  complete  and  the  in- 
structions a  part  of  the  record ;  or  when  the  court  directs  the  inser- 
tion of  the  instructions  without  identifying  them,  and  the  clerk 
inserts  the  instructions,  thereby  making  the  bill  complete,  this  court 
will  not  grant  the  writ  of  subpoena  duces  tecum  that  the  original  bill 
may  be  inspected,  unless  there  is  an  affidavit  that  the  instructions 
em^«)died  in  the  bill  wore  not  those  offered,  given  or  refused  by  the 
court  on  the  trial,  and  so  with  reference  to  any  exhibit  made  part  of 
the  bill  of  evidence." 

In  Davis  v.  Commonwealth,  4  Ky.  Law  Rep.,  719,  it  was  held; 
that  **  where  the  bill  of  exceptions  does  not  contain  alt  the  instructions 
given,  the  court  can  not  reverse  for  an  error  in  instructing  the  Jury, 
unless  the  instructions  contained  in  the  record  could  not,  under  any 
circumstances,  and  with  any  modification  or  explanation,  be  the  law 
applicable  to  the  case." 

Under  this  state  of  case,  the  only  instructions  in  the  record  being 
those  given  on  appellant's  own  motion,  it  is  scarcely  necessary  to  re- 
fer to  the  other  errors  assigned.  It  may  be  stated,  however,  that 
one  of  the  errors  complained  of  is  that  the  court  permitted  appellee 
to  read  in  evidence  what  purported  to  be  a  bulletin  of  date  Decem- 
ber — ,  1891,  and  in  allowing  oral  proof  that  the  siiine  was  in  force  at 
the  date  of  the  accident,  without  showing  that  deceased  knew  of 
said  order,  or  had  reasonable  opportunity  of  knowing  of  it,  etc.  The 
record,  however,  shows,  on  page  21,  that  the  witness  (Roller)  "here 
produced  bulletin  issued  by  the  Louisville  &  Nashville  Railroad,  of 
date  December  — ,  1891,  and  offered  to  read  the  same,  to  which  the 
plaintiff  objected  ;  hut  the  court  sustained  sidd  objection,  and  refused 
said  paper  to  be  read  to  the  court,  to  which  the  defendant  excepted 
and  still  excepts." 

After  a  careful  examination  of  the  testimony  in  this  case,  we  find 
that  the  verdict  is  not  so  flagrantly,  if  at  all,  contrary  to  the  evidence, 
in  the  case  as  to  warrant  this  court  in  reversing  the  Judgment  upon 
that  ground. 

Wherefore,  the  Judgment  is  affirmed. 


TowNsSEND  V.  Rhea,  &c. 
(Filed  January  26,  1897— Not  to  be  reported.) 

1,  Continuance — The  trial  judge  did  not  abuse  his  discretion  in  refusing  a 
continuance  asked,  upon  the  ground  that  defendant  was  not  in  a  physical  con- 
dition to  attend  court,  as  it  was  not  stated  in  the  affidavit  for  a  continuance 
that  defendant  expected  to  testify  in  the  case,  or  that  his  presence  was  neces- 
sary to  the  attainment  of  justice.  Besides,  there  was  no  exception  to  the  rul- 
ing upon  the  motion. 

2,  Attomey^s  fee — The  action  being  to  recover  an  attorney's  fee  fixed  by 
contract,  the  fact  that  defendant  at  plaintiff's  instance  employed  counsel  to 
assist  plaintiff  in  the  Court  of  Appeals  does  not  deprive  plaintiff  of  the  right 
to  the  full  amount  of  the  stipulated  fee  in  the  absence  of  an  agreement  to  that 
effect. 

3,  New  trial — There  was  no  error  in  refusing  a  new  trial,  asked  upon  the 
ground  of  "  accident,"  which  consisted  in  the  fact  that  defendant  by  reason  of 
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sickness  was  prevented  from  attending  the  trial  and  testifying  as  a  witness  in 
his  own  behalf,  the  facts  connected  with  his  physical  condition  having  been 
presented  to  the  court  before  trial,  and  the  motion  for  a  continuance  on  that 
account  overruled  and  no  exception  taken.  Moreover,  as  the  action  was  pend- 
ing in  equity  from  its  inception  until  a  few  days  before  the  trial,  a  period  of 
almost  two  yerirs,  and  defendant  had  not  taken  the  deposition  of  himself 
or  other  witnesses,  he  had  not  used  due  diligence  in  preparing  for  trial. 

Little  &  Little  for  appellant. 

Ben.  T.  Perkins,  jr.,  for  appellees. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelngg. 

The  principal  ground  urged  for  reversal  in  this  case  is  that  the 
court  erred  in  refusing  a  continuance. 

The  only  ground  for  a  continuance,  suggested  in  the  affidavits 
filed  in  support  of  the  motion  therefor,  was  that  the  defendant  was 
not  in  a  physical  condition  to  attend  court.  It  was  not  stated  that 
defendant  expected  to  testify  in  the  case,  or  that  his  presence  was 
necessary  to  the  attainment  of  justice.  There  had  been  several  post- 
ponements of  the  trial  at  defendant's  instance,  and  this  court  can 
not  say  that  the  trial  Judge  abused  his  discretion  in  overruling  the 
motion.  Besides,  there  was  no  exception  to  the  ruling  of  the  court 
upon  the  motion. 

The  action  being  to  recover  an  attorney's  fee  fixed  by  contract,  the 
fact  that  defendant  at  plaintiff's  instance  employed  counsel  to  assist 
plaintiff  in  the  Court  of  Ap|:>eals  does  not  deprive  plaintiff  of  the 
right  to  the  full  amount  of  the  stipulated  fee  in  the  absence  of  an 
agreement  to  that  effect.  And  while  the  facts  might  be  such  as  to 
authorize  the  court  or  jury  to  infer  that  there  was  such  an  under- 
standinsr,  it  is  manifest  in  this  case  that  it  was  not  contemplated  that 
there  should  be  any  reduction  of  plaintiffs  f(^  on  that  account.  And 
especially  is  this  true  in  the  absence  of  either  allegation  or  proof  that 
plaintiff  was  to  follow  the  case  to  any  court  to  which  it  might  be 
carried. 

The  instructions  conform  to  these  views,  and  embody  the  law  of 
the  case.  On  his  motion  for  a  new  trial  the  ap|>ellant  complained  of 
"accident,  which  ordinary  prudence  could  not  have  guarded 
against,"  and  for  the  first  time  disclosed  by  his  affidavit  that  he  was 
a  material  witness,  and  his  presence  at  the  trial  necessary.  This 
**accident,"  however,  was  his  physical  condition,  and  the  facts  con- 
nected therewith  were  presented  to  the  court  before  trial,  and  the 
motion  for  a  continuance  on  that  account  was  overruled  and  no 
exception  taken.  Moreover,  it  is  to  be  remembered  that  the  case 
was  pending  in  equity  from  its  inception  in  July,  1892,  until  a  few 
days  before  the  trial  in  February,  1894,  and  appellant  did  not  pre- 
pare his  case  by  taking  the  depositions  of  himself  or  other  witnesses. 
It  does  not  appear  that  he  has  used  due  diligence  in  preparing  for 
trial. 

Judgment  affirmed. 
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Robinson  v.  Morgan,  &c. 
(Filed  January  27, 1897.) 

1.  Malicious  prosecution— Allegation  of  petition — If  it  was  the  intention  of 
plaintiff  to  sue  for  malicions  prosecution  his  petition  is  defective,  because 
there  is  no  statement  contained  therein  that  the  charge  upon  which  he  was  ar- 
rested, if  upon  any,  was  false  and  unfounded,  or  that  the  arrest  was  even  with- 
out probable  cause. 

2.  False  imprisonment — If  the  plaintiff  intended  to  sue  for  false  imprison- 
ment it  was  necessary  for  him,  after  admitting  that  defendants  were  respect- 
ively marshal  and  police  judge  de  facto^  to  further  allege,  in  order  to  make  it 
appear  that  they  acted  unlawfully,  that  neither  of  them  was  duly  elected  and 
qualified  as  such  officer,  and  that  they  were,  therefore,  without  legal  right,  and 
as  usurpers  holding  and  exercising  functions  of  the  two  offices.  It  was  not 
sufficient  to  aver  that  ^'neither  of  them  was  such  officer.^' 

A.  M.  Baker  for  appellant. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewi?. 

Appellant's  cause  of  action,  as  stated  in  his  petition,  is  that  appel- 
lees, A.  L.  Morgan,  pretending  to  be  and  acting  as  police  judge, 
John  G.  White  and  others,  pretending  to  be  and  acting  as  trustees, 
and  Joseph  Haclier,  pretendin;j:  to  l)e  and  acting  as  marshal  of  the 
town  of  Manchester,  when  in  fact  neither  of  them  was  such  officer, 
concerted  and  agrewl  with  each  other  to  do  so,  and  did  unlawfully, 
willfully,  without  right  and  maliciously  cause  appellant  to  be  ar- 
rested and  brought  by  said  Hacker  before  said  Morgan,  who  was 
pretending  unlawfully  to  act  as  a  court, and  who  unlawfully,  wrong- 
fully, maliciously  and  without  right  or  authority  caused  him  by  his 
order  to  be  taken  by  Hacker  and  put  in  Jail,  where  he  was  confined 
four  days. 

Though  not  in  terms  so  stat(Kl,  there  is  no  other  meaning  to  be 
given  to  the  language  of  appellant's  petition  than  that  he  was  ar- 
rested by  Hacker  acting  as  marshal,  and  was  taken  to  and  confined 
in  the  jail  under  an  order  or  judgment  of  the  police  court,  of  which 
A.  L.  Morgan  was  de  facto  judge ^  and  nothing  to  the  contrary  be- 
ing stated  after  an  examination  or  trial  in  due  form  of  law. 

If  it  was  intention  of  appellant  to  sue  for  malicious  prosecution 
his  petition  is  defective,  because  there  is  no  statement  contained 
therein  that  the  charge  upon  which  he  was  arrested,  if  upon  any, 
was  false  or  unfounded,  or  that  the  arrest  was  even  without  probable 
cause. 

If  he  intended  to  sue  for  false  imprisonment  there  was  something 
ne(*essary  to  be  stated  besides  the  general  allegation  the  arrest  and 
order  of  imprisonment  were  made  unlawfully,  maliciously  and  with- 
out right.  After  admitting,  as  appellant  in  his  petition  does  do,  that 
Hacker  and  Morgan  were  respectively  marshal  and  police  Judge  de 
JatdOj  it  was  necessary  for  him,  in  order  to  make  it  appear  they  acted 
unlawfully,  to  farther  allege  they  were  neither  duly  elected  and 
qualified  as  such  otficers,  and  were,  therefore,  without  legal  right, 
and  as  usurpers  holding  and. exercising  functions  of  the  two  offices. 
As  the  petition  does  not  contain  a  statement  of  facts  sufficient  to 
constitr.te  a  cause  of  action,  the  general  demurrer  was  properly  sus- 
tained. 

Judgment  affirmed. 
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Taylor  v.  Wilson. 
(Filed  January  28, 1897— Not  to  be  reported.) 

Limitation — New  promise — In  this  action  npon  a  new  promise  to  pay  a  debt 
barred  by  limitation,  as  the  proof  is  conflicting  as  to  the  promise,  and  the 
finding  of  the  lower  coart  for  defendant  is  not  flagrantly  against  the  evidence^ 
the  judgment  will  not  be  disturbed. 

W.  E.  Selecman  for  appellant. 
Clements  &  Thurman  for  appellee. 
Appeal  from  Washington  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigi^. 

The  note  out  of  which  this  controversy  jr^w  was  executed  m 
1857.  The  plaintiff,  now  appellant,  alleges  in  his  petition  that  he 
recovered  judgment  against  appellee,  the  maker  of  the  note,  in  the 
Washington  Quarterl;^  Court  in  1858,  and  an  execution  was  issued 
thereon  and  returned  in  substance  **no  property  found"  in  Novem- 
ber, 1859;  that  within  the  lost  five  years  before  the  brin^ins:  of  this 
suit  appellee  had  promised  to  pay  the  debt,  and  had  m  fact  paid 
thereon  $5  in  1885,  and  $2.75  in  1890. 

The  appellee  admits  that  he  paid  S5  to  the  plaintiff's  agent  some 
twelve  years  ago,  but  testities  that  he  did  so  upon  an  express  agree- 
ment that  such  payment  was  to  be  in  full  satisfaction  of  the  alleged 
debt,  and  further  says  that  the  note  was  in  fact  surrendered  to  him 
at  that  time.  He  denies  that  he  ever  made  any  promise  to  pay  any 
balance. 

The  proof  is  conflicting  as  to  the  promise,  but  the  appellee's  state- 
ment that  he  had  possession  of  the  note  is  corroborated  by  other 
proof. 

The  court  found  for  the  defendant,  and  we  can  not  say  that  its 
finding  is  flagrantly  against  the  evidence. 

Judgment  affirmed. 


Allen  v.  Nevin. 
(Filed  January  30, 1897— Not  to  be  reported.) 

Practice  in  civil  cases — Upon  the  return  of  this  case  to  the  lower  court  after 
it  was  decided  by  this  court,  as  reported  in  15  Ey.  Law  R£p.,  886,  al- 
though it  may  not  have  been  incumbent  on  the  court  to  ascertain  the  amount 
due  or  to  fix  a  time  in  which  to  pay  it,  yet  the  court  having  entered  an  order 
reciting  that  the  case  was  passed  one  week  in  order  to  ascertain  the  amount 
and  fix  the  time  in  which  plaintifif  was  to  pay  the  same,  it  was  then  error  to 
dismiss  her  petition  without  ascertaining  the  amount  and  fixing  a  time  in 
which  it  was  to  be  paid. 

Wm.  Halbourn  and  Chas.  G.  Hulsewede  for  appellant* 

Lane  &  Burnett  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  divisioD. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Upon  the  return  of  this  case  from  this  court,  where  the  appellant^ 
then  appellee,  was  denied  a  homestead  as  against  the  claim  of  Nevin 
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for  street  improvement  (seeNevin  v.  Allen,  15  Ky.Law.  Rep.,  836)^ 
the  chancellor,  to  the  end  that  Mrs.  Allen  might  pay  off  the  assess- 
ment for  which  the  property  had  been  sold,  entered  this  order:  **Andi 
this  case  is  passed  one  week  in  order  to  ascertain  amount  to  be  paid,, 
and  to  fix  the  time  in  which  plaintiff  Allen  is  to  pny  the  same." 

Thereafter,  without  fixing  that  amount  or  fixing  the  time  within 
which  it  was  to  be  paid,  the  court  disnnissed  her  petition.  We  think 
this  was  error.  It  may  have  been  the  duty  of  the  appellant  to  have 
supporte<l  the  amounts  of  her  petition  by  testimony,  and  to  have 
tendered  the  amount  suppased  by  her  to  be  due,  and  it  may  not 
have  been  incumbent  on  the  court  to  have  undertaken  to  ascertain 
the  amount  or  to  fix  a  time  in  which  the  plaintiff  was  to  be  allowed 
to  pay  it,  but  although  she  failed  to  take  her  proof  or  make  such 
tender  the  court,  in  pursuance  of  the  order,  should  have  fixed  the 
sum  to  be  due  on  the  pleadings,  and  fixed  a  time  within  which  the 
plaintiff  might  pay  off  the  debt  and  save  her  homestead.  Xot  to 
nave  done  so  after  the  order  looking  to  that  end  must  have  been 
misleading.  She  had  the  right  to  rely  on  the  court  m  iking  such  an 
order,  and  may  have  failed  on  that  acc«>unt  to  have  procured  the 
necessary  money. 

The  original  assessment  whs  $61,  and  that  and  the  costs  amounted 
at  the  time  of  sale  to  $122.  For  this  sum  property  valued  at  $1,000  is 
about  to  bei  taken  from  the  owners.  On  the  return  of  the  case  appel- 
lant ought  to  be  given  a  reasonable  time,  after  the  amount  due  is 
fixed  by  the  court,  in  which  to  satisfy  the  appellee's  debt,  and  thia 
whether  her  husband  is  alive  or  not. 

The  judgment  dismissing  the  petition  is  reversed  for  proceedings 
consistent  with  this  opinion. 


Young,  &c.  v.  Conrad. 
(Filed  January  14, 1897— Not  to  be  reported.) 

Passtoay — Adverse  use) — In  this  action  in  which  the  plaintiff  claims  by  ad- 
verse user  for  more  than  fifteen  years  the  right  to  a  passway  through  defend- 
ant's stable  lot.  defendant  bcin^j^  an  infant  when  the  use  of  the  way  in  question 
was  begun,  limitation  did  not  begin  to  run  against  him  until  he  reached  his 
majority  ;  and,  as  fifteen  years  have  not  elapsed  since  that  time,  the  plaintiff 
has  failed  to  make  out  her  claim. 

Dickerson  &  Willis  for  appellants. 
A.  G.  DeJarnett  for  appellee. 
Appeal  from  Grant  Circuit  Court. 
Opinion  of  the  court  by  Judge  Burnara. 

Appellant  is  ia  daughter  of  Isaac  Conrad,  and  inherited  the  lad^ 
owne<l  by  her  from  him.    He  died  in  1889.  „        - 

Appellee  is  the  son  of  W.  G.  Conrad,  who  died  in  1873.  Isaac  and 
W.  G.  Conrad  were  brothers,  and  owned  two^adjacent  tracts  of  land 
in  Grant  county,  Ky.,  of  about  250  acres  each.  The  lands  of  W.  G. 
Conraii  fronted  on  one  county  road  and  the  lands  of  Isaac  Conrad  on 
another  parallel  county  road.  For  many  years  a  passway  existed 
across  these  tracts  of  land  from  one  county  road  to  the  other,  which 
was  used  by  the  brothers  and  by  the  public  generally  without  objec- 
tion. 

vol.  18—58 
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There  is  no  evidence  that  this  passway  was  ever  dedicated  to  the 
county  as  a  public  road,  and  no  evidence  that  same  was  ever  used 
under  any  express  afcreement  by  the  owners  of  the  lands  over  which 
it  ran,  but  ?i^  a  matter  of  mutual  convenience  the  brothers  had  al- 
lowed each  other  and  the  public  generally  to  pass  through  each  oth- 
er's lands  over  said  passway. 

Before  the  death  of  W.  G.' Conrad  he  divided  his  lands  between 
his  three  sons,  T.  J.,  J.  C.  B.  and  W.  W.  Conrad,  by  metes  and 
bounds. 

The  passway  passed  over  the  lands  of  appellee  until  it  reached  a 
point  about  7o  yards  from  the  Ml.  Zion  pike,  at  which  place  it  passed 
<)ff  the  land  of  appellee,  and  from  that  point  on  ran  over  the  land  of 
hi:^  brother,  J.  (;.  B.  Conrad,  to  the  public  road. 

W.  G.  Conrad  made  a  will,  in  which  he  named  Isaac  Conrad,  the 
father  of  apjiellant,  as  executor.  This  will  require<i  the  executor  to 
take  possession  of  the  lands  devised  to  his  sons,  to  manage  and  keep 
them  in  repair,  and  to  rent  them  out,  giving  his  sons  the  preference 
as  renters  until  his  youngest  son  became  of  age  on  the  2oth  of  Sep- 
tember, 1884. 

Isaac  Conrad  took  possession  of  all  these  lands  under  this  will  and 
managed  and  controlled  them  until  September,  1884.  In  1878  or 
1879,  at  a  time  when  appellee  was  an  infant,  the  said  Isaac  Conrad 
allowed  J.  C.  B.  Conrad  to  fence  that  part  of  the  passway  which 
passed  over  his  land  and  to  move  same  over  upon  the  land  of  this 
appellee  and  through  the  barn  lot  in  question.  He  also  built  and 
put  in  gates  in  appellee's  fences  surrounding  his  barn  lot,  so  that  he 
could  reach  the  public  road  without  going  upon  the  land  of  J.  C.  B. 
Conrad  at  all. 

After  appellee  became  of  age  he  moved  to  Kansas  and  continued 
a  resident  of  that  State  until  a  short  time  before  the  institution  of 
this  suit.  He  testifies  that  he  never  knew  of  this  change  in  the  pass- 
way  from  the  land  of  his  brother  to  his  until  a  short  time  before  this 
suit  was  instituted. 

The  evidence  of  Thomas  Conrad  shows  that  Isaac  Conrad  got  him 
to  write  a  letter  to  his  brother,  W.  W.  Conrad,  proposing  to  buy  a 
passway  out  over  this  land,  upon  the  idea  that  if  VV.  W.Conrad 
should  sell  said  land  he  might  have  trouble  about  his  passway  with 
the  purchaser.    This  was  refused  by  appellee. 

There  is  no  evidence  in  this  case  to  show  that  the  ancestor  of  plain- 
tiff in  this  action  ever  claimed  any  legal  right  to  pass  throug[h  this 
barn-lot  over  the  lands  of  appellee.  There  is  not  a  particle  of  evidence 
to  show  that  appellant  or  her  vendors  ever  had  the  permission  of  ap- 
pellee to  pass  through  said  barn-lot;  and  whether  the  change  was 
made  in  1878  or  1879  is  wholly  immaterial,  as  the  statute  of  limita- 
tion would  certainly  not  run  against  the  appellee  until  he  arrived  at 
age  in  1884. 

It  seems  to  us  that  appellant  has  failed  to  make  out  any  legal  claim 
to  the  passway  through  the  stable  and  barn-lot  of  appellee. 

Therefore,  the  opinion  of  the  lj)wer  court  in  this  action  is  af- 
firmed. 

The  court  delivered  the  following  response  to  a  petition  for  re- 
hearing February  25,  1897: 

The  very  learned  and  able  counsel  for  appellant  in  this  case  seems 
to  have  misconstrued  the  effect  of  the  opinion  rendered  herein.  We 
think  there  can  be  no  reasonable  doubt  that  the  passway  through  the 
lands  of  appellant  and  that  of  the  heirs  of  W.  G.  Conrad  connectinir 
the  two  county  roads,  the  Mount  Zion  Turnpike  Road  and  the  road 
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that  runs  in  front  of  the  house  of  the  witnef^s,  Osborn,  was  a  ri^ht 
of  way  to  which  the  appellant  and  the  public  seneraily  had  a  pre- 
scriptive ri((ht,  and  there  is  no  intimation  in  the  opinion,  as  counsel* 
for  appellant  seems  to  believe,  that  this  was  not  a  legfal  and  vested, 
riffht.    AH  that  the  opinion  undertakes  to  say  is  that  Isaac  Conrad, 
who  was  the  guardian  of  W.  W.  Conrad,  had  no  authority  in  law 
to  change  this  passway  in  1878  or  1879,  at  a  time  when  appellee  was 
an  infant,  from  the  lands  of  J.  C.  B.  Conrad  to  the  lands  of  this  ap- 
pellee and  through  his  barn-lot. 

The  evidence  shows  that  he  held  a  prescriptive  right  of  way  on 
the  lands  of  J.  C.  B.  Conrad,  and  we  do  not  at  all  take  issue  with 
counsel  for  appellant  in  his  vigorous  contention  that  ^'where  the 
owner  of  lands  across  which  others  have  a  prescriptive  right  of  way 
for  his  own  convenience  closes  such  way  and  opens  another  across 
other  parts  of  his  lands  for  the  use  of  those  having  the  right,  and 
they  assent  to  the  change  and  use  the  new  way  for  a  period  less  than 
twenty  years,  the  owner  can  not  close  such  new  way  and  prevent  its 
use  without  tirdt  restoring  the  old  one  to  its  former  condition,"  But 
that  is  not  the  question  presented  by  this  record.  Here  a  guardian 
without  right  changes  a  passway  from  the  land  of  one  ward,  where 
it  has  t)een  for  many  years,  and  where  it  was  established  by  the  an- 
-cestor,  to  the  lands  of  another.  The  change  was  material  and  nec- 
essarily injurious,  and  we  can  not  conceive  that  such  authority 
existed  in  a  person  who  had  only  temporary  possession  of  the 
land. 

It  does  not  seem  to  us  that  the  appellant  in  this  case  is  estopped 
from  requiring  the  owner  of  the  land  across  which  the  old  passway 
ran,  and  over  which  she  had  a  prescriptive  right  of  travel,  to  re- 
open same,  as  he  does  not  seem  to  have  held  the  adverse  possession 
of  same  for  the  statutory  period  of  limitation. 

Counsel  is  right  in  his  contention  that  the  opinion  rendered  in  this 
oase  erroneously  stated  that  the  land  of  appellant  fronted  upon  the 
public  road.  The  allegations  of  the  petition  and  the  evidence  t)Oth 
•clearly  show  that  the  land  owned  by  appellant  is  about  250  yards 
from  the  road  which  runs  in  front  of  the  house  of  the  witness,  Os- 
borne. But  this  error  in  the  opinion  can  have  no  effect  upon  the 
legal  rights  of  appellant  to  pass  through  the  barn-lot  of  appellee; 
and,  whilst  the  court  sympathizes  with  the  appellant  in  the  annoy- 
ance and  inconvenience  which  has  resulted  to  her  from  the  unau- 
thorized act  of  her  ancestor  in  making  this  change,  we  can  not,  on 
this  account,  change  the  law  as  we  see  it. 

Wherefore,  the  petition  of  appellant  for  rehearing  is  overruled. 


RiDDELL,  Ac.  V.  Park. 
(Filed  January  15, 1897--Not  to  be  reported.) 

Attachment — As  it  satisfactorily  appears  that  the  debtor's  undivided  interest 
in  his  deceased  father's  land,  which  is  sought  to  be  subjected  by  attachment 
in  this  case,  was  sold  by  him  by  title  bond,  even  before  the  debt  sued  on  was 
created,  it  was  not  subject  to  the  attachment. 

V,  P.  Smith  for  appellant. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 
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The  evidence  in  ,this  case  is  entirely  satisfactory  that  R.  C,  Rid- 
dell,  for  a  valuable  consideration,  purchased,  paid  for  and  took  th& 
title  bond  of  John  W.  Riddell  for  his  undivided  interest  in  tho  land 
left  by  their  deceased  father  before  even  the  debt  sued  on  by  plaintiflT 
Parle  was  created.  Consequently  it  was  not  subject  to  attachment  or 
sale  for  satisfaction  of  the  latter's  claim,  and  the  Judgement  for  sale- 
of  it  was  erronet»us  and  is  reversed  and  cause  remanded  for  further 
proceedings  consistent  with  this  opit^ion. 


Crow,  <fec.  v.  Shacklett,  agent.  &v. 
(Filed  January  16,  1897— Not  to  be  reported.) 

1.  Married  ivomen — Contract  for  ^^ necessaries''^ — Under  a  statute  providing 
for  the  sale  of  the  wife's  real  estate  to  pay  debts  created  on  account  of  *•  nec- 
essaries," a  sum  which  she  has  agreed  by  contract  in  writing  to  pay  as  rent  for 
a  hotel  kept  by  her  as  a  business  of  profit,  and  not  as  a  mere  means  of  sup- 
port, can  not  be  regarded  as  a  debt  created  for  "necessaries*"  the  wife  already 
having  sufficient  means  of  support  from  her  rent:s  and  the  profits  from  her 
farm. 

2.  Appellate  jurisdiction — As  the  judgment  appeafed  from  directs  the  bale 
of  the  wife's  land  to  satisfy  a  judgment  rendered  in  a  previous  action  for  the 
debt  and  costs,  the  costs  included  in  that  judgment  are  to  be  regarded  as  a 
part  of  the  amount  in  controversy  upon  this  appeal,  and  as  that  judgmenty 
including  the  costs  of  the  action  in  which  it  was  rendered,  amounts  to  more 
than  $100,  this  court  hafe  jurisdiction  of  the  appeal. 

R.  L.  Stith  and  J.  D.  Irwin  for  appellants. 
S.  H.  Bush  for  appellees. 
Appeal  from  Hardin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant,  Drew  Crow,  wife  of  her  co-appellant,  was  the 
owner  of  two  houses  and  lots  in  Elizabethtown;  and  of  a  residence 
and  smalt  farm  in  Hardin  county,  and  an  interest  in  some  lands  in 
Bullitt  county. 

Conceiving  that  she  might  make  some  money  by  renting;  and 
managing  a  hotel,  she  rented  of  the  appellees  the  Arbor  Hotel  in 
Elizabethtown,  and  after  running  a  few  months  discovered  that 
instead  of  making  she  was  losing  money,  and  quit  the  business. 
When  she  began,  she,  with  her  husband,  had  signed  a  written  contract 
to  pay  a  certain  sum  for  the  rent  of  the  hotel,  and,  failing  to  pay  this» 
this  suit  was  brought  to  subject  the  wife's  real  estate  to  its  payment. 
The  proof  is  clear  that  she  went  into  the  hotel  business  as  a  means 
to  make  money  and  accumulate  a  profit  and  not  as  a  necessity  or 
means  of  support  for  herself  and  family.  She  already  had  sufficient 
means  of  support  from  her  rents  and  the  profits  from  her  farm. 

In  tht»  case  of  Harris  v.  Dale  &  Co.^  5  Bush,  61,  this  court  held 
that  supplies  used  in  keeping  a  hotel  as  a  business  of  profit  and  not 
as  a  mere  means  of  support  could  not  be  regarded  as  necessarie»< 
furnished  for  the  use  of  a  family  within  the  meaning  of  the  statute 
on  that  subject. 

The  statute  in  force  when  the  rental  contract  under  consideratioi^ 
was  made  is  like  the  statute  construed  in  the  case  cited,  and  pro- 
vided for  a  sale  of  the  wife's  real  estate  to.  pay  debts  created  *'oik 
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account  of  necessaries  for  herself  or  any  member  of  her  family,  her 
liusband  included,  as  shall  be  evidenced  by  writing,  etc." 

If  supplies  for  the  hotel  were  not  ''necessaries"  we  can  not  well 
•say  that  the  hotel  itself,  when  run  as  a  means  of  profit,  comes 
within  the  meaning  of  that  term. 

The  judgement  below  is  for  the  sum  of  $110.45,  and  adjudges  a  sale 
<if  the  wife's  land  to  satisfy  it.  This  court,  therefore,  has  jurisdic- 
tion of  the  appeal,  although  a  part  of  the  judgment  is  for  costs  in 
another  action  on  the  same  debt  injustices'  courts  against  the  hus- 
(band. 

The  amount  in  controversy  as  to  the  wife  is  the  sum  total  of  the 
judgment. 

The  judgment  is  reversed,  with  directions  to  dismiss  the  petition. 


€lTY  OF  MA.YFIELD  V.   ElMOEE. 

(Filed  January  19,  1897.) 

Constitutional  law — Amendment  of  city  charters — Between  the  time  of  the 
adoption  of  the  present  Constitution  and  the  enactment  of  general  laws  for 
the  government  of  towns  and  cities,  the  Legislature  had  the  power  to  amend 
existing  charters  of  towns  and  cities.  , 

An  amendment  of  March  31,  1892,  to  the  charter  of  Mayiield  is  valid. 

Barbour  &  Carroll  and  Robertson  &  Lee  for  appellant. 
Robbins  &  Thomas  for  appellee. 
Appeal  from  Graves  Oircuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis. 

By  section  2  of  an  act  to  amend  an  act  to  amend  and  revise  the 
charter  of  the  city  of  May  field,  approved  April  2, 1890,  it  was  pro- 
vided the  city  judge  should  be  allowed  by  the  board  of  council  men 
a  reasonable  salary;  also  fees  and  fee  costs  as  then  allowed  by  the 
-city  charter. 

But  by  an  act  approved  March  31,  1892,  it  was  provided  that  so 
much  of  the  above  recited  act  as  authorized  and  provided  for  the 
payment  of  salaries  to  the  city  judge,  city  marshal  and  city  attor- 
ney should  be  repealed,  provided  the  right  of  said  officers  to  receive 
fees  and  fee  wsts,  authorized  by  the  act  of  April  2,  1892,  should  not 
-be  affected  but  continue. 

Appellee,  Stephen  Elmore,  brought  this  action  to  recover  of  ap- 
pellant, city  of  Mayfield,  the  sum  of  $500  claimed  as  his  salary  as 
city  judgre  for  the  term  of  one  year,  beginning  the  last  Monday  in 
May,  1892,  said  amount  having  been  fixed  by  the  city  council 
as  the  annual  salary  of  the  city  judge  in  pursuance  of  the  act  of 
April  2,  1890;  but  as  he  was  not  elected  city  judsre  until  April,  1892, 
he  has  no  right  to  the  salary  sued  for  or  any  other  compensation  be- 
sides fees  and  fee  costs  if  the  act  of  March  31,  1892,  was  valid,  and 
whether  it  was  depends  upon  the  proper  meaning  of  section  166  of 
the  Constitution  as  follows:  **A11  acts  of  incorporation  of  cities  and 
towns  heretofore  granted,  and  all  amendments  thereto  except  as 
provided  in  section  167,  shall  continue  in  force  under  this  Constitu- 
tion, and  all  city  and  police  courts  established  in  any  city  or  town 
shall  remain  with  their  present  powers  and  jurisdiction  until  such 
time  as  the  general  assembly  shall  provide  by  general  laws  for  the 
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government  of  towns  and  cities,  and  the  officers  and  courts  thereof^ 
but  not  longer  than  four  years  from  and  after  the  Ist  day  of  January^ 
1891,  wJthin  which  time  the  jfeneral  assembly  shall  provide  by  gen- 
eral laws  for  the  government  of  towns  and  cities  and  the  officers  and 
court  thereof  as  provided  by  the  Constitution." 

It  is  not  at  all  certain  that  according  to  even  the  strict  letter  of 
that  section  the  Legislature  was  inhibited  from  amending  existing 
acts  of  incomoration  of  cities  and  towns  during  the  pericxi  of  four 
years  from  January  1,  1890,  or  at  least  during  the  period  from  that 
date  up  to  the  enactment  of  a  general  law  governing  cities,  and 
towns  as  required  by  section  156  of  the  Constitution.  But  looking 
to  the  real  purpose  and  reason  of  section  166  we  are  satisfied  it  was 
not  intended  to  prohibit  the  enactment  during  that  period  of  proper 
and  necessary,  or  what  the  legislature  .in  its  wisdom  might  deem 
proper  and  necesstiry,  amendments  to  existing  acts  of  incorporation; 
for  such  restriction  was  not  necessary  to  the  accomplishment  of  the 
purpose  in  view,  which  was  ultimate  8Ul)stitution  of  the  plan  of  gov- 
erning cities  and  towns  by  a  general  and  consistent  system  of  laws 
in  place  of  a  series  of  special  and  local  acts,  but  on  the  contrary 
would  have  probably  embarrassed  and  done  injury  to  particular 
cities  and  towns  without  any  reason  or  necessity  for  thus  prevent- 
ing  needed  legislation. 

In  our  opinion  the  act  of  IMarch  31,  1892,  was  valid  and  effectual 
to  repeal  the  act  of  1890,  and  under  nugatory  ordinance  of  the  city 
council  fixing  the  salaries  of  the  city  judge  and  other  officers  of  the 
city  of  Mayfield,  and  as  a  consequence  appellee  is  not  entitled  to  the 
salary  sued  for. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for  the- 
dismissal  of  his  action. 


Mackey,  &c.  v.  Gleason. 
(Filed  January  19, 1897— Not  to  be  reported.) 

Assessment  for  street  improi'ements — Correction  of  estimates — Int-erest — In  this 
action  by  certain  lot  owners  to  set  aside  as  Toid  the  proceedings  of  the  city 
council,  by  which  their  property  was  assessed  to  pay  the  cost  of  improving 
(in  alley,  the  other  lot  owners  whose  property  was  assessed  to  pay  for  the  same 
improvement,  and  also  the  contractor,  being  made  defendants,  the  chancellor 
upon  a  cross  petition  filed  by  the  contractor  against  his  co-defendants  and  the 
plaintiff  seeking  upon  the  ground  of  mistake  to  correct  the  estimates  made  by 
the  city  engineer  fixing  the  amounts  due  by  the  property  holders,  properly 
granted  the  relief  sought  as  against  the  appellant,  one  of  the  defendants.it  ap- 
pearing from  the  evidence  that  she  had  by  mistake  been  required  to  pay  only 
^41.39.  when  the  amount  which  should  have  been  assessed  against  her  was 
^163.7fi.  But  as  she  had  promptly  paid  off  the  warrant  for  the  smaller  amount 
the  additional  amount  charged  against  her  by  the  judgment  should  have  been 
made  to  bear  interest  only  from  the  date  of  the  judgment  and  not  from  the 
date  of  the  original  estimate. 

D.  M.  Rodman  for  appelhmts. 

Lane  &  Burnett  for  appellee. 

Appeal  from  Jefferson  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  White. 
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John  A.  Michelhauser  and  others  broufirht  this  action  in  the  law 
and  equity  division  of  the  Jefferson  Circuit  Court  against  Michael 
Gleason,  Bridj^et  Mackey,  S.  M.  Bernoid  and  the  city  of  Louisville 
seelcin^:  to  set  aside  proceeding's  and  estimate  made  against  their 
property  for  the  improvement  of  an  alley  in  a  square  or  block  in 
which  their  lots  were  situated  in  the  city  of  Louisville,  and  claiming 
that  said  proceeding  by  the  city  council  and  said  estimates  were 
void.  The  steps  taken  by  the  city  counsel  are  fully  set  out  in  this 
record.  By  these  proceedings  in  the  city  counsel  the  property  of 
Bridget  Mackey  was  assessed  for  her  part  of  said  iniprovementsat 
$41.39,  and  warrants  for  this  an)ount  were  issued  to  Gfleiison  by  the 
proper  authorities,  which  warrant  the  appellee,  Bridget  Mackey^ 
paid  off  and  fully  discharged  before  the  institution  of  this  action. 
This  action  progressed  until  the  18th  day  of  January,  1892,  when 
iefendant  Gleason  filed  an  amended  answer  and  cross]. petition 
against  all  the  ])lainliffs  and  his  cod^fendants  in  this  suit,[and]mak- 
ing  all  the  property  holders  in  said  block  or  square  defendants 
thereto,  asking  process  on  said  cross  petition  to  bring  them  before 
the  court  on  his  cross  petition,  and  by  said  cross  petition  he  sought 
to  correct  the  estimates  as  made  by  the  city  engineer  fixing  the 
amount  due  from  the  property  holders  in  said  block,  averring  that 
the  city  engineer  had  made  a  mistake  in  his  estimates,  and  charging 
that  there  should  be  assessed  against  the  property  of  appellant, 
Bridget  Mackey,  $15t3.76  instead  of  the  sum  of  $41.39  in  his  assess- 
ment, appellee  being  the  owner  of  a  lot  abutting  on  said  alley  so 
improved  of  twenty-live  feet,  and  this  was  the  proper  amount  that 
should  have  been  charged  against  her  lot;  that  appellee  was  charge- 
able with  the  cost  of  the  curbing  of  said  alley  abutting  her  lot,  but 
which  had  l)een  aportioned  against  all  the  property  holders  when 
the  same  was  only  chargeable  against  her;  but  he  filed  a  corrected 
estimate  apportioning  the  expense  of  said  improvement  according  to 
the  city  charter,  and  by  this  corrected  estimate  Mrs.  Mackey  should 
be  made  to  pay  $153.76,  of  which  sum  she  had  paid  $41.39,  leaving 
due  $112.88,  and  for  this  sum  he  asked  Judgment,  and  the  court  on 
having  rendered  judgment  tixing  the  amount  against  the  property  of 
appellant,  adjudging  a  lien  on  appellant's  lot  for  SI  12.38,  with  interest 
from  the  12th  day  of  November,  1889,  and  from  this  judgment  ap- 
pellant has  prosecuted  this  appeal  and  asks  a  reversal. 

Appellant  contends  that  the  entire  proceeding  by  the  city  counsel 
to  have  said  alley  improved  by  the  lot  owners  was  void.  We  see 
no  error  in  the  proceeding  by  the  city  council  in  reference  to  the  im- 
provement of  the  alley.  The  proceedings  were  regular  and  in  ac- 
cordance to  the  provision  of  the  city  charter,  and  by  the  proceeding 
and  improvement  of  said  alley  appellant's  property  was  made  lia- 
ble for  her  proportion  of  the  cost  of  said  improvement,  and  created 
a  lien  on  her  lot  in  said  block. 

We  are  satisfied  that  the  engineer  of  the  city,  whose  duty  it  was. 
to  make  the  estimate  and  proportion  the  amount  against  the  lots 
chargeable  with  the  cost  of  the  in)provement  of  the  alley,  made  a 
mistake  in  his  estimate  of  the  amount  that  should  be  charged  as 
against  appellant,  and  that  the  chancellor  had,  on  the  state  of  plead- 
ing in  this  case,  the  jurisdiction  to  make  said  correction  and  ascertain 
the  true  amount  that  should  be  paid  by  appellants  and  rightfully 
chargeable  against  her  property,  and  we  find  no  error  in  the  judg- 
ment fixing  the  amount  as  against  appellant  at  $153.7(5,  and  appel- 
lant has  no  cause  to  complain  on  the  ground  that  her  lot  had  been 
assessed  too  much.  It  was  assessed  much  less  than  was  its  due  pro- 
portion of  the  cost  of  said  improvements,  but  her  co-defendants  do 
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not  complain  of  this  action  of  the  court.  On  the  cross  petition  of 
appellants  process  was  is^^ued  and  duly  executed  on  appellant  on  the 
—  day  of  September,  18—,  and  by  which  summons  she  had  notice 
of  the  proceeding,  but  we  are  of  the  opinion  that  the  court  erred  to 
the  prejudice  of  appellant  in  adiudging  that  8he  was  liable  to  the 
payment  of  interest  from  November  12, 1889,  the  date  of  the  original 
estimate,  for  which  warrant  had  been  issued  and  paid  off. 

The  city  council  had  undertaken  by  and  tlirough  its  proceeding 
to  improve  the  alley  on  which  appellant  abutted,  and  there  was 
nothing  due  from  appellant  until  the  same  was  ascertained  and 
amount  fixed  and  certified  for  payment  to  appellant,  and  w*hen  the 
city  council  fixed  the  amount  she  promptly  paid  it  off.  Then  ap- 
pellee commenced  his  proceedings  in  the  circuit  court  against  appel- 
lants to  correct  the  estimate  made  by  the  city  engineer  against  her 
property.  She  did  not  resist  the  proceeding  to  correct  the  assessment 
and  permitted  Judgment  against  her  by  default.  She  had  no  legal 
notice  that  any  additional  demand  was  being  made  until  she  was 
served  with  process,  which  was  done  on  the  18th  day  of  September, 
1892.  We  do  not  think  there  was  any  demand  that  she  was  required 
to  pay  until  the  rendition  of  the  Judgment  correcting  said  estimates, 
and  we  are  of  opinion  that  the  judgment  rendered  in  this  case 
should  only  bear  interest  from  the  date  of  its  rendition,  and  for  this 
error  alone  this  cause  is  reversed  and  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 


Western  District  Warehouse  Co.  v.  Robertson,  &i\ 
(Filed  January  19,  1897— Not  to  be  reported.) 

Attachment — In  this  action  the  proof  failed  to  sustain  the  defense  that  a 
settlement  of  the  judgment  against  R.  was  made  with  appellant  by  B.  &  Co., 
under  an  agreement  that  appellant  was  not  to  proceed  against  the  tobacco  of 
R.,  which  had  been  attached.  The  proof  sustained  the  grounds  of  the  attach- 
ment, and  the  action  of  the  court  dismiss! ncr  the  attachment  was  erroneous. 


o 


Greer  &  Ree<l  for  appellant. 

Appeal  from  Calloway  Circuit  Court. 

Opinion  of  the  court  by  Judge  GuflTy. 

The  appellant  instituted  this  action  in  the  Calloway  Circuit  Court 
seeking  a  judgment  against  the  appellee,  Robertson,  for  more  than 
$600,  and  obtained  a  general  attachment,  which  was  levied  upon 
two  hogsheads  of  tobacco  and  pounds  of  loose  tobacco.  Ap- 
pellees, Burnett  &  Co.,  executed  bond  and  obtaine<i  po*«ses.sion  of 
the  tolmcco,  and  were  on  their  motion  made  parties  to  the  suit.  All 
of  the  appellw^  made  defense. 

The  substance  of  the  defense  consisted  in  a  denial  of  the  indebted- 
ness and  the  grounds  of  the  attachment,  and  furtlier  alleged  that  a 
.settlement  was  made  with  plaintiff,  in  which  it  was  agreed  that 
Burnett  <t  Co.  would  and  did  [my  plaintifTs  claims,  and  that  plain- 
tiff undertoolc  and  promised  to  not  molest  Robertson's  tobacco,  pur- 
chased in.  181)2,  and  that  the  same  was  to  be  shipped  to  Burnett  aS: 
Co.,  Robertson  Tiaving  prior  to  that  time  been  buying  tobacco  to  be 
shipped  to  appellant,  and  money  furnished  by  appellant  to  him  con- 
stituted the  debt  sued  on. 
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The  allegations  of  the  appellees  were  denied  by  reply,  and  upon 
final  hearing  the  court  rendered  judgment  against  Robertson  for  the 
•debt  claimed  but  dismissed  the  attachment,  and  adiudged  that  Bur- 
nett <&  Co.  account  to  R()t)ertson  for  the  tobacco,  and  from  that  judg- 
ment this  appeal  is  taken. 

It  seems  to  us  that  the  appellees  totally  failed  to  prove  the  agree- 
ment alleged,  and  failed  to  show  a  settlement  or  payment  to  plaintiff. 
In  fact  Robertson  finally  admitted  the  justice  of  the  diMuand  sued 
for.  We  also  think  that  the  proof  sustained  the  grounds  of  the  attach- 
ment, and  that  it  should  have  b^en  sustained. 

The  Judgment  appealed  from  is,  therefore,  reversed  and  cause  re- 
manded, with  directions  to  sustain  the  attachment  and  for  further 
proceedings  consistent  with  this  opinion. 


Frev  v.  Mathias,  by,  &c. 
(Filed  January  20,  1897— Not  to  be  reported.) 

1.  Assault  and  battery — The  facts  in  this  action  to  recover  damages  for 
assault  and  battery  are  not  such  as  would  authorize  the  court  to  disturb  the 
verdict  of  the  jury  on  the  ground  that  the  verdict  was  against  the  weight  of 
evidence  ;  and  the  instructions  given  by  the  court  to  the  jury  state  fairly  the 
law  of  the  case,  and  are  not  prejudicial  to  the  legal  rights  of  the  appellant. 

2.  Burden  of  proof — The  appellant,  upon  whom  the  burden  of  proof  rested, 
having  acquiesced  in  the  ruling  of  the  court  that  the  burden  was  upon  appel- 
lee and  permitted  the  appellee,  without  objection,  to  first  introduce  his  testi- 
mony, appellant  waived  his  right  to  the  concluding  argument  to  the  jury. 

Jno.  P.  Norvell  and  Benj.  H.  Robinson  for  appellant. 

Hanson  Kennedy  for  appellees. 

Appeal  from  Nicholas  Circuit  Court. 

Dpinion  of  the  court  by  Judge  Burnam. 

This  action  was  instituted  in  the  Nicholas  Circuit  Court  by  the  ap- 
pellee to  recover  damau:es  in  the  sum  of  $l,Oi)i>  from  the  appellant, 
John  H.  Frey,  for  having  unlawfully  assaulted,  beat  and  bruised  by 
striking  him  with  his  fist,  cholcin^  him  with  his  hand,  and  kicking 
him  with  his  feet.  A  special  and  general  demurrer  was  filed  to  the 
petition  (.f  the  appellant  and  overruled,  and  the  appellant  filed  his 
answer,  in  which  he  denied  that  he  had  unlawfully  assaulted,  beat 
or  bruised  appellee  as  charged  in  the  petition,  or  that  he  had  dain- 
aged  him  in  the  sum  of  $1,(M)0,  or  any  other  sum,  dainiing  that  at 
the  time  and  place  mentioned  in  the  petition  the  appellee  had  as- 
saulted him  with  his  hands,  feet  and  fist,  and  that  in  necessary  de- 
fense he  struck  the  appellee  with  his  open  hand,  and  kicked  and 
barely  touched  him  with  his  foot,  and  doing  no  more  damage  and 
using  no  more  force  than  was  necessary  in  his  self  defense  to  repel 
the  assault  made  upon  him  by  the  appellee.  By  atrreement  the  allega- 
tions of  the  answer  were  traversed  of  recorcl,  and  a  jury  was  em- 
paneled who  heard  the  evidence  deduced  by  both  sides,  and  returned 
a  verdict  in  favor  of  the  appellee  in  the  s"um  of  $100.  Thereupon 
the  appellant,  John  H.  Frey,  moved  the  court  to  set  aside  the  ver- 
dict of  the  jury  and  the  judgment  of  the  court  and  jjrant  him  a  new 
trial: 
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l»t.  Because  the  verdict  id  not  sustained  by  the  evidence  and  con- 
trary to  law. 

2d.  Because  the  court  erred  in  instructing  the  jury. 

3d.  Because  the  court  refused  to  tyrant  the  appellant,  upon  his  mo- 
tion, his  ri>rht  to  conclude  the  ar^rument  to  the  jury,  bat  periiiitted 
the  attorney  for  the  appellee  to  conclude  the  ar^s^ument  against  the 
object iono  of  appellant. 

The  facts  in  this  case  are  not  such  as  would  authorize  the  court  to 
disturb  the  verdict  of  the  Jury  on  the  ground  that  same  was  against 
the  weight  of  evidence. 

The  instructions  given  by  the  court  to  the  jury  are  as  follows: 
**If  the  Jury  believe,  from  all  the  evidence,  that  the  defendant 
unlawfully  assaulted,  beat  and  bruised  the  plaintitf  by  striking  him 
with  his  Ast,  choking  him  with  his  hand  and  kicking  him  with  his 
'eet,  or  either,  if  they  believe  from  the  evidence  that  he  dUl  strike 
or  choke  or  kick  plaintiff,  then  they  will  find  for  the  plaintiff  as  in- 
dicated in  instruction  No.  2,  unle^js  they  should  find  lor  the  defend- 
ant as  indicated  in  instruction  No.  3." 

The  second  instruction  was  as  follows:  "If  the  Jury  find  for  the 
plaintiff,  as  indicated  in  instruction  No.  1,  the  criterion  of  recovery 
is  such  a  one  as  will  compensate  the  plaintiff  for  his  physical  and 
mental  sufierings,  or  either,  endured  by  plaintiff  and  caused  by  the 
assault  of  the  defendant ;  and  the  Jury  may,  in  addition  to  this,  give 
exemplary  damages,  not  in  all  to  exceed  the  sum  of  $1,000." 

To  the  giving  of  these  insjtructions  the  defendant  objected,  which 
objections  were  overruled.  The  defendant  then  moved  the  court  to 
give  to  the  Jury  this  instruction:  **The  court  instructs  the  jury,  if 
they  should  believe  from  all  the  evidence  and  circumstances  proven 
in  the  case  that  the  plaintiff*,  Joseph  Mathias,  at  the  time  of  the  as- 
sault complained  of  in  the  petition,  had  first  assaulted  the  defendant 
with  his  hands,  fist  and  feet,  or  either  of  them,  and  that  in  repelling 
said  assault  the  defendant  used  such  for(*e  and  only  such  force  as  was 
necessary,  or  to  him  reasonably  appeared  to  him  to  l)e  necessary  to 
be  used,  he  had  such  right,  and  the  Jury  shouhi  find  for  the  defend- 
ant;" to  which  instruction  the  plaintiff  excepted,  which  was  over- 
ruled. 

It  seems  to  us  that  the  instructions  given  by  the  court  to  the  Jury 
state  fairly  the  law  as  it  is,  and  are  not  prejudicial  to  the  legal  rights 
of  appellant. 

The  main  ground  upon  which  appellant  relies  is  that  under  the 
pleadings  the  burden  of  proof  was  upon  him,  as  his  answer  was 
practically  a  plea  of  confession  and  avoidance,  and  that  the  court 
should  have  sustained  his  motion  to  allow  him  the  conluding  argu- 
ment to  the  Jury.  The  bill  of  exceptions  .<hows  that  after  a  state- 
ment of  the  wwe  by  the  parties  hereto  and  an  examination  of  the 
pleadings  that  the  court  held  that  the  burden  of  proof  was  upon  ap- 
pellee, and  to  this  .ruling  of  the  court  appellee  at  the  time  objected 
and  excepted,  but  the  appellant  offered  no  objection  to  said  ruling,, 
and  by  his  silence  presu  ma  I  »ly  acquiesced  in  same. 

In  accordance  with  the  ruling  of  the  court  the  appellee  introduced 
his  proof,  and  the  cnse  proceeded  in  accordance  with  such  ruling.  It 
was  held  by  the  Superior  Court,  in  the  case  of  Cooper  v.  Toefcfe,  15 
Ky.  Law  Rep.,  844,  that  where  the  party  upon  whtmi  the  burden 
of  proof  rests  permits  the  other  party,  without  objection,  to  first 
introduce  his  evidence,  he  waives  his  right  to  the  concluding  argu- 
ment to  the  Jury  ;  and  it  seems  to  us  that  this  rule  of  prot»edure  is  a 
salutary  one,  as  it  would  be  very  unjust  for  a  court  to  decide  that  the 
burden  of  proof  was  upon  a  litigant  and  require  him  to  make  out 
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his  case,  and  then,  after  the  proof  was  all  in,  to  change  the  ruling  and 
give  the  concludinK  argument  to  the  other  party. 

The  appellant,  by  his  silence,  acquiesced  in  the  justness  of  the 
ruling  adopted  by  the  court,  and  he  snould  not  thereafter  be  allowed 
to  take  advantage  of  an  error  by  which  he  had  prospered. 

From  a  careful  consideration  of  all  the  questions  presented  in  this 
<?ase,  we  conclude  that  the  Judgment  should  be  affirmed. 


Breckinridge  &  PiNEviLLE  Syndicate,  limited  v.  Murphy. 
(Filed  January  20, 1897— Not  to  be  reported.) 

Mastei'  and  servant — The  appellee  in  this  [cai*e.  who  was  an  experienced 
miner  himself,  having,  after  calling  the  attention  of  the  foreman  of  the  mine 
to  a  dangerous  place  in  the  roof,  continued  to  work  under  the  dangerous  part, 
he  is  not  entitled  to  recover  damages  for  an  injury  received  by  the  falling  of 
slate  from  the  roof  in  the  absence  of  an  allegation  that  the  loreman  prom- 
ised to  make  the  roof  safe,  the  appellee  being  as  capable  of  ascertaining  the 
danger  as  the  foreman. 

D.  B.  Logan  for  appellant. 
S.  F.  Johnson  for  appellee. 
Appeal  from  Bell  Circuit  Court. 
Opinion  of  the  t*ourt  by  Judge  Hazelrigg. 

The  appellee  was  seriously  and  permanently  injured  by  the  fall  of 
slate  from  the  roof  of  an  entry  where  he  was  digging  coal  when  in 
the  employ  of  the  appellant,  and,  in  his  suit  for  damages  by  reason 
of  the  alleged  negligence  of  the  itppellant  in  failing  to  inspect  and 
keep  the  roof  in  a  reasonably  safe  condition,  recovered  the  sum  of 
$2,00(). 

The  proof  conduced  to  show  that  the  appellee — himself  an  experi- 
enced miner  and  former  '*boss"  in  several  coal  mines — dujr  away 
the  coal  from  under  the  roof  which  afterwards  fell  on  him,  and  dis- 
covering ihe  dangerous  condition  thereof  called  the  attention  of  the 
foreman.  Hall,  thereto,  and  applied  to  him  to  let  him  (appellee) 
**ahoot  down"  the  roof,  and  thus  make  it  secure  by  knocking  down 
the  dangerous  slate. 

Hall  thereupon  sounded  the  roof  with  a  pick,  and  according  to- 
the  testimony  of  appellee  assur^»d  him  that  it  was  safe  and  directed 
him  to  go  on  with  his  work.  Appellee  further  stated  that  after  so 
sounding  the  roof,  which  he  saw  and  heard  Hall  do,  neither  of 
them  could  tell  whether  there  was  dantfer  or  not. 

Hall  denied  these  statements,  and  testified  that  he  told  appellee 
the  roof  in  that  mine  was  a  bad  one,  with  '4)ell  tops"  in  places  which 
he  would  have  to  watch.  There  was  other  testimony  more  or  less  af- 
fecting the  issues,  but  this  is  sufficient  to  test- the  correctness  of  the 
instructions  complained  of. 

In  No.  1  the  question  of  whether  or  not  the  duty  devolved  on  ap- 
pellant to  keep  the  roof  in  repair  was  submitted  to  the  jury,  and  we 
think  properly  so,  because  the  appellant  had  pleaded  that  under  the 
contract  with  appellee  this  duty  devolved  on  him. 

In  No.  2  the  jury  were  told  that  they  might  find  for  the  plaintifi^^ 
although  he  knew  the  roof  was  unsafe  and  dangerous,  if  the  foreman 
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also  knew  it  or  had  been  so  notified  and  had  assured  plaintiff  that 
the  roof  was  safe  and  directed  him  to  proceed  with  the  work. 

This  instruction  permits  a  recovery  upon  the  assurance  of  the  fore- 
man that  the  roof  was  safe,  when  the  plaintiff,  with  the  same  op- 
portunity and  means  of  information,  knew  better  and  knew  it  was 
unsafe  and  dangrerous. 

This  was  followed  up  by  instruction  No.  4,  which  told  the  jury 
that  if  under  the  plaintiff's  contract  of  employment  to  drive  the 
entry  the  defendant  company  was  to  inspect  the  roof  and  keep  it 
reasonably  safe,  ''then  it  was  no  part  of  plaintilTs  employment  to  look 
€ifter  the  safety  of  said  roof,  and  that  if  he  was  injured  while  so  em- 
ployed and  at  his  post  of  duty  by  reason  of  defendant's  neglect  to 
inspect  and  keep  same  in  a  reasonably  safe  condition"  they  were 
to  find  for  the  plaintiff. 

These  instructions  permit  the  plaintiff  to  shut  his  eyes  to  the  dan- 
ger about  him  because  not  employed  to  keep  them  open,  and  though 
he  knew  of  the  danger  he  is  permitted  to  rely  entirely  on  the  inspec- 
tion of  the  foreman  and  the  assurance  of  one  who  could  know  and 
•did  know  no  more  than  the  appellee. 

There  are  cases  where  the  employe  is  entitled  to  rely  entirely  on 
the  assurances  of  his  employer.  A  workman  is  not  required  to  test 
the  safety  and  soundness  of  the  materials  or  appliances  furnished 
hi  in,  but  if  he  knows  of  their  weakness  or  unfitness  and  that  their 
use  is  tlangerous,  and  nevertheless  uses  them,  he  does  so  at  his  own 
risk,  unless  he  is  induced  to  continue  work  upon  the  promise  of  the 
employer  to  remedy  the  evil,  and  then  he  may  continue  his  work 
only  for  a  reasonable  time  pending  the  repairs. 

It  is  possible  that  under  the  proof  in  this  case  a  promise  may  be 
Inferred  to  make  the  roof  safe,  nut  it  is  not  so  averred  in  the  plead- 
ings, or  relied  on  as  inducing  a  continuation  of  the  appellant's  work 
in  his  dangerous  position. 

Upon  the  state  of  the  pleadings  the  request  for  a  peremptory  in- 
struction should  have  prevailed,  and  the  judgment  is  reversed  for 
proceedings  consistent  therewith. 


Rhodes  v.  Rhodes,  <&r. 
(Filed  January  20,  1897— Not  to  be  reporte<l.) 

1.  Division  of  lands  between  children  by  father — Where  the  father  divided 
the  bulk  of  his  real  estate  between  his  four  children,  intending  to  make  au 
equal  division,  and  a  tract  of  land  belonging  to  his  wife  was  included  in  the 
division  although  she  did  not  join  in  the  deed,  each  child  received  one-fourth 
of  the  estimated  value  of  the  land  of  the  wife  in  the  division  and  settlement, 
and  after  the  death  of  the  parents  the  child  to  which  the  particular  tract  was 
conveyed  will  not  be  compelled  by  the  court  to  divide  it  with  the  other  chil- 
dren. 

2.  Moreover  by  a  voluntary  division  by  the  children  of  the  residue  of  the 
lands  of  their  fathet  after  the  death  of  their  parents  the  former  adjustment 
wat*  ratified  and  all  chance  of  re-imbursing  him,  to  whom  the  tract  belonging 
to  the  grantor's  wife  had  been  conveyed,  in  the  event  that  tract  should  be 
taken  from  him,  was  destroyed.  Hence,  the  original  distribution  will  not  be 
disturbed. 

3.  One  of  the  children,  who  inherited  from  the  father  one-fourth  of  the  land 
undisposed  of  by  the  old  deed,  can  not  evict  his  brother  from  the  tract  be- 
longing to  the  wife  of  the  grantor,  and  which  was  included  in  the  division 
without  offering  to  make  good  out  of  the  estate  which  he  received  the  father's 
warrant v  of  title. 
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Robt.  Crenshaw  and  W.  G.  Bullitt  for  appellant. 
Appeal  from  Trigg  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

In  March,  1871,  which  was  a  short  time  before  his  death,  Ephrain^ 
Rhodes  made  deeds  of  pift  to  his  four  children  of  several  hundred 
acres  of  land  each.  In  that  to  his  son,  T.  VV.  Rhodes,  however,  was 
*tract  of  eighty  acres,  which  the  grantor's  wife  had  inherited  from, 
her  lather  in  1867,  and  of  which  the  husband  had  taken  possession, 
and  had  used  as  he  did  his  own  adjoining  lands.  The  wife  did  not 
unite  in  any  or  these  deeds.  The  children  took  p(x«*se8sion  of  their 
several  tracts,  though,  on  the  home  tract,  which  included  the  eighty 
acres  named,  the  grantor  and  wife  reserved  the  right  to  reside  dur- 
ing their  lives.  The  grantee,  T.  W.  Rhodes,  built  a  small  house  in 
the  yard,  however,  and  the  proceeds  of  the  farm  appear  to  have 
been  divided  about  equally  with  his  mother.  The  father  died 
shortly  after  makinir  the  deeds,  leaving  some  seven  hundred  acres  of 
land  not  embraced  in  the  deeds  to  his  children.  This  land  was  pre- 
sumably used  for  the  widow's  benefit  until  her  death  in  1877,  when, 
the  children  divided  it  into  four  equal  shares,  and  made  to  each  other 
deeds  of  partition.  In  July,  1893,  this  suit  was  brought  by  two  of  the 
children  against  their  brother  and  the  child  of  a  deceased  brother 
for  a  division  of  the  eighty-acre  tract  among  the  four. 

The  defense  is  that  by  the  deeds  of  1871,  by  which  the  father  con- . 
veyed  the  bulk  of  his  real  estate  to  his  children,  the  grantor  intended 
to  make,  and  did  make,  an  equal  gift  or  advancement  to  each,  and 
as  the  eighty  acres  went  into  the  whole  to  be  divided,  and  was . 
treated  as  part  of  the  lands  of  the  father,  the  mother  consenting, 
each  of  the  four  got  more  land  than  he  or  she  would  otherwise  have  . 
gotten,  the  effect  being  that  each  child  got  its  share  of  the  eighty 
acres,  though  it  was  in  fact  laid  off  to  but  one  of  them;  and  that,  in 
pursuance  of  this  arrangement  and  common   understanding,  each, 
child  entered  upon  his  land,  and  has  been  in  the  continuous,  adverse 
possession  of  it  ever  since. 

Upon  the  proof  the  chancellor  upheld  this  defense  and  dismissed . 
the  petition.    One  of  the  plaintiffs  only  appeals. 

Manifestly  the  deed  of  the  father  did  not  invest  the  son,  T.  W., 
with  title  to  the  eighty  acres,  and  on  the  death  of  the  mother,  in 
1877,  it  passed  to  the  four  children.  Upon  this  state  of  case  a  sale 
of  his  interest  to  a  bona  fide  purchaser,  by  any  of  the  heirs  would 
have  passed  the  title.  But  this  contest  is  among  the  heirs,  and,  all 
being  before  the  court,  the  chancellor  was  authorized  to  settle  the 
issues  upon  equitable  principles;  and  this,  we  think,  he  has  done. 
It  is  wellniffh  conclusive' that  the  father  intended  an  equal  division 
by  the  deeds  of  1871.  If  so,  no  proof  was  needed  of  the  equal  value 
of  the  respective  parcels  conveyed.  The  father's  estimate  is  conclu- 
sive; but  the  proof,  while  somewhat  conflicting  in  this  particular, 
conduces  to  show  substautial  equality.  It  is  conceded  or  clearly 
shown  that  the  eighty  acres  was  taken  into  the  estimate  and  treated 
as  part  of  the  father's  lands,  and  entered  into  the  division,  though 
no  agreement  is  shown  with  the  mother.  It  follows  that  in  this  di- 
vision and  advancement  of  lands  each  child  got  one-fourth  of  the 
estimated  value  of  this  eighty  acres,  and  entered  upon  and  has  since  . 
enjoyed  his  or  her  respective  share.  But,  some  oi.them,  including 
appellant,  were  minors  at  the  time  of  these  deeds,  and  we  will  sup- 
pose the  appellant  was  not  concluded  by  the  acceptance  of  the  lands 
and  participation  in  the  family  settlement.  Still,  wben  he  became  of; 
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aisre  in  about  1878,  he  can  not  he  allowed  to  claim  the  benefit  of  the 
division,  which  gave  him  in  effect  a  share  in  the  eighty  acres,  and 
also  the  land  itself.  Moreover,  it  would  seem  of  the  greatest  Im- 
portance  to  all  that  when  the  remaining  lands  of  the  father  came  to 
be  divided  and  deeds  of  partiti<m  to  be  made,  if  the  eighty  acres 
were  to  be  taken  away  from  T.  W.  the  fact  should  have  been  dis- 
closed while  there  were  lands  out  of  which  the  equality  could  still 
have  been  preserved.  An  equal  division  was  voluntarily  made, 
however,  and  the  former  adjustment  thereby  ratified,  thus  destroy* 
ing  the  last  chance  for  re-imbursing  T.  W.  in  the  event  of  his  losing 
the  eighty  acres  conveyed  to  him  by  the  old  deed.  Appellant,  at 
least,  seems  to  have  none  of  the  land  of  the  estate  now  in  his  pos- 
session. 

Moreover,  there  would  seem  to  be  another  insuperable  obstruction 
in  the  way  of  appellant's  recovery.  He  inherited  from  his  father 
one-fourth  of  the  700  acres  remaining  undisposed  of  by  the  old 
deeds.  Can  he  now  evict  his  father's  grantee  under  the  deed  of  1871 
without  at  least  offering  to  make  good,  out  of  the  estate  he  received, 
his  father\s  warranty  of  title?    We  think  not. 

The  appellee  has  tiled  no  brief,  and  we  do  not  know  upon  which 
of  these  grounds  the  chancellor  denied  the  relief  sought.  Either 
we  have  mentioned  is  sufficient. 

Judgment  affirmed. 


Trigg,  Ac.  v  Ball,  Ac. 
(Filed  January  21, 1897— Not  to  be  reported.) 

Preferetuie  of  credittyrs — In  this  action  to  enforce  a  mortgage  lien,  in  which 
yarious  creditors  of  the  mortgagor  filed  their  petition  seeking  to  have  the 
mortgage  declared  to  operate  as  an  assignment  under  the  statute  upon  the 
ground  that  it  was  executed  with  the  design  to  prefer  the  mortgagee  to  the 
exclusion  of  other  creditors,  the  evidence  was  sufficient  to  authorize  the  chan- 
cellor's judgment  declaring  the  mortgage  to  operate  as  an  assignment  for  the 
benefit  of  all  creditors  whose  debts  existed  prior  to  its  execution. 

Harry  Kennedy  for  appellaiits. 

John  P.  Nor  veil  and  Hanson  Kennedy  for  appellees. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Gulfy. 

It  appears  from  this  record  that  on  October  11, 1892,  C.  S.  Ball  exe- 
cuted to  the  appellants  his  note  for  $828,  due  in  one  day,  and  to  se- 
cure the  same  morttiraged  to  appellants  a  stock  of  goods,  and  on 
November  1,  1892,  appellants  brought  suit  on  the  note  and  for  the 
enforcement  of  their  mortgage  lien  in  the  Nicholas  Circuit  Court. 

At  the  February  term,  1898,  of  the  said  court  various  credi- 
tors of  said  C.  S.  Ball  filed  their  petitions  in  said  action  seeking  to 
have  said  mortgage  adjudged  to  operate  as  an  assignment  of  all  said 
Ball's  property  for  the  benefit  of  his  creditors.  The  ailegatioos  of 
the  petition  showing  such  to  be  the  fact  were  denied  by  appellants. 
Afterwards  the  appellee,  C.  8.  Smart,  administrator  of  Gertrude 
Smart,  also  filed  his  petition  asking  the  same  relief  and  claiming 
that  the  suit  or  proceedings  instituted  by  the  other  creditors  enured 
to  his  benefit,  he  having  a  Judgment  against  said  C.  S.  Ball  for 
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$5,000,  rendered  on  a  suit  instituted  about  eleven  daysafter  the  execu- 
tion (if  tiie  inort|2:aKe,  but  the  cause  of  action  had  accrued  t)efore  the 
mortgage  was  executed.  This  pleading  was  also  controverted,  at 
least  his  right  to  the  benefits  of  the  pleadings  of  the  other  credi- 
tors. 

It  further  appeared  that  appellant.^,  prior  to  the  execution  of  the 
mortgage,  were  bound  as  sureties  of  C.  S.  Ball  for  the  amount  of  the 
note,  and  had  taken  up  the  notes  signed  by  them  as  surety  for  Ball, 
and  given  their  own  note  in  lieu  thereof,  and  that  the  note  and  mort- 
gage in  contest  was  executed  to  secure  them. 

The  court  below  adjudged  that  the  said  mortgage  was  made  with* 
the  design  to  prefer  appellants  to  the  exclusion  of  other  creditors  of 
said  Ball,  and  that  it  operated  as  an  assignment  of  his  property  for 
the  benefit  of  all  his  creditors,  whose  debts  existKi  prior  to  the  exe- 
cution of  the  mortgage,  and  that  the  claim  of  G.  K.  Smart  as  admin- 
istrator of  Gertrude  Smart,  was  a  valid,  sulisisting  claim,  and  in 
existence  when  the  mortgage  was  made.  Proper  orders  were  also 
made  for  the  settlement  of  the  estate,  and  from  that  Judgment  appel- 
lants have  appealed  and  superseded  the  same.  We  deem  it  unnec- 
essary to  recite  the  evidence  introduced. 

Suffice  it  to  say  that  the  te^itimony  abundantly  sustains  the  Judg- 
ment of  the  court  below,  and  the  judgment  appealed  from  is, 
therefore,  affirmed. 


Hamilton  v.  Williams. 

Park  v.  Hamilton. 

(Filed  January  22, 1897— Not  to  be  reported.) 

™  1.  Note — Principal  and  surety — W^here  upon  the  renewal  of  a  note  the  name 
of  a  surety  thereon,  who  was  unlearned  and  could  neither  read  nor  write,  was 
signed  so  as  to  make  him  a  principal  instead  of  a  surety,  he  had  the  right  in 
an  action  on  the  note  to  show  that  the  understanding  was  that  he  was  to  be 
bound  only  as  surety.  And  if  his  name  was  placed  on  the  note  by  the  payee 
with  the  fraudulent  intention  of  making  him  a  principal  when  he  only  agreed 
to  become  a  surety,  there  can  be  no  recovery  against  him  on  the  note. 

2.  Appeal — There  being  no  judgment  in  favor  of  the  appellant  surety 
against  his  co-surety  P.,  nor  any  relief  asked  as  against  each  other  in  their 
pleadings,  the  appeal  of  the  surety  P.  must  be  dismissed. 

Grant  E.  Lilly  for  appellant  and  appellee  Hamilton.    .    . 

White  &  Smith  for  Williams. 

Bidden  &  Riddell  for  Park. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  suit  was  on  a  writing  as  follows,  to  wit:  '*One  day  afterdate 
we,  Clint  Hamilton  and  Granville  Hamilton,  promise  to  pay  to  W. 
T.  B.Williams  two  hundred  and  Hfty  dollars,  borrowed  money,  bear- 
ing eight  \)er  cent  from  date  until  paid.  This,  the  18th  day  of  De- 
cember, 1893.  Clint  Hamilton, 

his 

•'Granville  X  Hamilton, 

ma  k 

*'W.  W.  Park,  JSecurUyJ' 
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Clint  Hamilton,  Granville  Hamilton  and  W.  W.  Park  were  made 
defendants.  Granville  Hamilton  filed  an  answer,  and  amon^  oth«*r 
things  he  alleged  that  the  plaintiff,  Williams,  had  a  note  to  which 
his  name  was  signed  as  surety  by  another  without  any  written  au- 
thority, etc.,  on  which  he  was  not  boupd,  and  that  the  defendant,. 
W.  W. Park's,  name  also  appeared  as  surety  thereon;  that  he  agreed 
to  renew  this  note  and  sign  his  name  as  surety;  that  Williams  and 
Park,  with  the  fraudulent  understanding,  intent  and  purpose  to  make 
him  responsible  tor  the  entire  amount  of  the  note  prepared — the  note 
in  suit — and  had  it  signed  in  its  present  form,  thus  making  him  ap- 
*pear  as  a  principal  instead  of  a  surety  thereto ;  that  he  is  unlearned 
—can  neitner  read  nor  write — and  that  the  note  was  to  be  signed  as 
surety,  together  with  Park,  for  Clint  Hamilton. 

To  this  answer  a  demurrer  was  overruled.  Subsequently  the  court 
sustained  a  notice  to  render  Judgment  on  the  pleadings  and  gave 
Judgment  against  the  defendants  for  the  amount  of  the  note  and  in- 
terest. 

The  court  must  have  reached  the  conclusion  that  the  answer  did 
not  present  a  good  defense.  If  the  facts  be  as  appear  in  the  answer 
there  could  be  no  recovery  on  the  note  against  Granville  Hamilton. 
In  a  renewal  of  the  first  note  he  had  the  right  to  maintain  his  status 
as  surety  for  Clint  Hamilton,  together  with  Park.  While  the  note 
imports  that  he  was  principal  he  had  a  right  to  show  that  the  un<^ 
derstanding  was  that  he  was  only  to  be  bound  as  surety. 

If  the  facts  are  as  alleged  in  the  answer  there  can  be  no  recov- 
ery on  the  note  aganst  Granville  Hamilton.  Park  filed  an  answer 
in  which  he  alleged  he  signed  the  note  as  surety  for  both  of  the  Ham- 
iltons,  and  that  if  Hamilton  was  released  he  was  not  bound  thereon. 
Clint  Hamilton  is  insolvent.  As  Hamilton  did  not  recover  a  Judfir- 
ment  against  Park,  nor  did  the  respective  pleadings  of  Park  and 
Granville  Hamilton  ask  any  relief  against  each  other,  and,  as  there 
is  no  Judgment  in  favor  of  Granville  Hamilton  against  Park,  the 
motion  to  dismiss  the  appeal  of  Park  against  Granville  Hamilton 
must  be  sustained. 

The  judgment  on  the  appeal  of  Granville  Hamilton  is  reversed, 
and  also  it  is  Reversed  on  the  appeal  of  W.  W.  Park  as  to  Williams. 

Further  proceeding  must  conform  to  this  opinion. 


T^^  K^i^t^cky  IjjaW  Reporter. 
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SOUTHCoVINGTOX  <feCXN(?INNATI  STREET  Ry.  Co.  V.  ENSLEN. 

(Filed  January  22,  1897— Not  to  be  reported.) 

Contributory  negligetice — When  the  driver  of  a  horse  and  wagon,  with  knowl- 
edge of  the  approach  of  a  car,  attempted  to  cross  the  track  of  a  street  rail- 
way, believing  he  could  do  so  in  safety,  he  can  not  complain  of  the  want  of  a 
signal ;  and,  as  his  contributory  negligence  is  to  be  imputed  to  the  owner  of 
the  horse  and  wagon,  the  court  in  this  action  by  the  owner  to  recover  of  the 
street  railway  company  for  the  injury  to  his  property  should  have  been  given 
a  peremptory  instruction  to  find  for  defendant. 

Simrall  &  Galvin  for  appellant. 

E.  H.  Kilpatriek  and  E.  W.  Hawkins,  sr.,  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the. court  by  Judge  Hazelrig^. 

Appellee's  meat  shop  is  situated  on  tho  north  side  of  Eleventh 
street,  in  Newport,  between  Patterson  and  Isabella,  Eleventh  run- 
ning east  and  west,  and  the  others  north  and  south.  Eleventh  is 
traversed  by  two  tracks  of  the  appellant's  electric  railway. 

On  the  morning  of  November  1,  1893,  the  horse  and  wagon  of  the 
appellee  were  standin^r  in  front  of  his  shop  with  the  head  of  the 
horse  turned  toward  the  west  or  Patterson  street,  that  street  being: 
95  feet  away. 

The  regular  driver  of  the  team  came  out  of  the  shop,  and,  as  he^ 
took  his  seat  on  the  wagon,  sau  coming  rapidly  from  the  east  and  on 
the  track  next  to  him  the  electric  cai*s  of  the  appellant,  but,  as  he  tes- 
tifies, believing  he  had  time  to  reach  Patterson  street  and  turn  south 
out  that  street  and  across  the  railway  track,  he  started  his  horse  in 
a  trot  for  that  purpose,  driving,  however,  on  the  rivcht  and  entirely 
clear  of  the  track. 

From  the  time  he  started  he  did  not  look  back  or  make  any  effort 
as  he  turned  his  horse  upon  the  track  and  drove  on  it  to  see  the  ap- 
proaching car,  though  his  view  was  unobstructed,  and  though  by 
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looking,  as  he  admits,  he  would  have  .seen  the  car.  He  had  gotten 
nearly  across  when  the  hind  wheels  of  the  wagon  were  struck  by 
the  ear,  the  collision  damaging  both  the  wagon  and  the  horse.  Upon 
the  trial  of  this  action,  brought  by  the  owner  of  the  property,  for  its 
damage,  the  verdict  was  for  the  plaintirf. 

The  di.stance  at  which  the  car  followed  the  team  from  its  starting 
point  at  the  shop  to  the  crossing  is  estimated  by  the  different  wit- 
nesses to  have  been  from  30  to  UK)  leet,  according,  as  we  suppose,  to 
the  time  when  ihe  particular  witness  testifying  observed  the  two 
moving  objects. 

As  is  common  in  sucli  caf«es,  the  proof  is  conflicting  a«^  to  whether 
thoj^e  operating  the  car  sounded  the  usual  alarm  for  the  crossing, 
though  afier  the  driver  turned  to  the  crossing  and  si)owe<l  an  inten- 
tion to  go  on  the  track  there  is  no  pro(»f  conducing  to  show  any  neg- 
ligence on  the  part  of  the  motorman  or  want  of  effort  to  stop  the 
car  and  avert  the  coliision. 

In  support  of  the  finding  of  the  jury  we  shall  assume  that  no  sig- 
nals were  given  for  Ihe  ero;«sintr.  S«»that,  conceding  the  neKllirenceof 
those  managing  the  car  in  this  particular,  the  sole  question  is,  was 
there  such  contrihulory  ne^ligenee  on  the  pnrt  of  the  driver  of  the 
team,  which  is  to  be  imputeil,  of  course,  to  the  owner,  as  that  but 
for  it  the  accident  would  not  have  happened,  and  should,  on  that  ac- 
<!oHint,  the  peremptory  instruction  asked  for  by  the  company,  have 
been  t;iven?  We  are  clearly  of  the  opinion  that  the  request  ought 
to  have  been  granted. 

The  only  need  for  signals  in  the  operation  of  the  railway  is.to  give 
warning  of  tiie  approach  ot  the  car,  and  if  the  driver  of  a  vehicle 
already  knows  this  he  can  not  complain  of  the  want  of  a  signal;  it 
c'ould  tell  him  nothing  of  which  he  was  ignorant.  Here  the  driver 
testitiert  that  knoviing  of  the  rapid  approach  of  the  car  Itehind  him 
he  yet  trusted  to  the  belief  he  started  out  with  that  he  could  make 
the  crossing  safely  and,  therefore,  did  not  use  any  precaution  what- 
-ever  in  drivinvr  on  to  the  track.  He  did  not  look  but  drove  blindly 
In  front  of  the  moving  and  dangerous  car.  Had  he  from  the  start 
be'.»n  <lriviiig  on  the  track  it  would  have  been  the  duty  of  the  motor- 
man  to  have  seen  him,  and,  if  necessary  in  order  to  avoid  the  colli- 
sion, to  have  checked  or  even  stopped  his  car.  As  it  was  the 
operator  was  not  required  to  anticipate  that  the  driver  would  sud- 
denly quit  his  place  ot'  safety  and  take  up  one  of  danger,  nor  would 
a  prudent  driver  have  done  so.  Thi)^  one,  impressed  with  his  origi- 
nal belief,  miscalculated  the  chances,  and  the  speculation  miscarried 
by  a  few  seconds. 

Judgment  reversed  for  proceedings  consistent  with  this  opinion. 


Long  v.  Bank  of  Commkkck. 
(Filed  January  23,  1897- Not  to  be  reported.) 

Ba)iks — Credit  of  collection  to  wrong  person  -Where  the  assignee  of  a  draft 
inclosed  it  to  a  bank  with  direction  to  "collect  and  credit,*'  the  bank  wrs 
guilty  of  negligence  in  crediting  the  proceeds  of  the  draft  to  the  assignors 
instead  of  to  the  assignee,  and  the  assignee  is  entitled  to  recover  of  the  bank 
the  amount  of  the  draft.  And  it  was  error  in  this  action  brought  by  him, 
therefore,  to  credit  the  bank  with  the  amount  of  a  check  drawn  by  the  assign- 
ors in  plaintiff's  favor,  and  which  was  paid  by  the  bank. 

Grubbs  &  Morani'y  for  appellant. 
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Dodd  &  Dodd  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Jud^e  White. 

Lonfi:  sued  the  Bank  of  Commerce  in  the  Jefferson  Circuit  Court, 
Common  Pleas  division,  to  recover  of  said  bank  the  amount  of  a 
•dr^ft  of  $309.81,  which  had  been  drawn  by  J.  L.  Cochran  &  Co,  in 
their  own  favor  on  Rodj^ers  &  Co.  of  Peoria,  Illinois,  at  thirty  days, 
which  was  endorsed  by  J.  L.  C»>chran  &  Co.  to  John  S.  Long,  appel- 
lant, who  placed  the  same  in  said  bank  for  collection.  Said  bank 
<rollected  said  draft,  but  failed  and  refused  to  pay  the  same  to  appel- 
lant or  place  it  to  his  credit  in  said  bank,  and  for  which  sum  he  asks 
a  Judgment. 

The  bank  answered  the  petition  and  admitted  it  had  collected  the 
draft,  but  alleged  that  it  had  by  mistake  placed  the  proceeds  of  said 
draft  to  the  credit  of  .J.  L.  ('.)chran  &  Co.,  and  averring  that  Lon)? 
was  a  partner  of  J.  L.  Cochran  &  C«).  in  the  lumber  business  in  the 
-city  of  Louisville,  and  had  been  ensfajfed  as  such  partner  for  some 
time,  and  tiiat  said  J.  L.  Cochran  &  Co.  had  a  deposit  account,  and 
had  had  with  said  Bank  of  Commerce  for  considerable  time  before 
the  collection  of  said  draft,  and  that  plaintiff'  Long:  also  had  a  de- 
posit account  with  said  bank,  opened  a  short  time  before  the  collec- 
tion of  said  draft,  and  the  bookkeeper  ^)f  said  bank,  supposing  the 
-draft  was  that  of  Cock  ran  &  Co.,  on  the  collection  of  said  draft  placed 
the  same  to  the  credit  of  J.  L.  Cochran  &  Co.  After  the  deposit  of  the 
proceeds  of  said  draft  to  the  credit  of  J.  L.  Cochran  &  Co.  they  drew 
their  check  on  said  bank  for  $210  in  favor  of  said  Long,  which  the 
bank  paid  to  Lonj^  before  the  discovery  of  said  mistake,  the  bank 
claiming  the  said  draft  was  the  pnK'eeds  of  lumber  sold  by  said  firm, 
and  that  the  partnership  had  not  been  settled,  and  that  the  said 
partners  yet  owned  luKiber  and  effects,  and  he  had  received  the 
partnership  effects  and  could  not  complain.  Plaintiff  replied  to  this 
-answer  and  denied  that  he  was  a  partner  of  said  Cochran  &  Co.  or 
that  he  had  any  interest  in  the  firm  of  J.  L.  Cochran  &  Co.,  or  that 
he  had  ever  been  a  partner  of  said  J.  L.  Cochran  &  Co.  in  said 
Arm. 

Upon  the  issues  being  formed  the  parties  waived  a  trial  by  jury  and 
submitted  the  law  and  facts  to  the  court,  and  the  court  rendered 
Judgment  for  defendant  as  to  the  claim  of  $275  and  for  plaintiff  for 
$84,  and  adjudged  that  plaintiff  Long  should  pay  the  entire  cost  of 
the  action,  and  plaintiff's  motion  for  a  new  trial  having  been  over- 
ruled he  has  appealed  to  this  court  and  asks  a  reversal  of  the  judg- 
ment. 

The  facts  as  shown  by  the  testimony  in  the  case  are  as  follows:  J. 
L.  Cochran,  desirous  to  purchase  two  certain  lots  of  lumber, in  the 
Paul  Lumber  Yard,  and  on  board  of  Louisville  &  Nashville  cars  for 
shipment,  and  not  having  the  money  to  make  the  purchase,  he  ap- 
plied to  plaintiff*  to  borrow  it,  whereupon  Long  furnished  Cochran 
the  money  with  which  to  make  the  purchase  of  said  lumber,  amount- 
ing to  about  $2,300,  for  which  sum  Cochran  executed  to  Long  his 
receipt,  agreeing  that  Long  should  share  in  the  profits  made  by  the 
sale  of  the  lumber.  This  contract  is  in  writing  and  filed  in  the 
records  in  this  case.  A  part  of  this  lumber  was  sold  and  a  draft  was 
drawn  in  payment  of  the  same,  which  draft  was  endorsed  by  Coch- 
ran &  Co.  to  plaintiff  Long  and  forwarded  to  him  at  Chicago,  Illi- 
nois, who  by  letter  sent  the  same  to  the  Bank  of  Commerce  for 
collection,  enclosed  in  the  following  letter: 
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"Chicago,  July  24,  1893. 
^^Bank  of  Commerce,  LoniaeiUe  : 

**PleH«e  find  John  L.  Coc'hran  &  Co.  check  on  your  bank  for 
$500,  which  ple^ise  plHctf  to  my  credit ;  also*  J.  L.  (j(>chmn  &  Co* 
draft,  30  days  after  date,  July  5th,  on  Rodjzrers  <fe  Co.,  Peoria,  Illi- 
nois, for  $3^)9.81,  which  please  collect  and  credit. 

*'Very  truly  yours, 

"John  S.  Long." 

The  court  below  in  its  findings  seems  to  put  stress  tm  the  wording- 
of  the  letter  of  Lonu  to  the  bank  in  which  h*?  sent  the  <lraft  to  the 
bank  for  collection  as  beinj!^  indefinite,  and  for  that  reason  says  that 
it  can  hardly  be  said  that  the  bank  was  guilty  of  negligence  in  cred- 
iting the  account  of  Cochran  &  Co.  with  the  collection.  If  the  draft 
had  not  been  assigned  to  Long  by  Cochran  &  Co.  then  there  might 
be  some  doubt  about  the  instructions  given  in  Long's  letter,  the 
draft  having  been  assigned  t«)  Long.  When  hi^ i^ayn  p/ease coUect  and 
credit  clearly  meant  to  credit  Long,  the  assignee  of  said  draft.  In 
reference  to  Long's  letter  there  is  no  complaint  made  by  the  pleading 
or  evidence  that  the  mistake  was  caused  by  the  misunderstanding 
of  the  bank  as  to  the  instructions  of  Long.  The  court  further  says, 
in  his  finding,  in  view  of  the  want  of  certainty  in  Long's  instructions 
to  the  bank  as  to.  how  the  collecti(ms  should  be  credited,  it  is  not 
clear  that  he  can  complain  at  all,  and  espeiMally  is  this  true  when 
there  has  been  no  settlement  of  the  partnership  venture  between 
himself  and  ('ochran  <&  Co.;  but  giving  him  the  benefit  of  any  doubt 
that  may  exist  in  this  respect  ho  will  be  awarded  judgment  for  the 
difference  between  $275  which  he  has  received  and  $309.81,  the 
amount  of  the  draft,  viz,  $84.81,  and  it  is  so  ordered. 

We  can  not  concur  with  this  reasoning  of  the  judge  of  the  lower 
court,  and  upon  carefully  examining  the  evidence  in  the  whole  case 
we  fail  to  find  sufficient  evidence  to  support  the  judgment,  and  are 
of  opinion  the  court  erred  in  refusing  appellant  a  new  trial. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  re- 
manded, with  direction  to  grant  appellant  a  new  trial  in  conform- 
ity with  this  opinion. 


City  op  Lebanon  v.  Bevill. 
(Filed  January  23,  1897— Not  to  be  reported.) 

Mtmk'ipal  tajration — A  lot  of  four  acres  brought  into  the  limits  of  a  town 
by  an  extension  of  the  boundary,  and  which  receives  at  least  a  portion  of  the 
benefits  of  the  municipal  government  and  is  essentially  town  and  not  farm 
property,  is  subject  to  taxation  for  municipal  purposes. 

H.  W.  Rives  for  appellant. 

W^.  J.  Lisle  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

By  act  of  the  Legislature,  approved  March  20,  1890  (Acts  1889-90f. 
volume  1,  page  788),  the  limits  of  the  city  of  Lebanon  were  extended 
in  every  direction  from  the  courthouse  from  half  to  three-quarters 
of  a  mile.    Prior  to  this  legislative  extension  of  the  city  limits  in. 
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lifay,  1888.  the  town  of  Lebanon  had  voted  a  subscription  of  $60,000 
in  aid  of  a  corporation  cailed  the  Lebanon  Water  Works  Company, 
the  city  to  talce  stock  of  that  par  value  in  the  company,  and  pay  for 
it  in  town  bonds  as  authorized  by  act  of  March  G,  1884  (Acts  1885, 
volume  6,  page  54). 

The  house  and  land  now  owned  by  appellee  were  not  included  in  the 
former  limits  of  Lebanon,  but  were  included  in  the  limits  as  extended 
in  1890.  The  appellee  did  not  live  within  the  city  limits  at  the  time  of 
the  vole  for  the  waterworks  bonds,  nor  at  the  time  the  city  bound- 
ary was  extended,  and  had  nothimr  to  do  with  the  voting  of  the 
bonds  or  the  extension  of  the  city  limits,  but  purchased  the  prop- 
erty now  owned  by  him,  subsequently  to  that  extension,  from  one 
Boldrick,  who  owned  a  tract  of  land  adjoining  the  city  limits,  and 
had  divided  it  into  town  lots  for  sale  as  city  lots,  and  had  dedicated 
a  street  known  as  Market  street  (extending  froin  a  street  Called  High 
•street  within  the  then  city  limits),  upon  which  appellee's  lot  abuts; 
and,  according  to  appellee's  own  testimony,  this  street  was  referred 
to  in  the  deed  to  him  from  Boldrick,  had  been  extended  at  the  time 
•of  his  purchase  as  far  as  the  line  of  his  lot,  and  has  since  been  ex- 
tended along  the  front  thereof. 

Appellee  brought  this  suit  enjoining  the  collection  of  municipal 
taxes  by  the  city  of  Ijcbanon  asse-jsed  against  his  real  estate  in  said 
■city  and  the  personalty  thereon.  The  trial  court  perpetuated  the 
injunction,  and  the  city  has  appealed  to  this  court. 

The  grounds  alleged  for  the  injunction  were,  in  effect,  that  his 
lot  was  uspd  for  farming  and  grazmg  purposes,  and  derived  no  ad- 
vantage whatever  from  the  remote  and  inaccessible  city  government; 
that  it  had  never  been  divided  into  town  lots,  or  in  any  way  devoted 
to  town  purposes;  that  the  tax  levy  upon  his  proj)erty  was  void; 
that  the  greater  part  of  said  tHxes  vva-^  to  pny  interest  on  the  bonds 
issued  in  aid  of  the  waterworks,  and  that  the  city  tax  collector  was 
threatening  to  levy  on  and  sell  appellee's  properly  to  enforce  the 
collection  of  the  tax. 

It  appears,  from  the  deposition  of  appellee  himself,  that  his  lot 
included  a  little  i>ver  four  acres;  that  it  was  part  of  a  lot  of  some 
•seven  acrc^  bought  by  Boldrick,  who  divided  it  into  three  lots, 
building  houses  on  the  other  lots,  and  selling  the  four-acre  lot  to  ap- 
pellee; that  there  are  six  houses  on  the  extension  of  Market  street 
from  High  street,  the  nearest  being  about  fifty  feet  from  appellee's 
house,  and  that  his  [>rincipal  business  has  been  that  of  a  tailor, 
which  he  has  carried  on  on  Market  street,  in  the  city  of  Lebanon, 
since  his  purchase  from  Boldrick. 

Appellee  has  a  garden  on  his  property  for  family  purposes,  but  the 
remainder  of  the  four  acres  of  land  is  not  in  a  condition  to  be  used 
profitably  as  a  market  garden  or  farm,  owing  tt»  the  poorness  of  the 
land. 

This  case^eems  to  us  to  come  within  the  rule  laid  down  in  Elkton 
V.Gill,  94  Ky.,  138;  Cheany  v.  Hooser,  9  B.  M.,  330;  Matthus  v. 
Shields,  2  Met.,  553.  In  thn  first-named  case  this  court  held  :  *'The 
general  power  of  the  Legislature  to  extend  the  limits  of  a  city  or 
town,  whereby  municipal  taxation  is  imposed  upcm  property  hi th- 
'erto  free  of  it,  can  not,  in  view  of  repeated  decisions  of  this'  court, 
be  now  disputed.  And  it  is  only  when  that  power  is  so  exercised  as 
to  involve  violation  of  the  <*lause  of  the  Constitution  prohibiting 
taking  of  private  property  for  public  use  without  just  compensation 
Kjourts  will  interpose.  But  the  protection  afforded  to,  and  advan- 
tages received  by,  the  citizens  from  a  municipal  government  are,  in 
the  meaning  of  the  Constitution,  just  compensation  for  taxation  im- 
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posed  in  order  to  maintain  it.  And  local  taxation  authorized  by  law 
can  not  be  deemed  taking  private  property  without  just  compensa- 
tion,  unless  it  is  palpable  that  persons  or  their  property  are  sub- 
jected to  such  hurtheo  for  benefit  of  others  for  purposes  in  which 
they  have  no  interest,  and  to  which  they  are,  therefore,  not  justly 
bound  to  contribute.  Cheany  v.  Hooser,  9  B.  M.,830;  Matthus  v. 
Hhields,  2  Met.,  553.  Whether  the  benefit  and  ad  van  tap^es  derived 
from  a  municipal  government  are,  in  a  given  case,  adequate  com- 
pensation for  local  taxation  imposed  is  not  the  province  of  courts 
to  decide,  legislative  determination  of  that  matter  bein^  conclusive. 
Cheany  v.  Hooser;  Swift  v.  City  of  Newport,  9  Bush,  39.  For,  as 
said  in  the  first  named  case,  the  limit  of  leirislative  discretion  in  re- 
gard thereto  *can  only  consist  in  the  <liscrimlnation  to  be  made  be- 
tween what  may,  with  reasonable  plausibility^  be  called  a  tax,  and 
for  which  it  may  be  assumed  that  the  objects  of  the  taxation  are  re- 
garded by  the  legislature  as  forming  a  just  compensation,  and  that 
which  is  palpably  not  a  tax,  but  is  under  the  form  of  a  t«x,  or  In 
some  <>ther  form,  the  taking  of  private  property  without  jiist  com- 
pensation."' J 

We  think  it  perfectly  apparent  that  appellee  used  his  property  as 
a  town  lot ;  that  it  received,  at  least,  a  portion  of  the  benefits  of  the 
municipal  government,  and  that  it  w^ls  essentially  town    an<l   not 
farm  property,  and  was  so  situated  as  to  afibrd  ground  for  municipal 
control. 

No  case  has  been  made  out  l)y  appellee  which  can  authorize  the 
courts  to  overrule  the  legislative  discretion  in  extending  the  bound- 
ary. '*Courts  are  authorized  to  interfere  in  such  cases  only  when 
the  burden,  thous^h  called  so.  is  palpably  not  a  tax,  but  is  under  the 
form  of  a  tnx,  the  taking  of  private  riroperty  for  use  of  others,  or 
for  the  public,  without  compensation. '^  (Henderson  Bridge  Co.  v. 
City  of  Henderson,  anfe,  417-4*21.) 

And  in  Brigasv.  Town  of  Russell  ville(<//?/e,  389),  it  was  held  that 
agricultural  and  similar  Innds  brought  within  the  corporate  limits  of 
a  town  by  the  exten«<ion  of  such  limits,  and  receiving  the  l»enefits^ 
coincident  with  nmnicipal  government,  are  subject  to  taxation  for 
municipal  purposes,  although  not  strictly  urban  [)n)perty,  in  that 
the  lands  are  not  divided  into  blocks  and  lots. 

We  think  it  unnecessary  to  refer  to  other  authorities. 

The  judgment  is  reversed,  with  directions  to  dismiss  the  plaint- 
iffs petition. 


Watkixs'  adm'r  v.  Aiirens  &  Ott  Mfg.  Co. 
(Filed  January  27,  1897— Not  to  be  reported.) 

Continuance  -The  court  erred  in  refusing  a  continuance  or  postponement 
asked  by  plaintiff,  it  appearing  that  one  of  her  two  attorneys  was  then  en~ 
gaged  in  the  trial  of  a  case  in  another  court,  and  that  it  was  necessary  for  the 
other  on  that  day  to  argue  in  the  Federal  Court  a  case  involving  large  inter- 
ests. 

R.  C.  Davis  and  Matt  O'Doherty  for  appellant. 

Randolph  H.  Blain  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division^ 

Opinion  of  the  court  by  Judge  Guffy. 
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This  appeal  is  prosecuted  to  reverse  a  jud)?iuent  of  nonsuit  ren- 
dered against;  the  appelhint  in  her  suit  against  the  appellee. 

After  there  had  been  several  continuances  or  postponements  of 
the  case  it  was  set  down  for  trial  for  April  17,  1894,  but  not  called 
until  the  18th,  at  which  time  it  appears  that  Mr.  Davis,  one  of  ap- 
pellant's attorneys,  was  enj^aijed  in  the  trial  of  a  cause  in  the  county 
court,  which  trial  had  l)een  commencecl  some  days  before  that  time. 

It  was  also  claimed  that  Mr.  O'Doherty,  appellant's  other  attor- 
ney, then  in  court,  had  to  k<>  a»id  attend  the  trial  of  a  cause  in  the 
Federal  (Joiirt,  in  whi(;h  a  very  lartre  sum  of  money  was  involved, 
and  a  number  of  parties  in  interest  litigating,  it  beiir^  an  equity  suit 
pending  on  exceptions  to  report  of  commissioner,  and  to  he  argued 
that  day.  Appellant  asked  for  a  continuance  of  her  suit,  and  the 
motion  was  overruled  and  the  judgment  aforesaid  enterwl  and  cause 
dismissed  without  prejudice.  Several  affidavits  were  tiled  in  support 
of  the  motion  for  a  new  trial  and  some  in  opposition  thereto,  which 
motion  was  ove rivaled. 

It  is  clait;ied  t)y  appellee  that  O'Doherty  first  said  he  would  try 
after  the  motion  for  continuance  had  been  overruled,  and  after  re- 
flection refused  to  try. 

It  is  also  claimed  by  appellee  that  all  the  former  continuances  had 
been  at  the  instance  of  appellant,  but  several  of  the  orders  of  court 
do  not  show  tliat  tne  continuances  were  at  appellant's  instance.  It 
is  also  claimed  that  O'Doherty  did  not  argue  the  case  in  the  Federal 
Court  until  the  19th. 

Appellant's  claim  that  she  was  ready  to  try  the  case  on  the  17th, 
but  at  the  recjuest  ot  apj>el]ee's  attorney  she  had  agreed  to  let  the 
case  go  over  if  it  was  called  the  17th,  but  that  in  fact  it  was  not 
reached  for  trial. 

It  seems  thnt  the  judgment  was  in  effect  a  final  determination  of 
appellant's  cause  of  action,  as  it  was,  after  dismissal,  barred  by  the 
statute  of  limitation.  The  trial  court  should  be  allowed  a  reasonable 
if  not  wide  discretion  in  granting  or  refusing  continuances.  Ikit  in 
this  case  it  seems  that  appellant  was  not  in  fault,  and  the  fact  that 
her  attorne>s  could  not  be  present  and  conduct  her  case  seems  to 
have  been  a  casualty  or  misforlune  that  she  could  not  with  reasona- 
ble diligen'-e  have  foreseen  or  guarded  against.  The  cause  might 
have  been  set  down  for  another  <lay  not  far  distant,  and  the  appel- 
lant ruled  to  the  utmost  diligence.  Taking  the  record  belore  us  it 
seems  to  us  that  the  court  erred  in  disn)lssing  the  action. 

The  judgment  is,  therefore,  reversed  and  cause  remanded,  with 
directions  to  award  appellant  a  new  trial  and  for  proceedings  con- 
sistent with  this  opinion. 


Wilson  v.  Smith. 
(Filed  January  27,  1897— Not  to  be  reported.) 

1.  Wrongful  suing  out  of  attachment — In  this  action  to  recover  damages  for 
the  wrongful  suin^  out  of  an  attachment,  the  petition  may  have  been  defective 
in  80  far  aw  it  waa  sought  to  recover  an  attorney's  fee  in  that  it  wan  not  alleged 
{•pacifically  what  attorneys's  fee  had  been  paid  or  agreed  to  be  paid  for  de- 
fending the  attachment ;  but  the  defect,  if  any,  was  cured  by  the  answer  and 
verdict. 

2,  The  court  should  have  confined  plaintiff  to  proof  of  the  attorney's  fees 
paid  or  agreed  to  be  paid  "  for  the  defease  of  the  attachment,"  and  should 
have  so  instructed  the  jury. 
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3.  While  the  proof  may  hcive  been  hardily  sufficient  to  authorize  the  amount 
allowed  as  an  attorney's  fee,  yet,  as  it  would  have  authorized  a  much  larger  ver- 
dict for  the  attached  property,  defendant  was  not  prejudiced. 

4,  The  defendant  having  appealed  from  the  judgment  in  the  attachment  suit, 
which  was  affirmed,  he  can  not  now  question  the  jurisdiction  of  the  special 
judge  who  rendered  that  judgment. 

Wilson  &  Kawlings  for  appellant. 

John  T.  Hays  and  J.  H.  Tinsley  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

The  appellee,  Smith,  recovered  a  judgment  in  the  Knox  Circuit 
Court  against  the  appellant  for  $180,  with  interest  and  cost,  and,  ap- 
pellant's motion  for  a  new  trial  having  been  overruled,  he  prosecutes 
this  appeal.  The  suit  was  to  recover  damages  for  the  wrongful 
suing  out  of  an  attachment  by  the  appellant. 

It  is  insisted  l)y  appellant  that  the  petition  was  insufficient,  and 
did  not  authorize  the  evidence  to  be  admitted  that  was  admitted, 
nor  authorize  the  court  to  give  the  instruction  which  was  given,  it 
being  nowhere  specifically  alleged  in  the  petition  what  attorney  fee 
had  been  paid  or  agreed  to  be  ])ald  for  defending  the  attachment.  It 
may  be  that  the  petition  as  to  that  claim  was  defective,  but  the  de- 
fect, if  any,  was  cured  by  the  answer,  verdict  and  judgment.  The 
court  should  have  confined  the  plaintiff  to  proof  of  the  attorney  fees 
paid  or  promised  for  the  defense  of  the  attacrhment,  and  should  have 
so  instructed  the  jury.  It  is,  however,  by  no  means  certain  that 
the  instruction  given  was  not  intended  to  restrict  appellee's  recovery 
for  attorney  fees  to  the  amount  paid  or  to  be  paid  for  defending  the 
attachment.  The  evidence  conduced  to^  show  that  the  attached 
property  was  worth  $200,  or  near  that  amount.  The  jury  allowed 
|l20,  with  interest,  from  August,  1884,  and  $60  attorney  fee. 

It  may  be  that  tlie  proof  was  hardly  sufllcient  to  authorize  the 
$60  for  attorney  fee,  but  it  would  have  authorized  a  much  larger 
verdict  for  the  attached  property.  It  seems  to  us  that  no  error  to  the 
prejudice  of  the  substantial  rights  of  the  appellant  occurred  on  the 
trial. 

The  court  properly  refused  to  allow  the  amendnl  answer  to  be 
filed.  It  did  not  show  that  any  objection  was  made  at  the  time  to 
the  special  judge,  and  appellant  prosecuted  an  appeal  from  the  judg- 
ment and  the  same  was  affirmed:  hence,  he  could  not  be  heard  in 
this  case  to  impeach  or  attack  the  judgment  rendered  by  the  special 
judge  in  the  suit  of  Wilson  v.  Smith,  etc. 

The  judgment  appealed  frorij  is  aftirmed  with  damagesi. 


EiLKE,  &c,  V.  McGrath. 
(Filed  January  28,  1897.) 

Sale  of  liquor  to  inebriate — Under  the  act  of  March  6,  1878  (General  Stat- 
ntes,  page  462),  a  right  of  action  in  favor  of  the  wife  of  an  inehriate,  on  ac- 
count of  a  sale  of  liquor  to  her  husband,  existed  only  against  a  "licensed** 
liquor  dealer,  and  only  on  account  of  a  sale  made  after  written  notice  served 
upon  him  not  to  make  such  sale.  Notice  served  upon  his  employe  was  not 
sufficient  to  give  a  right  of  action  against  either  him  or  the  employe  on  ac- 
count of  a  sale  made  by  the  latter. 
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O'Neal,  PhelpH,  Pryor  &  Silligman  and  Phelps  A  Thuin  for  appel- 
lants. 

Plrtle  &  Trabue  and  A.  C.  Rucker  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Paynter. 

Section  2,  act  March  6,  1878  (General  Statutes,  pajre  462),  provides 
that  it  shall  not  be  lawful  for  any  person  having  a  lieenae  to  sell 
spirituous,  vinous  or  malt  liquors  by  the  drink  or  otherwise  to  sell, 
g-ive  or  loan. any  of  such  liquors  or  the  mixture  of  either  knowingly 
to  any  person  who  is  an  inebriate  or  in  the  habit  of  becominsr  intoxi- 
cated or  drunk  by  the  use  of  any  of  such  liquors,  or  to  suffer  or  per- 
mit any  such  person  to  drink  any  of  such  liquors  or  the  mixture  of 
■either  in  his  barroom,  saloon,  or  in  or  upon  any  tenement  or  prem- 
ises in  his  possession  or  under  his  control.  The  one  guilty  of  such 
•offense  is  subject  to  a  fine  of  $5(). 

Section  3  of  same  act  (General  Statutes,  page  462),  provides  that  in 
addition  to  such  fine  the  person  who  shall  violate  any  of  the  provi- 
sions of  the  second  section  of  the  act  shall,  together  with  his  sureties 
on  his  bond,  be  liable  to  a  civil  acti<in  for  damages  by  the  wife,  etc., 
of  such  inebriate;  ^^provfdecL  however^  that  the  person  so  selling  shall 
not  be  liable  in  civil  actions  to  the  wife,  father  or  other  relation  un- 
less written  notice  forbidding  such  sale  hns  been  given  the  person  so 
sellins:  prior  to  the  offense  complained  of.*'    . 

This  action  was  brought  by  the  appellee, wife  of  Thomns  McGrath, 
under  section  3  supra,  against  Wnj.  C.  Eilke,  sr.,  and  Wm.  C.  Eilke, 
jr.  The  appellant,  Wm.  C.  Eilke,  jr.,  had  a  license  to  retail  li(|uors 
In  South  Louisville,  and  Wm.  C.  Eilke,  sr.,  father  of  Wm.  C.  Eilke, 
jr.,  assisted  in  the  sale  of  the  liquors,  and  some  of  the  testimony  tend- 
ing to  prove  that  he  devoted  a  considerable  portion  of  his  time  to 
the  business.  The  testimony  offered  l»y  the  <lefendants  tended  to 
prove  that  the  fathei  only  attended  to  the  business  during  the  tem- 
porary absence  of  the  son. 

There  was  no  evidence  tendintr  to  show,  nor  is  it  claimed  that  a 
notice  was  served  by  Mrs.  McGrath  on  Wm.  C.  Eilke,  jr.,  forbidding 
him  to  sell  or  give  liquors  to  Thomas  McGrath.  The  proof  estab- 
lishes the  fact  that  a  written  notice  was  served  on  Wm.  C.  Eilke, 
,sr.,  by  Mrs.  McGrath,  forbidding  him  to  sell  or  give  spirituous, 
vinousor  malt  liquors  to  her  husband,  who  was  an  inebriate,  and  that 
after  receiving  the  notice  he  sold  and  gave  such  liquors  to  the  hus- 
band of  appellee,  and  that  her  husband  was  frecjuently  permitted  to 
drink  such  liquors  at  the  place  in  question. 

The  statute  under  consideration  provides  a  penalty  against  a  //'- 
Ktensed  liquor  dealer  for  its  violation  and  a  civil  remedy  in  addition 
thereto  for  certain  relatives  of  the  inebriate. 

There  is  no  evidence  whatever  tending  to  prove  that  William  C. 
Eilke,  sr..  had  a  license  to  sell  liquors.  As  there  was  no  written  no- 
tice served  upon  William  C.  Eilke,  jr.,  the  question  is,  was  the.ser- 
vice  of  the  notice  on  Eilke,  sr.,  equivolent  to  serving  it  on  him?  We 
are  of  the  opinion  that  it  is  not.  Before  the  cause  of  action  could 
arise  for  selling  the  liquor  it  was  necessary  that  the  person  "so 
tjellinar" — Jhe  one  licensed -^\\o\x\d  have  received  written  notice  for 
bidding  such  sale. 

It  means  that  the  notice  nmst  be  served  cm  the  one  who  is  author- 
ized to  carry  on  the  business;  not  his  agents  or  employes  who  may 
assist  in  conducting  it. 
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An  entirely  different  que^^tion  would  be  presented  had  the  notice- 
been  serveil  on  William  *C.  Eilke,  jr.,  and  afterwards  he  permitted 
his  father  to  conduct  his  business  and  whiledoin^i:  so  sold  the  liquors 
in  disreK^u'd  of  the  noti<*e  to  iMcGrath. 

The  statute  is  highly  [lenal  in  nature,  and  to  enable  one  to  main- 
tidn  an  action  under  it  its  requirements  should  be  strictly  pursued. 
In  so  far  as  the  instructinris  which  the  court  jfave  the  jury  are  not  in 
accord  with  the  views  herein  expressed,  they  are  erroneous. 

The  jud^T'iri^nt  is  re  versed,  with  directions  that  further  proceedings 
conform  to  this  opinion. 


Wray's  kx'tx,  «&(\  V.  Craig's  ex'or. 
(Filed  January  l!9,  1897— Not  to  be  reported.) 

Interest  --.Jml{)ment  A  note  executed  April  4.  187(>,  payable  twelve  months 
after  date,  and  ••benrinjf  intere**t  at  8  per  cent.,"  bore  that  rate  until  maturity, 
and  after  that  H  per  cent.  And  while  it  was*  error  to  mske  a  judgment  upon 
the  note  boHrinjj  8  per  cent,  interest  until  October  1,  18iK).  the  defendant  wat« 
not  prejudiced,  a^  the  jud^ijment,  in  accordance  with  the  endoA«<ements  on  the 
note,  wa.^  credited  by  "interest  paid"  to  October  1,  1890.  And  as  the  several 
credits  upon  the  note  were  merely  of  "interest  paid"  to  a  certain  date  it  can 
not  he  inferred,  in  the  absence  of  the  pleadinjf  and  ])roof  to  that  efifect,  that 
the  interest  thus  paid  was  at  the  rate  of  8  per  cent.  Nor  does  the  fact  that  an 
endorsement  was  made  October  1.  18i)0.  to  the  effect  that  thereafter  the  note 
should  bear  only  6  per  cent.,  authorize  the  inference  that  interest  had  thereto^ 
fore  been  paid  at  the  rate  of  8  ]>er  cent. 

J.  AV.  Alcorn  and  J.  B.  Paxton  for  appellants. 
H.  Helm  for  appellee. 
Appeal  from  Lincoln  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Guffy. 


The  api)ellee  institnleil  this  action  in  the  Lincoln  Circuit  Court 
against  tlie  appellai^is  Xn  rei-«»ver  judgment  up(»n  a  note  executed  by 
appellee  F^Mrnes,  and  to  enforce  an  alleged  mortsrage  lien  upon  a 
tract  ot  hind.  The  other  appellants  were  al^'ged  to  have  some  claims 
or  interest  in  the  land  which  was  alletred  to  be  inferior  to  that  of 
appellee.     The  note  sued  on  reads  as  follow^s: 

**Twelve  months  alter  date  we  promise  to  pay  R.  (t.  (Yaifr  or  order 
fifteen  huiuired  dollars,  l)earing  eight  per  cent,  interest  from  date 
liercof,  and  this  ni>te  {-<  secured  by  a  mortgage  bearing  even  date 
herewith  on  one  dwellin'^  h«ius-»  and  lor. 

"Signed:    Geo.  O.  Barn'Es; 
*'G.  O.  Baknks 

**  Trustee  for  Jane  S,  Barnes; 
**April  4,  lft7({.  Jane  S.  Barxe.s." 

The  petition  sets  out  the  mortgage  and  says  it  is  filed  herewith ^ 
but  it  seems  not  to  have  been  filed. 

It  is  alleged  in  the  petition  that  the  obligors  promiseit  to  pay  said 
sum  of  J5>l,r)00  with  8  percent,  interest  from  date  until  paid,  but  it 
will  be  se«  n  that  the  words  *'nntil  paid"  arc  not  in  the  note.  No 
answer  was  filed  or  defense  rnjide  by  any  of  the  appellants.  At  the 
June  term,  1S94,  the  court  below  adjudged  tiiat  appellee  recover  of 
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appellant  Barnes  $1,500  with  interest  at  the  rate  of  8  per  cent,  per 
annum  from  the  4th  of  April,  1876,  until  October  1,  1890,  and  after 
that  date 6  per  cent,  per  annum  until  paid,  subje<'t  to  numerous  cred- 
its, which  will  be  noticed  hereafter,  and  also  adjudjjed  a  sale  of  the 
land,  it  being  alle£:ed  that  it  could  not  be  divided  without  fijreat  det- 
riment to  its  value,  and  adjudered  that  appellee's  lien  was  superior 
to  that  of  all  the  appellants.  The  land  was  sold  and  sale  contirmed. 
In  December,  1894,  appellants  took  an  appeal  to  this  court. 

The  contention  of  appellants  is  that  the  judgment  is  erroneous  be- 
cause it  allows  8  per  cent,  interest  per  annum  from  date  of  the  note 
until  October  1, 1890,  when  the  endorsement  was  made  that  thereafter 
the  note  should  only  hear  6  per  cent,  interest.  There  is  no  question  as 
to  law  governinj?  such  contracts.  The  note  would  bear  8  per  cent, 
until  maturity  and  after  that  0  per  cent.  But  it  will  be  seen  from 
the  judgment  and  credits  on  the  note  that  all  the  interest  was  cred- 
ited up  to  October,  1890,  besides  sundry  other  cre<lits,  and  by  the 
terms  of  the  judgment  no  interest  could  he  counted  on  the  note  prior 
to  October  1,  1890,  and  in  addition  thereto  the  various  other  cre<lits 
allowe<i  in  the  judgment  prior  or  at  the  date  of  Octot)er,  1890,  should 
be  and  we  presuiiie  were  deducted  from  the  amount  of  the  princij)al 
of  the  note,  hence  so  far  as  this  record  shows  no  S  per  cent,  interest 
nor  any  interest  was  in  fact  collected  and  could  not  be  legally  col- 
lected under  the  judjrment. 

It  may  be  that  8  per  cent,  was  in  fact  paid  at-each  payment  where 
the  simple  endorsement  is  nuuie:  Interest  paid  to  such  and  such 
times.  It  such  was  the  fact  apppllants  should  have  pleaded  that  fact 
in  the  court  below.  The  endorsHinent  of  October,  189{),  that  6  per 
cent,  only  was  to  be  fmid  after  that  date  does  not  show  that  a  greater 
rate  had  t>een  paid  therefor. 

It  may  be  conceded  that  it  was  error  to  render  a  judgment  for  8 
per  cent,  interest,  hut  it  is  a  well-settled  rule  of  law  that  an  errone- 
ous judgment  will  not  be  reversed  at  the  instance  of  a  party  not  in- 
jure«l  thereby  or  whose  rights  have  not  been  prejudiced  thereby. 

Judgment  afHrmed. 


Davidson,  Ac.  v.  Havden,  &i\ 
(Filed  January  30,  lS97—Xot  to  be  reporte<l.)     • 

/.  Jndenmifyinij  bond — The  sureties  in  an  indemnifying  bund  executed  by 
the  plaintiff  in  nn  execution  can  not  escape  liability  to  the  officer  to  whom  the 
bond  wai*  executed  upon  the  ground  that  the  claimants  of  the  property  did  not 
claim  an  exclusive  interest  therein,  but  only  a  joint  interest  witli  the  defend- 
ants in  the  execution,  and  that  the  officer  should  have. returned  the  execution 
with  the  levy  endorsed  and  not  have  sold  the  property. 

2.  The  marshal  of  the  town  of  Salem  had  the  right  to  levy  an  execution  issued 
by  a  justice  of  the  peace  upon  personal  property  outside  the  corporate  limits 
of  the  town.     ( Acts  1S89-  90,  page  5S9. ) 

James  4&  Jam€\sand  Bush  &  Worten  for  appellants. 

Jno.  K.  Hendrick  for  appellees. 

Appeal  from  Livingston  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  is  on  an  inden^nifying  bond,  executed  by  the  appel- 
lants as  the  sureties  of  Ben.  Shoecraft,    An  execution  was  issued  bv 
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a  justice  of  the  peace  of  Livins:ston  county  on  a  Judgment  in  fa- 
vor of  Ben.  Shoecraft  ag:ainst  J.  H.  Greenlee  and  J.  A-  Brasher. 
It  was  placed  in  the  hands  of  the  appellee,  Hayden,  marshal  of 
the  town  of  Salem,  in  Livingston  county,  for  collection.  He  pro- 
ceeded to  levy  it  on  property  outside  of  the  corporate  limits  of 
^alem,  but  in  Livinf^ston  county.  The  plaintiff  in  the  execution 
required  that  the  marshal  should  sell  the  property  under  exeimtion, 
and  to  indemnify  him  executed  the  indemnifyin$c  bond  in  suit.  It 
turned  out  that  the  property  sold  under  the  execution  was  not  sub- 
ject to  levy  and  sale  under  it,  and  those  owninj?  it  hrought  suit 
against  the  appellee,  and  recovered  damages  for  the  wrongful  seizure 
and  sale  of  the  property. 

The  return  on  the  execution  shows  that  the  marshal  levied  it,  not 
upon  a  joint  interest  or  partnership  property,  but  upon  4,000  pounds 
of  tobacco  belon(;ing  to  John  Brasher  and  Henry  Greenlee,  the  de- 
fendants in  the  execution. 

The  plaintiff  demanded  a  sale  of  the  property,  and,  the  marshal 
having  a  doubt  whether  it  was  subject  to  the  execution,  he  requir^ 
the  indemnifying  bond  in  suit.  The  conclusive  presumption  in  this 
case  is  that  the  plaintiff  in  the  exec'Ution  denied  that  any  one 
was  the  owner  of  or  had  any  interest  in  the  property  levied  on 
except  the  defendants  in  the  execution;  therefore,  he  nave  the 
indeiiinifyiny;  bond,  and  required  the  marshal  to  sell  the  property 
levied  upon.  While  the  owners  may  have  claimed  a  joint  interest 
in  it  with  the  defendants  in  the  execution,  still  the  plaintiff  denied 
such  claim,  and  compelled  the  marshal  to  sell  it  by  givinjf  the  indem- 
nifying bond. 

It  ran  not  now  be  said  by  the  sureties  on  the  bond  that  some  one 
had  or  claimed  a  joint  interest  in  the  tobacc'o  with  the  defendants 
in  the  execution,  and  that,  therefore,  the  officer  should  have  returned 
the  execution  with  the  levy  indorsed  and  not  have  sold  the  toWcco. 
The  officer  could  not  havedone  this  because  the  plaintiff  in  the  exe- 
cution required  him  to  sell  it  all  as  the  property  of  his  debtors.  The 
appellants  enabled  the  plaintiff  in  the  execution  to  enforce  his  de- 
mand on  the  officer  by  the  execution  of  the  bond,  and  thereby  agree- 
ing to  ^'indemnify  him  against  thf»  daujajres  which  he  may  sustain 
in  ccmsequence  of  the  seizure  or  sale  of  the  propertv." 

This  action  was  brouarht  to  compel  the  appellants  to  perform  their 
undertaking.  The  officer  wasdaniaged  in  consequence  of  the  seiz- 
ure and  sale  of  the  property,  and  the  appellants  should  be  required 
to  pay  it. 

Upon  the  examination  of  section  7  of  the  new  charter  of  the  town 
of  Salem  (Acts  1^89-90,  page  r>89),  we  are  of  the  opinon  that  the 
marshal  had  the  right  to  collect  the  executiim  under  which  the  sale 
was  made  and  the  consequent  authority  to  take  the  indemnifying 
•bond. 

The  judgment  is  affirmed. 


Wilson  v.  Donaldson. 
(Filed  January  30,  1897— Not  to  be  reported.) 

7.  Surrender  of  note  for  forged  reneival — Pleading — In  an  action  upon  a  note 
which  had  been  8urrendered  for  a  renewal  note,  which  turned  out  to  be  a  forgery 
as  to  defendant,  the  plaintiff  having  alleged,  as  it  was  necessary  for  him  to  do. 
that  he  believed  in  good  faith  when  he  accepted  the  new  note  that  defendant 
had  signed  it,  the  defendant  having,  by  a  denial,  put  in  issue  this  allegation. 
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it  was  not  improper  to  Rtrike  from  the  answer  an  affirmative  allegation  to  the 
effect  that  plaintiff  knew,  at  the  time  he  accepted  the  new  note,  that  defend- 
ant had  not  signed  it. 

2,   Vsnry — The  fact  that  the  renewal  note  embraced  usurions  interest  did  not 
affect  defendant's  liability  on  the  original  note. 

B.  H.  Robinson,  John  P.  Norvell  and  Norvell  &  Clark  for  appel- 
lant. 

Hanson  Kennedy  for  appellee. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  was  instituted  against  the  appellant,  G.  W.  Wilson^ 
and  VV.  A.  Wilson  on  a  note*  dated  August  15,  1893,  for  $3,568.40, 
which  purported  to  have  been  executed  by  thenn  to  appellee.  The 
appellant  pleaded  non  est factvm.  W.A.Wilson  did  not  answer. 
Thereupon  appellee  filed  an  amended  petition,  in  which  he  alleged 
that  appellant,  G.  W.  Wilson,  and  W.  A.  Wilson,  in  Noveml)er, 
185)1,  executed  to  him  their  promissory  note  for  $2,726.74,  payable 
twelve  months  from  date,  with  10  per  cent,  interest;  that  on  the  15th 
day  of  August,  1893,  the  note  remained  unpaid;  that  on  that  day  he 
had  prepared  the  note  for  $3,558.40,  except  the  two  signatures. 
thereto;  that  he  sent  it  to  W.  A.  Wilson  with  instructions  for  him 
and  the  app*  llant,  G.  W.  Wilson,  to  sign  and  return  it  to  him  in  re- 
newal of  the  noie  for  $2,726.74;  that  in  a  few  days  thereafter  it  wa* 
returned  by  W.  A.  Wilson  by  mail  to  him  with  the  names  of  G.  W. 
and  W.  A.  Wilson  signed  thereto;  that  he  accepted  the  note  in  re- 
newal of  the  other  note  mentioned  in  ignorance  of  the  fact  that  G. 
W.  Wilson  had  not  signed  his  name  to  it,  and  that  when  he  so  ac- 
cepted the  note  he  in  good  faith  believed  that  G.  W.  Wilson  had 
signed  it  and,  therefore,  surrendered  the  other  note.  The  appellee 
asked  to  recover  on  the  note  so  surrendered. 

The  appellant  filed  an  answer  in  which  he  put  in  issue  the  facts 
alleged  as  to  the  manner  and  circumstances  of  the  preparation,  the 
sending  and  return  of  the  note.  It  also  denies  that  the  appellee  *'ac- 
cepted  said  note  in  ignorance  of  the  fact  that  this  defendant  had  not 
signed  his  name  thereto  or  that  plaintiff  believed  in  good  faith  at  the 
time  he  accepted  it  that  this  defendant  had  signed  said  alleged  note 
or  that  the  signature  of  G.  W.  Wilson  to  said  alleged  renewal  note 
was  his  genuine  sltrnature." 

These  denials  put  in  iasue  clearly  and  distinctly  the  question  as  to 
whether  the  appellee  had  accepted  the  note  in  ignorance  of  the  fact 
that  appellant  had  not  signed  his  name  to  it,  and  also  as  to  whether 
he  had  accepted  it  in  good  faith,  believing  that  the  appellant  had 
signed  it. 

It  was  essential  that  the  plaintiff  should  show  these  facts  to  ena- 
ble him  to  recover  on  the  original  note.  (Stratton  v.  McMakin,  84 
Ky.,  641 ;  First  National  Bank  of  Covinarton  v.  Gains,  87  Ky., 
597.) 

After  the  appellant,  G.  W.  Wilson,  had  made  the  denials  in  his 
answer,  to  which  we  have  just  alluded,  he  proceeded  to  allege  that 
the  appellee  knew  at  the  time  he  accepted  the  so-called  renewal  note 
that  he  (G.  W.  Wilson)  had  not  signed  it  and  that  his  signature 
thereto  was  not  genuine,  etc.,  and  with  this  knowledge  accepted  it 
and  surrendered  the  original  note,  and  that  the  note  contained  usu- 
rious interest.  The  court  sustained  a  motion  to  strike  out  this  part 
of  the  answer.    These  allegations  that  appellee  had  knowledge  At 
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the  time  he  accepted  the  rene\k*al  note  and  surrendered  the  original 
•one  were  unnecessary,  as  the  facts  al leered,  except  as  to  the  usurious 
interest,  had  already  been  put  in  issue  by  the  answer. 

The  fnct  that  the  renewal  note  embraced  usurious  interest  did  not 
-affect  appellant's  liability  on  the  ori^^inal  note  nor  operate  to  pre- 
vent tlie  2ipf>ellee  from  maintaininjp:  his  action  thereon  because  he 
had  been  induced  to  surrender  it  by  the  misconduct  of  the  co-obli- 
Kor. 

The  court  did  not  err  in  sustaining  the  motion  to  strike  out  the 
parts  of  I  lie  answer  indicated.  The  jury  found  a  verdict  for  the 
amount  of  tiie  original  note  and  lejral  interest  and  the  court  entered 
a  judjifinent  thereon. 

rhere  is  no  bill  of  exceptions  in  the  record,  therefore  we  can  not 
consider  anything  except  the  question  of  thesutiiciency  of  the  plead- 
ings. There  is  no  suggestion  made  that  the  pleading  are  not  suiti- 
cient  to  sustain  the  veniict,  except  counsel  for  appellant  contend 
that  the  rourt  erred  in  sustaining  the  motion  to  strike  out  the  parts 
of  the  answer  as  heretofore  stated. 

It  may  well  be  doubted,  where,  there  is  no  bill  of  exceptions,  in 
reviewing  the  question  as  to  whether  the  pleadings  will  sustain  the 
judgment,  it  is  proper  to  review  the  action  t)f  the  court  on  a  motion 
to  strike  out  pari  of  a  pleading  of  the  unsuccessful  party,  but  we 
have  done  so  in  this  case,  as  it  was  the  only  error  suggested,  and 
being  of  the  opinion  that  the  court  did  not  err  in  sustaining  the 
motion  the  judgment  is  atDrmed. 


AsHC'UAFT  v.  Elliott. 
(Filed  January  J50, 1897— Not  to  be  reported.) 

/.  Officers — Liabilitif  for  frespoits — One  who  assamed  to  act  an  town  mar- 
nhal  under  a  void  ai)pointment  in  liable  to  the  owner  for  the  seizure  of  per- 
Honal  property  under  an  attachment ;  but,  as  he  sold  the  property  in  obedience 
to  a  valid  judgment  of  the  court,  he  is  liable  only  for  his  acts  prior  to  the 
judgment. 

'J.  Same-  It  was  competent  for  defendant  to  show,  in  mitigation  of  dam- 
ages, that  plaintiff  received  the  benefit  of  the  sale  of  his  property. 

C.  T.  Atkinson  for  appellant. 

John  D.  Wickliffe  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

One  Gentry  sued  Elliott,  the  appellee,  and  caused  an  attachment 
to  be  levied  on  his  mules.  Appellant  Ashcraft,  as  marshal  of  the 
town  of  New  Hope,  levied  the  attachment  and  took  the  mules  in 
possession.  At  the  trial  of  the  cause  judgment  was  rentiered  for 
Gentry  for  his  debt,  the  attachment  was  sustained  and  the  mules 
adjudged  to  be  sold.  The  court  in  its  judgment  directed  the  marshal 
to  execute  the  judgment  of  sale  after  the  usual  advertisement  and  on 
the  usual  credit.  The  marshal  did  so  and  Gentry  became  the  pur- 
chaser. Subsequently  the  ap|.)ellee  prosecuted  an  appeal  from  the 
judgment,  and  on  that  trial  judgment  was  rendered  for  Gentry's 
debt,  but  the  attachment  was  discharged.  Gentry  then  offered  to 
surrender  the  mules,  but  an  execution  on  his  last  judgment  having 
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come  to  the  hands  of  the  sheriff  they  were  levied  on  and  sold  at  pub- 
lic outcry  to  an  outsider  for  the  sum  of  $75. 

This  suit  was  then  hrouksht  by  appellee,  the  defendant  in  the  at- 
tachment, against  the  mai'shal  for  the  seizure  and  sale  of  his  mules. 
He  defended  on  the  ({round  that  he  was  authorize<l  to  make  the 
seizure  of  the  mules  in  virtue  of  the  process  coming  to  his  hands  as 
marshal,  and  that  he  made  the  sale  at  the  direction  of  the  court  and 
in  pursuance  of  its  Jud}^menr.  On  the  trial  of  the  case  it  developed 
that  the  marshal  had  in  fact  no  valid  claim  to  that  office,  having 
^een  appointed  by  the  trustees  of  the  lown  in  whom  there  was 
vested  no  sort  of  authority  to  make  such  appointment.  The  court 
thereupon  confirmed  the  proof  to  the  value  of  the  mules  and  judg- 
ment resulted  in  plaintiff's  favor  for  $125,  which  seems  to  have  been 
their  full  value. 

The  proof  ottVred  by  the  defendant  showing  that  the  plaintiff' had 
received  the  benefit  of  the  sale  of  the  mules  under  the  execution 
t)gainst  him  was  rejected.  This  was  error,  as  it  is  well  settled  under 
such  circumstances  that  **if  the  property  has  been  sold  and  the  pro- 
ceeds applied  to  the  p<riyment  of  the  piaintitf 's  debt,  or  otherwise  to 
his  use,  the.-e  facts  may  be  shown  in  mitigation  ot  damages."  (15 
Am.  1^  £nfc;.  Knry.,  (jH8,  and  cases  cited.) 

But  there  is  a  more  radical  error  in  the  rulingsof  the  trial  court.  The 
appellant  had  pleaded  that  he  had  sold  the  niules  in  obediem-e  to  the 
judgment  of  the  court  and  ms  appointed  and  directed  to  do,  and  of- 
fered to  so  prove  by  the  judgment  itself.  This  was  refused  him.  It 
seems  clear  to  us  that  as  the  court's  commissioner  in  making  the 
sale  he  was  fully  protected  by  the  judgment,  which  was  confessedly 
regular  h\  all  respects,  and  at  that  time  unreversed  or  even  appealed 
from. 

This  ruling  of  the  court  on  the  evidence — and  the  same  view  was 
-carried  into  the  instructions  to  the  jury — held  the  appellant  liable, 
not  only  for  the  original  seizure,  but  lor  the  sale  in  pursuance  of  a 
perfectly  valid  judgment.  His  liability  in  any  event  is  limited  to 
the  damages,  if  any,  caused  the  owner  by  being  deprived  of  the  use 
of  his  mules  from  the  time  they  were  first  taken  until  they  were 
placed  in  the  hands  of  the  appellant  to  be  sold  under  the  judgment 
of  the  court.  Alter  the  rendition  of  the  judgment  the  appellant  is 
protected  under  it  in  all  he  did  in  pursuance  of  its  mandate,  and  can 
not  be  treated  as  a  trespasser,  though  the  plaintiff  in  such  cases  may 
be  held  liable  If  it  be  finally  determined  that  the  attachment  was 
wrongfully  obtained. 

The  judgment  is  reversed  for  proceedings  consistent  herewith. 


Wallace  v.  Mason,  &c. 
(Filed  January  30,  1897.) 

1.  Husband  and  wife — Fraudulent,  conveyance — To  the  extent  that  real 
438tate  conveyed  to  the  wife  of  a  debtor  was  paid  for  by  her  in  work  for  the 
vendor,  it  can  not  be  subjected  by  the  husband's  creditors  upon  the  ground 
that  the  conveyance  was  fraudulent  as  to  them. 

V.  Homeatead — To  the  extent  that  a  homestead  was  paid  for  with  exempt 
wages  of  the  debtor,  it  is  exempt  even  as  to  debts  created  prior  to  its  pur- 
•chase. 

Wm.  H.  Holt  and  Grant  E.  Lilly  for  appellant. 

Hathaway  «fc  Cardwell  for  appellees. 
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Appeal  from  Clark  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  is  neekinp:  to  subject  to  the  payment  of  a  judcrment 
debt  atiainst  Chas.  Mason  a  house  and  lot  in  Winchester.  The  debt 
appears  to  have  been  contracted  before  the  purchase  of  the  prop- 
erty. It  was  purchased  in  1886,  and  on  the  7th  day  of  March  1887,  it 
was  conveyed  to  Ellen  Mason,  wife  of  (Jhas.  Mason,  by  the  vendor. 
Major  Card  well.  While  the  note  for  the  purchase  money,  amounting- 
to  $250,  was  executed  by  Chas.  Mason,  yet  the  agret^ment  between 
the  vendor  and  Ellen  Mason  was  that  if  she  would  do  certain  work 
for  him  the  property  was  to  be  conveyed  to  her.  This  arrangement 
was  made  with  the  consent  of  the  husband.  The  interest  and  prin- 
ci|)aL  when  paid  amounted  to  something  over  $320.  Except  $50, 
which  was  paid  by  the  husband  in  work  for  the  vendor,  the  wife 
washed,  cleaned  house  and  did  other  work  for  the  vendor  until  she 
had  paid  for  the  property. 

She  .did  this  work  for  several  years  without  other  compensation 
than  being  credited  on  the  purchase  money  of  the  place.  It  is  in- 
sisted that  the  husband  was  entitled  to  her  earnings  and,  therefore, 
the  property  was  paid  for  by  him.  The  cases  of  Uhrig  v.  Horstman* 
8  Bush,  177,  and  Fenn  v.  Young,  10  Bush,  628,  are  cited  to  sustain 
that  contention. 

There  has  been  legislation  on  the  subject  of  the  right  of  a  married 
woman  to  her  earnings  since  the  opinion  in  the  8  Bush  case  and 
since  the  transaction  out  of  vVhich  the  10  Bush  case  arose. 

Section  1  of  an  act  approved  April  11,  1873  (General  Statutes,  720),^ 
is  as  follows:  **That  the  wages  and  compensation  of  married  women 
for  services  and  labor  done  and  performed  by  them  shall  be  free 
from  the  debts  and  control  of  their  husbands." 

Under  the  provisions  of  this  act  the  wife  was  entitled  to  her  earn- 
ings and  could  use  them  in  the  payment  of  the  purchase  money  of 
the  little  home  which,  by  her  industry  and  toil,  she  was  endeavor- 
ing to  secure  to  her  family. 

She  paid  all  the  purchase  money  with  her  labor  except  $50,  which 
the  husband  paid  with  his  labor.  He  was  entitled  to  this  $50  free 
from  the  payment  of  his  debts.  He  was  a  laborer  with  a  lamily,  and 
when  he  appropriated  it  to  aid  in  paying  for  the  house  it  dfd  not 
prejudice  the  rights  of  the  appellant  because  he  could  not  suiyect  it 
to  the  payment  of  his  debt. 

It  was  held  in  Thompson  v..Hiffner,  11  Bush,  353,  that  where  an 
exchange  of  real  estate  is  made,  ii  either  of  the  parties  thereto  is  at 
the  time  entitled  to  a  homestead  right  in  the  property  he  parted 
with,  he  takes  the  same  right  in  the  property  lie  receives  m  ex- 
change. 

It  was  said  in  Lear  v.  Totten,  14  Bush,  105,  **that  if  the  owner 
sells  his  homestead  and  converts  it  into  money,  with  no  purpose  of 
reinvesting  the  proceeds  in  property  not  exempt  from  execution, 
the  protection  of  the  law  afiordeU  him  against  the  claims  of  credi* 
tors  is  gone." 

One  can  sell  his  homestead  after  he  ha^  contracted  a  debt  and  re« 
invest  its  proceeds  in  another  homestead  and  hold  it  free  from  the 
payment  of  such  debt.  This  technically  is  a  purc/icise  of  a  home- 
stead, although  with  the  proceeds  of  another  homestead.  If  a 
debtor  owns  just  such  personal  property  as  the  law  exempts  from 
the  payment  of  his  debts  why  should  he  not  be  permitted  to  sell  it 
and  invest  it  in  land,  occupy  it  with  family  and  hold  it  as  a  home- 
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stead  exempt  from  the  payment  of  his  debts?  Where  is  the  diflfer- 
ence  in  principle  l>etween  the  case  where  the  proceeds  of  exempt 
realty  and  those  of  exempt  personalty  are  invested  in  a  homestead? 
The  creditor  is  injured  no  more  in  the  one  than  in  the  other  case. 

We  do  not  think  the  fact  that  the  husband  paid  $50  of  wages  ex- 
empt from  the  payment  of  the  debt  renders  the  property  liable  for 
appellant's  debt,  or  that  any  part  of  its  proceeds  should  be  subjected 
to  the  payment  of  it.  Had  the  statute  of  limitation  been  pleaded  it 
would  have  been  an  available  defense  to  the  alleged  fraudulent  act 
in  havin^r  the  property  conveyed  to  the  wife. 

The  judgment  is  affirmed.  ^  - 


Kimball,  &v.  v.  Dohoney. 
(Filed  December  9,  1896— -Not  to  ba  reported.) 

J.  Negligence  in  caring  for  horse — In  this  action  to  recover  damages  for  the 
negligence  of  defendant  in  failing  to  take  proper  care  of  a  horse  of  plaintiff 
placed  in  defendant's  possession  to  train,  the  court  properly  instructed  the 
jury  that  defendant  was  required  to  take  such  care  of  the  animal  as  an  ordi- 
narily prudent  man  would  take  of  his  own  property. 

2.  Reversible  &rror — There  can  be  no  reversal  because  of  the  admission  of 
incompetent  testimony,  as  the  error,  if  any,  was  not  made  a  ground  for  new 
trial. 

J.  W.  Lewis  for  appellants. 

J.  W.  S.  Clements  for  appellee. 

Appeal  from  Washington  Circuit  Court.  • 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  action  was  instituted  by  the  plaintiff  to  recover  damages  for 
the  negligence  of  the  defendant  in  failing  to  take  proper  care  of  a 
horse  of  the  plaintiff,  placed  in  possession  of  the  defendant  to  train, 
etc. 

The  issue  was  properly  made,  and  a  verdict  and  judgment  for  the 
plaintiff.  The  testimony  for  the  plaintiff  conduced  to  show  that  the 
horse  was  so  badly  injured  as  resulted  in  its  death,  and  we  perceive 
no  reason  for  disturbing  the  verdict.  The  instructions  were  to  the 
effect  that  no  recovery  could  be  had  unless  the  loss  complained  of 
was  caused  by  the  neglect  of  the  defendant,  and  that  the  latter  was 
required  to  take  such  care  of  the  animal  as  an  ordinarily  prudent 
man  would  take  of  his  own  property.  The  admission,  if  any,  of 
incompetent  testimony  was  not  made  a  ground  for  a  new  trial. 

Judgment  affirmed. 


Mt.  Sterling  &  Howard  Mill  Turnpike  Co.  v.  Barry,  &c. 
(Filed  January  19,  1897— Not  to  be  reported.) 

i.  Damages  for  breach  of  contract  to  grant  passway — Where  the  owner  of 
land  over  which  there  was  a  public  highway  agreed  with  a  turnpike  road  com- 
pany and  certain  individuals  to  close  the  highway  in  consideration  of  their 
granting  to  him  a  passway  over  the  lands  of  one  of  them,  there  was  no  breach 
of  the  agreement  to  grant  the  passway  until  it  was  demanded,  and  as  the  land- 
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owner  to  whom  the  patjsway  was  promised  died  without  having  made  the  de- 
mand, and  his  widow  and  heirs  have  since  demanded  the  passway.  which  was 
refused,  they,  and  not  the  administrator,  wore  the  proper  persons  to  sue  for  a 
breach  of  the  contract. 

2.  Sante-  The  court  properly  sustained  a  demurrer  to  a  paragraph  of  the 
answer  of  defendants  setting  up  an  agreement  with  the  decedent  and  one  of 
his  sons  to  convey  Ut  the  son  tlie  tract  of  land  over  which  the  passway  was  to 
be  granted,  by  v.  hich  agreement  the  son  was  to  allow  the  father  to  have  the 
passway.  there  being  no  written  raemornndum  of  the  agreement.  And  while 
detcndants  ;iniendcd  tlieir  answer  by  alleging  the  actual  conveyance  of  the 
land  as  flgree(i.  tlie  evidence  fiiils  to  Ahow  that  it  was  a  part  of  the  contract 
with  thi^  son  that  tlie  fntlier  was  to  have  the  passway  or  that  the  conveyance 
lo  the  >()n  wr.j:  in  satisfiiction  of  the  original  agreement  to  grant  the  passway. 

.V.  .4  jitfJifinctit  f(n-  S 1 10  a.s  (hDnaffvs  for  brejieli  of  the  contract  to  grant  the 
pashway  is  not  excessive. 

B.  F.  Day  and  Tyler  tV-  Apperson  foi'  appellant. 
H.  B.  Kinsolving  for  ajipellees. 
,  Appeal  from  Montgomery  Circuit  Court. 
Opinion  of  the  court  by  Judge  White. 

The  appellees,  Sarah  J.  Barry,  John  F.  Barry,  J.  P.  Barry  and 
iieortre  Barrv,  sued  the  appellants,  Mt.  Sterlinir  A:  Howard  Mill 
TurnfHkeCi).,  W.  T.  Fitzpatrick,  K.  C.  Owings,  R.  Q.  Drake,  N.  C. 
Bally  and  Wni.  Durham.  The  appellees  sued  as  the  widow  and  chil- 
dren" and  heirs  of  J.  P.  Barry,  deceased,  and  Sarah  J.  Barr^^  also 
8ued  as  the  administratrix  of  her  hu.'^band,  J.  P.  Barry.  Appellees 
state  tjiat  J.  P.  Barry,  at  the  time  of  his  death,  was  the  owner  of  a 
tract  of  land  in  Montgon»ery  county  containing  one  hundred  and 
thirty  acres;  that  he  had  owned  and  possessed  this  land  for  many 
years  l»Hf<»re  his  death;  that  defendants  had  Instituted  proceedings 
in  the  Montjioniery  County  Courl  to  annul  a  public  highway  that 
was  on  ?<aid  land,  and  had  been  establisheil  as  such  highway  by  the 
Montgomery  County  Court;  that  their  ancestor  filed  objections  to 
the  discontinuance  of  said  public  highway  because  it  would  deprive 
said  decedent  of  any  way  of  ingress  and  egress  to  and  from  his  land; 
that  on  the  17lh  day  of  June,  1889,  the  defendants,  now'apfH^Uants, 
being  anxious  to  close  up  said  dirt  road,  and  have  the  same  an- 
nulled by  the  orders  of  said  county  court,  made,  executed  and  agreed 
to  and  with  said  Barry,  deceased,  by  written  contract,  which  is  in 
8U  bsta  n  ce  as  fol  1  o  w  s : 

**Whereas,  as  this  agreeuient,  made  and  entered  into  this  I7th  day 
of  June,  1B8J),  l)y  and  between  the  Mt.  Stirling  &  Howard's  Mill 
Turnpike  Road  Co.  and  Taylor  Fitzpatri<k,  N.  (i.  Baily,  Ed.  Owings, 
R.  Q.  Drake  and  V^m.  A.  Durham,  individually,  parties  of  the  first 
part,  and  J.  P.  Barry,  of  the  second  part,  all  of  Montgomery 
county,  Ky. 

**Whereas  said  parties  of  the  first  part,  are  desirous  of  closing  that 
part  of  the  old  dirt  road  known  as  the  Howard's  Mill  <fe  Mt. 
Sterling  dirt  road,  commencing  at  the  point  on  the  turnpike  road 
where  the  said  dirt  road  intersects  it  *  *  *  (describing  the  por- 
tion of  road  they  desired  to  clo^e),  and  J.  P.  Barry  is  opposing  the 
closing  of  said  mad,  and  in  order  to  compromise  said  controversy,  it 
is  agreed  that  Wallace  Dehaven  as  surveyor  shall  go  on  the  lands  of 
said  Barry  at  a  pciint  where  they  connect  and  adjoin  the  lands  of 
said  Baily,  near  the  turnpike  road,  and  survey  and  ascertain  by 
said  survey  whether  or  not  it  is  practicable  to  construct  a  passway 
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that  can  be  hauled  over,  leading  from  said  turnpike  road  through 
the  lands  of  said  Baily,  and  then  through  the  lands  of  said  Barry  to 
A  point  on  the  hill  in  said  Barry's  land,  and  said  survey  shall  include 
a  road  or  passway  twenty  feet  wide,  giving  metes  and  bounds, 
<jourses  and  distances,  and  probable  cost  thereof,  and  all  facts  con- 
nected therewith  that  he  may  deem  necessary  to  report,  said  De- 
haven  to  go  on  land  and  make  report  as  soon  as  practicable;  *  *  * 
and  if  said  Dehaven  ahall  make  report  that  thep.is^way  as  indicated 
herein  is  practicable,  and  can  be  built  at  a  reisonable  cost,  then,  in 
that  event,  said  parties  of  the  first  part  hereby  agree  and  bind  them- 
selves to  convey  to  said  J.  P.  Barry  said  land,  twenty  feet  wide, 
where  it  passes  through  said  Baily,  in  fee,  but  said  Barry  will  have 
to,  *  *  *  and  in  consideration  thereof  said  Barry  agrees  to  with- 
draw all  objection  to  the  closing  of  said  road  aforesaid,  and  permit 
the  same  to  be  closed  by  the  county  court  st)  far  as  he  is  concerned." 

This  contract  was  signed  by  all  the  parties  thereto,  and  dated  June 
17,1889.  Appellees  aver  that  said  Dehaven  did  make  said  survey, 
and  reported  the  same,  giving  metes  and  bounds  and  courses  and 
distances,  and  that  said  report  was  approve:!  and  agreed  to,  and  the 
same  was  filed  on  the  25th  of  June,  1889,  in  the  Montgomery  County 
4Jourt,  and  thereupon  the  said  J.  P.  Barry  withdrew  bis  exception 
to  the  discontinuance  of  said  dirt  road;  that  defendants  have  lailed 
to  make  to  said  Barry  during  his  li(e  a  deed  to  said  roadway  or  to 
appellees,  his  widow  and  children  and  only  heii's-at-law,  though  they 
have  been  requested  to  convey  and  carry  out  said  contract  by  appel- 
lees. The  appellees  say  that,  by  reason  of  the  closing  of  said  dirt 
road,  the  land  was  deprived  of  any  outlet  unless  they  passed  over 
land  of  private  individuals,  their  neighbors.  By  reason  of  the  fail- 
ure to  have  passway,  the  land  was  greatly  damaged  in  value.  They 
ask  that  defendants  be  required  to  make  said  conveyance,  and  carry 
out  their  contract;  and  if  this  can  not  be  done,  they  ask  judgment 
for  12,000  damages,  etc. 

To  this  petition  defendants  demurred,  and  the  court  overruled  the 
demurrer,  and  appellants  excepted. 

We  are  of  opinion  thai  the  petition  stated  a  cause  of  action,  and 
Jthe  demurrer  was  properly  overruled. 

Appellants  then  moved  the  court  to  compel  plaintiffs  to  elect 
whether  they  will  prosecute  this  action  in  the  name  of  Sarah  J.  Bjirry 
as  administratrix  of  J.  P.  Barry,  or  in  the  name  of  the  widow  and  heirs 
of  J.  P.  Barry.  To  this  plaintiffs  objected,  and  the  court  overruled 
the  objection  and  compelled  plaintiffs  to  elect  in  whose  name  they 
would  prosecute  this  action,  and  plaintiflT,  under  protest,  elected  to 
prasecute  the  same  in  the  name  of  the  widow  and  heirs  of  J.  P. 
Barry.  In  view  of  the  opinion  in  this  case,  it  will  not  be  necessary 
to  decide  this  objection.  Plaintiffs  then  file;!  an  amended  petition, 
inaking  more  specific  in  some  of  their  statements. 

Defendants  answered,  denied  that  they  had  broken  the  contract 
set  up  in  the  petition  of  June  17,  1889,  by  failing  to  convey  to  J.  P. 
Barry  said  land  or  otherwise;  deny  any  breach  of  said  contract; 
-denies  that  said  farm  has  been  damaged  in  the  sum  of  |2,000  or  any 
other  sum. 

•  Appellants  charge  that,  after  the  17th  day  of  June,  1889,  and  dur- 
ing the  life  of  J.  P.  Barry,  and  after  the  said  Wallace  Dehaven  had 
iiled  his  report  named  in  the  petition,  about  the  2(ith  of  June,  1889, 
it  was  expressly  agreed,  understood  and  contracted  between  J.  P. 
iJarry  and  J.  F.  Barry,  and  defendants  Fitzpatrick  and  N.  G.  Baily, 
that  for  and  in  consideration  of  full  settlement  and  in  satisfaction 
and  compromise  of  the  contract  of  June  17,  18S9,  and  other  consid- 
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era  I  i(ins  since  paid  by  plaintiff,  John  F.  Barry,  if  the  .*=iai(l  Fitzpat- 
rick  and  Baily  would  convey  to  John  F.  Barry,  a  son  of  J.  P.  Barry^ 
two  certain  tracts  of  land  in  Montjromery  county,  adjoining  J.  P. 
Barry's  tarm,  and  inciudini^  the  land  and  road  contemplated  on 
June  17,  1889,  and  located  by  Dehaven,  as  in  the  petition  named, 
and  by  which  last  contract  and  agreement  said  Barry  was  to  have  a 
road  and  passway  for  hinjself  and  fainily  and  servants  or  employes 
in  the  land  conveyed  to  plaititiff,  J..F.  Barry;-  that,  in  pursuance  of 
said  settlement  and  compromise  of  said  ajrreement  of  June  17,  1889^ 
apd  before  this  suit  was  brought,  did  convey  said  land  as  they  agreecl 
to  do  to  plaintiff,  J.  F.  Barry. 

A  demurrer  was  sustained  to  the  second  paragraph  of  the  answer 
that  set  up  this  contract  with  J,  F.  Barry  as  a  defense,  and  we  think 
properly  S(».  as  there  was  no  written  memorandum  of  this  contract 
signed  by  Barry. 

Defendants  amended  their  answer,  and  say  that,  by  the  contract 
of  June  26,  1889,  J.  P.  Barry  was  to  have  a  road  and  passway  over 
the  land  conveyed  to  J.  F.  Barry  for  himself  and  family,  etc.;  and» 
for  amendment  to  the  second  parati^raph  of  their  answer,  that  they 
conveyed  the  two  tracts  of  land  to  J,  F.  Barry  at  the  instance  and 
request  of  J.  P.  Barry,  and  at  the  time  J.  P.  Barry  and  J.  F.  Barry 
contracted  between  themselves,  etc.,  and  it  was  expressly  under-^ 
stood  that,  in  the  purchase  of  the  land  by  J.  F.  Barry,  at  a  reduced 
price,  was  to  take  the  land,  and  that  J.  P.  Barry  was  to  use  the  road 
as  contemplated  by  the  contract  of  June  17,  1889;  and  it  was  ex- 
pressly agreed  that  the  sale  was  in  full  satisfaction  and  settlement  of 
contract  of  June  17,  1889;  that  they  carried  out  said  contract  by  put- 
ting said  J.  F.  Barry  in  poasession,  etc. 

Plaintiffs  demurred  to  this  answer,  an<l  their  demur  wasoverruled, 
and  exceptions  taken.  Plaintiffs  filed  reply,  puttintr  in  issue  all  the- 
statements  of  defendants,  and,  the  is>ues  having  been  fc»rmed,a  trial 
was  had  and  resulted  in  a  judgment  ay^ainst  api^ellants  for  $110  dam- 
ages, and  from  this  judgment  they  have  appealed,  and  appellees^ 
have  prayed  a  cross  appeal,  and  each  asks  a  reversal  of  the  Judg- 
ment. 

Appellants  insist  that  appellees  can  not  maintain  this  action  a» 
the  widow  and  heirs  of  the  decedent,  J.  P.  Barry;  that,  if  there  was 
a  breach  of  said  contract  of  June  17,  1889,  it  must  have  occurretl  be- 
fore the  death  of  J,  P.  Barry,  and,  if  it  did  so  occyr,  his  administra- 
tor alone  had  the  right  to  sue  for  the  breach  of  the  contract.  This- 
position  is  correct  it  the  breach  of  the  contract  was  during  the  life- 
time of  J.  P.  Barry.  The  proof  shows  that  J.  P.  Barry  died  in  April» 
1890,  and  there  is  no  proof  that  he  ever  demanded  a  <'ompliance  by 
appellants  with  the  contract;  and  we  hold  that  there  could  not  be 
a  breach  of  contract  until  a  demand  was  made  of  appellants  to  con- 
vey. The  appellees,  as  proven,  njade  demand  of^ appellants  after  , 
the  death  of  J.  P.  Barry,  and  they  refused  to  make  conveyance  of 
this  road  and  actually  conveyed  the  same  to  J.  F.  Barry  in  fee,  thus 
putting  it  out  of  their  power  to  comply  with  the  contract  of  the  17th 
of  June,  1889,  and  that  appellees,  as  the  widow  and  heirs  of  J.  P. 
Barry,  weie  the  proper  parties  to  sue  in  this  action. 

Appellants  failed  to  establish  their  defense,  unless  we  considet 
their  own  testimony,  which  was  excepted  to  as  incompetent  under 
what  is  known  as  the  testimony  bill.  This  testimony  was  incom- 
petent, and  we  suppose  that  the  circuit  judge  did  not  consider  it  in 
making  up  his  judgment. 

A  considerable  amount  of  proof  was  taken  as  to  the  damages  re- 
sulting to  the  land  oJ  appellees  by  reason  of  the  closing  of  the  old 
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dirt  road,  and  the  failure  to  convey  the  passway  over  the  Baily  land; 
and,  from  the  evidence,  it  is  shown  that  appellees' farm  was  entirely 
<!ut  oif  from  any  passway  to  or  from  it  to  the  county  seat  or  any 
public  place,  many  of  the  witnesses  fixing  the  damages  at  $2,000, 
«nd  many  of  appellants  witnesses  proving  it  was  but  little  damasred, 
•and  that  other  passways  of  equal  convenience  could  be  had  for  a 
trifling  sum. 

From  all  the  evidence,  facts  and  circumstances  proven  in  this 
•case  as  to  damages  sustained  by  appellees  on  account  of  the  breach 
of  said  contract  to  convey,  we  are  of  opinion  that  the  amount  fixed 
by  the  judijment  (»f  the  circuit  court  is  a  fair  estimate  of  the  dam- 
ages to  appellee's  land,  and  that  it  is  not  excessive, as  claimed  by  ap- 
pellants. 

Wherefore,  the  judgment  of  the  circuit  court  on  the  original  appeal 
Is  affirmed  with  damages,  and  also  aitirmed  on 'the  cross  appeal. 


p]VANS  V.  Stewart,  &c, 
(Filed  January  19,  1897— Not  to  be  reported.) 

Divorce  -Liabi  lit  If  of  husband  for  wife^s  attorneifs  fees — To  exempt  the  hus- 
band from  liability  for  the  wife's  attorney's  fees  in  a  suit  brought  by  her  for 
divorce  it  must  not  only  appear  that  the  wife  has  ample  estate  to  pay  her 
costs,  but  also  that  she  was  in  fault.  And  in  this  case,  in  which  the  wife's  suit 
for  divorce  and  alimony  whs  dismissed  upon  a  compromise,  the  court,  upon 
motion  of  the  wife's  attorneys,  properly  rendered  judgment  in  their  favor 
against  the  husband  for  a  reasonable  fee,  which  was  fixed  at  $100.  And  the 
husband  can  not  complain  that  execution  was  awarded  therefor,  for  as  the 
chancellor  could  have  compelled  the  payment  by  rule  and  attachment,  but  in- 
fitejid  selected  the  milJer  means  of  making  the  collection,  the  defendant  was 
not  prejudiced. 

Alexander  Lackey  for  appellant. 
Stewart  &  Stewart  for  appelh  es. 
Appeal  from  Lawrence  Circuit  Court.- 
•Opinion  of  the  court  by  Judge  White. 

Elizabeth  Evans  sued  her  husband,  Wm.  F.  Evans,  in  the  Law- 
rence Circuit  Court  for  a  divorce  and  alimony,  in  which  she  charged 
her  husband  with  cruelty  and  many  outrayeous  perpetrations  on 
her  that  are  unnecessary  to  mention  in  this  opinion.  She  also  sued 
out  an  attachment  and  had  the  same  levied  on  $10,00()  or  $12,000 
worth  of  real  estate,  consisting  of  houses  and  lots  and  two  farras  in 
Lawrence  county. 

To  brinir  and  prosecute  this  suit  she  enjployed  Sullivan,  an  attor- 
ney at  law,  and  the  law  firm  of  Stewart  <S:  Stewart,  who  brought  her 
suit  and  attended  to  it  as  her  attorneys,  hut  before  the  appearance 
term  of  the  court  the  husband  and  wife  concluded  to  settle  their 
-differences  and  did  so,  and  by  agreement  said  litigation  was  compro- 
mised and  suit  to  be  dismissed.  The  appellees  gave  the  appellant, 
who  was  husband  and  defendant  in  said  action,  a  written  notice  that 
appellees  would  move  the  court  to  make  to  them  an  allowance  in 
said  case  a  reasonable  attorney's  fee  for  tlieir  services  as  attorney 
for  appellant's  wife,  and  on  said  motion  appellant  appeared  and  re- 
sisted the  motion,  and  after  hearing  the  evidence  offered  by  the  par- 
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ties  the  court  adjuri^fd   that  anptlkes,   i^tewart  &  Stewart,   were* 
entithd  to  a  rf asonable  fee  for  their  services  as  attorneys  in  said 
^ease  for  Mrs.  Evans,  and  fixed  the  amount  at  $1<I0,  and  awarded  an 
execution  on  said  allowance  in  their  favor,  and  said  sum   to  be 
taxed  as  erst  against  the  appellant. 

The  court  refusing  to  allow  a  fee  to  but  one  attorney ,'appellant 
has  appealed  to  this  court  and  contends  that  this  judgment  is  errone-^ 
ous  because  his  wife,  who  was  the  plaintiff  in  the  divorce  proceed- 
ings, had  ample  property  out  of  which  the  appelKss  could  make 
their  fees,  and,  therefore,  he  was  not  liable,  and  they  should  look  to 
her  for  the  payment  of  their  fees. 

By  the  statute,  section  900,  it  is  provided  that  the  husband  shall 
pay  the  cost  of  each  party  unless  it  shall  be  made  to  appear  in 
theactitjn  that  the  wife  is  in  fault  and  has  ample  &itate  to  pay  the 
same. 

There  is  no  evidence  in  this  case  that  shows  the  wife  was  in  fault. 
It  is  shown  that  she  owns  some  property  in  her  own  right  in  the- 
State  of  Ohio,  consisting  of  a  farm  that  appellant  had  given  her,  and 
that  she  owned  some  small  amount  of  personal  property  of  small 
value,  but  before  the  husband  can  avoid  the  payment  of  the  expense 
of  the  litigation  instituted  by  his  wife  for  divorce  he  must  show  she 
was  in  fault  and  owned  ample  estate  to  pay  the  same. 

Having  failed,  as  we  think,  to  show  that  she  was  in  fault,  the  judg- 
ment of  the  court  making  the  allowance  to  appellees  is  proper  and 
reasonable.  But  appellant  complains  that  it  was  error  jn  the  court 
to  award  an  execution  on  said  judgment  of  allowance.  We  have  no 
doubt  but  what  the  chancellor  had  the  authority  to  award  an  exe- 
cution in  favor  of  appellees  and  cause  the  collection  to  be  made  by 
that  means,  as  he  could  compel  the  payment  by  rule  and  attachment^ 
and,  having  selected  the  milder  mode  of  making  the  collection,  ap- 
pellant cATi  not  complain. 

The  judgment  is  aftirmed  with  damages. 
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(Filed  January  22,  1897— Not  to  be  reported.) 

Levy  upon  exempt  personal  proj)erfy  -In  this  action  against  a  sheriff  to  re- 
cover damages  for  the  levy  and  sale  of  plaintiff's  horse  under  execution,  plain- 
tiff claiming  the  horse  as  exempt  from  levy  and  sale,  a  verdict  for  defendant 
was  flagrantly  against  the  evidence,  the  plaintiff  having  the  right,  as  he  did, 
to  select  the  hortfe  in  question  as  the  one  exempt  from  execution:  and  it  was 
a  clear  violation  of  his  legal  rights  for  the  sheriff,  after  such  selection,  to  levy 
upon  and  sell  the  horse. 

Geo.  S.  Fulton  and  C.  T.  Atkinson  for  appellant. 

Jno.  S.  Kelley  and  J.  D.  Wickliffe  for  appellees. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

This  action  was  instituted  by  the  appellant,  Whittiogton,  in  the 
Nelson  Circuit  Court  against  appellee,  Pence,  sheriff  of  Nelson 
county,  to  recover  damages  for  the  levy  and  sale  of  a  horse  under 
execution,  which  appellant  claims  was  exempt  from  such  levy  and 

sale. 
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The  facts  show  that  appeUant  was  a  physician  at  the  time  of  the 
levy  and  sale  complained  of,  and  was  a  housekeeper  with  a  family 
of  six  persons  residing!:  with  him,  consistinjr  of  his  wife  and  five 
children.  The  execution  w^as  levied  upon  a  hay  horse,  five  years 
old,  named  * 'Bonnie,'^  which  was  cliiefiy  used  by  appellant  in  his- 
practice  as  a  physician,  beinjj  a  combined  horse,  and  was  necessary 
for  his  use. 

Appellant  claims  that  this  horse  was  specifically  exempt,  and  he 
also  claims  that  as  he  had  no  provisions  or  lireadstufT'or  animal  food 
to  sustain  his  family  for  one  year;  nor  did  he  have  sufficient  prop- 
erty of  any  kind  to  make  up  the  deficiency  in  said  provision ;  that 
all  the  property  which  he  had  was  exempt  from  execution,  claiming- 
same  .in  lieu  of  the  afore>*aid  deficiency  in  breadstufl'  and  pro- 
visions. 

The  answer  filed  by  appellees  in  this  case  admits  the  levy  and  sale 
of  the  horse,  but  denies  specifically  all  the  atlirmative  allegations  of 
plaint! tl's  petition. 

The  issues  bein^  made  up,  the  case  came  on  for  trial.  Upon  the 
trial  appellant  testified  and  proved  all  the  material  allegations  of  his 
petition;  that  he  owned  the  combined  horse  seized  by  the  sheriff; 
that  he  used  him  in  his  practice;  that  he  had  one  old  horse  about 
sixteen  years  old  worth  about  $20,  a  filly  worth  not  over  S30,  a  cow 
and  heiier  worth  $40,  a  cart  worth  $8,  a  buggy  worth  $10,  a  wajjon^ 
and  certain  household  furniture  that  was  specially  exempt.  He 
proves  that  this  was  all  the  personal  property  he  owned;  that  he 
had  no  provisions  on  hand  that  would  have  furnished  supplies  for 
his  family  for  longer  than  one  week;  that  he  had  no  provender  for 
his  live  stock  except  a  half  load  of  hay,  a  part  of  a  two-bushel  sack 
of  oats  and  a  few  shocks  of  fodder,  that  would  not  have  lasted  his 
live  stock  for  more  than  n  week.  He  proves  that  his  entire  accounts- 
were  not  worth  over  $125,  and  that  he  had  no  money.  His  testi- 
mony shows  that  on  the  8th  day  of  January,  1895,  Bishop,  the 
deputy  sheriff,  came  to  his  houses  notified  him  that  he  had  come  to 
levy  the  tfxecution  in  his  hands,  nsked  him  to  go  to  the  stable  and 
notified  appellant  that  he  had  come  to  levy  the  execution  on  the  horse 
"Bonnie."  Appellant  told  him  that  the  horse  was  exempt,  and 
that  he  claimed  him  as  exempt  property.  The  deputy  sheriff,  in  re- 
sponse, said  that  the  horse  was  the  best  thing  appellant  had  for  pro* 
ducing  money,  and  that  he  intended  to  levy  upon  him.  Appellant 
then  told  him  that  he  did  not  think  he  had  any  property  sutyect  to 
execution,  but  that  if  he  was  determined  to  levy  he  asked  him  to 
levy  on  the  old  horse,  wagon  and  cart,  a«^  he  could  not  do  without 
this  horse  **Bonnie."  The  deputy  sherifl",  in  response,  said  that  they 
would  not  bring  the  debt,  and  refused  to  do  so,  hut  proceeded  to  levy 
i>n  the  horse  '*Bonnie." 

Appellant  proves  that  several  times  after  the  levy,  and  before  the 
sale,  he  forbade  the  sheriff  to  sell  the  horse,  claimimr  him  as  exempt 
under  the  law.  This  horse  sold  for  $70,  $19.75  in  excess  of  the  execu- 
tion. He  also  gave  to  the  sheriff  a  written  notice  not  to  sell  said 
horse,  claiming  him  and  the  other  property  as  exempt  to  him  under 
the  law. 

,The  testimcmy  of  the  appellant  in  this  case  is  strongly  supported 
by  the  testimony  of  Ernest  Whittington ;  and  William  Grant  tes- 
tifies that  he  heard  appellant  tell  Bishop,  the  deputy  sheriff,  that  he 
claimed  the  horse  as  exempt,  and  notified  him  that  if  he  sold  him 
he  would  sue  him. 

At  the  close  of  the  plaintiff's  testimony  the  defendant  placed  the 
deputy  sheriff.  Bishop,  on  the  stand.    He  proved  that  he  went  to 
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the  house  of  Whittington  on  the  8th  day  of  January,  1895,  and  out 
to  the  stable;  that  appellant  claimed  both  horses  as  exempt;  that 
Bishop  told  appellant  that  he  was  only  entitled  to  one,  and  that  he 
intended  to  levy  on  the  horse  *'Bonnie,"  which  was  the  first  one 
he  came  to;  that  appellant  objected  and  told  him  (Bishop)  to  levy 
on  the  wagon,  buggy  and  cart,  but  that  Bishop  responded  that  they 
would  not  pay  the  debt.  He  says  that  appellant  then  asked  him  to 
levy  on  the  old  horse  and  leave  **Bonnie,"  and  demanded  a  written 
statement  of  his  levy.  He  also  flies  the  notice  served  on  him  by 
Whittington,  notifying  him  that  he  claimed  the  horse,  wagoji  and 
buggy  under  the  exemption  laws  of  the  State,  in  lieu  of  other  prop- 
erty, etc. 

At  the  close  of  the  testimony  the  appellant  offered  a  numbeVof 
instructions,  all  of  which  were  refused  by  the  court,  one  of  .which 
was  in  substance  a  peremptory  instruction  to  find  for  the  plaintiff 
the  value  of  the  horse  in  controversy.  The  court  then,  upon  its  own 
motion,  gave  to  the  jury  several  instructions.  The  flrst  told  the 
jury  the  articles  which  were  exempt  to  a  practicing  physician  who 
was  a  bona  fide  housekeeper  with  a  family.  The  sec*ond  was  as  fol- 
lows: **Although  the  jury  may  believe  that  the  horse  sold  by  the 
defendant  was  subject  to  exwution;  that  the  plaintiff  had  the  right, 
before  the  levy,  to  elect  which  of  his  horses  he  would  retain;  and  if 
the  jury  believe,  (rum  the  preponderance  of  the  evidence,  lh^lt  he 
did  elect  to  keep  the  horse  sold,  and  so  informed  the  deputy  sheriff, 
who  made  the  levy  before  the  levy  was  made,  that  the  law  was  for 
the  plaintiff,  and  the  jury  will  find  for  him  the  value  of  said  horse; 
and  if  they  lurther  believe,  from  the  preponderance  of  the  evidence, 
that  the  levy  and  sale  were  made  in  un  oppressive,  reckless,  vexa- 
tious and  high-handed  manner,  they  may  find  for  the  plaintiff'  fur- 
ther damages,  not  exceeding:  the  amount  claimed  in  the  petition.'* 
By  the  third  instruction  the  jury  were  told  tliat  if  they  believed 
from  the  evidence  that  the  plaintiff's  property  was  all  exempt  from 
execution,  as  set  out  in  instruction  No.  2,  they  should  find  for  plain- 
tiff* as  set  out  in  instruction  No.  1. 

The  court  then,  at  the  instance  of  the  appellee,  gave  to  the  jury 
this  instruction :  **Plaintiff  is  entitled  under  the  exemption  laws  to 
one  horse,  but  not  to  a  wagon,  cart,  dray  or  bugtry  specifically;  nor 
is  he  entitled  to  other  property  in  lieu  of  property  no-t  on  hand;  that 
he  is  entitled  to  a  year's  provision  and  provender,  and  it  not  on 
hand,  then  to  other  property  or  money,  not  to  exceed  $40  f<ir  each 
member  of  his  family,  and  not  to  exceed  $70  for  pnivender;  and  if 
the  jury  believe  from  the  evidence  that  the  plaintiff  had  oilier  prop- 
erty not  exempt,  including  notes  and  accounts,  sufficient  to  supply 
the  deficiency  in  provision  and  provender,  they  will  find  for  the  de- 
fendant, unless  they  believe  from  the  evidence  that  before  the  levy 
plaintiff'  elected  to  chiim  the  horse' in  controversy  as  specifically 
■exempt,  or  afterwards  surrendered  in  writing  other  property  in  lieu 
of  said  horse." 

On  the  law  and  facts  in  this  case  the  jury  found  for  the  defend- 
ant, and  judgment  was  entered  accordingly.  At  the  same  term  of 
ihe  court  appellant  made  a  motion  for  a  new  trial,  and  filed  numer- 
ous grounds  in  support  thereof;  among  others,  that  the  court  erretS 
to  the  f>iejudlce  of  the  appellant  in  refusing  and  failing  to  give  to 
the  jury  certain  instructions  asked  by  him  referred  to;  that  the 
■court  erred  to  his  prejudice  in  giving  instruction  No.  4  at  the  in- 
.st  a  nee  of  the  defendant,  and  that  the  veniict  was  not  sustained  by 
sufficient  evirience,  and  was  contrary  to  law. 

It  seems  to  us,  from  the  consideration  of  this  case,  that  the  verdict 
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of  the  jury  was  flafirrantly  aerainst  the  weif^ht  of  the  evidence.  The 
testimcmy,  both  of  the  appellant  and  the  deputy  sheriff,  Bishop, 
leave  no  room  for  doubt  that  appellant  claimed  the  horse  levied 
upon  and  sold  as  property  exempt  to  him  as  a  housekeeper  with  a 
family,  both  before  the  levy  and  repeatedly  thereafter  and  before 
the  day  of  sale.  He  had  the  riKht  under  the  law  to  select  the  said 
horse  hs  the  one  exempt  from  execution,  and  it  was  a  clear  viola- 
tion of  his  lejral  rights  for  the  sheriff,  after  such  selection,  to  hnve 
levied  upon  and  sold  said  horse.  The  sheriff  seems  to  have  «:rossly 
disregarded  his  duty  as  an  officer  to  have  entirely  ienored  the  legal 
rights  of  this  appellant  in  this  niatter,  and  it  is  difficult  to  see  upon 
what  evidence  the  jury  based  the  verdict  returned  in  this  net  ion.  It 
seems  to  us  that  the  evidence  in  the  case  would  have  justified  a  per- 
emptory instruction  to  find  in  favor  of  the  appellant,  so  far  as  the 
value  of  the  horse  w^as  concerned;  and  the  weight  of  the  evidence 
tends  to  establish  the  contenticm  of  the  appellant  herein  that  he  was 
entitled  to  the  other  property  levied  on  in  lieu  of  the  exempted  pro- 
visions and  provender  which  he  did  not  have  on  hand.  The  defend- 
ant in  an  execution  about  to  be  levied  is  entitled  to  select  any  work 
beast  owned  by  him  which  <loe-«  not  exceed  in  value  $150. 

It  is  not  necessary  to  discuss  the  proposition  that  if  the  appellant 
had  failed  to  make  his  election  before  the  levy,  that  he  cannot  do  so 
afterward,  unless  he  tendered  to  the  sheriff  other  property  of  equal 
value  or  sufficient  to  produce  the  debt  in  lieu  thereof,  if  tie  desired 
to  have  such  release,  and  upon  which  the  fourth  instruction  was 
Jbased. 

There  is  no  evidence  in  this  case  which  justified  the  giving  of  such 
instruction,  as  before  stjiteti,  the  evidence  being  positive  and  clear, 
tooth  from  the  deputy  sheriff'  and  appellant,  that  he  claimed  this 
iiorse  l)elore  it  was  levied  on  at  all. 

For  the  reasons  indicated  in  this  opinion  this  cause  is  reversed, 
and  siime  is  remanded  for  proceedings  consistent  with  the  same. 


WoODRAM,  BY.,  &r.  V.   CINCINNATI  &   KEN'Tl't^KY  SOUTHERN 

R.  R.  Co. 
(Filed  January  22,  1897— Not  to  be  reported.) 

Suit  in  nctine  of  nejct  friend  Amendment  of  petitJon^-Jn  this  action  in  the 
name  of  a  next  friend  for  the  benefit  of  an  infant  the  court,  after  propeil.v 
sustaining  a  demurrer  to  the  petition  becauj»e  the  suit  was  brought  in  the 
name  of  the  next  friend  for  the  infant  and  not  in  the  name  of  the  infant  by 
the  next  friend, should  have  permitted  the  jlaintiff  to  fil.*  an  amended  petition 
•offered  by  him,  which,  in  efTect,  so  changed  the  caj)tiou  of  the  petition  as  to 
naake  it  appear  that  the  suit  was  instituted  by  the  infant  by  his  next  friend. 

J.  D.  Belden  for  api»ella!its. 

Stone  &  Stone  for  appellee. 

Appeal  from  Casey  Circuit  Court. 

Opinion  of  the  Court  by  Jud^fe  Burnam. 

This  action  was  instituted  in  the  Ccwey  Circuit  Court  in  the  name 
•of  Milton  VVoodram,  as  next  friend  of  S>imuel  Woodram,  against 
the  Cincinnati  <fe  Kentuckv  |S:)uthern  Riilroil  Co.  for  dunayres 
for  mental  and  physical  sutferiniif,  ciu-^ed  by  an  injury  inflicted  by 
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the  willful  nej^li^ence  of  the  ajjents  nnd  eniployos  of  the  defendant 
by  running  one  of  its  cirs  atrainst  sai<l  Simu^l  Woodrain,  by  which 
he  was  seriously  injureii  internrtlly  and  bv  injuring:  one  of  his  lejjs* 
it  being  further  Hlle^e(i  that  said  Samuel  Woodrain  is  an  infant  un- 
der twenty-one  years  of  ajje,  and  with«nit  statutory  guardian,  cura- 
tor or  committee,  and  other  necessary  allegations. 

The  defendant  filed  a  demurrer  to  this  petition  upon  thexjround 
that  it  was  a  suit  in  the  name  of  Milton  Woodram  and  not  in  the 
name  of  Samuel  Woodranj.  This  demurrer  was  properly  sustained 
by  the  court  i)elovv.  Th^^reupon  the  plaintiff  produced  an  amended 
petition  in  open  court  and  asked  leave  of  the  court  to  have  same  filed, 
which  amendment  in  eft'cct  changed  the  caption  of  the  f)etition  so  as 
to  make  it  appear  that  the  suit  was  instituted  by  Samuel  Woodram, 
by  Milton  Woodram  as  his  next  friend,  and  the  court,  being  advised^ 
overruled  the  motion  of  the  plaint! fiT  to  file  said  amended  petition, 
to  which  ruling  of  the  court  plaintiff  objected  at  the  time,  and 
plaintifi'  failing  to  plead  further  his  petition  was  dismissed,  with  a 
jiidgnipnt  tor  defendant's  costs,  to  which  ruling  of  the  court  the 
plaintilT  ex<'epted  at  the  time  arui  now  excepts  and  prays  an  appeal 
to  this  court  and  asks  a  reversal. 

The  allegations  of  this  petition  clearly  show  that  it  was  a  suit  in- 
stituted for  the  benefit  of  the  infant,  Svimuel  Woodram,  for  an  in- 
jury done  to  him,  and  the  facts  as  recited  set  out  a  ctuse  of  acti')n  in 
his  favor.  The  prayer  of  the  petition  ask-<  judgment  for  $5,000  for 
the  i>eneflt  and  in  favor  of  the  said  Simii^l  VViiodram. 

It  seems  to  us  that  this  amendment  did  n«»t  change  substantially 
the  claim  of  the  petition,  and  was  an  amenduir^nt  in  furtherance  of 
justice  and  of  the  sutBtantial  rights  of  the  plaintiff,  and  one  in  no- 
wise to  the  prejudice  of  the  defend  int,  and  in  our  opinion  th,^  judge 
of  thp  lawer  court  erred  to  plaintifl^'sprejudic^i  in  its  refusal  to  allow 
said  amendment  to  bf  tiled. 

Wherefore,  said  judgirient  is  reversed,  with  instructions  to  allow 
the  plaintiff  to  file  siid  amendment,  and  with  directions  that  thi» 
cause  proceed  in  accordance  with  the  rights  of  the  parties. 


STAHii  V.  Lowe,  Ac. 
(Filed  January  23,  1897— Not  to  be  reported. 

Verbal  a{jreement  to  morlyage  e.rempt  property — The  buyer  of  tobacco* 
which  was  exempt  from  execution  in  the  sellers  hands,  act]  uiied  a  perfect  title 
thereto  aw  against  one  to  whom  the  seller  had  verbally  agreed  before  the  crop 
WHS  planted  to  execute  a  mortgage  thereon  to  secure  the  payment  of  an  exist- 
ing debt,  nllhough  he  had  full  notice  of  the  agreement,  an  a  verbal  agreement 
to  mortgage  personal  property  exempt  from  execution,  unaccompanied  by  de- 
livery of  po8sei«rtion.  does  not  deprive  the  debtor  of  his  right  to  hold  or  dis- 
pose of  the  property,  whether  it  be  or  not  in  existence  at  time  of  such 
agreement. 

Rohbins  &  Thomas  U)r  appellant. 

Moorman  &  Hesper  for  appellees. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

This  is  an  action  by  appellee-',  J.  R.  Lowe  &  S  )n,  a  firm  of  mer- 
chants, to  enforce  an  c(iuital)le  lien,  based  upon  a  verbal  promise- 
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made  by  J.  R.  Lowe,  before  a  crop  of  tobacco  was  planted,  to  execute  » 
mortgage  thereon  to  secure  the  payment  of  an  existing  debt,  and  an- 
other for  goods,  groceries,  etc.,  created  while  the  crop  was  culti- 
vated. 

In  an  amended  pleading  it  was  stated  and  not  denied  that  appel- 
lant Stahl  had  purchased  the  crop  of  tob«cco  with  notice  of  the  air 
leged  lien  of  appellees  and  during  the  pendency  of  this  action. 

Whatever  lien  appellees  acquired  was  purely  equitable,  and  the 
agreement  to  execute  the  mortgage  was  not  in  writing,  but  verbal. 
It  is,  therefore,  manifest  J.  R.  Lowe  did  not  pass  legal  title  or  waive' 
the  right  to  claim  or  use  the  tobacco  as  property  exempt  from  execu- 
tion or  other  process  of  his  creditors  to  subject  to  the  payment  of 
their  demands;  for  no  verbal  agreement  to  mortgage  or  otherwise 
convey  personal  property  exempt  from  execution,  unaccompanied 
by  delivery  of  possession,  can  have  the  effect  to  deprive  the  debtor 
of  his  right  to  hold,  use  or  dispose  of  such  property,  whether  it  be 
or  not  in  existence  at  the  time  of  such  agreement. 

Lowe  in  his  answer  stated  that  he  was  a  housekeeper  with  a  family^ 
consisting  of  a  wife  and  five  children,  and  that  it  would  have  required 
the  proceeds  of  the  tobacco  sold  at  its  full  value  to  supply  provisions 
nece>sary  to  sustain  hjs  family  and  provender  suitable  for  his  live 
stock. 

That  allegation  not  being  controverted,  it  must  be  taken  as  true^. 
and  being  so  the  tobacco  in  question  was  not  subject  to  either  an  ex- 
ecution or  enforced  lien  of  appellee  or  any  other  creditor,  but  Lowe, 
the  debtor,  had  the  right  to  dispose  of  it  to  .whomever  or  in  what- 
ever manner  he  might  choose,  and  appellant  Stahl,  having  purchased 
it,  acquired  title  thereto,  although  such  purchase  was  ma<le  with  fulk 
notice  of  appellee's  alleged  lien. 

It  was,  therefore,  error  of  the  lower  court  to  render  judgment  for 
the  value  of  the  tobacco  against  appellant  Stahl,  and  it  is,  therefore,, 
reversed  for  further  proceedings  consistent  with  this  opinion. 


Arnold  v.  Hubble,  (jitv  attorney,  &i\ 
(Filed  January  26,  1897  -Not  to  be  reported.) 

Damages  for  wrongful  prosecvtion  by  city  attorney  •  In  thi^  action  againtit  a 
city  attorney  to  recover  dama^eH  for  the  wrongful  prosecution  and  conviction 
of  plaintiff  for  an  alleged  violation  of  the  city  laws,  the  petition  is  not  good, 
for  the  reafon  that  it  fails  to  state  facts  which  show  that  the  police  judge  be- 
fore whom  the  trial  was  had  was  not  acting  within  the  scope  of  his  authority, 
or  that  defendant,  who  advised  the  course  pursued  by  the  judj^e.  was  actuated 
by  malice  or  corrupt  motives. 

H.  Mort  Rothwell  for  appellant. 
Wm.  Herndon  and  L.  T.  Hubble  for  appellees. 
Appeal  from  Garrard  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  |)etition  failed  to  state  facts  which  show  that  the  police  judge 
of  Lancaster  was  not  acting  within  the  scope  of  his  authority  in 
the  trial  of  the  case  against  appellant. 

It  IS  alleged  that  the  appellee,  as  city  attorney,  advised  the  course 
pursued  by  the  judge,  but  there  is  a  faflure  to  allege  that  he  was  act- 
iner  by  malicious  or  corrupt  motives.    (Revel,  &c.  v.  Pettit,  3  Met.„ 

The  judgment  is  affirmed. 


948     u.  s.  school  furniture  co.  v.  bd.  ed  owensboro. 

United  States  School  Furniture  Co.  v.  Board  of  Educa- 
tion OF  City  of  Owen8Boro. 

(Filed  January  26, 1897— Not  to  be  reported.) 

Sales  of  persmial  p7'operty — Limitations  upon  agenfs  authority  ojs  to  prices — 
When  the  prices  at  which  the  agent  of  a  corporation  bound  his  principal  to 
Hell  and  deliver  goods  were  not  so  low  as  to  indicate  that  there  was  coUusion 
or  deception,  or  that  the  agent  had  violated  the  orders  of  his  employer,  the 
other  can  not  excuse  its  violation  of  the  contract,  upon  the  ground  that  the 
agent  sold  the  goods  at  lower  prices  than  he  was  authorized  to  do,  unless  the 
buyer  had  notice  of  the  limit  on  the  agent's  authority.  And  a  printed  notice 
in  the  contract  that  agents  had  no  authority  to  bind  the  corporation  in  any- 
thing except  to  sell  goods  at  "proper  prices"  was  not  sufficient  to  put  the  buyer 
on  inquiry. 

Weir  &  Weir  and  Little  &  Little  for  appellant. 
Sweeney,  Ellis  &  Sweeney  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis. 

This  action  was  brought  by  appellee,  Board  of  Educatit)n  of  the 
City  of  Owenshoro,  iniide  by  statute  a  corporation,  to  recover  of  ap- 
peMant,  United  States  School  Furniture  C.i.  of  Chicaj^o,  Illinois,  also 
a  corporation,  $217.50  damages  for  failure  to  furnish  certain  school 
furniture  in  compliance  with  a  written  contract  entered  into  be- 
tween the  parties.  Defense  to  the  action  U  ba^^ed  upon  the  alleged 
fact  that  the  airent  of  appellant,  who  sold  and  agreed  to  deliver  the 
various  articles  at  prices  stipulated,  e.vceeded  his  authority  and  vio- 
lated, with  knowledfre  of  appellee,  the  following;  reservation  or  con- 
dition printed  and  made  part  of  the  contract  siy:ned  by  the  parties: 

**N.  B. — A{?ents  have  no  authority  to  bind  us  in  anything,  except 
sell  our  goods  at  proper  prices." 

We  can  conceive  of  the  case  of  an  agent  by  collusion  with  the  pur- 
chaser selling  and  agreeing  to  deliver  goods  at  prices  so  far  below  the 
real  value  as  t«)  plainly  show  fraud,  whereby  the  contract  would 
be  ren<lered  unen forcible. 

There  might  also  be  the  case  of  an  unenforcible  contract  when  an 
agent  sold  goods  below  the  price  which  his  principal  had  in  the  war- 
rant of  authority,  or  on  the  face  nf  the  written  contract  signed  had 
expressly  and  certainly  prescribed  and  fixed,  and  of  which  the  pur- 
chaser had  notice. 

But  it  seems  to  us  the  phrase  **proper  prices,"  printed  in  a  blank 
contract  to  be  thereafter  made  and  entered  into  between  the  general 
agent  of  the  seller  and  a  chance  purchaser,  is  too  flexible  and  inde- 
finite to  bind  or  even  put  upon  inquiry  the  latter. 

There  is  no  collusion  between  atreni  of  the  seller  and  the  purchaser 
in  this  case  alleged  or  proved;  nor  are  the  prices  at  which  the  auent 
bound  his  principal  to  sell  and  deliver  the  goods  so  low  as  to  indi- 
cate to  the  court  or  jury  there  was  collusion  or  deception,  or  that 
the  agent  had  betrayed  or  violated  orders  of  his  employer.  The 
hypothesis  upon  which  the  jury  was  authorized  to  find  for  appellant 
is  stated  in  the  following  instruction  of  the  lower  ccairt:  **If  the 
jury  believe  fronj  the  evidence  that  defendants  had  instructed 
Slavens  as  to  the  lowest  price  he  might  sell  the  furniture  in  question, 
and  plaintiff  at  the  time  of  the  contract  had  knowleflge  or  notice  of 
•the  limit  on  the  said  agent's  authority,  and  knew  that  said  agent 
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was  exceeding  his  authority  in  selling:  said  goods  at  lower  prices 
than  he  was  authorized  to  do,  then  such  contract  is  not  binding  on 
defendant,  and  the  jury  should  find  for  defendant.''  And  certainly 
that  instruction  was  quite  as  favorable,  it  not  more  so,  than  appel- 
lant w^s  entitled  to,  for  there  is  no  evidence  directly  showing,  or 
from  which  a  fair  inference  can  be  drawn,  that  either  Slavens,  the 
agent,  had  b^^en  instructed  as  to  the  lowest  price  he  might  sell  the 
furniture,  or  that  appellee  had  notice  of  any  such  instruction,  except 
as  indicated  by  the  meaningless  wojds,  **proper  prices."  As  appel- 
lee sued  for  damages,  amount  of  which  was  difference  between  what 
appellant  had  contracted  to  sell  and  deliver  the  furniture  at  and 
amount  appellee  was  compelled,  by  reason  of  violation  of  that  con- 
tract, to  pay  for  same  kind  and  quantity  purchased  elsewhere;  and 
the  jury,  under  proper  instructions,  and  upon  the  evidence  before 
them,  found  appellant  liable,  and  fixed  the  sum  of  recovery,  this 
court  has  no  right  to  do  otherwise  than  affirm  the  judgment,  which 
is  now  done. 


Mast,  Crowell  &  Kirkpatrick  v.  Lkhman. 

(Filed  January  26,  1897.) 

i.  Pleading— k  petition  to  recover  the  price  of  goods  sold  upon  the  faith 
of  a  letter  of  credit  executed  by  defendant  was  fatally  defective  in  failing  to 
allege  any  notice  by  plaintiffs  to  defendant  of  their  acceptance  of  or  reliance 
upon  his  letter  of  credit,  or  any  promise  or  agreement  by  defendant  to  pay 
for  the  goods  sold,  or  any  breach  of  such  agreement. 

2.  Judgment  nolvHthstanding  the  verdict — While  defendant,  because  of  these 
defects,  was  entitled  to  judgment  upon  the  pleadings,  yet,  having  made  a  mo- 
tion for  a  peremptory  instruction,  which  was  improperly  overruled,  he  was 
thereby  precluded,  upon  the  return  of  a  verdict  for  plainiiff,  from  moving  for 
judgment  notwithstanding  the  verdict,  as  plaintiff's  attention  would  have  been 
called  to  the  defects  in  his  pleading,  and  he  would  have  had  an  opportunity  to 
amend  if  the  court  had  sustained  the  motion  for  a  peremptory  instruction,  a» 
it  should  har^e  done. 

3.  Reversible  error-  Practice — Even  if  defendant's  motion  was  properly  sus- 
tained, it  was  error  to  give  judgment  for  all  the  costs  of  defendant  against 
plaintiffs,  there  being  no  demurrer  to  the  petition. 

L.  L.  Parks  for  appellants. 

Samuel  S.  Blitz  and  J.  M.  Chatterson  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division • 

Opinion  of  the  court  by  Judge  Burnam. 

This  suit  was  instituted  by  the  plaintiffs  against  defendant  upon  a 
letter  of  credit  executed  by  defennant  to  the  plaintiffs  in  favor  of  one 
Francis  Holloway,  which  is,  in  words, as  follows:  **1  request  that  if 
Mr.  Francis  Holloway  order  books  or  merchandise  from  you  at  any 
time  within  twelve  months  from  the  date  of  this  letter  of  credit,  you 
ship  same  to  his  order,  and  I  hereby  obligate  myself  to  see  that  same 
are  paid  for  within  thirty  days  from  date  of  shipment,  provided  he 
should  fail  to  make  settlement  in  that  time,  and  the  amount  should 
not  exceed  $1,(X)0.  I  further  waive  notice  to  me  of  shipment  made 
to  the  said  Francis  Holloway  on  the  faith  of  this  letter  of  credit,  or 
failures  to  meet  payments  when  due  by  him. 

**Signed:    Simon  Lehman.'' 
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Plaintiffs  allesfin)!:  that  up')n  the  faith  of  said  letter  of  credit  they 
isolil  and  deli  veivd  to  the  srtid  Ilolloway  books  and  merchandise  to 
the  amount  of  $785.43,  on  which  he  had  paid  the  sum  of  $140,  leav- 
ins:  a  balance  of  $595.43,  which  balance  was  due  and  .unpaid,  and 
hjid  reinaineii  due  and  unpaid  for  ujore  than  thirty  days  from  the 
date  of  shipment  of  said  books  and  merchandise. 

Plaintirt's  further  alleged  that  by  reason  of  said  letter  of  credit 
their  sale  jind  shipment  to  said  Holloway  of  said  books  and  mer- 
chandise, and  said  Holloway's  failure  to  pay  said  balance  of  $595.43 
wlien  due,  that  <lefendHnt  had  bec(jme  indebted  to  plaintiffs  in  the 
af(»resaid  sum,  and  that  said  debt  was  due  and  unpaid,  and  that  al- 
though requested  he  had  failed  to  pay  any  part  of  it,  and  they 
prayed  for  a  judjjment.   • 

The  defendant  tiled  a  demurrer  to  the  petition.  On  the  10th  day 
of  Ft4»ruury,  1894,  notifie<i  plaintiffs'  counsel  that  he  would  move 
the  court  to  permit  him  to  withdraw  from  the  records  his  demurrer 
to  the  petition,  which  motion  was  sustained  by  the  court,  and  said 
demurrer  was  withdrawn.  On  the  Kith  day  of  February  defendant 
filed  his  answer,  which  was  substantially  a  traverse  of  all  the  affirm- 
ative alley:ations  of  plaintilis'  petition.  Afterwards,  on  the  lUh 
day  of  May,  1894,  the  issues  being  made,  a  jury  was  selected  and 
sworn  to  try  the  case.  All  the  evidence  bein^r  heard,  the  defendant 
moved  the  court  to  per  erupt  or  U}j  instruct  the  jury  to  find  for  the  de- 
fendant, to  which  motion  the  plaintiffs  objected,  and  the  court,  be- 
injf  advised,  overndexli»»\(}i  motion,  to  which  defendant  objected. 

The  court  instructed  the  jury  in  behalf  of  plaintiffs,  and  the  cause 
was  jriven  to  the  jury,  who  returned  a  verdict  in  favor  of  plaintiffs 
for  $595.43,  with  interest  froni  the  23d  day  of  December,  1893;  and  a 
judirment  was  thereupon  entered  in  favor  ot  plaintiffs  against  de- 
fendant for  said  sum,  and  their  costs  expended.  The  defendant  then 
moved  the  court  to  enter  a  judjrment  for  the  defendant,  notwith- 
standing? the  verdict  for  the  plaintiffs,  and  the  court  sustained  said 
motion  and  dismissed  plaintiffs'  petition,  with  jud^^ment  for  defend- 
ant's cost. 

The  motion  of  defendant  was  under  section  386,  Civil  Code,  which 
says:  **Judgment  shall  be  given  for  the  party  whom  thtf  pleadings 
entitle  thereto,  though  there  may  have  been  a  verdict  against  him." 
The  grounds  upon  which  said  motion  were  liased  were: 

1st.  That  plaintiffs  had  wholly  failed  to  allege  or  prove  any  notice 
by  the  plaintifIS  to  the  defendant  of  their  acceptance  of  or  reliance 
upon  his  letter  of  credit,  upon  which  this  case  was  based. 

2d.  That  said  petition  wholly  failed  to  allege  any  promise  or  agree- 
ment of  defendant  to  pay  for  the  goods  sold  Holloway  under  such 
letter  of  credit,  or  any  breach  of  such  agreetuent. 

These  objections  were  well  taken,  and  are  supported  by  frequent 
adjudications  of  this  court.  The  petition  was  fatally  defective  up<m 
demurrer. 

As  the  petition  is  certainly  wanting  in  all  the.se  usuai  and  neces- 
sary allegations,  atid  evinces  great  carelessness  or  lack  of  skill  on 
the  part  of  the  pleader,  which  probably  suggested  to  defendant  the 
(Md  desac  into  which  plaintiffs  finally  landed.  The  defendant,  with 
admirat)le  skill,  concealed  both  from  the  court  and  the  plaintiffs  the 
real  defense  upon  which  he  relied  ;  but,  in  our  judgment,  the  de- 
fendant at  the  close  of  the  case  committed  an  error  which  was  fatal 
to  his  defense,  and  lost  hitii  all  the  advantage  which  he  had  gained 
by  his  finesse. 

At  the  conclusion  of  the  trial  the  defendant  moved  the  court  to 
peremptorily  instruct  the  jury  to  find  for  the  defendant.    This  mo- 
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<ion  of  (lefeiuhmt  should  have  been  sustained  by  the  court,  and 
would  have  been  sustained  if  tlie  court  had  been  aware  of  the  true 
•condition  of  the  pleadinjrs.  It  is  true  the  plaintiffs  objected  to  the 
instrucUon  ;  but,  in  our  opinion,  such  objeciion  did  not  relieve  the 
court  of  its  oblitration  to  properly  instruct  the  jury  as  to  the  law  of 
the  case,  based  upon  the  plead injrs  and  the  f»roof.  1(  the  court  had 
sustained  this  niotiou,as  it  was  clearly  his  duty  to  dV),  it  would  nec- 
essarily have  brought  to  the  atteniion  of  the  plaintiffs  the  defense 
which  had  been  so  carefully  concealed  from  the  very  be^inninj?  of 
the  case;  and,  before  the  subniis-iion  of  the  case  to  the  jury,  he 
would  have  had  an  opportunity  to  have  ntfered  an  amendment  cur- 
ing the  defects  in  his  petition,  whieh,  in  furtherance  of  justice,  it 
would  have  been  the  duly  of  the  court  to  have  allowed  to  be  filed. 

The  objecls  of  courts  are  primarily  to  enforce  rights  and  to  pre- 
vent wrongs.  These  ends  were  defeated  in  this  case;  a  claim  appar- 
ently just  is  defeated,  and  the  defendant  released  from  liability 
without  any  trial,  upcjn  the  real  merits  of  the  case,  by  an  error  of 
the  court  in  refusing  to  give  a  proper  instruction  wiien  asked  to 
•do  so. 

We  also  think  it  was  error  to  give  judgment  for  all  the  costs  of 
the  defendant  against  plaintiffs,  even  if  his  inotion  had  been  prop- 
-erly  sustained,  as  paraurraph  2  of  section  93,  Civil  Code,  requires  a 
party  to  demur  betore  he  files  other  jileadings  than  demurrer,  or  to 
be  liable  for  all  costs  which  would  result  from  such  failure. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the  cause 
is  remanded,  with  instructions  to  allow  plaintiffs  to  tile  the  amended 
petition  offered  by  him,  and  other  proceedings  consistent  with  this 
opinion. 


Lek  v.  Hi  ssell,  &i\ 
(Filed  January  :i8,  181)7 — Not  to  be  reported.) 

1.  Set-off  —While  a  demand  due  by  a  plaintiff  in  his  individual  capacity  can 
not  be  set  off  by  a  defendant  against  a  demand  due  to  the  plaintiff  in  a  repre- 
sentative character,  yet  if  the  plaintiff  has  become  the  real  owner  of  the  debt 
sued  on.  and  that  fact  is  alleged  in  the  answer  and  proved,  a  defendant  may 
set-off  against  it  a  debt  due  to  him  from  the  plaintiff  individually. 

2.  ISditu'  Prarf ice— While  a  debt  due  to  the  defendant  and  another  jointly 
can  not  be  set  off  against  a  demand  due  by  the  defendant  alone,  yet  such  a 
ground  of  objection  showVi  to  exist  by  a  pleading  is  waived  unless  distinctly 
specified  by  a  demurrer  thereto.  And  the  right  ot  plaintiff  to  demur  to  sucli 
items  of  set-off  in  this  case  was  waived  by  tiling  a  reply,  which  joined  issue 
on  the  merits.  While  plaintiff  could  have  tiled  a  j^eneral  demurrer  at  any 
time,  this  objection  could  be  reached  only  by  special  liemurrer. 

J.  P.  Thompson  for  appellant. 

Wm.  H.  Holt  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnara. 

This  suit  was  instituted  in  the  Marion  Circuit  Court  by  the  plain- 
tiff as  executor  of  J.  S.  (Caldwell  against  the  defendants,  Russell  & 
Avritt,  upon  a  promissory  note  dated  November  7,  1885,  due  three 
years  after  date,  and  l)earing  interest  from  date,  which  was  executed 
to  the  plaintiff  by  the  defendants.    Said  note  was  for  $1,169.92,  and 
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was  the  last  payment  upon  a  tract  of  land  sold  defendants.  RusselP 
&  Avritt  were  the  security  on  same.  The  petition  soujfht  a  personal 
judgment  against  the  <lefendant,  and  for  an  enforcement  of  the  lien 
retaineii  in  the  deed  to  secure  the  payment  of  said  note. 

The  defendant  tiled  an  answer,  set-off  and  counterclaim,  resisting^ 
judifiuent  on  s^iid  note,  alle^in^  that  same  was  the  individual  prop- 
erty of  the  exwutor;  that  he  had  settled  his  accounts  as  executor^ 
paid  the  devisees  under  the  will,  and  all  the  debts  of  the  deceased  ; 
that  he  had  been  charged  with  the  note,  and  that  neither  the  heirs 
nor  the  creditors  ol  said  Caldwell  had  any  interest  whatever  in  same. 
He  further  alleges  that  plaintiff  was  lar<rely  indebted  to  him  by  way 
of  accounts,  and  that  said  plaintiff  had  agreed  that  said  indebtedness 
should  be  credited  on  the  not^;  sued  on,  and  plead,  by  way  of  set- 
off and  counterclaim,  a  ^reat  many  items  of  indebtedness ilue  to  him 

(S.  A.  Russell)  by  the  said  Lee,  amounting  to  S .    He  also 

claimed  to  be  the  owner  of  a  number  of  <lebl8  due  by  the  plaintiff^ 
to  the  tirm  of  Avritt  &  Russell,  which  was  composed  of  the  defend- 
ant, Russell,  and  Avritt,  amounting  to  $ .     He  also  claimed 

to  be  the  owner  of  a  debt  due  by  plaintiff  to  W.  E.  and  S.  A.  Rus- 
sell for  rent  of  otfice,  amounting  to  $ ,  which  he  claimed  be- 
longed to  him,  and  which  he  had  a  right  to  set-off. 

This  answer,  set-off  and  cross  petition  was  filed  on  the  25th  of  No- 
vember, 1891.  In  March,  1892,  the  plaintiff  filed  a  reply,  in  which  he 
substantially  denied  his  indebtedness  to  Russell  individually,  or  to  the 
tirm  of  Avritt  &  Russell.  He  also  denied  that  he  was  indebtHl  to 
the  defendants,  W.  E.  and  S.  A.  Russell,  or  either  of  them,  for  ottice 
rent,  claiming  that  he  had  occupied  the  oflBce  of  said  W.  E.  and  S. 
A.  Russell  during  his  term  as  sheriff  of  Marion  county  for  the  year* 
1881,  1882,  1883  and  1884  under  an  expreas  agreement  with  W.  E. 
Russell,  who  owned  same,  that  no  charges  were  to  be  made  against 
him  for  said  occupancy.  He  denied  that  the  charges  for  services  by 
S.  A.  Russell  or  by  Avritt  <fe  Russell  were  reasonable  or  custo- 
mary; and  he  further  plead  that  most  of  said  claims  had  accrued 
more  than  five  years  l)efore  the  filing  of  the  answer,  and  that  same 
were  barred  by  the  lapse  of  time  and  the  statute  of  limitation,  which 
he  plead  and  relied  on. 

The  defendant  in  his  rejoinder  controverted  nearly  all  the  allega- 
tions of  plaintiff^s  reply,  and  alleged  that  plaintiff  had,  within  one 
year  before  the  filing  of  the  petition,  and  frequently  theretofore 
within  five  years,  agreed  and  promised  to  pay  to  the  defendant  the 
said  items  of  indebtedness  set  out  in  the  answer.  This  was  filed  in 
November,  1892.  In  February,  1893,  the  plaintiff,  for  the  first  time^ 
tiled  a  general  demurrer  to  the  .answer  and  counterclaim  of  the 
defendant,  which  the  court  properly  overruled,  and  he  at  the  same 
time  filed  a  special  demurrer  to  so  much  of  the  defendant's  answer, 
set-off  and  counterclaim  as  plead  the  accounts  of  Avritt  <&  Russell 
and  the  office  rent,  because  same  were  not  properly  a  defense  to  the 
claim  of  the  plaintiff.  This  special  demurrer  was  overruled  by  the 
court,  presumably  because  same  had  come  too  late. 

At  the  April  term,  1893,  the  defendant,  by  leave  of  court,  filed  an 
amended  answer,  set-ott'  and  counterclaim,  in  which  he  alleged 
specifically  that  the  claims  of  Avritt  &  Russell,  and  the  rent  due 
Russell  &  Russell  belonge<l  to  him,  and  were  to  be  used  as  credits, 
and  making  some  other  allegations.  No  demurrer  was  tiled  to  this 
amended  answer  and  cross  petition,  but  at  the  same  term  of  the 
court  the  plaintiff  filed  his  reply  thereto. 

Upon  the  issues  so  made  uj),  both  parties  took  proof,  mainly  as  to 
the  value  of  the  services  of  the  defendant,  Russell,  and  the  value  of 
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the  services  of  Avritt  &  Russel],  and  as  to  the  contract  for  the  rent 
of  office. 

At  the  May  term,  1893,  the  case  being  submitted  to  the  chancellor 
upon  the  pleadings  and  proof,  the  court  adjudged  that  the  plaintiff 
wan  the  owner  individually  of  the  note  sued  on,  gave  judgment  for 
same,  and  directed  a  sale  of  the  land  to  pay  said  note  subject  to 

credits  allowed  defendant,  viz:  The  sum  of  $ ,  to  be  credited  oa 

said  note  at  the  date  thereof;  the  sum  of  $150,  to  be  credited  Sep- 
tember 27,  1886;  the  further  sum  of  $ being  the  fees  due  the 

firm  of  Avritt  &  Russell,  and  the  further  credit  of  $424,  the  rent  of 
office,  of  which  $400  was  directed  to  be  set  off  against  the  claim  of 
plaintiff  for  items  of  indebtedness  due  to  him  by  the  defendant  out- 
side of  the  obligation  sued  on. 

From  this  Judgment  plaintiff  appeals  and  asks  a  reversal. 

The  first  ground  relied  on  is  the  overruling  of  the  general  de- 
murrer, basra  upon  the  idea  that  the  defendant  could  not  plead  an 
individual  liability  as  a  »4et-off  to  the  note  due  plaintiff  as  executor. 
It  is  a  well-recognized  ruleof  pleading  that  a  demand  due  by  a  plain- 
tiff in  his  individual  capacity  can  not  be  set  off  by  a  defendant 
against  a  demand  due  to  the  plaintiff  in  a  representative  character; 
but  if  the  plaintiff  has  become  the  real  owner  of  the  debt  sued  on, 
and  that  fact  is  alleged  in  the  answer  and  proved,  a  defendant  may 
set  off  against  it  h  debt  due  to  him  from  the  plaintiff  individually. 
(Stone  V.  McConnell,  1  Duvall,  54;  Smith's  ex'or  v.  Field,  G  Dana, 
363;  Morrison  v.  Page,  9  Dana,  428.) 

The  reply  does  ni)t  really  controvert  this  allegation  of  plaintiff's 
answer  on  this  point,  and  the  evidence  of  the  plaintiff  shows  con- 
clusively that  he  is  the  real  owner  of  the  note.  We,  therefore,  con- 
clude that  this  contention  of  plaintiff  is  not  well  taken,  and  that  the 
defendant  had  a  right  to  set  off  his  debts  against  the  obligation 
sued  on.' 

The  second  ground  reliefl  on  for  a  reversal  is  that  the  debts  due  to 
the  firm  of  Avritt  &  Russell,  and  the  rent  due  to  W.  E.  and  S.  A. 
Russell,  can  not  be  relied  on  by  the  defendant  as  a  set-off,  as  they 
are  not  mutual  demands,  and  that  there  is  no  allegation  of  a  written 
assignment  of  same,  and  that  said  Avritt  and  W.  K,  Russell  were 
necessary  parties.  As  a  question  of  pleading,  **  the  original  cause  of 
action  sued  on  and  a  set-off  must  be  mutual  demands  between  the 
same  persons  and  in  the  same  right.  A  joint  debt  can  not  be  set  off 
against  a  separate  demand,  nor  a  separate  demand  against  a  Joint 
one."    Stone  v.  McConnell,  1  Duvall,  54.) 

Rut  the  Code  of  Practice  (section  92,  subsection  4),  provides  that 
**such  a  ground  of  btyection,  shown  to  exist  by  a  pleading,  is  waived 
unless  distinctly  specified  by  a  demurrer  thereto.*' 

In  this  case  no  demurrer  was  filed  until  long  after  the  reply  had 
joined  issue  on  the  merits  of  defendant's  answer.  This  waived  the 
right  of  plaintiff  to  demur  to  these  items  or  set-off.  Of  course  the 
plaintiff  could  at  any  time  have  tiled  a  general  demurrer,  but  this 
only  goes  to  the  jurisdiction  of  a  court,  and  the  cause  of  action 
stated;  and  certainly  a  general  demurrer  could  never  have  been 
sustained  to  this  answer.. 

The  defendant  very  earnestly  insists  that  his  plea  of  limitation  in 
this  case  should  have  t)een  sustained,  but  the  answer  of  defendant 
pleads  and  relies  upon  a  recognition  and  promise  to  pay  their  de- 
mands l»y  the  plaintiff  within  five  years  iiefore  the  institution  of 
the  suit,  and  this  plea  is  supported,  not  only  by  thesworn  testimony 
of  the  defendant,  but  it  is  also  corroborated  by  the  fact  that  there 
had  been  mutual  outstanding  claims  between  these  parties  for  many 
vol.  1 8 — 6 1 
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years,  and  by  the  further  fact  that  the  appellant  in  his  reply  admits 
some  of  defendant's  claims.  We  think  that  under  the  pleadings 
and  proof  that  it  was  a  question  of  fact  to  be  determined  by  the 
court,  and  that  the  evidence  supports  the  conclusion  reached  by  the 
trial  jud^e. 

The  fourth  ground  upon  which  he  relies  for  a  reversal  was  error 
in  allowing  defendant  anything  on  the  set-off,  because  the  weight 
of  evidence  show*  d  that  he  was  not  entitled  to  as  much  as  defendant 
admitted  plaintiff  paid  f(»r  him  or  held  against  him,  viz,  the  sum 
of  $424.  Upon  tiiese  (|uesti<»ns  of  fact  a  large  amount  of  proof  was 
taken  by  both  parties,  and  same  was  very  c<mflicting,  it  iyeing 
iiargely  made  up  of  opinion  as  to  the  value  of  services.  The  lower 
<?ourt,  who  knew  the  witnesses  ana  understood  the  surroundings  of 
the  case,  lias  fixed  the  amount  of  th<-se  set-offs  from  all  the  evidence 
in  the  case,  and  has  largely  abated  the  amount  claimed  by  defend- 
ant in  his  pleadings. 

Under  the  circumstances,  we  do  not  think  that  we  would  be  justi- 
fied in  reversing  this  case  on  these  (]uestions  of  fact. 

Wherefore,  the  judgment  is  affirmed. 


McQueen,  Ac.  v.  McDaniel,  &c. 
(Filed  January  28, 1897— Not  to  be  reported.) 

Purchajie  of  decedenVs  land  by  widow  at  decreiul  sale- -ColluMon — Where  a 
part  of  a  tract  of  land,  which  had  been  purchased  by  a  decedent  by  executory 
contract,  was  sold  to  satisfy  the  unpaid  purchase  money,  and  was  purchased 
by  the  widow  at  the  commissioner's  sale,  she  afterwards  induced  the  vendor 
to  convey  to  her  the  whole  tract,  claiming  that  part  not  sold  under  decree, 
upon  the  ground  that  the  money  paid  by  her  husband  upon  the  purchase  price 
belonged  to  her.  In  this  action  by  the  heirs  to  set  aside  that  deed,  the  chan- 
cellor properly  granted  the  relief  sought,  as  the  widow  fails  to  establish  her 
claim  as  to  that  part  of  the  land  not  sold  under  decree;  and,  as  to  that  part 
purchased  by  her  at  the  decretal  sale,  the  evidence  shows  that  she,  the  admin- 
istrator and  the  vendor,  acted  collusively  to  enable  her  to  buy  it  for  less  than 
its  salable  value. 

Thomas  H.  Hines  for  appellants. 

Jas.  M.  Sebastian  and  W.  H.  &  M.  J.  Holt  for  appellees. 

Appeal  from  Jackson  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Burnam. 

Elijah  McDaniel  die<i  a  citizen  of  Jackson  county,  Ky.,  in  Novem- 
ber, 1882.  He  left  a  small  personal  estate  amounting  to  about  $400, 
which  came  to  the  hands  of  his  administrator,  W.  G.  Johnson.  At 
the  tim*^  of  his  death  he  was  in  the  possession  of  a  boundary  of 
about  sixty-eight  acres  of  land  on  the  waters  of  Pond  creete,  in 
Jackson  county,  purchased  of  one  J(»hn  R.  Hurst,  and  which  the 
said  Hurst  and  his  father,  Janjfs  M.  Hurst,  purchasoil  from  F.  P. 
Powell.  At  the  date  of  the  purchase  Hurst  owed  Powell  a  balance 
on  said  land  of  al)out  $180,  which  was  in  contest.  McDaniel  paid  to 
Powell  <m  the  purchase  about  $520,  mid  held  up  the  residue  of  the 
purchase  money  to  await  the  determination  of  the  suit  of  Powell 
against  flurst.  Durinj?  this  delay  McDaniel  died,  leaving  a  widow, 
Mahala  McDaniel  (who  subse(iuently  to  his  death  married  the  de- 
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fendant,  McQueen),  a  mother  and  four  half  brothers.  George  W. 
Johnson,  a  brother-in-law  of  the  widow,  qualified  as  administra- 
tor. 

At  the  September  term  of  the  Jackson  Circuit  Oourt.  1883^  Powell 
recovered  a  judgment  against  J.  M.  and  John  li.  Hurst  for  $180, 
balance  due  on  the  purchase  price  by  them  of  the  tract  of  land  sold 
to  McDaniel,  and  the  commissioner  was  directed  to  sell  said  land  to 

Eay  said  debt  of  unpaid  purchase  money;  and  said  land  was  so  sold 
y  the  commissioner  on  the  3d  day  of  December,  1883,  and  at  this 
sale  the  widow  became  the  purchaser  of  thirty-three  acres  of  said 
land,  in  discharge  of  the  aforesaid  debt,  laid  oif  on  the  southern  side 
of  the  tract. 

Suiisequent  to  this  sale  the  widow  induced  James  M.  Hurst  to 
convey  to  her  the  title  to  the  whole  of  said  tract  of  land.  The  evi- 
dence in  the  case  does  not  disclose  any  consideration  whatever  for 
this  conveyance  from  the  said  Hurst  to  Mahala,  but  it  is  contended 
by  her  that  the  $520  paid  on  said  land  l»y  her  hu^jband  in  his  lifetime 
«rose  from  the  proceeds  of  a  tract  ol  land  owned  by  the  said  Mahala 
in  Breathitt  county,  which  she  had  inherited  from  her  father. 

This  suit  was  instituted  in  the  Jackson  Circuit  Court  to  vacate  the 
deed  made  to  Mahala  by  Hurst,  and  to  set  aside  the  commissioner\s 
deed  for  the  thirty-three  acres,  upon  the  ground  that  the  adminis- 
trator and  the  widow  had  fraudulently  conspired  together  to  let  said 
land  be  sold  in  order  to  divert  the  title  from  the  heirs  at  law  to  the 
widow,  and  further  alleging  that  the  administrator  had  ample  assets 
in  his  hands  to  pay  off  the  judgment  for  the  unpaid  purchase  money, 
and  also  seeking  a  settlement  of  the  accounts  of  the  administra- 
tor. 

These  allegations  of  plaintiffs'  petition  were  denied  in  toto  by  the 
defendants,  Johnson  and  the  widow,  she  clainjinar  that  no  written 
contract  was  ever  entered  into  between  Jamt«  M.  Hurst  and  her 
husband,  and  that  Hurst  himself  had  no  title  to  the  land  until  after 
the  sale,  under  the  judgment  of  the  court  to  pay  purchase  money 
due  by  him  to  Powell,  and  alleging  that  she  bought  same  at  public 
outcry  to  the  highest  bidder  with  her  own  money,  and  also  claiming 
tlie  residue  of  the  sixty-eight  acres  of  land  under  the  deed  made 
from  Hurst  on  the  ground  that  same  had  been  paid  for  by  her  out  of 
the  proceeds  of  her  land  in  Breathitt  county,  and  in  equity  belonged 
to  her. 

The  case  dragged  along  for  several  years,  a  good  deal  of  proof  be- 
ing taken  upon  the  issues  raised  by  the  pleadings  until  finally,  at  the 
November  term,  1887,  it  was  submitted  to  R.  L.  Kwell,  a  special 
judge,  who  held  that  said  case  was  not  ready  for  final  hearing,  and 
referred  same  to  the  commissioner,  first,  to  state  and  settle  the  ac- 
counts of  the  administrator,  and  then  to  ascertain  certain  other  facts 
which  he  deemed  essential  to  the  proper  adjudication  of  said  cause, 
chief  of  which  was  to  ascertain  whether  said  thirty-three  acres  of 
land  had  actuaUy  been  paid  for  with  money  which  had  been  derived 
from  the  estate  of  Elijah  McDaniel,  deceased.  No  report  was  ever 
made  by  the  master  commissioner  under  this  judgment,  and  the 
facts  which  the  judgment  directed  him  to  ascertain  were  never  ofti- 
cially  ascertained;  but  at  the  March  term,  1891,  the  parties  to  this 
record  filed  an  agreed  order  (see  page  128  of  record),  in  which,  in 
consideration  of  the  payment  to  plaintiffs  of  ^8(5  in  the  hands  of  J. 
M.  Sebastian,  which  had  been  collected  from  AV.  H.  Blanton  in 
favor  of  Johnson  as  administrator  of  McDaniel,  and  the  agreement 
by  said  Johnson  to  pay  off  the  outstanding  claims  against  the  said 
McDaniePs  estate,  that  the  said  Johnson  was  to  be  relieved  from  any 
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further  claim  by  the  heirs  at  law  for  personalty  which  came  into  his- 
hands  as  such  administrator. 

At  the  October  term,  1891,  B.  il.  Dalton  and  M.  F.  Goodwin  were^ 
made  parties  to  this  action,  alleging  that  they  had  purchased  of  the- 
widow  of  McDaniel  all  uf  the  aforesaid  tract  of  land,  and  that  they 
were  the  real  owners  of  it,  and  were  necessary  parties  to  the  suit,, 
which  facts  were  controverted  by  the  plaintiffs,  and  the  case  was 
continued  on  the  docket,  no  further  steps  be.'mii  taken  until  the  May 
term,  1K94,  when  the  case  was  submitted  by  agreement  of  all  par- 
ties to  H.  (/.  Eversole,  special  judge,  for  judtrment,  who  adjudged 
that  the  plaintiffs  recover  of  the  defendant,  Mahala  McQueen  (late 
McDaniel),  all  of  the  aforesaid  tract  of  land,  and  directing  a  cancel- 
Jation  of  the  deed  from  James  M.  Hurst  to  Mahala  McDaniel,  hold- 
ing that  the  said  Mahala  held  said  property  in  trust  I'or^the  heirs  of 
Elijah  McDaniel,  subject  to  her  rights  of  dower  and  homestead,  and 
also  subject  to  a  lien  for  the  $190.57  which  had  been  advanced  by  her 
to  pay  off  and  discharge  the  judgment  in  favor  of  Powell  against 
Hurst,  the  vendor  of  Elijah  McDaniel.    The  court  also  gave  Eliza- 
beth McDaniel  the  right  to  discharge  the  $190.57,  with  accumulated 
interest,  at  any  time  within  six  months,  and  if  she  did  not  pay  said- 
debt,  then  directing  a  sale  of  the  land  by  the  commissioner  of  the 
Jackson  Circuit  Court  at  public  outcry  to  pay  said  purchase  racmey 
and  the  cost.    The  court  also  adjudged  that  A.  P.  Settle,  the  attor- 
ney of  Mahala  McDaniel  (now  Mc(iueen),  be  allowed  $50  as  his  fee,, 
and  that  same  be  a  lien  upon  the  judgment  for  $19(»;  an<i  also  al- 
lowed Clark,  Culdom  i&  Sebastian  a  fee  of  $75  for  their  services  in 
behalf  of  the  plaintiff,  Elizabeth  McDaniel,  and  giving  them  a  lien 
upon  the  land,  subject   to   the   lien,   however,   of  the  defendant, 
Mahala,  for  the  $190.57  advanced  by  her  to  pay  off  the  lien  for  jjur- 
chase  money  and  her  homestead  rights. 

From  this  judgment  the  said  defendant  has  appealed  to  this  court,, 
and  asks  for  a  reversal. 

It  seems  to  us  that  the  evidence  entirely  falls  to  establish  the  claim 
of  defendant,  Mahala,  that  the  $520  paid  on  this  land  by  her  hus- 
band in  his  lifetime  was  paid  with  her  money  and  as  the  proceeds- 
of  the  property  inherited  from  her  father.  The  evidence  shows  that 
the  title  to  the  land  in  Breathitt  county  was  in  her  husband  and  not 
in  her  at  all,  and  that  he  had  paid  all  the  money  to  Hurst  from  his 
own  means,  and  we,  therefore,  conclude  that  she  had  norijrht  in  law 
or  equity  to  have  had  the  title  to  that  portion  of  the  sixty-eight 
acres  of  land  which  was  not  sold  under  the  decree  of  the  Jackson 
Circuit  Court  to  pay  the  purchase  money  due  Powell  conveyed  to 
her,  as  said  property  belonged  at  the  death  of  iniestate  to  his  heirs 
at  law. 

The  evidence  in  this  case  also,  we  think,  conduces  to  show  that 
the  defendant,  Mahala  McQueen,  the  administrator,  and  the  vendor, 
Powell,  all  acted  collusively  to  enable  the  defendant  to  buy  this  tract 
of  land  at  the  commissioner's  sale  for  less  than  itss/ilable  value. 
That  the  administrator  and  the  widow  had  such  an  agreement  is 
expressly  proven  by  the  testimony  of  the  administrator's  brother, 
and  the  administrator,  in  order  to  have  the  sale  made  and  to  pre- 
vent a  payment  of  the  balance  of  such  purchase  money  by  the  ap- 
pellee, Arthur  McDaniel,  agreed  to  pay  all  the  costs  ^)f  siich  sale; 
and  we  feel  assured  that  if  he  had  desired  provision  could  have  been 
made  to  prevent  the  sacrifice  of  this  land  at  the  commissioner's  sale, 
and  could  have  secured  same  to  the  estate. 

The  judgment  of  the  lower  court  very  fully  protects  appellant,. 
Mahala  McQueen,  Uy  giving  her  a  lien  on  saicl  land  for  the  full. 
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:amouDt  of  the  purchase  money  so  paid  by  her,  and  also  securing  to 
her,  as  widow,  a  homestead  in  same  during  her  life,  and  we  do  not 
^hink  any  substantial  error  has  been  committed  to  her  prejudice. 
Wherefore,  the  judgment  is  affirmed  with  damages. 


PiTTBURGH,  Cincinnati,  Chicago  &  8t.  Louis  Ry. 

Co.  V.  Lewis. 

(Filed  December  16, 1896— Not  to  be  reported.) 

i.  ContjHbut4)ry  negligence — Question  for  jury — The  court  ought  not  to  take 
'the  question  of  negligence  or  contributory  negligence  from  the  jury  where 
different  findings  might  reasonably  or  even  possibly  be  made  by  men  of  aver- 
age intelligence. 

2.  Same — Railroad  crossing — The  failure  to  stop  and  look  and  listen  before 
passing  over  a  railroad  at  a  public  crossing  in  a  crowded  city  is  not  per  se 

•contributory  negligence. 

3.  Railroads — Duty  of  sei^vants  in  charge  of  engine — After  the  plaintiff  was 
in  peril  from  the  engine,  which  afterward  struck  him,  it  was  the  duty  of  those 
in  charge  of  the  engine  to  see  him,  the  crossing  being  a  public  one,  and  the 
company  is  not  exonerated  if  they  did  not  actually  see  him;  therefore,  the 
court  properly  instructed  the  jury  that,  although  they  might  believe  plaintiff 
was  guilty  of  contributory  negligence,  yet  he  could  recover  if  after  he  **was  in 
peril  from  the  engine  those  m  charge  of  it  could  have  seen  his  danger  and 
have  prevented  his  injury  by  the  exercise  of  ordinary  care." 

4.  Trial  of  case — As  the  court,  upon  objection  being  made,  told  the  jury  to 
disregard  improper  statements  made  by  counsel  for  plaintiff  in  his  opening 
statement,  this  was  all  the  court  was  required  to  do,  as  the  court  can  not  dis- 
charge the  jury  upon  every  improper  remark  of  counsel. 

5.  Witnesses — A  witness  for  defendant  having  made  a  statement  upon  the 
witness  stand  inconsistent  with  a  previous  written  statement  made  by  him,  the 
defendant  can  not  complain  that  the  court  refused  to  permit  the  witness  to 
read  his  written  statement  for  the  purpose  of  refreshing  his  recollection,  as 
the  witness,  even  after  his  attention  had  been  called  by  the  proposed  question 
to  the  fact  that  he  had  signed  a  written  statement,  and  had  been  notified  by 
counsel  what  it  contained,  still  did  not  remember  on  oath  what  the  writing 
had  made  him  say  while  nut  on  oath. 

6*.  It  is  immaterial  whether  or  not  the  sxvitch-tender  called  to  plaintiff  at  the 
time  of  the  accident  "to  look  out,"  as  such  a  call  would  serve  rather  to  con- 
fuse the  i)laintiff  than  to  apprise  him  of  his  danger. 

Petition  for  rehearing  overruled  March  26,  1897, 
Charles  H.  Gibson  for  appellant. 

O'Neal  &  Pryor,  Alfred  Selligman  and  Phelps  &  Thum  for  ap- 
pellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Hazelrigp. 

While  walicing  southwardly  and  obliquely  over  the  tracks  of  the 
appellant,  ancl  when  on  a  public  crossinij,  the  appellee,  a  negro 
man,  some  tliirty-seven  years  of  age,  was  strucli  by  a  locomotive 
coming  from  nis  right  and  at  his  rear  and  his  le^r  so  injured  as  to  re- 
•quire  amputation.  For  this  injury  he  broujrht  this  action  for  dam- 
ages, and  recovered  judgment  for  i5,9:i0.  Contrary  to  the  general 
Tule  at  this  crossing,  the  proof  conduces  to  show  that  no  signal  bell 
'was  ringing,  and  the  car  was  moving  with  but  little  noise.    It  had 
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been  on  the  track  on  Fourteenth  street,  but  at  a  point  somethings 
over  UK)  feet  from  the  aecicK^nt  had  been  switched  off  toward  Maple 
street,  and  over  this  crossing  by  a  lever  operated  at  the  tower  house 
some  200  feet  away.  By  stopping:  or  listening  or  looking  to  his  rear 
the  appellee  would  have  discovered  the  train  and  so  escaped  injury. 
He  claims,  however,  that  the  usual  train  out  had  already  passed, 
and  hearinir  no  bell  ringing  he  was  not  apprised  of  its  approach  un- 
til too  late  to  escape. 

If  the  appellee  when  hurt  was  in  fact  relying  on  the  signal  bell 
which  it  was  the  duty  of  the  appellant  to  ring  upon  approaching  the 
crossing,  and  which  it  was  ifs  custotn  to  ring,  and  for  this  reason 
gave  no  heed  to  what  was  going  on  behind  him,  we  can  not  say  as 
a  matter  of  law  that  he  was  guilty  of  such  contributory  negligence 
as  would  prevent  his  recovery.  This  is  a  question  of  fact  for  the  jury 
under  the  proof  and  all  the  circumstances  attending  the  injury.  In 
such  cases  we  ought  not  to  take  the  question  of  negligence  or  con- 
tributory negligence  from  the  jury  where  different  findings  might 
reasonably  or  even  possibly  be  made  by  men  of  average  intelligence. 
(Passam  a  neck's  adm'r  v.' Louisville  lly.,  17  Ky.  Law  Rep.,  767; 
Sherman  &  Redfield  on  Negligence,  section  114;  Beach  on  contribu- 
tory Negligence,  section  16;T.) 

This  court  has  not  adopted  the  rule  that  the  ,people  of  a  crowded 
city  are  to  stop,  look  and  listen  hefore  passing  over  a  railroad  at  a 
public  crossing.  On  the  contrary  we  have  said  that  to  prescribe  such 
a  rule  would  be  unreasonable.  '(Ramsey  v.  L.,  C.  «fc  L.  Ry.  Co.,  89 
Ky.,  103,  and  Wright  v.  Cincinnati,  iVrc",  94  Ky.,  1 14.) 

It  follows  that  appellant's  motion  for  a  per(Mni)lory  instruction  was 
properly  overruled.  Serious  complaint  is  urged  against  an  instruc- 
tion wiiich,  while  it  denied  the  plaintitl'  the  right  to  recover  if  hi» 
own  negligence  so  contributed  to  the  injury  as  that  but  for  it  the  in- 
jury wouhl  not  have  been  inflicted,  yet  added  the  <iualitication  ** un- 
less the  jury  further  believes  from  the  evidence  that  after  piaintiff 
was  in  peril  from  the  engine  those  in  charge  of  it  coukJ  have  seen  his 
danger  and  have  prevented  his  injury  by  the  exercise  or  ordinary 
care." 

We  think  this  qualification  embraces  the  well-settle<i  law  in  such 
cases.  Here  was  a  i)ublic  crossing — a  sidewalk  in  fact  in  a  large  city 
— and  it  was  the  duty  of  those  in  charge  of  the  train  to  keep  a  con- 
stant lookout  for  those  on  or  about  the  crossing.  Aiit'r  the  appellee 
**was  in  peril  from  the  engine"  it  was  surely  their  duty  to  see  him, 
and  the  appellant  is  not  exonerated  if  they  did  not  actually  see  him. 
(L.  A  X.  V.  Krey,  16  Ky.  Law  Rep.,  797;  L.  &  N.  v.  liackman,  17 
Ky.  LaW'  Ri:r.,  81.) 

In  the  opening  statement  of  counsel  for  the  appellee  it  was  said 
that  the  place  where  the  accident  occurred  was  a  dangerous  one;  that 
others  hnd  been  injured  there,  and  after  the  accident  watchmen  had 
been  placed  there,  etc.  Upon  an  objectioi^  to  these  statements  being 
made  the  court  told  the  jury  to  disregard  them,  and  this,  it  seems  to 
us,  is  all  the  court  should  have  done. 

If  the  jury  is  to  be  discharged  of  the  case  upon  every  improper 
remark  of  counsel,  few  trials  could  be  finished.  Ordinarily  the  good 
sense  and  sound  discretion  of  the  jury  can  be  relied  on  to  prevent  in- 
justice by  reason  of  the  inconipetent  statements  of  counsel,  especially 
where  the  court  directs  that  such  statements  are  to  be  disregarded. 
(L.  &  N.  V.  Covne,  17  Ky.  Law  Rep.,  28o;  State  v.  Rivers,  90  N.  C, 
788.) 

It  is  also  urged  that  appellant's  witness,  Montgomery,  ought  to 
have  been  permitted  to  examine  a  paper  signed  by  him  a  few  days- 
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after  the  accident  in  order  to  refresh  his  memory,  his  testimony  on 
the  stand  beiner  to  the  effect  that  he  did  not  hear  the  switch  lender^ 
Mulloy,  call  out  to  the  appellee  ''to  lookout*'  at  the  time  of  the  acci- 
dent, when  the  avowal  is  that  by  showing:  the  witness  the  paper  he 
would  have  remembered  that  he  difl  hear  Mulloy  so  call  out.  It  de- 
veloped that  the  witness  did  not  write  the  statement  or  have  it  writ- 
ten, but  the  paper  was  made  out  from  verbal  statements  made  by 
him  to  some  of  the  r)fticials  of  the  appellant  a  few  days  after  the 
transaction,  and  it  is  there  made  to  appear  that  the  witness  did  hear 
Mulloy  so  call  out  to  the  appellee*. 

The  witnes-^  testified  to  a  number  of  facts  favorable  to  the  appel- 
lant without  hesitation  or  confusion,  and  pive  no  evidence  of  lack  of 
recollection  as  to  any  fact  conne"ted  with  the  transaction.  lie  an- 
swered at  least  three  times  most  positively  that  he  heard  no  one  call 
out  to  the  appellee.  Counsel  for  appellant  then  said  to  the  witness 
that  for  the  purpose  of  refreshing:  his  recollection  he  would  ask  him 
if  he  didn't  sij^n  a  written  statement  of  what  he  saw  on  the  day  of  the 
accident. 

The  witness  answered  that  he  did  a  few  days  after  the  trouble. 
Counsel  then  said:  '*I  am  g:<>ing  to  s-how  you  that  statement  and  ask 
you  to  read  it,  and  with  your  recollection  refreshed  I  am  uoinjr  to 
ask  vou  the  question  whether  or  not  you  heard  anybody  halloo 
'lookout!'" 

The  court  sustained  an  objection  to  the  (piestion,  but  counsel  ajrain 
— the  fourth  time — asked  witness  if  his  recollection  was  that  he  heard 
such  a  call  and  he  answered,  **Xo,  sir;  1  don't  think  I  di<i." 

So  it  appears  that  even  after  the  attention  of  the  witness  had  been 
called  to  the  fact  that  he  had  signed  a  written  statement,  and  had 
been  notified  by  counsel  what  it  contained,  he  still  did  not  remem- 
ber on  oath  what  the  writing:  had  made  him  say  while  not  on  oath. 
We  think  the  process  of  refreshiny:  the  recollection  of  the  witness 
was  fairly  tried  by  the  course  of  the  examination  and  the  witness 
jriven  every  opportunity  to  remember  the  alleired  fact  in  dispute. 
Moreover,  the  c.dl  of  ^Eulloy,  if  made,  would  serve  rather  to  confuse 
the  appellee  than  to  api)rise  him  of  his  danger. 

Judgment  atHrmed. 


IJrcKLKR  V.  Reese  A-  Bro. 
(Filed  January  6,  1897.) 

Sale  of  hmafic^s  properftj  undpr  crecufiou  —Where  one  hnw  t)een  ndjudjfed  of 
unsound  mind,  and  ii  committee  its  in  charge  of  hit*  person  and  his  estate,  a 
sale  of  his  land  under  execution,  issued  upon  a  judgment  rendered  against 
him  while  he  was  sane,  is  a  nullity  and  passes  no  title:  and,  therefore,  no  action 
lies  to  recover  damaj^es  against  the  plaintiff  in  the  execution  or  the  purchaser 
on  account  of  the  sale.  If.  however,  he  has  been  damaged  by  the  wrongful 
seizure  of  his  land  or  its  use  and  occupancy,  he  may  have  an  action  on  that 
account  against  the  i)laintiff  in  the  execution  and  the  purchaser  as  co-tres- 
passers, provided  he  has  not,  after  restoration  to  his  proper  mind,  confirmed 
the  sale  for  a  valuable  consideration. 

Winfield  Buckler,  Thomas  H.  Hines  and  Hanson  Kennedy  for 
appellant. 

E.  L.  Worthington  and  L.  W.  Robertson  for  appellees. 
Appeal  from  Mason  Circuit  Court. 
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Opinion  of  tiie  court  by  Judge  Hazelrlgir. 

This  was  a  suit  by  the  appellant  ai^rainst  the  appellees  for  damages 
growing  out  of  an  alleged  wrongful  issual  of  certain  executions 
against  the  ap^iellant,  under  which  his  lands  were  sold.  The  issual 
is  alleged  to  have  been  wrongful  because  the  appellant  was  not 
given  credit  on  the  bonds  on  which  the  executions  were  issued  for 
certain  suuis  claimed  to  have  been  paid  by  him  to  the  appellees, 
who  were  the  obligees  in  the  bonds  and  the  plaintiff  in  the  execu- 
tions. We  are  of  opinion  that  the  am>ellant  has  npt  show^n  himself 
entitled  to  these  alleged  credits,  boubtless  the  arrangeirient  by 
which  he  was  to  get  the  benefit  of  them  would  have  been  carried 
out  but  for  the  death  of  his  father.  When  the  administratrix  of  the 
latter,  however,  repudiated  the  arrangement,  the  appellees  were  re- 
lieved of  their  agreement  to  enter  the  credits.  Moreover,  the  appel- 
lant was  not  divested  of  title  by  the  attempted  sale.  He  had  been 
adjudged  of  unsound  mind,  and  a  committee  was  in  charge  of  his 
person  and  his  estate  at  the  time  the  executions  were  issued  and  the 
sale  made.  At  the  common  law  this  might  have  been  done  and 
the  purchaser  given  a  good  title.  Such  were  the  conclusions  reached 
by  this  court  before  our  statutes  w^ere  enacted  empowering  courts  of 
chancery  to  sell  the  lands  of  such  persons  for  debt,  and  to  provide 
for  their  maintenance.  (Allison  v.  Taylor,  <&c.,  6  Dana,  87;  Berry 
V.  Rogers,  2  B.  M.,  308 ;  Shirley  v.  Taylor's  heirs,  5  B.  M.,  99.) 

But  in  McNees,  &c.  v.  Thompson,  Ac,  5  Bush,  686,  where  the  de- 
fendant in  the  execution,  sane  at  the  time  the  judgment  was  ren- 
dered, became  insane  afterwards  and  before  an  execution  issued,  it 
was  held  that  an  action  to  revive  against  the  committee  was  proper 
because  the  creditor,  though  entitled  to  have  his  debt  satisfied,  could 
not  have  it  done  by  the  issual  of  an  execution  against  the  debtor 
alone,  the  statutes  then  in  force  on  tlve  subject  t)eing  cited.  (Section 
2,  chapter  481,  Stanton's  Revised  Statutes.) 

It  is  true,  as  contended,  that  in  that  case  no  execution  in  fact  was 
issued;  but  it  is  clear,  if  such  a  remedy  had  been  held  to  be  open  to 
the  creditor,  he  would  have  been  forced  to  aclopt  it.  His  re-«ort  to 
an  action  against  the  committee  was  upheld  because  he  had  no 
remedy  by  execution. 

Our  jpresentstatute^s  are  similar  to  the  provisions  of  the  Revised 
Statutes  on  the  subject  in  question.  (Section  2150,  Kentucky  Stat- 
utes; section  489,. Civil  Code.) 

The  issual  of  these  executions  is,  therefore,  to  be  held  as  a  nullity 
and  the  sale  as  void.  These  acts  were  consequently  harmless  in 
themselves  to  the  appellant;  and  while  he  might  have  been  dam- 
aged by  the  wrongful  seizure  of  his  land  or  its  use  and  occupancy, 
and  could  have  instituted  an  action  on  this  account  against  the  plain- 
tiffs in  the  executions  and  the  purchasers  as  co-trespa»^sers,  he  has 
not  done  so,  but  proceeds  on  the  erroneous  thereory  that  h»^  was  di- 
vested of  title  to  his  land  by  this  sale.  He  probably  did  not  insti- 
tute a  different  suit  becausel|  after  a  restoration  to  his  proper  mind, 
he  confirmed  the  sale  to  the  purchaser,  the  co-trespasser  with  appel- 
lees, for  a  valuable  consideration,  and  can  assert  no  further  claim  for 
the  daniaees  indicated. 

The  Judgment  dismissing  his  action  must  be  affirmed. 

The  court  delivered  the  following  response  to  a  petition  for  rehear- 
ing March  27,  1897 : 

According  to  no  decision  ever  rendered 'by  this  court  can  the 
value  of  a  widow's  own  distinct  tract  or  parcef  of  land  be  estimated 
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In  determining  the  quantity  of  land  left  by  her  deceased  husband  to 
be  set  apart  to  her  as  a  homestead.  Api>ellee  in  this  ease  is  entitled 
to  such  quantity -of  land  of  her  deceasea  husband  as  is  of  the  value 
of  $1,000,  without  reference  to  the  tract  she  owned  as  of  her  own 
riffht. 
Petition  for  rehearing  overruled. 


Mitchell  v.  Kerby.  &c. 
(Filed  January  12, 1897— Not  to  be  reported.) 

Suit  to  vacate,  judgment  —Judgment  having:  been  rendered  in  favor  of  plain- 
tiff in  an  action  upon  a  promissory  note  held  by  him  as  collateral  security,  the 
payee  in  the  note  from  whom  plaintiff  received  it  being  made  a  defendant,  in 
an  action  to  vacate  the  judgment  upon  the  ground  that  the  payee  in  the  note 
had  promised  the  payor  no  steps  would  be  taken  against  him  at  that  term  of 
court  and  advised  him  not  to  employ  a  lawyer,  as  they  would  meet  after  the 
term  and  settle  the  matter,  the  allegation  of  these  facts,  together  with  facts 
■showing  payments  made  to  the  payee  upon  the  note  before  any  notice  to  the 
payor  of  its  transfer,  and  for  which  credit  had  not  been  given,  were  sufficient 
to  entitle  the  defendant  in  the  judgment  to  relief  as  against  the  payee  in  the 
note,  and  the  court  erred  in  dismissinji^  the  petition  upon  demurrer  filed  by  him. 
As  the  plaintiff  in  the  judgment,  who  held  the  note  as  collateral  security,  was 
not  served  with  process  in  this  action  to  vacate  the  judgment,  it  would  be 
premature  to  pass  upon  the  sufficiency  of  the  petition  as  to  him,  but  the  facts 
^alleged  show  the  judgment  in  his  favor  to  be  unusually  unjust  and  oppres- 
sive. 

R.  H.  Tomlinson  for  appellant. 

Wni.  Herndon  for  appellees. 

jVppeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

June  13,  1891,  W.  J.  Kinnard  instituted  an  action  ajrainst  John 
Mitchell,  inalvin<;  \V.  M.  Kerby  also  party  defendant,  askinj?  judg- 
ment for  $58o.9()  and  interest,  belnu:  amount  of  a  promissory  note 
executed  March  10,  1879,  by  Mitchell  to  Kerhy;  also  f(»r  enforcement 
of  a  lien  on  certain  real  properly  secured  by  niortg<ij?e  of  the  same 
date. 

In  his  petition  the  plaintiff  stated  the  nol*^  was,  ^Nlarch  24,1884, 
sold  and  delivered  to  him,  thouvrh  not  in  writinj;,  as  collateral 
security  for  a  debt  evidenced  hy  note  then  executed  by  Kerby  to 
him  for  |;5(Xl. 

August  20,  1891,  personal  judgment  was  rendered  in  favor  of  the 
plaintiti'  aj?ainst  Mitchell  for  the  full  sum  of  $o85.9()  and  interest 
from  March  10,  1879,  subject,  as  recited  in  the  judgment,  to  a  credit 
of  $100  paid  to  W.  M.  Kerby  May  28,  185)1,  and  for  sale  of  the  mort- 

faged  property  to  satisfy  it,  wliich  was  sold  by  the  commissioner 
)ecember  28,  1891,  for  the  sum  of  $378. 

The  present  action  was  brought  by  John  Mitchell  against  Wm. 
Kerby  and  W.  J.  Kinnard  January  f(3,  1892,  asking  that  the  judg- 
inent  rendered  in  the  action  referred  to  in  favor  of  Kinnard  against 
him,  and  the  sale  made  under  it,  be  vacated  and  set  aside,  and  that 
«aid  mortgage  and  note  be  canceled. 

.    The  facts  constituting  the  cause  of  this  action,  as  stated  in  i)lain- 
tilTs  petition,  are,  in  substance,  as  follows;  That  Wm.  Kerby,  to 
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whom  said  note  and  niort^ajre  were  execut<'d,  met  him  on  the  first 
day  of  that  term  of  court,  lo  whidi  tiie  action  by  Kinnard  was 
i)roupht,  and  promised  and  assured  him  no  jud^rment  or  steps 
would  he  taken  aptinst  him  in  the  action  at  that  term  of  court;  at 
tlie  same  time  told  him  he  need  not  employ  a  lawyer  or  incur 
any  expense,  as  they  would,  after  court,  meet  and  settle  th«*  matter; 
and  that  relyinjr  upon  those  statements  he  (plaintiff)  did  go  home» 
and  did  not  kncnv  ihe  jndj;ment  had  heen  rendered  until  after  ad- 
journment of  court  for  I  hat  term;  that  afterwards,  hut  before  sale 
of  the  mort^ao^ed  property,  they  a^jnin  a'^recKi  to  make  a  settlement^ 
Kerby  then  assuring:  phtintiff  no  action  would  be  taken  under  the 
judyrment,  which  promise  was  likewise  violated. 

He  further  stales  tliat  if  said  note  was  transferred  to  Kinnard  as 
collateral  security  he  (plaintiff)  was  never  notified  or  had  knowledge 
of  the  fact;  but  thai  Kerl)y  continued  to  receive  payments,  and 
promised  to  en(er  credit  therefor  upon  the  note  up  to  Mav,  1891,. 
when  the  sum  of  s^MM)  was  paid;  that  said  payments,  a  list  of  w-hich 
is  set  out  in  the  petition,  are  sufticient  to  satisfy  and  pay  off  the  note» 
an<l  he  would  have  pleaded  them  as  set-off  a'j^ainst  the  note  if  not 
mi>lt(l  and  dtH-eived  l>y  Kerby,  and  jn  this  action  pleads  and  relie* 
upon  them. 

The  record  does  not  show  a  summons  was  ever  served  on  Kinnard 
in  this  action,  l»ut  Kerby  filed  a  jjcMieral  demurrer,  and  this  is  an  ap- 
peal Irom  the  judgment  >ustainini;  that  demurrer  and  dismissinff 
the  action. 

As  to  Kerby  the  fads  ^^taied  in  the  petition,  which,  for  the  pres- 
ent, must  lie  taken  as  true,  entitle  plaintiff  to  have  the  judjjment  in 
<inestion  vacated,  not  only  upon  the  trround  of  casualty  and  misfor- 
tune preventing  him  from  appe;irinjr  and  making::  <!efense  to  the 
actiot),  l>ut  also  upon  the  j^n^und  <if  fraud  ;  and  it  was  manifewtly 
errofieous  lo  sustain  the  demurrer  and  dismiss  the  action  at  his  in- 
stance. But  whether  the  facts  stated,  if  true,  aresuflicient  to  entitle 
plalntiiT  to  the  reliel  against  Kinnaril,  it  would  probably  be  prema- 
ture to  now  determine,  as  he  has  not  been  summoned.  It  is,  how- 
ever, not  improper  to  say  the  judgment  in  his  favor  is  unusually 
unjust  and  oppressive. 

in  the  fir-it  place,  although  he  was  entitled  to  recover  of  Mitchell 
in  his  own  name  and  for  his  own  use  only,  the  sum  of  $oiM)  and  in- 
terest from  .March  4,  1S.S4,  being  the  ainount  of  the  note  Kerby 
executed  to  him,  lie  actually  obtained  personal  judgment  in  that 
action  against  Mitchell  for  ^Vso.^lJ  and  interest  from  March  10,  1879,. 
and  judgment  torsade  of  the  mort'^aged  property  to  satisfy  it ;  and, 
so  far  as  this  record  shows,  may  still  pursue  Mitchell  lor  the  residue 
unpaid  de-pile  him  or  K(»rby. 

Secofid — NotwithstandiuiT,  according  to  his  own  alleiration,  he  held 
the  nnie  on  Mitchell  as  collateral  security  for  more  than  seven  years, 
he  permitted  him  to  renndn  ignorant  Of  the  fact,  and  without  hi* 
objection  to  make  payments  from  time  to  time  lo  Kerby,  now  almost 
if  not  (piite  sufficient  in  aujount  to  extinguish  the  debt,  none  of 
which,  if  that  juilgnn?nt  stands,  he  can  now  get  benefit  of,  except 
that  for  SlUO  made  in  May,  1891,  bL^cause  they  are  all  barred  by  lim- 
itation. 

The  judgment  is  reversed,  with  directions  to  the  lower  court  to 
overrule  the  demurrer  of  Kerby,  and  for  further  proceedings  con- 
sistent with  this  opinion. 


k. 
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Trimble  v.  Scott,  &c. 
(Filed  January  15,  1897— Not  to  be  reported.) 

*  i.  Modification  of  judgment — Deficiency  of  land  sold — Where  a  tract  of  land 
held  by  a  married  woman  for  life,  remainder  to  her  brothers  and  sisters.  wa» 
sold  by  the  husband,  and  the  proceeds  reinvested  in  a  tract  of  land  belonging 
to  him,  which  he  conveyed  to  his  wife  upon  the  same  conditions  and  limita- 
tions upon  which  she  had  held  the  other  tract,  and  in  a  suit  by  the  remainder- 
men to  recover  of  the  husband  the  proceeds  of  the  tract  sold,  judgment  was 
rendered  denying  the  relief  sought  upon  the  ground  that  the  husband  had 
properly  reinvested  the  proceeds.  In  this  action  to  vacate  and  modify  that 
judgment,  the  court  properly  so  moditied  it  as  to  allow  plaintiffs  to  recover  of 
the  husband  compensation  for  a  deficiency  in  the  tract  sold  and  conveyed  by 
him  to  the  wife,  they  having  been  misled  by  the  recitals  of  his  deed  to  the 
wife,  and  thus  prevented  from  sooner  discovering  the  mistake. 

2.  Limitation  -As  no  cause  of  fiction  accrued  to  plaintiffs,  the  remainder- 
men, until  the  death  of  the  life  tenant,  limitation  did  not  begin  to  run  against 
them  until  then. 

J.  J.  Cornolison,  W.  II.  Holt  and  H.  C.  McKee  for  appellant. 
Tyler  &  Apperson  for  appellees. 
Appeal  from  Montgomery  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis. 

It  appears  there  was  in  1891  instituterl  an  action  by  \Vm.  TJndsay 
antl  others  to  recover  of  W.  C.  Trimble  $3,984.-40  and  interest,  pro- 
ceeds of  a  tract  of  land  in  M()nty:«)mery  county  containing  fifty-six 
acres  and  thirty-five  poles,  which  had  in  1870  been  conveyed  by 
\Vm.  Scott,  now  deceased,  to  Mary  lielle  Trimble,  wife  of  \\\  C. 
Trimble,  for  life,  remainder  to  her  brothers  and  sisters. 

It  w-as  allegeil  by  plaintitts  in  tluit  action  that  the  tract  of  land  was 
sold  for  the  sum  mentioned,  wMiicli  was  in  1871  reinveste(i  in  a  tract 
in  Bourbon  county  beloniring  to  W.  C.  Trimble,  and  l>y  him  con- 
veyeil  upon  the  same  conditions  and  limitations  to  his  wife,  JNlary 
Belle,  and  was  stipulated  in  the  deed  to  contain  thesanif^  area  as  did 
the  first  named  tract.  But  judgmi^nt  in  that  action  was  reufiered  in 
favor  of  defendant,  Trimble,  upon  the  ground  that  his  wife,  then 
dead,  had  the  right  to  sell  and  re-invest  in  the  Bourbon  county  land, 
which  was  of  value  equal  to  the  tract  in  Montgroinery  county.  The 
present  action  was,  in  189-3,  brou«i;ht  by  the  same  plaintiffs  to  vacate 
and  modify  the  judgment  rendered  in  the  former  aition,  so  tiiat 
they  njay  have  judgment  for  $407.22  and  interest,  whicli  is  the  sum 
to  which  they  are  entitled  by  reason  of  deficiency  in  the  quantity  of 
the  Bourbon  county  tract,  estimating  it  at  $70  per  acre,  which  was 
the  price  the  Montgomery  tract  was  actually  sold  for. 

Neither  j)arty  has  filed  record  of  the  former  action;  but  the  plead- 
ings of  this  sufficiently  show  plaintilfs  in  that  were  denied  relief 
upon  the  ground  that  Trimble,  as  agent  or  trustee  of  his  wile,  had 
re-invested  proceeds  of  the  Montgomery  county  land  in  a  tract  in 
Bourtjon  county  of  ecjual  quantity  and  value,  and  they  were,  there- 
fore, not  injured.  But  if  it  be  true,  as  now  appears,  that  judgment 
was  rendered  upon  a  basis  that  was  incorrect,  and  about  which  the 
lower  court  was  misinformed  or  deceived,  it  was  proper  for  the  court,, 
as  it  did  do  in  the  judgment  appealed  from,  to  modify  it.  For  it  i^ 
alleged  and  shown  plaintiffs  in  that  action  were  nusled  by  recitids  in 
the  deed  from  VV.  C.  Trimble  to  his  wife,  Mary  Belle  Trimble,  as  to 
quantity  of  land  in  the  Bourbon  tract,  and  did  not  nor  could,  by 
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•exercise  of  reasonable  diliRrence,  ha ve  sooner  than  was  done  by  actual 
fiurvey  discovered  the  mistake. 

There  is  no  question  raised  as  to  actual  value  of  either  tract  at  the 
time  Mary  Bell  Trimble  died  in  1889,  and  the  criterion  of  value  of 
the  deficit  and  consequent  recovery  was  properly  adoptee}  by  the 
lower  court  as  $70  per  acre. 

No  cause  of  action  accrued  to  plaintiffs  in  this  action,  who  had 
only  an  interest  in  remainder  until  death  of  the  life-tenant,  and, 
therefore,  limitation  does  not  bar  them. 

Judgment  affirmed. 


Winchester  &  Lexington  Turnpike  Co.    v.    Wickliffe's 

adm'r. 

(Filed  January  27,  1897.) 

1,  Corporations — Dividends — Limitation — Limitation  against  an  action  by 
A  stockholder  to  recover  a  diyidend  declared  by  a  turnpike  road  company  be- 
gins to  run  when  the  dividend  is  declared,  although  the  stockholder  must  make 
A  demand  before  he  can  sue. 

'J.  Same  —The  fifteen  years'  statute,  and  not  the  five  years'  statute,  applies 
to  such  an  action,  the  declaration  of  the  dividend  being  evidenced  by  the  rec- 
ords of  the  company,  signed  by  the  proper  officer. 

Breckinridge  &  Shelby  for  appellant. 

Samuel  M.  Wilson  and  Morton  &  Darnall  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

This  action  wa^^  instituted  by  the  administrator  of  Robert  Wick- 
liffe  against  the  appellant  to  recover  $282.50,  dividends  due  from  the 
appellant  upon  the  shares  of  st(»ck  owned  and  held  by  the  decedent 
in  the  Lexington  &  Winchester  Turnpike  Co.,  which  dividends 
accrued  and  were  declared  upon  the  shares  so  held,  commencing 
with  the  year  1877  and  ending  in  1889.  The  appellant  pleaded  and 
relied  on  the  statute  of  limitations  as  its  only  defense,  relying  on  the 
five  years  and  also  on  the  ten-years  statute  of  limitations,  and  al- 
leging that  the  dividends  had  been  appropriated  by  the  appellant  to 
its  own  use  more  than  live  years  a^  to  part,  and  more  than  ten  years 
as  to  the  residue.  This  suit  was  filed  October  1(5,1894.  The  court 
below  su8taine<l  a  demurrer  to  the  answer,  and,  appellant  declining 
to  amend,  judgment  was  rendered  in  favor  of  appellee  for  the 
amount  claimed;  and  from  that  judgment  ajjpellant  prosecutes  this 
appeal. 

The  only  ({uestion  presented  for  decision  is  whether  or  not  the 
claim,  or  any  part  of  it,  was  barred  by  limitation. 

Appellant  insists  that  the  case  of  Mercer  County  Court  v.  Spring- 
field, Maxvllle  &  Harrodsburir  Turnpike  Co.,  10  Bush,  254,  is  decis- 
ive of  this  case,  and  determines  that  the  five-years  statute  bars  a 
claim  for  the  dividends  declared.  It  is  true  that  the  court  held  that 
the  dividends  in  that  case  were  barred  by  the  five-year  statute,  but 
that  ca>e  is  unlike  the  case  at  bar.  It  will  be  seen,  upon  examina- 
tion of  the  opinion  in  that  case,  that  the  company  denied  the  right 
of  the  county  to  the  shares  of  stock,  and  of  course  it  had  never  de- 
<'Iared  any  dividends  as  due  to  the  county  court;  but  in  the  case  at 
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bar  it  is  admitted,  in  effect,  that  the  dividends  had  been  declared  in 
appellee's  favor,  and  that  if  he  had  applied  in  time  would  have  been 
entitled  to  the  payment  thereof. 

Appellee's  contention  is  that  no  right  of  action  accrued  to  appellee 
until  a  demand  for  payment  was  made  by  him  of  the  appellant;  and,, 
as  no  demand  had  been  made  until  a  few  days  before  suit,  the  statute 
had  not  commenced  to  run  prior  thereto;  also  that  the  appellant 
held  the  dividends  as  trustee  for  appellee,  and,  therefore,  the  statute 
constituted  no  bar  to  a  recovery,  and  cites  Banic  of  Louisville  v. 
Gray,  84  Ky.,  575,  in  which  the  court  said :  **A  bank  is  a  trustee  for 
its  stockholder,"  and  further  announced  the  doctrine  that  the  bank 
should  not  be  regarded  as  holding  the  dividends  of  its  stockholders 
adversely  until  after  a  demand  is  made.  Appellant  insists  that  so 
much  of  the  opinion  as  is  relied  on  by  appellee  was  not  necessary  to 
a  decision  of  that  case,  henc'e  is  only  obiter  dicta  and  not  authority; 
but  it  is  not  necessary  to  pass  upon  that  question,  for  the  reason  that 
in  no  event  can  that  decision  be  decisive  of  this  case. 

A  bank  is  in  many  respects  different  from  a  turnpike  company, 
and  the  reasons  for  holding  it  to  be  a  trustee  for  its  stockholders  might 
be  much  stronger  than  any  reason  for  so  holding  in  regard  to  a  turn- 
pike company.  It  is  part  t)f  the  business  of  a  bank  to  receive  and 
hold  the  money  of  its  patrons  payable  on  demand. 

It  is  said  in  Beach  on  Private  Corporations,  volume  2,  page  953, 
section  599:  *'A  dividend  declared  operates  as  a  specific  appropria- 
tion of  a  part  of  the  property  of  the  company  to  its  payment,  and 
the  claim  of  the  shareholders  as  creiiitors  develops  into  an  absolute 
title  to  the  property  so  appropriated." 

''Accordingly,  after  the  declaration  of  the  dividend,  the  profits 
are  considered  as  separated  from  the  corporate  property,  and  pay- 
able on  demand  to  the  individual  stockholders  as  a  debt  due  abso- 
lutely to  them." 

It  is  said,  in  Thompson  on  Corporations,  volume  2,  section  2282, 
that  unless  there  is  a  statute  dispensing  with  a  demand,  in  ac- 
tions for  the  recovery  of  money,  a  stockholder  rimst  prove  a 
demand  before  he  can  maintain  an  action  for  a  dividend.  The 
same  author  says,  in  section  2229,  that  ''dividends  declared  on  the 
capital  stock  of  a  corporation,  and  payable  on  demand,  are  not  sub- 
ject to  the  running  of  prescription  or  limitation  until  there  has  been 
a  demand  and  refusal;"  and  refers  to  6  Md.,  28  Pa.  State,  — ,  and 
other  decisions. 

The  first-named  case  does  not  fully  sustain  the  learned  author, 
but  the  latter  case  seenjs  to  do  so.  It  may,  however,  be  con- 
cealed that  a  demand  for  payment  of  dividends  declareti  in  favor 
of  stockholders  must  be  made  before  suit  can  be  maintained  to 
recover  them.  The  diversity  of  the  statutes  of  limitation  in  the 
various  States  results  sometimes  in  an  apparent  conflict  of  decisions 
of  different  courts  of  last  resort.  The  question  presented  in  this  case 
roust  be  governed  by  the  statute  of  limitation  of  this  Slate.  Section 
2514  of  the  Kentucky  Statutes  (which  is  but  a  re-enactment  of  former 
statutes)  provides:  "That  civil  actions,  other  than  those  for  real 
property,  shall  be  commenced  within  the  following  periods  after  the 
cause  of  action  has  accrued."  *  *  *  ♦^An  action  or  suit  upon  a 
recognizance,  bond  or  written  contract,"  *  *  *  *»or  upon  a  bond 
or  obligation  for  the  payment  of  money  or  property,  or  for  the  per- 
formance of  any  unaertaking,  shall  be  commenced  within  fifteen 
years  after  the  cause  of  action  first  accrue<l." 

It  seems  clear  to  us  that  appellee's  cause  of  action  accrued  when 
each  dividend  was  declared.    It  is  true  that  before  he  could  main- 
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tain  a  suit  he  must  make  a  demand.  Our  statutes  require  that  the 
creditor  of  a  decedent  iriust  make  a  demand  of  the  administrator, 
accompanied  with  a  proper  affidavit,  before  he  can  maintain  suit. 
Yet  I  presume  that  it  would  not  be  contended  that  the  creditor 
could,  by  nejriecting  to  make  the  demand,  extend  the  time  allowed 
by  law  in  which  lo  sue  the  debtor,  if  alive,  or  the  administrator.  It 
olten  happens  tliat  a  party  dies  leavinu:  notes  not  then  due,  and  upon 
which  110  riirht  to  sue  has  accrue<i.  Would  it  be  ccmtended  that  the 
creditor  could  neglect  to  make  the  proper  demand  of  tlie  adminis- 
trator, and  thus  extend  the  time  in  which  he  mi^jfht  sue  beyond  the 
time  mentioned  in  the  statute  as  to  limitation  of  actions?  The 
statute  of  limitation  begins  to  run  from  the  time  that  the  debtor  is 
subject  to  be  sued,  or  from  the  time  that  the  creditor  can,  by  his  own 
act  or  of  his  own  volition,  become  entitled  to  maintain  an  action.  It 
is  clear  that  the  statute  does  not  be^fin  to  run  until  the  cause  of 
action  accrues;  but  the  meaning  of  that  is  that  whenever  it  is  in  the 
power  of  the  creditor  to  enforce  the  pay^nent  of  his  demand,  his 
cause  of  action  has  accrued,  althou^rh  he  may  be  by  law  recjuired  to 
make  a  demand  before  he  involves  the  debtor  in  a  bill  of  costs.  It 
may  be  said  that  the  statute  of  limitation  is  a  statute  of  ref>ose,  and 
should  be  so  construed  and  enforced  as  to  accomplish  that  object.  It 
will  be  seen  from  the  statute  that  an  action  upon  a  contract  or  obli- 
gation in  writing  is  not  barred  until  fifteen  years  from  the  time  the 
cause  of  action  accrued.  The  contract  or  oblii^ation  in  this  case  was 
in  writiniT,  being  part  of  the  records  of  the  company,  signed  by  the 
proper  officer— at  least  should  have  been  so  entered  and  signed;  in 
fact,  it  is  in  law  bound  to  be,  and  is  so  admitted  in  the  pleading,  not 
being  denied.  The  appellee  was,  therefore,  entitled  to  judgment 
for  all  the  dividends  that  had  been  declared  within  fifteen  years  be- 
fore the  16th  of  October,  1894  (the  time  of  the  institution  of  the  suit). 

It  results  from  the  foregoing  that  the  court  below  erred  in  sustain- 
ing the  demurrer  to  the  entire  answer.  It  should  have  been  over- 
ruled as  to  the  claim  for  dividends  declared  in  1877  and  1878,  and 
sustained  as  to  the  residue  of  the  answer. 

The  judgment  is,  therefore,  reversed  and  cause  remanded  for  pro- 
ceedings consistent  with  this  opinion. 


Hancock  v.  Coopkr. 
(Filed  January  30,  1897— Not  to  be  reported.) 

Guardian  and  ward — Where  a  guardian  brought  suit  for  the  sale  of  land 
and  a  division  of  the  proceeds,  alleging  that  his  ward  had  an  interest  in  the 
remainder  under  her  grandfather's  will,  but  omitting  to  tile  the  will  as  an  ex- 
hibit, the  land  having  been  sold  and  the  proceeds  divided  according  to  the  con- 
struction indicated  in  the  petition,  the  ward  can  not  hold  the  guardian  liable 
upon  the  ground  that  under  the  will  she  was  entitled  to  a  present  joint  inter- 
est with  her  father,  the  proper  construction  of  the  will  being  a  matter  about 
which  skilled  lawyers  might  differ. 

P.  B.  Cheaney  and  Wni.  R.  Marts  for  appellant. 
W.  P.  Cooper  and  Montgomery  Merritt  for  appellee. 
Appeal  from  Hendeison  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 
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Milan  Hancock  in  his  will  piovided  as  follows:  *'I  do  also  leave 
in  trust  to  ray  friend  and  brother-in-law,  H.  U.  Grimsby,  for  the  i)ene- 
fit  of  my  son,  Milan  Hancock,  jr.,  and  his  children,  two  hundred  and 
thirty-six  acres  of  land.  Said  land,  at  the  death  of  my  son,  Milan 
Hancock,  jr.,  I  wish  equally  divided  between  his  children,  and  in 
case  of  the  death  of  any  of  his  children,  they  leaving  children,  said 
children  are  to  receive  a  father's  or  mother's  part." 

There  is  abundant  authoritative  <*ojistruction  of  language  similar 
to  that  employed  here  to  the  eflfect  that  the  son,  Milan,  took  an  es- 
tate for  life  and  the  children  the  remainder.  Another  clause  of  the 
will,  however,  may  render  this  construction  somewhat  doubtful,  and 
that  is  as  follows:  **It  is  also  my  wish  that  said  farm  be  cultivatetl 
annually,  and  that  my  friend  and  brother-in-law,  H.  U.  Grigfsby, 
shall  see  that  the  proceeds  are  judiciously  appropriated  for  the  sup- 
port of  my  son,  Milan  Hancock,  and  his  family,  and  in  educating 
his  children." 

What  effect  this  provision  should  have  on  the  construction  hereto- 
fore suggested  need  not  be  determined,  as  the  proper  interpretation 
of  the  will  is  not  now  immediately  involved,  our  only  purpose  in 
quoting  it  being  to  show  that  the  true  meaning  is  somewhat  in- 
volved in  doubt,  and  is  a  matter  about  which  intelligent  lawyers 
might  well  differ ;  a  fact  pertinent  to  the  question  before  us,  as  we 
shall  presently  see. 

Ella  Hancock,  the  present  appellant,  was  a  daughter  of  Milan 
Hancock,  jr.,  and  the  appellee  at  the  instance  of  her  father  qualified 
as  her  guardian  when  she  was  nineteen  years  of  age.  In  olJedience 
to  what  seemed  to  be  the  best  interests  of  all  the  parties  interested  in 
this  land  the  appellee  as  guardian  brought  suit  in  the  Henderson 
Circuit  Court  to  sell  it  and  invest  or  divide  the  proceeds.  Accord- 
ingly he  employe<l  a  ilrm  of  attorneys  to  bring  the  action,  one  of 
whom  had  been  a  circuit  jud:;:e  for  some  eighteen  years,  and  the 
other  a  practicimr  attorney  for  some  tw-enty-flve  years,  and  both  of 
whom  were  of  high  standing  professionally  and  otherwise. 

The  averments  of  the  petition  seem  to  the  effect  that  Milan  Han- 
cock, jr.,  took  an  estate  for  life  in  the  entire  tract,  with  remainder  to 
the  children,  Ella  among  the  number.  The  will  was  referred  to  and 
made  part  of  the  petition,  but  seems  not  to  have  been  In  fact  filed. 
The  land  was  sold  and  the  proceeds,  in  pursuance  to  the  judgment 
of  the  chancellor,  divided  according  to  the  construction  indicated  in 
the  petition.  Ella  reached  her  majority  in  June,  1890,  and  in  April, 
1898,  she  filed  the  present  action  against  her  former  guardian,  the 
appellee,  for  the  difference  between  what  she  ought  to  have  received 
on  a  true  construction  of  the  will,  namely,  one  giving  her  a  pres- 
ent joint  interest  in  the  whole  estate  and  limiting  the  interest 
of  her  father  to  a  joint  estate  with  his  children  but  for  his  life 
only,  and  what  she  in  fact  did  receive  of  the  estate  through  the  neg- 
Jigence  and  inattention,  as  she  avers,  of  her  guardian.  Upon  this 
state  of  case  the  chancellor  dismissed  her  petition,  and  we  think 
properly  so.  It  does  appear  that  subsequently  to  the  distribution  of 
the  proceeds  among  the  children  of  Milan  Hancock,  jr.,  of  w^hom 
there  were  five,  and  his  creditors,  the  children  filed  their  separate 

f petitions  in  the  suit,  charging  that  their  father  had  only  a  life  estate 
n  one-sixth  part  of  the  land,  and  the  court  reversed  its  former  rul- 
ing and  adopted  the  construction  for  which  the  petitioners  con- 
tended. Some  of  the  children  w^ere,  therefore,  allowed  to  recover 
from  the  creditors  the  overpayment  made  them  under  the  first  con- 
struction.   The  appellant  was  not  among  those  held  entitleci  to  re- 
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cover,  perhajH  bec«use8he  was  estopped  by  limitation,  though  the 
reason  does  not  appear. 

We  can  not  see  upon  what  principle  the  guardian  (»an  be  held  lia- 
ble for  the  loss  occasioned  by  the  court  not  construing  the  will  in 
the  tirst  instance  as  it  did  in  its  last  Judgment.  If  the  pleadings  were* 
unskillfully  drafted  or  an  important  exhibit  omitted,  the  appellee 
had  at  least  done  all  a  prudent  man  could  do  and  all  he  would  be 
expected  to  do  in  the  conduct  of  his  own  business.  He  was  not  one 
learned  in  the  law,  and  must-  have  depended  on  his  attorneys  to 
properly  prepare  the  pleadings  and  present  the  neceb«sary  exhiblts^ 
showing  the  title  of  his  ward.  Moreover,  Just  what  interest  his  ward 
took  was  a  matter  about  which,  as  we  have  seen,  there  was  room  for 
difference  of  opinion.  A  majority  of  this  court  is  inclined  to  the 
opinion  that  the  last  construction  of  the  chancellor  was  right,  Bncl 
yet  it  is  a  matter  of  extreme  doubt.  Why  should  the  {grandfather 
cut  off  his  son— the  head  of  a  growing  family — to  a  pittance,  a  frac- 
tional part  of  his  share  of  th^estnte,  and  limit  that  to  his  life,  leaving 
such  share,  as  well  as  that  ot  every  child,  uncertain  and  dependant 
on  the  number  of  children  born  and  to  be  born.  Perhapw  a  more 
reasonable  construction  would  have  been  to  deny  the  creditors  of 
Milan  Hancock,  Jr.,  any  part  of  the  estate  as  long'at  least  as  it  was 
necessary  for  the  support  of  his  famity  or  the  txlucation  of  his  chil- 
dren. Under  these  circumstances  what  could  the  guardian  do  ex- 
cept to  leave  the  questions  involvetl  to  those  skilled  in  the  law? 
(Harris,  &c.  v.  Berry,  82  Ky.,  137.) 

The  Judgment  must  be  affirmed. 


IIOLLON  V.   LiLT.Y. 

(Filed  January  30, 1897.) 

1.  Liability  of  jiidge  for  imiyrisonmenf  of  witneas — The  judge  of  a  circuit 
court  can  not  be  required  to  respond  in  damages  for  committing  a  person  to 
jail  for  refusing  to  testify  before  the  grand  jury  unless  he  acted  either  mali- 
liciously  or  corruptly. 

•J.  Same  —Evidence — In  an  action  against  a  judge  to  recover  dama^^es  for 
false  imprisonment  it  was  not  competent  for  plaintiff  to  prove  that  the  de- 
fendant had  a  jug  of  whisky  in  his  room,  and  had  taken  two  or  three  drinks 
on  the  morning  he  committed  plaintiff  to  jail, 

B.  F.  Day  for  appellant. 

Hathaway  &  Cardwell  and  Beckner  A-  Jouett  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

This  suit  was  instituted  by  the  plaintiff,  Hollon,  against  the  de- 
fendant, Lilly,  alleging  that  defendant  was  the  presiding  Judge  of 
the  Wolfe  Circuit  Court;  that  at  the  July  term  of  said  court,  in  1892, 
whilst  the  grand  Jury  was  in  ses^sion,  he  was  called  on  to  testify;, 
that,  after  answering  other  questions,  the  foreman  of  the  grand  jury 
asked  him  if  he  had  had  carnal  intercourse  with  any  woman  in 
Wolfe  county  within  the  past  twelve  months,  and  that  upon  his  re- 
fusal to  answer  the  said  foreman  of  the  grand  Jury  carried  him  be- 
fore the  defendant,  who  ruled  that  he  must  answer  said  question; 
that  upon  his  refusal  to  do  so  he  willfully,  maliciously  and  cor- 
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ruptly  clireoted  the  jailer  of  Wolfe  county  to  confine  him  in  jail 
until  he  should  annwer;  that  said  jailer,  in  conformity  to  said  order, 
did  keep  him  in  jail  for  about  eiifht  hours,  and  that  by  the  aforesaid 
malicious  and  corrupt  conduct  he  had  been  humil'iate<l  and  dis- 
graced, and  soufi:ht  damages. 

Defendant  admitted  that  he  was  the  circuit  judge  of  the  Wolfe 
Circuit  Court;  admits  that  the  plaintiff  was  brought  before  him  by 
the  foreman  of  tlie  grand  jury,  but  denies  that  the  foreman  of  the 
grand  jury  asked  plaintiff  if  he  had  had  carnal  intercourse  with  any 
woman  in  Wolfe  county  within  twelve  months  before  that  time; 
says,  on  the  contrary,  that  the  question  propounded  by  the  foreman 
of  the  grand  jury  was:  '*Dj)  you  know  of  any  person  committing 
the  offense  of  adultery  in  Wolfe  county  within  the  past  year?''  and 
that  plaintiff  refused  to  answer  this  question,  and  notified  the  court 
that  he  could  send  him  to  jail  if  he  wanted  to,  and  that  he  would 
not  answer;  and  after  admonishing  the  foreman  of  the  grand  jury 
not  to  ask  plaintitf  any  question  that  would  incriminate  himself,  he 
notified  the  plaintiff  that  it  was  his  duty  to  answer  the  question  of 
the  foreman  of  the  grand  jury,  and  upon  his  refusal  to  do  so  he 
committed  him  to  jail  for  contempt.  He  claims  that  he  was  per- 
fectly friendly  to  the  plaintiff;  that  he  had  no  ill-will,  and  that  he 
was  compelled,  in  the  discharge  of  his  otticml  duty  and  the  proper 
administratfon  of  justice,  to  force  an  answer  to  the  question  pro* 
pounded  by  the  foreman  of  the  grand  jury.  . 

These  allegations  of  the  answer  were  all  traversed  of  record,  and, 
a  jury  being  empaneled  who  were  sworn  to  try  the  issue,  the  plain- 
tiff was  introduced  as  a  witness.  He  testified,  in  substance,  as  fol- 
lows: *'Brown,  the  foreman  of  the  grand  jury,  took  me  into  the 
presence  of  the  defendant,  and  announced  that  I  had  refused  to  an- 
sw'er  a  question  before  the  grand  jury.  The  defendant  then  asked 
the  foreman  to  state  the  question,  whereupon  the  foreman  saidt 
**One  of  the  questions  was:  "Do  you  know  anyone  in  Wolle  county 
being  guilty  of  adultery  within  the  past  twelve  months?'"  1  then 
spoke  up  and  said:  *'Judge,  I  have  answered  that  questi(m  in  the 
negative,  and  my  answer  is  true."  The  foreman,  Brown,  then  said 
to  the  court  that  I  had  been  asked,  **l)o  you  know  of  anyone  guilty 
of  the  offense  of  lornication  in  Wolfe  county  during  the  last  year?" 
I  spoke  up  and  said  :  ''Judge,  I  have  also  answered  that  question  in 
the  negative,  and  my  answer  is  true."  The  foreman  then  said  to 
the  court  that  I  had  been  asked,  *'Have  you  jiad  carnal  sexual  in- 
tercourse with  any  woman  in  Wolfe  county  within  the  last  twelve 
months?"  I  then  spoke  up  and  said:  **Judge,  I  decline  to  answer 
this  question."  The  defendant  then  said  to  the  foreman:  "You  can 
not  make  a  witness  triminate  himself  or  testify  against  himself." 
He  then  turned  and  said  to  me:  "You  must  answer  ihe  question,  or 
I  will  have  to  send  you  to  jail  until  you  do."  I  responded  that  **I 
w^ould  never  answer  the  question,  and  if  I  must  go'  to  jail  for  not 
answerinir  the  question,  it  had  as  well  be  done  now  as  anytime."" 
Defendant  then  ordered  me  to  jail.  I  was  not  confined  in  a  cell,  but 
in  one  of  the  rooms  of  the  jail  for  about  eight  hours.  The  defend- 
ant and  myself  had  always  been  friendly,  and  he  was  my  attorney 
in  one  law  suit  before  he  was  elected  judge,"  etc.  The  testimony  of 
the  plaintiff  was  corroborated  by  several  witnesses.  He  then  intro- 
duced Brown,  the  foreman  of  the  grand  jury,  who  said:  **I  brought 
the  plaintiff,  Hollon,  into  court,  and  said  to  defendant  that  Mr. 
Hollon  had  refused  to  answer  a  question.  I  said:  **We  asked  him 
if  he  knew  of  any  person  bein«r  guilty  of  adultery."  Mr.  Hollon 
said:  "Judge,  I  have  answered  that  question  in  the  negative."  I 
vol.  18 — 62 
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Previous  to  this  time,  in  October,  18i)l,  bein^  henvily  involved  irv 
debt,  the  said  McElroy  and  his  wife  conveyed  to  W.  E.  Selecinan  a 
deed  to  another  tract  of  land  in  Washington  county,  Kentucljy, 
containing  335  acres,  on  which  his  residence  was  situated,  and  tile 
said  Selecnian  immediately  reconveyed  same  to  his  wife,  Mary  B. 
McElroy,  in  consideration  of  the  surr^^nder  of  her  inchoate  right  of 
dower  in  ail  his  other  lands,  and  her  agreement  to  unite  with  him 
in  the  conveyance  of  same. 

Subsequent  to  the  assignment  aforesaid  the  assignee  brought  his 
suit  in  the  Washington  Circuit  Court  for  a  settlement  of  his  trust, 
and  for  H  sale  of  all  the  aforesaid  real  estate;  and  in  said  action  the 
debts  of  the  said  McElroy  were  ascertained  and  his  real  estate  was 
sold.  The  two  tracts  ot  land,  known  as  the  Cooper  and  Palmer 
places,  were  sold  to  pay  the  nmrtgage  debt  to  the  Mechanics'  Trust 
Company,  and  brought  about  $2,20(>  more  than  the  amount  of  said 
debt.    The  other  unincumbered  real  estate  was  also  sold. 

Among  the  indebtedness  of  the  said  R.  A.  McElroy  was  a  judg- 
ment recovered  in  the  P>ankiin  Circuit  Court  by  the  State  National 
Bank  of  Kentucky  on  an  obligation  for  $1,5()0  executed  by  the  said 
McP^lroy  to  one  McKay,  and  sold  by  McKay  to  W.  J.  Hendrick, 
and  which  was  endorsed  and  discounted  by  said  Hendrick  to  said 
bank.  Upon  the  maturity  of  this  obligation  of  McElroy  the  said 
bank  brought  suit  and  recovered  Judgment  against  R.  A.  McElroy, 
E.  E.  McKay  and  W.  J.  Hendrick.  Upon  this  judgment  executions 
were  issued  to  Washington  county,  the  home  of  R.  A.  McElroy,  and 
to  Nelson  county,  the  home  of  E.  E.  McKay,  which  were  returned 
*'no  property  found"  by  the  sheritts  of  the  respective  counties.  Suit 
had  already  been  instituted  »n  the  Wash  in  l' ton  Circuit  Court  in  the 
name  of  the  Merchants  National  Bank,  which  was  tiled  February 
17,  1893,  J.  B.  Wathen  &  Bro.,  and  also  by  Isaac  Curry,  to  subject 
the  33oacre  tract  of  land,  whi'jh  had  been  conveyed  to  Mrs.  Mary 
B.  McElroy,  to  the  payment  of  debts  due  to  the  said  parties  by  R. 
A.  McElroy. 

After  the  return  of  no  property  found  aforesaid  the  Slate  National 
Bank  also  instituted  a  suit  and  sued  out  an  attachment,  and  had  it 
levied  up(m  the  same  335-acre  tract  of  land,  and  sought  to  subject 
same  to  the  payment  of  their  debt  upon  the  grountl  that  tlie  con- 
veyance of  said  property  to  the  said  Mary  B.  McElroy  was  without 
sufficient  c<jnsideration  at  a  time  said  McElroy  was  insolvent  and 
when  he  di<i  not  have  the  legal  right  to  make  such  disposition  of  his 
property.  These  suits  were  prosecuted  to  judgment,  and  the  con- 
veyance to  Mrs.  McElroy  was  set  aside  by  a  judgment  of  the  Wash- 
ington Circuit  Court,  the  court  holding  that  the  value  of  Mrs. 
McElroy 's  inchoate  right  of  dower  in  all  her  husband's  real  estate 
was  only  worth  the  sum  of  $2,442.69,  whilst  the  value  of  the  tract 
of  land  conveyed  to  her  by  the  deed  aforesaid  was  fixed  at  $7,705; 
the  court  holding  also  that  the  conveyance  of  said  land,  to  the  extent 
that  the  value  of  said  tract  exceeded  the  inchoate  right  of  dower  to 
said  Mrs.  McElroy,  was  illegal.  It  further  fixed  the  value  of  this 
land  at  $23  an  acre,  and  held  that  the  residue  of  said  33o-acre  tract 
was  liable,  first,  to  pay  the  debt  of  the  Merchants  National  Bank, 
then  the  debt  of  Wathen  &  Bro.,  and  lastly,  was  liable  for  the  debt 
due  the  State  National  Bank,  and  that  all  these  attaching  creditors 
had  acquired  liens  on  same  by  reason  of  the  institution  of  the  suits 
aforesaid. 

The  judgment  of  the  State  National  Bank  v.  McElroy  had,  in  the 
meantime,  been  discharged  by  W.  J.  Hendrick,  and  this  debt  was 
assigned  by  the  State  National  Bank  to  said  Hendrick,  and  also  all 
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the  rights  acquired  by  them  by  reason  of  the  institution  of  the  suit 
aforesaid.  In  the  juasrmept  of  the  Washington  Circuit  Court  they 
held  that  the  defendant,  McElroy,  was  entitled  to  his  homestead, 
and  that  the  defendant,  Mary  B.  McElroy,  was  entitled  to  her  in- 
choate right  of  dower  in  all  the  lands  of  her  husband,  including 
those  mortgaged  to  the  Mechanics  Trust  Company,  but,  of  course, 
same  was  subject  to  the  mortgage  which  she  had  signed.  There 
were  some  exceptions  raised  by  the  creditors  to  the  homestead  allot- 
ment, on  the  ground  that  same  was  worth  more  than  the  sum  of 
$1.0U0.  These  exceptions  were  overruled,  however,  and  the  defend- 
ant, Hendrick,  excepted  and  prayed  an  appeal  to  this  court  from 
said  allotment  of  homestead. 

As  the  proof  on  this  point  is  contradictory,  we  do  not  feel  author- 
ized to  disturb  the  homestead  allotment.  The  said  W.  J.  Hendrick 
. also  excepted  to  the  action  of  the  court  in  assigning  to  Mrs.  Mary 
B.  McElroy  106.2  acres  of  land  out  of  the  385-acre  tract  which  had 
been  conveyed  to  her  under  the  deed  of  Selecman  as  the  value  of  her 
inchoate  rii^ht  of  dower  in  all  the  landed  estate  of  her  husband.  The 
-defendant  exeepted  to  this  action  of  the  court  in  making  this  allot- 
ment entirely  out  of  the  83o-acre  tract  on  which  he  had  acquired  a 
lien  by  reason  of  the  institution  by  the  State  National  Bank  of  said 
^uit  and  the  suing  out  of  their  attachment,  and  it  is  insisted  by  him 
that  the  value  of  her  inchoate  right  of  dower  should  have  been  as- 
certained in  each  tract  of  land,  and  the  purchase  money  of  each  of 
Aaid  tracts  should  have  been  made  to  contribute  its  proportion  to  the 
fund  due  M.  B.  McElroy  for  her  inchoate  right  of  dower  in  same 
found  to  be  due  to  her. 

It  is  evident  that  this  is  entirely  practicable,  as  the  two  tracts 
•which  were  covered  by  the  mortgages  of  the  Mechanics  Trust  Com- 
pany and  the  tract  upon  which  Evans  held  a  lien  sold  for  more 
than  enough  to  pay  said  lien,  and  to  have  contributed  their  pro  rata 
to  discharge  the  lien  of  the  appellant. 

The  record  shows  that  the  court  has  under  its  control  and  in  the 
hands  of  its  officer  sufficient  funds  arising  from  the  sale  of  said  land 
to  make  up  to  appellant  the  value  of  that  portion  of  the  home  tract 
which  was  taken  in  the  allotment  of  contingent  dower  to  Mary  B. 
McElroy. 

By  the  action  of  the  court  in  charging  the  whole  of  this  sum  so 
found  to  be  due  to  Mrs.  McElroy  to  the  3'}5acre  tract  of  land,  the 
lien  which  had  been  acquired  by  reason  of  the  vigilance  and  activity 
of  the  State  National  Bank  and  Hendrick,  as  their  assignee,  was 
rendered  nugatory,  as  said  land  failed  to  more  than  pay  the  lien 
•debts  which  preceded  his.  In  our  opinion,  this  was  an  error  on  the 
part  of  the  court  below.  The  value  of  the  inchoate  right  of  dower 
of  Mrs.  McElroy  should  have  been  ascertained  in  each  tract  of  land 
upon  the  basis  that  all  of  said  tracts  should  pay  to  her  the  $2,442, 
which  was  found  to  be  the  value  of  same. 

No  exceptions  seem  to  have  been  taken  to  the  valuation  placed  by 
the  court  upon  the  106  acres  of  lanrl  allotted  to  her,  and  that  allot- 
ment is  not  disturbed;  but  the  court  is  of  the  opinion  that  there 
should  have  been  paid  over  to  the  defendant,  Hendrick,  from  the 
purchase  money  arising  from  the  sale  of  each  of  the  other  tracts  the 
prorata  which  would  have  been  due  to  saitl  Mary  B.  McElroy  for 
her  inchoate  right  of  dower  in  the  purchase  price  of  same  upon  the 
basis  that  said  interest  in  the  whole  of  said  lands  was  worth  $2,442, 
^o  indemnify  him  against  the  allotment  of  this  entire  sum  out  of  the 
dand  on  which  he  held  a  lien. 

And  for  this  reason  the  judgment  of  the  lower  court  in  this  case  is 
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reversed  and  this  eau.se  is  remanded  for  proceedings  consistent  witb 
this  opinion. 

The  court  delivered  the  following  modification  and  extension  of 
opinion  March  19. 1897: 

As  the  entire  sum  allowed  to  the  appellee^  Mary  McElroy,  wife  of 
R.  A.  McElroy,  as  the  value  of  her  continirent  right  of  dower  in  the 
real  estate  of  her  husband,  which  was  fixed  at  twenty-four  hundred 
and  forty-two  dollars  and  sixteen  cents  ($2,442.16),  was  alloted  to  her 
out  of  the  tract  of  land  on  which  appellant,  Hendrick,  had  acquired 
his  lien,  we  think  that  appellant  is  entitled  to  have  his  Judgement 
paid  out  of  any  funds  which  arose  from  the  sale  of  such  real  prop- 
erty which  is  in  the  hands  of  the  assignee  of  McElroy  or  the  courts 
not,  however,  exceeding  the  amount  fixed  as  the  value  of  such  dower.. 


Brown,  &c,  v.  Illinois  Central  R.  R.  Co.,  Ac. 

(Filed  January  27,  1897.) 

J.  Carriers — Contract  Hmitinfj  common-law  liability — A  stipnlation  in  a  con- 
tract with  a  railroad  company  for  the  shipment  of  live  stock,  to  the  effect  that 
no  claim  for  \oss  or  damage  shall  be  valid  against  the  company  unless  it  shaU 
be  made  in  writinjf .  verified  by  affidavit,  and  delivered  to  a  particular  agent  of 
the  company  within  ten  days  of  the  removal  of  the  stock  from  the  cars,  is  in 
violation  of  section  196  of  the  Constitution,  which  provides  that  no  common 
•  carrier  shall  be  permitted  to  contract  for  relief  from  its  common-law  liability. 

2.  Alternative  pleading — An  allegation  that  a  loss  occurred  by  the  negli- 
gence of  one  or  the  other  of  two  defendants,  and  that  plaintiff  does  not  know 
which,  is  not  good  as  to  either  of  the  defendants.  Subsection  4  of  section  113 
of  the  Civil  Code  does  not  authorize  such  pleading,  there  being  no  effort  to 
allege  alternative  facts,  the  alternative  allegation  being  as  to  the  party  of 
whom  the  facts  are  alleged.        » 

Jno.  W.  Ray  for  appellant. 

Z.  W.  Bugg  A  Son  and  J.  M.  Nichols  for  appellee. 

Appeal  from  Carlisle  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuReile. 

The  appellant  brought  suit  against  appellee,  the  Illinois  Central' 
R.  R.  Co.  and  the  Baltimore,  Ohio  &  Southwestern  R.  R.  Co.,  the 
petition  setting  out  in  three  paragraphs  damages  claimed  to  have 
resulted  from  alleged  negligence  in  transporting  three  cars  of  hogs 
from  Bardwell,  Ky.,  to  Cincinnati,  Ohio.  The  nejrligence  was 
averred  to  have  consisted  in  the  delivery  of  another  carlcwd  of  hogrs 
of  inferior  size  and  quality  to  those  shipped  by  appellant  in  place  of 
one  carload  of  appellant's  hogs,  and  unnecessary  delay  in  the  trans- 
portation of  the  other  two  cars  to  Cincinnati,  by  reason  of  which 
the  animals  deteriorated  in  weight  and  quality. 

It  is  unnecessary  to  consider  the  motions  to  quash  the  return  or 
service  of  process,  or  the  demurrer  to  the  jurisdiction  interposed  by 
the  Baltimore,  Ohio  &  Southwestern  R.  R.  Co. 

After  these  motions  and  demurrer  had  been  overruled  and  the- 
petition  twice  amended,  a  general  demurrer  to  the  petition  as- 
amended  was  sustained  by  the  trial  court,  apparently  upon  the- 
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theory  that  appellant  had  not  Mufflciently  alleged  compliance  with 
paratrraph  5  of  the  contract  of  shipment,  as  follows:  ^*It  is  further 
agreed  by  the  shipper  no  claim  for  loss  or  damage  to  stock  shall  be 
valid  asrainst  said  railroad  company  unless  it  shall  be  made  in  writ- 
ing, verified  by  affidavit,  and  delivered  to  the  general  freight  agent 
of  the  railroad  company,  or  to  the  agent  of  the  company  at  the  sta- 
tion from  which  the  stock  is  shipped,  or  to  the  agent  of  the  company 
at  the  point  of  destination,  within  ten  da^'S  of  the  time  said  stock  is 
removed  from  said  cars." 

It  is  unhece«)sary  to  consider  this  question,  as  this  court  has  de- 
cided, in  the  case  of  the  Ohio  &  Mississippi  R.  R.  Co.  v.  Tabor  (17 
Ky.  Law  Rep.,  1411),  thtit  such  a  stipulation  is  in  violation  of  sec- 
tion 196  of  the  Constitution,  which  provides  thut  no  common  car- 
rier shall  be  permitted  to  contract  for  relief  from  its  common  law 
liability. 

But  there  is  another  ground  of  objection  to  the  petition.    In  each 

f>aragniph  it  is  allei;ed  in  substantially  the  same  language  that  the 
OSS  and  damatre  occurred  "by  reason  of  the  negligence  of  one  or  the 
other  of  defendants,  or  of  both  defendants,  and  as  to  which  plaintiff^ 
are  unable  to  say  as  to  whether  the  one  or  the  other,  or  both,  but 
one  of  these  altt'rnatives  is  true." 

It  is  to  be  supposed  that  this  alternative  pleading  was  intended  to 
be  drawn  under  sulxsection  4  of  section  113  of  the  Code  of  Practic*^, 
which  provides:  *'But  a  party  may  allege,  alternatively,  the  exist- 
ence of  one  or  another  fact,  if  he  state  that  one  of  them  is  true,  and 
that  he  does  not  know  which  of  them  is  true."  But  we  do  not  think 
that  such  pleading  is  authorized  by  the  Code  provision.    The  Code 

f)rovides  for  averment  of  alternative  facts.  The  facts  thus  averred 
n  the  alternative  must  be  alleged  of  and  concerning  a  definite  party 
or  parties.  There  is  no  effort  in  this  pleadint?  to  allege  alternative 
facts.  The  facts  are  definitely  averred,  but  the  party  of  whom  they 
are  alleged  to  be  true  is  alleged  in  the  alternative.  Under  the  rule 
that  a  pleading  is  to  be  taken  most  strongly  against  the  pleader,  this 
averment  of  the  petition  is  insufficient  as  against  either  of  the  appel- 
lees. 
Wherefore,  the  judgment  is  affirmed. 


Davis.  &c.  v.  C  a  invert. 
(Filed  January  30,  1897— Not  to  be  reported.) 

1,  Deed  set  aside  on  account  of  grantors  mental  incapacity --X  conveyance 
of  land,  in  consideration  of  grantee's  undertaking  to  support  the  grantor, 
'should  have  been  set  aside  in  this  action  by  the  grantee  against  the  widow  and 
heirs  of  the  grantor  to  have  the  deed  reformed  on  account  of  a  misdescription 
of  the  land,  it  appearing  that  the  grantor  did  not  have  sufficient  capacity  to 
make  a  contract. 

2.  Dower — It  appearing  that  the  widow  of  the  grantor  had  separated  from 
him,  and  at  the  time  of  his  death  was  living  in  adultery  with  another  man,  she 
is  not  entitled  to  dower  and  homestead  as  against  the  grantee's  claim  to  have 
compensation  for  the  support  of  the  grantor  secured  to  him  out  of  the  land. 

Wm.  H.  Yost  for  appellants. 
Jonson  &  Wickliffe  for  appellee. 
Appeal  from  Muhlenburg  Circuit  Court. 
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Opinion  of  the  court  by*  Jud|i:e  Burnam. 

'  This  suit  was  instituted  by  the  plaintiff  a&rainst  the  defendants, 
Mary  E.  Calvert,  Annie'  L.  Davis  and  Cordelia  Shields,  as  widow 
and  heirs  at  law  of  Joe  Calvert,  deceased,  plaintiff  elaiminfir  that  dur- 
ing the  lifetime  of  J.  Washinjrton  Calvert  the  said  J.  W.  Calvert  had 
owned  a  tract  of  100  acres  of  land  in  Muhlenburg  county;  that  he 
had  entered  into  a  contract  with  the  plaintiff  to  8upi>ort,  clothe, 
lodge  and  feed  him  durinji:  his  lifetime,  and  that  in  consideration 
of  said  services  he  agreed  to  convey  to  plaintiff  said  land,  and  that 
pursuant  to  said  agreement  he  took  said  Calvert  into  his  family, 
fed,  lodged  and  nursed  him  until  his  death  on  the  29th  day  of  July, 
1893,  about  four  months  thereafter;  that  said  J.  W.  Calvert  had  put 
plaintiff  in  possession  of  the  land,  and  that  he  has  held  possession 
ever  since. 

He  says  that  said  Calvert,  in  pursuance  to  said  agreement,  acknowl- 
edsred  a  deed  whereby  he  attempted  to  complete  his  contract  and  to 
•convey  to  the  plaintiff  the  land  in  question,  but  that  in  making  said 
deed,  by  inadvertance  of  the  draftsman,  there  was  inserted  a  misde- 
scription of  the  land,  and  instead  of  describing  the  land  which  he 
had  purchased  and  which  said  J.  \V.  Calvert  sold  him  he  put  in  the 
boundary  to  another  tract  of  land  of  100  acres  which  adjoins  the  one 
intended  to  beccmveyed,  and  he  broui^ht  this  suit  asking  that  the 
deed  be  reformed  and  corrected,  and  that  a  new  deed  be  made  to 
him  in  accordance  with  his  contract. 

The  defendants,  Mary  E.  Calvert,  Annie  L.  Davis  and  Cordelia 
Shields  are  respectively  the  wife  and  daughters  of  the  decedent,  J. 
W.  Calvert. 

It  is  alleged  that  Mary  E.  Calvert  had  lived  apart  from  her  hus- 
band since  1872;  that  she  had  lived  in  adultery  with  defendant, 
Thomas  Nelson,  and  that  the  other  defendants  had  never  made  any 
provision  for  tiieir  father.  The  defendant,  Davis,  and  others,  for 
answer  to  the  plaintiff's  petition,  admit  that  Washington  Calvert 
owned  the  land  mentioned  in  the  petition;  admit  that  he  was  old 
and  feeble  and  had  been  living  apart  from  their  mother  and  them- 
selves without  any  intercouse  from  the  year  1,871  to  the  latter  part 
of  March,  1893,  but  they  deny  that  saicf  J.  W.  Calvert  ever  pro- 
posed to  the  plaintiff  to  convey  him  the  land  in  question  in  con- 
sideration of  the  agreement  of  plaintiff  to  take  care  of  him,  or  that 
plaintiff  ever  accepted  said  proposal  in  good  faith,  or  that  Calvert 
ever  surrendered  the  possession  of  said  land  to  the  plaintiff;  deny 
that  said  Calvert  made  or  acknowledged  the  deed  on  the  2'id  day  of 
April,  1893,  which  is  relied  on,  and  charge  that  the  alleged  deed  from 
J.  W.  Calvert  to  plaintiff  was  made  and  acknowledged  only  a  short 
time  before  his  death  and  at  a  time  when  he  was  confined  to  his  t>ed 
in  a  low  state  of  health,  and  when  said  Calvert  did  not  have  mind, 
or  rapacity  to  understand  what  he  was  doinsr,  or  to  understand  the 
purpose  or  object  of  said  deed.  They  charge  that  at  the  <leath  of 
«aid  J.  W.  Calvert  the  plaintiff  took  forcible  possession  of  said  land. 
They  claim  that  they  are  respectively  the  wife  and  children  of  the 
deceased,  and  that  the  deceased  had  never  made  any  provision  for 
them,  and  had  driven  them  from  his  home  and  would  never  per- 
mit them  to  return,  even  though  requested  to  do  so.  They  charge 
that  said  J.  W.  Calvert,  for  many  months  before  his  death  and  at 
the  time  of  his  removal  to  the  house  of  the  plaintiff,  did  not  have 
capacity  to  contract  or  convey  or  to  understand  the  purport  or  condi- 
tions of  any  legal  or  other  written  contract;  that  he  was  in  such  a 
feeble  condition  that  he  had  no  mind,  or  not  enough  to  understand 
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what  he  was  doinjir,  and  that  he  was  incapable  mentally  of  execut- 
ing any  valid  contract  or  binding  obiii^ation  on  him,  and  they  ask 
that  Sfiid  conveyance  from  decedent  to  plaintiff  be  canceled;  that  the 
contract  be  declared  void  and  the  land  owned  by  decedent  be  ad- 
judfired  to  them  as  the  only  heirs  at  law  of  said  decedent;  that  plain- 
tiff's petition  be  dismissed,  etc. 

The  affirmative  allegations  of  this  answer  were  all  traversed  of 
record,  and  upon  it  considerable  proof  was  taken.  A  good  many 
witnesses  testified  for  the  plaintiff  in  substance  that  they  thous:ht 
the  mind  of  the  decedent,  about  the  time  of  the  making  of  the  deed, 
was  as  j?ood  as  it  had  ever  been,  and  some  witnesses  testified  that 
they  thought  he  had  capacity  to  execute  such  a  paper,  but  it  seems 
to  us  that  all  the  evidence  in  this  case  conclusively  shows  that  for 
several  years  before  the  death  of  decedent  he  had  been  unbalanced 
and  unsound  in  mind,  Hometimes  acting  rationally  and  sometimes 
"•'fliRhty,"  as  the  witnesses  put  it. 

{Something  more  than  two  years  before  plaintiff  took  him  to  live 
with  him  he  went  to  reside  with  one  Walston  and  wife,  who  took 
<»are  of  him  for  the  use  of  his  hundred  acres  of  land.  Finally  Wal- 
ston and  wife,  upon  their  own  statement,  suggested  to  the  decedent 
that  he  should  execute  to  them  a  deed  to  the  said  hundred  acr^  of 
land  in  consideration  of  their  taking  care  of  him  and  providing  for 
him  during  his  life.  Their  testimony  shows  that  decedent  for  a 
long  time  refused  to  do  this,  but  that  ultimately,  under  apprehen- 
sion that  he  might  be  turned  out  of  doors,  agreed  to  execute  the 
deed;  that  thereupon  the  said  Walston  went  to  town  and  had  an 
attorney  prepare  the  deed  in  question,  but  that  after  he  took  it  out 
home  ana  thought  about  the  matter  he  came  to  the  conclusion  that 
Calvert  did  hot  have  sufficient  mind  to  execute  a  binding  contract 
and  he,  therefore,  declined  to  go  on  with  its  execution.  He  then 
«ent  the  decedent  in  a  buggy  to  the  house  of  plaintiff  and  suggested 
to  the  plaintiff  that  he  make  such  a  contract  with  the  decetlent,  and 
after  the  old  man  had  been  at  his  house  for  some  time  he  brought 
out  the  clerk  and  some  witnesses  and  changed  the  name  of  the 
grantee  in  the  <leed  w-hich  Walston  had  prepared,  and  he  had  him 
execute  the  same  deed  which  had  k)een  prepared  to  be  executed  to 
Walston. 

The  rlerk  testifies  that  decedent  was  lying  in  bed  at  that  time 
with  a  dreadful  case  of  chronic  diarrhoea;  also  suffering  from  dropsy 
:and  in  a  very  miserable  condition. 

The  testimony  of  Dr.  Townes  is  to  the  effect  that  he  had  known 
Calvert  since  his  youth;  that  he  was  a  man  of  weak  and  unsound 
mind:  that  he  could  not  understand  the  purport  of  a  contract,  and 
that  he  was  not  capable  of  transacting  tmsiness  of  any  kind.  This 
"evidence  of  Dr.  Townes  was  strongly  supported  by  the  testimony  of 
Dr.  J.  L.  Taylor,  the  two  Walstons,  J.  W.  Maple,  S.  T.  Love,  G.  M. 
Morehead,  and  perhaps  others,  and  the  fact  that  decedent  executed 
the  deed  which  is  sought  to  be  corrected  in  this  action  without 
knowing  that  the  description  in  said  deed  did  not  conform  to  that 
of  his  own  land  clearly  establishes  to  our  minds,  taken  in  connection 
with  the  evidence,  the  contention  of  the  defendants  that  he  was  in- 
capable of  executing  said  conveyance,  and  that  he  did  not  have  ca- 
pacity at  the  time  of  its  execution  sufficient  to  contract;  and  the  court 
is  of  the  opinion  that  no  title  passed  to  J.  L.  Calvert  under  the  deed 
exef'uted  to  him  by  said  J.  W.  Calvert,  dated  April  23,  1893,  and 
that  same  should  be  canceled  and  the  real  estate  owned  by  said  J. 
W.  Calvert  at  his  death  descend  and  belong  to  his  heirs  at  law.  But, 
in  view  of  the  fact  that  the  said  J.  L.  Calvert  provided  for  and  took 
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care  of  the  decedent  during  his  last  illne^,we  are  of  the  opinion  that 
he  i8  entitled  to  proper  compensation  for  such  aerviees. 

There  being  strong;  evidence  that  the  widow  has  been  living  id 
adultery  with  another  man  since  her  separation  from  her  husband^ 
we  are  of  opinion  that  nhe  is  not  entitled  to  dower  and  homehtead 
in  jiaid  property  as  against  the  right  of  said  J.  L.  Calvert  to  have 
such  compensation  secured  to  him  out  of  the  land  in  contest. 

For  the  reasons  ]nf)i(*ated  this  cause  is  reversed  and  the  same  is 
remanded  for  proceedings  consistent  with  this  opinion. 


King,  Ac.  v.  Tilford,  <fec. 
(Filed  February  2,  1897.) 

Modification  of  injunction  pending  appeal — In  granting  an  appeal  from  a 
judgment  granting,  modifying,  perpetuating  or  dissolving  an  injunction  the 
lower  court  may.  in  its  discretion,  make  an  order  suspending,  modifying  or 
continuing  the  injunction  during  pendency  of  the  appeal.  But  such  order  is 
subject  to  revision  by  this  court  or  by  a  judge  thereof  in  vacation.  And  this 
power  to  revise  applies  as  well  when  a  perpetual  injunction  is  the  relief  sought 
as  when  the  injunction  is  merely  ancillary  or  temporary;  and  also  applies  to 
an  order  overruling  as  well  as  to  one  sustaining  a  motion  to  suspend,  modify 
or  continue  the  injunction.  But  the  court  is  of  opinion  in  this  case  that  the 
ends  of  justice  do  not  require  this  court  to  modify  the  injunction  pending  the 
appeal,  the  lower  court  having  refused  to  do  so. 

Btone  4&  Sudd uth  for  appellants. 

Pirtle  &  Trabue  ror  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  l>y  Chief  Justice  Lewis. 

August  24,  1896,  there  was  jrrantHd  in  the  action  in.'^tituted  by  ap- 
pellees, ineiiibers  of  the  board  of  public  safety,  an  injunction  re- 
strainin^r  appellants,  inembers  of  the  l)oard  of  aldermen  of  the  city 
of  Louisville,  from  proceed  I  n>j  to  try  them  upon  certain  charges  and 
specifications  and  from  removing,  or  attempting  to  remove,  them 
from  their  otHces  as  nieml)ers  of  such  hoani  of  public  safety,  or  in 
any  manner  interferinsr  with  the  exercise  of  tlie  duties  thereof.  That 
injun<'tion  was,  by  the  law  and  ev^uity  division  of  tbe  Jefferson 
Circuit  Court,  where  the  action  was  pending,  (iissolved,  but  sub- 
sequently reinstated  by  order  of  a  judj^e  of  this  court,  then  in 
vacation. 

Upon  final  hearing  the  injunction  was  perpetuated,  and  an  appeal 
from  the  judgment  so  rendered  was  taken  to  the  Court  of  Appeals; 
but,  subsequent  to  rendition  of  that  judfjment,  a  motion  was  made 
under  sectit)n  747,  Civil  Code,  in  the  lower  court  for  a  modification 
of  the  injunction,  which  was  overruled.  And  now  this  is  a  motion^ 
made  in  the  Court  of  Appeals  pendinu:  appeal  from  the  judsrment  of 
the  lower  court  to  modify  the  injunction  in  the  manner  to  be  men- 
tioned. 

In  our  opinion  section  747  was,  as  lantruage  u«ed  shows,  in- 
tended to  make  supersedeas  on  appeals  thereafter  inapplicable  to 
judjrments  granting,  mndifying,  perpetuating  or  dissolving  injunc* 
tions,  and  instead  to  jiive  the  cdurt  rendering  such  judgment  dis- 
cretion at  the  time  an  appeal  is  taken  to  make  an  order  suspending. 
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modifyinfi:  or  continuing  the  injunction  during:  the  pendency  of  the 
appeal.  Thoujjh  whatever  order  the  lower  court  may  make  in  re- 
spect to  the  Injunction  is,  as  in  terms  provid^,  subject  to  revision 
and  final  determination  by  the  Court  of  Appeals;  or,  if  in  vacation,  by 
any  Judge  thereof,  how  far  the  injunction  shall  be  suspended,  modified 
or  continued  pending  the  appeal;  and  we  think  this  power  to  revise 
pending  an  appeal  applies  as  well  where  a  per))etual  injunction  is 
the  sum  of  relief  sought  in  an  action  as  where  it  is  merely  ancillary 
or  temporary;  and  also  as  well  to  an  order  of  the  lower  court  over- 
ruling as  to  one  sustaining  a  motion  to  suspend,  modify  or  continue 
the  injunction. 

The  motion  then,  being  properly  before  and  subject  to  present  con- 
sideration by  this  court,  must  be  determined  as  the  ends  of  justice 
require. 

The  particular  feature  of  the  Judgment  appealed  from,  to  which 
objection  is  made,  and  the  nature  and  extent  of  the  modification 
moved  for  by  appellants  is  that  the  perpetual  injunction  applies  to 
and  restrains,  pending  the  appeal,  any  and  every  trial  of  members 
of  the  board  of  public  safety  by  the  board  of  aldenuen,  whereas  it 
should,  and  the  motion  is,  that  it,  by  this  court,  be  limited  in  its 
operation  to  further  proceedings  upon  the  charges  and  specifications 
described  and  set  forth  in  the  petition  of  appellees. 

Assuming  without  question  the  injunction  adjudged  by  the  lower 
court  does  in  fact  restrain  appellants,  the  board  of  aldermen,  pend- 
ing the  appeal,  from  proceeding  to  try  and  displace  memt)ers  of  the 
board  of  public  safety  upon  other  and  additional  charges  and  speci- 
fications, it  does  not  necessarily  follow  we  should  now,  to  prejudice 
of  other  erases  having  precedence,  take  up  and  pass  upon  this  motion, 
when  proper  determination  of  it  practically  requires  consideration  of 
the  whole  case. 

Appellants,  composing  the  board  of  aldermen,  and  claiming  Juris- 
diction to  try  appellees  upon  charges  involving  removal  from  office, 
may  properly  and  decently  insist  upon  conservation  of  all  their 
rightful  authority.  But  it  does  not  seem  to  ua  they  should  know  or 
seek  to  know  there  were  new  and  additional  charges  ready  to  be 
made  against  appellants,  or  that  a  suggestion  of  that  fact  by  them  is 
deserving  of  consideration  by  this  court.  In  this  connection  it  is  not 
improper  to  refer  to  the  finding  of  the  lower  court  that  the  charge 
made  by  appellees  in  their  petition  that  the  trial  of  them  was  in 
pursuance  of  a  conspiracy  by  appellants  to  unlawfully  displace  them 
had  been  made  out  by  proof.  For,  in  view  of  that  finding,  this  court 
should  not  <i  is  pose  of  the  present  motion  until  ready  to  determine 
on  its  merits  the  whole  case. 

The  motion  is,  thereft)re,  for  the  present,  overruled. 


DowiNG  V.  Carr's  adm'r. 
(Filed  Feburary  3,  1897— Not  to  be  reported.) 

1,  Administrators -kn  administrator  may,  in  course  of  settlement  and  dis- 
tribution of  the  estate  of  his  intestate,  acquire  by  assignment  a  promissory 
note,  and  as  such  maintain  an  action  thereon  without  specifically  alleging  the 
obvious  fact  that  such  note  is  an  asset  of  the  estate. 

2.  Pleading — A  denial  in  the  reply  that  the  note  sued  on  was  obtained  by 
fraud,  misrepresentation  "and"  covin  was  good. 

L.  J.  Moore  for  appellant. 


I 
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Geo.  C.  Webb  for  appellee. 
Appeal  from  Fayette  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis. 

An  administrator  may,  in  course  of  settlement  and  distribution  of 
the  estate  of  decedent,  acquire,  by  transfer  and  assignment  a  prom- 
issory note,  and  of  course  as  such,  maintain  an  action  thereon 
without  specifically  alleging  the  obvious  fact  that  such  note  is  an 
asset  of  the  estate. 

In  the  answer  was  a  statement  that  execution  of  the  note  was  ob- 
tained by  fraud,  misrepresentation  and  covin;  and  it  is  argued  that 
the  reply  was  defective  because  it  contained,  simply  a  denial  that 
=8aid  note  was  obtained    by   fraud,   misrepresentaticm   and  covin. 

Fraud  means  and  comprehends  deceit  in  all  the  modes  in  which 
it  may  be  practiced;  and,  therefore,  it  is  inaccurate  to  say  a  party 
was  in  a  particular  transaction  guilty  of  fraud  or  misrepresentation, 
•or  fraud  or  covin;  because,  if  guilty  of  either  of  the  two  last,  he  was 
necessarily  guilty  of  the  former.  So,  according  to  a  fair  interpreta- 
tion of  the  language  used  in  the  reply,  it  may  and  should  be  held 
and  considered  as  equivalent  to  a  denial  that  execution  of  the  note 
was  j)rocured  by  fraud  committed  by  misrepresentation  or  covin, 
the  two  last  being  nearly,  if  not  quite,  syncmomous  terms. 

The  evidence  on  the  trial  of  the  case  was  sufficient  to  authorize  the 
Jury,  under  proper  instructions  given,  to  find  that  the  note  was  based 
upon  a  valuable  consideration,  and  executed  by  appellant  volun- 
tarily, and  without  fraud  of  any  kind  being  practiced  upon  him. 

Judgment  affirmed. 


Lewis  v.  Hayden,  &c. 
(Filed  February  3,  1897— Not  to  be  reported.) 

School  trustees — Damages  for  breach  of  promise  to  employ  teacher — Plaintiff 
is  not  entitled  to  recover  damages  on  account  of  the  refusal  of  defendants  to 
reduce  to  writing  and  sign  an  agreement  which  she  alleges  they,  as  trus- 
tees of  a  common  school  district,  made  to  employ  her  as  teacher,  it  appearing 
that  the  promise  was  made  by  only  two  of  the  three  defendants,  and  that  one 
of  them  was  not  at  the  time  of  the  promise  a  trustee,  and  that  the  other  was 
w^illing  to  complete  the  contract. 

H.  P.  Cooper  for  appellant. 

H.  W.  Rives  and  Finley  Shuck  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

The  appellant  instituted  this  suit  in  the  Marion  Circuit  Court 
against  the  three  defendants,  Hayden,  Burdett  and  Wade,  for  dam- 
4iges  tor  breach  of  contract  in  refusing  to  reduce  to  writing  and  sign 
the  agreement,  which  she  alleges  they  made,  by  which  they  prom- 
ised her  that  she  should  teach  the  common  school  in  District  No.  14, 
in  Marion  county,  for  the  year  1894,  and  in  wrongfully  and  illegally 
compelling  her  to  abandon  the  schoolhouse  against  her  will  and  in 
violation  of  her  rights. 
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The  facts  in  this  case,  as  stated  by  the  appellant,  are  that  she  met 
Hayrlen  in  Lebanon  aiid  asked  him  to  vote  for  her  for  the  school;: 
that  he  replied  that  so  far  as  he  was  concerned  he  had  no  objection,, 
but  that  he  would  see  the  other  trustees  and  let  her  know;  that  oi> 
July  11,  1894,  she  went  to  the  house  of  Burdett  and  there  met  Wade- 
and  Burdett,  and  that  they  talked  over  the  matter;  that  Wade  and 
Burdett  agreed  that  she  should  have  the  school,  and  fixed  the  time 
at  which  the  sc^hool  should  begin,  viz,  on  the  20th  day  of  July,  1894. 
No  written  contract  was  entered  into,  and  Hayden  did  not  know  of 
the  meeting  and  was  not  there.  A  few  days  after  this  conversation 
with  Burdett  and  Wade  she  received  a  letter  from  Wade,  in  which 
he  notified  her  that  he  could  not  comply  with  his  promise. 

The  facts  show  that  at  the  time  of  this  meeting  Wade  had  never 
qualified  as  tru^^tee,  and  that  Hayden  was  not  present  at  the  meeting- 
referred  to,  and  knew  nothing  about  it. 

Section  4445  of  the  Kentucky  Statutes  says:  "The  trustees  in  their 
corporate  capacity,  at  a  meeting  called  for  that  purpose,  shall  employ 
a  qualifieti  teacher;  *  *  *  no  teacher  shall  be  empoyed  until 
after  the  election  and  qualification  of  the  new  board  of  trustees.  It 
(the  contract  between  the  teacher  and  trustees)  must  expressly  pre- 
scribe that  its  terms  are  subject  to  the  provisions  of  the  common 
school  law,  and  shall  be  in  writing,  signed  by  the  teacher  and  at  least 
two  of  the  trustees."  It  is  evident  that  appellant  never  had  any 
contract  with  the  defendants  in  their  official  capacity  as  required  by 
the  above  statute. 

In  this  case  Burdett  admits  that  he  promised  her  the  school,  and 
said  that  he  was  willing  for  her  to  have  it.  The  evidence  shows^ 
that  Hayden  never  promised  her  the  school  at  any  tim'e,  and  was- 
not  present  at  the  meeting,  whilst  W^ade  admits  that  he  promised 
her  that  she  should  have  it,  hut  says  that  said  promise  was  made  be- 
fore he  was  qualified  as  trustee,  and  was  wholly  without  considera- 
tion; that  in  a  day  or  two  he  notified  appellant  that  he  could  not 
comply  with  the  promise,  and  that  the  agreement  made  by  Burdett 
and  himself  with  appellant  was  never  r^uced  to  writing  or  signed 
by  anybody. 

We  do  not  think  that  any  legal  obligation  rested  on  W^ade  to  exe- 
cute the  mere  promise  made  by  him  to  appellant,  and  it  is  apparent 
from  the  evidence  of  appellant  herself  that  she  was  not  in  any  way 
prevented  from  making  any  other  contracts  by  said  promise,  or  that 
she  was  in  any  way  subjected  to  loss  by  failure  to  find  other  employ- 
ment by  reason  of  same.  We  think  she  has  wholly  failed  to  make 
out  a  cause  of  action,  and  the  judgment  of  the  lower  court  is,  there- 
fore, affirmed. 


Cabel,  receiver  v.  Bingham. 
(Filed  February  4, 1897— Not  to  be  reported.) 

Subscription — Peremptory  instruction — In  this  action  by  the  receiver  of  a 
bank  to  recover  a  subscription  alleged  to  have  been  made  by  defendant  to  the 
capital  stock  of  the  bank,  there  was  no  testimony  tending  to  show  that  the 
alleged  subscription  was  made,  and  a  peremptory  instruction  to  find  for  de- 
fendant was  proper. 

Chapman  <&  Sampson  and  J.  \V.  Alcorn  for  appellant. 
Tinsley  &  Faulkner  for  appellee. 
Appeal  from  Bell  Circuit  Court. 
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Opinion  of  the  court  by  Chief  Justice  Lewis. 

Upon  the  issue  whether  appellee  Bingham  subscribed  the  sum  of 
$2,000  to  the  capital  stocic  of  the  Peoples  Bank,  we  think  appellant 
Cabell,  receiver,  failed  to  prove  any  fact  from  which  can  be  drawn 
a  reasonable  inference  that  he  did. 

The  subsiTiption  list  is  not  prcnluced  with  his  name  upon  it,  nor 
is  there  exhiinted  any  boolcn  or  pa[)er8  of  the  bank  showing  that  he 
made  the  subscription.  Indeed  the  witness,  Colston,  who  was  the 
prominent  and  aclive  person  in  soliciting  subscription  of  stock  nec« 
essary  to  establish  the  l)ank,  and  the  subscription  list  fails  to  state 
that  appf'llee's  name  ever  was  by  himself  or  by  his  authority  put 
upon  it.  It  is  admitted  by  appellee  that  he  took  stock  to  the  amount 
ot  $1,000,  which  he  transferred  to  his  wife,  and  that  apfiellant  in  his 
petition  concedes  was  fully  paid.  But  except  what  purports  to  be 
an  account,  taken  from  the  books  of  the  bank,  there  is  nothing  to 
show  that  he  was  a  stockholder  or  entitled  to  any  benefits  as  such, 
and  even  that  account  does  not  show,  as  counsel  argues  is  so,  that 
any  dividend  was  ever  declared  or  paid  to  him  on  stock  amounting 
to  the  sum  of  $2,000.  Indeed  for  that  matter  there  is  no  proof  he 
ever  received  any  dividends  at  all. 

In  our  opinion  the  lower  court  was  bound  to  instruct  the  jury  per- 
emptorily to  tind  for  appellee. 

Judgment  aliirmed. 


WJE.STERN  Union  Tki.egraph  Co.  v.  Johnson. 
(Filed  February  4,  1897.) 

Appeals — Failure  to  file  transcn'pt  in  time — An  order  extending  time  to  file 
bill  of  exceptions  does  not  operate  to  extend  the  time  for  filing  transcript  in 
this  court.  If  it  becomes  necessary  to  have  an  extension  of  time  for  that  pur- 
pose, it  must  be  granted  by  this  court. 

Wright  &  McElroy  for  appellant. 

\V.  E.  Garth  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

As  provided  by  section  734,  Civil  Code,  "the  mode  of  bringing  the 
judgment  of  an  inferior  court  to  the  Court  of  Appeals,  for  reversal 
or  modification,  shall  be  by  appeal,  which  shall  be  granted  as  mat- 
ter of  right  to  a  party  or  privy  against  a  party  or  parties  by  the 
court  rendering  the  judgment,  on  motion  made  during  the  term  at 
which  it  is  rendered  or  thereafter  by  the  cleric  of  the  Court  of  Ap- 
peals, on  application  of  either  party  or  his  privy  upon  tiling  in  the 
office  of  said  clerk  a  copy  of  the  judgment  from  which  he  appeals." 

But  section  738  provides  that  wliere  an  appeal  has  been  granted  by 
the  court  rendering  the  judgment  **the  appellant  shall  file  the  tran- 
script in  the  office  of  the  clerk  of  the  Court  of  Appeals  at  least 
twenty  days  before  the  first  day  of  the  second  term  of  said  court 
next  after  the  granting  of  the  appeal,  unleas  the  court  extend  the 
time,  as,  for  cause  shown,  the  court  may  do.'* 

And  section  740  provides  that  **if  he  fails  to  file  the  transcript 
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within  the  time  allowed  by  section  738,  or  by  the  court  pursuant 
thereto,  his  appeal  shall  he  disml&sed/' 

The  appeal  (ci^nted  in  this  case  by  the  court  rendering:  the  judg- 
ment was,  December  18,  1896,  on  motion  of  appellees,  dismissed  be- 
cause the  transcript  was  not  filed  within  the  time  preseril)ed  by 
section  738.  And  now  the  present  motion  is  to  set  aside  that  order  of 
dismissal  upon  the  ground  that  at  the  time,  which  was  during  the 
June  term,  1896,  the  judgment  was  rendered,  and  hm  Mppesil  to  the 
Ck>urt  of  Appeals  granted,  leave  was  ^iven  to  appellant  until  the 
fifth  day  of  the  next  term  of  the  inferior  court  in  which  to  present 
and  file  its  bill  of  exceptions  therein. 

Section  334  does  authorize  the  court  rendering:  a  judgment  to  give 
to  the  party  objecting  time  to  procure  a  bill  of  exceptions,  not  be- 
yond a  day  in  the  succeeding  term  to  be  fixed  by  the  court,  but 
the  time  within  which  the  appellant  is  required  by  section  738  to  file 
the  transcript  can  not  be  computed  from  the  date  of  filing  the  bill  of 
exceptions;  but,  as  therein  expressly  provided,  from  the  date 
of  the  order  granting  the  appeal  which,  as  prescribed  by  section  734, 
must  be  made,  it'  at  all,  during  the  term  at  which  the  judgment  is 
rendered.  This  court,  therefore,  had,  according  to  the  explicit  re- 
quirement of  section  740,  no  discretion  hut  to  sustain  the  motion  to 
dismias  the  appeal  made  December  18,  1896. 

Whatever  surviving  hardship  there  may  be  in  enforcing  these 
rules  of  practice  can  be  avoided  by  the  appellant  applying  to  the 
Court  of  Appeals  for  an  extension  of  the  time  of  tiling  the  tran- 
script, which,  for  cause  shown,  may,  as  provided  by  section  738,  be 
done. 

The  motion  to  set  aside  the  order  of  January  18,  1896,  is  over- 
ruled. 


Powers,  Little  &  McCormick  v.  Smith. 
(Filed  February  6,  1897— Not  to  be  reported.) 

Ii\junction — Evidence  of  payment — The  evidence  in  thig  case  is  sufficient  to 
sustain  a  judgment  perpetuating  an  injunction  restraining  the  levy  of  an 
execution  issued  upon  a  replevin  bond  upon  the  ground  that  the  bond  had  been 
paid. 

Howard  &  Clay  for  appellants. 

Holt  &  Holt  for  appellee. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  tlie  coi^rt  by  Judge  DuRelle. 

The  appellee,  Smith,  brought  suit  to  enjoin  the  levy  of  an  execu- 
tion issued  on  a  replevin  bond  executed  in  favor  ot  appellants  for 
$338,  alleging  that  ne  had  paid  and  satisfied  the  bond  by  payment 
made  to  J.  C.  McK night,  attorney  for  appellants,  at  the  law  otlice 
of  W.  F.  Hall  at  Harlan  Courthouse,  and  had  taken  a  receipt  in  full 
of  said  amount,  but  that  the  receipt  had  been  lost  and  could  not  be 
produced.  The  petition  alleged  tnat  the  settlement  had  been  made 
in  the  presence  of  McKnight,  A.  L.  Coldiron,  the  then  sheriff,  and 
W.  F.  Hall,  who  was  appellee's  attorney. 

Plaintiti's  lesjtimony  was  to  the  effect  that  he  paid  the  amount  to 
Coldiron,  as  sheriff,  and  that  Coldiron  immediately,  and  in  his  pres- 
ence, paid  ic  to  McKnight  as  c^ttorney  for  appellants. 
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It  is  urj^ed,  on  Viehalf  of  appellants,  that  this  was  a  fatnl  variance 
between  the  allegation  and  the  proof.  This  does  not,  however,  ap-^ 
pear  to  us  to  be  material,  as  the  evidence  showed  the  money  to  have 
oeen  paid  to  McK night  for  appellee  by  the  sheriff.  It  has  been  held 
that  there  is  no  material  variance  between  the  averment  of  a  con- 
tract as  made  between  A  and  B,  and  proof  of  such  a  contract  made 
by  an  agent  for  and  on  t»ehalf  of  A  with  H  (Newman's  Pleadincr  and 
Practice,  pajse  734).  Moreover,  the  appellants  in  their  answer  de- 
nied that  appellee  had  ever  paid  to  them,  or  to  any  person  for  (hetn^ 
any  amount  on  the  debt  aforesaid,  except  $36. 

The  lower  court  |»erpetuated  the  injunction,  and  the  sole  question 
remaining  is  whether  the  evidence  sustains  the  Judgment.  The 
evidence  is  most  unsatisfactory  on  both  sides.  The  deposition  of 
McKulght,  who  had  removed  to  Oklahoma,  was  taken,  but  it  was 
lost,  and  supplied  on  a  reference  to  the  master.  In  that  supplied 
deposition  he  denies  the  receipt  of  any  sum  upon  this  debt  except 
$36.  He  states  that  he  received  a  considerable  sum  from  Hall  in 
payment  of  various  claims  which  he  held  as  attorney  for  appellants 
and  other  parties,  amounting  to  some  $900.  He  does  not,  however, 
undertake  to  give  any  exact  data  as  to  the  amounts  of  the  various 
debts,  or  what  amount  was  paid  upon  any  one  of  them. 

On  the  other  hand,  the  appellee,  while  stating  that  Hall  paid  debts 
amounting  to  somewhat  over  $900  on  his  behalf^  gives  no  exact  state- 
ment in  regard  to  any  of  them;  nor  does  Hall  profess  to  be  able  to- 
state  the  debts  he  settled  for  Smith,  or  that  this  debt  of  $338  was  one 
of  those  which  he  settled.  He  states  in  general  terms  that  he  paid 
between  $1,000  and  $1,6(M)  on  behalf  of  appellee  out  of  purchase 
money  due  by  him  to  appellee  for  property  purchased. 

In  view  of  all  the  testimony,  we  are  unable  to  say  that  the  chan- 
cellor, who  may  be  supposed  to  have  personal  knowledge  of  the 
witnesses,  erred  in  his  conclusion  of  fact. 

The  judgment  is  affirmed. 


^l\e  Kei^tiicky  Ij:aW  Reporter. 
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Mercer  v.  Park  City  Mineral  Water  Co. 
(Filed  January  15,  1897— Not  to  be  reported.) 

1.  Corporationtt — Individual  liability  of  stockholders — Where  a  corporation 
which  purchased  land  upon  which  there  was  a  vendor's  lien  undertook  with  its 
vendor  as  a  part  of  the  consideration  to  discharge  that  lien,  the  corporation 
becoming  insolvent  and  the  land  failing  to  sell  for  enough  to  satisfy  thQ 
lien,  the  stockholders  are  not  personally  liable  to  the  holder  of  the  lien,  the 
chancellor's  finding  that  they  owe  nothing  upon  tneir  stock  being  sustained  by 
the  evidence,  from  which  it  appears  that  by  agreement  of  the  parties  at  the 
time  of  the  organization  of  the  corporation  no  stock  was  to  be  issued  except 
paid-up  stock,  and  that  the  land  was  received  by  the  corporation  in  full  pay- 
ment of  its  entire  capital  stock,  which  was  an  adequate  consideration,  to  which 
agreement  the  immediate  vendor  of  the  corporation  was  a  party. 

2.  Substitution — The  original  vendor  has  no  rights  against  the  corporation 
or  its  stockholders  except  by  way  of  substitution  to  the  rights  of  his  vendee^ 
who  sold  and  conveyed  to  the  corporation. 

Geo.  H.  Galloway  for  appellant. 

Edward  W.  Hines,  Mitchell  &  DuBose  and  Wright  <fe  McElroy 
for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

This  is  an  appeal  from  a  judgment  of  the  Warren  Circuit  Court 
dismissing  appellant's  action. 

On  the  10th  day  of  October,  1891,  the  appellant,  D.  E.  Mercer,  sold 
and  conveyed  to  L.  C.  Johnson  a  small  tract  of  land,  on  which  was 
located  a  well  of  mineral  water,  which  was  said  to  be  of  fi:reat  value 
for  medicinal  purp«>ses.  The  price  paid  and  to  be  paid  was  $5,000, 
one-third  of  which  was  at  the  time  paid  in  money,  and  the  remain- 
der to  be  paid  in  two  equal  payments  in  one  and  two  years  there- 
after, and  appellant,  upon  the  payment  and  execution  of  the  notes,. 

•      vol.  18—63 
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conveyed  said  land  to  Johnson,  reserving  a  lien  to  secure  the  defer^ 
red  payments. 

The  money  to  pay  the  cash  payment  on  said  land  was  furnished 
by  appellees,  J.  W.  Starks  and  I,  B.  Wilford,  on  the  same  day. 
The  corporation  known  as  Park  City  Mineral  Water  Co.  was 
formed  and  article  of  incorporation  drawn  up,  sigfned  and  duly 
acknowledged,  and  said  corporation  fully  organized  by  the  elec- 
tion of  J.  W.  Starks,  president;  I.  B.  Wilford,  vice-president;  L.  C. 
Johnson,  si^cretary,  and  T.  S.  McGlnis,  treasurer.  These  officers  and 
F.  G.  Wooten  eomf)osed  all  the  stockholders  of  said  company.  The 
capital  stock  was  $10,000,  divided  into  shares  of  $100  each,  upon  the 
organization  of  said  corporatij)n.  L.  C.  Johnson  c(mveyed  to  said 
corporaticm  the  land  bought  of  appt*llant  in  consideration  <»f  its  en- 
tire capital  stock,  and  said  corporation  assuniing  to  pay  the  balance 
of  the  purchase  money  when  due  to  Mercer,  which  was  a  lien  on  the 
iand  so  conveyed.  Thereupon  the  stock  was  issued  and  distributed, 
giving  to  J.  W.  Starks  thirty-three  shares,  I.  B.  Wilford  thirty- 
three  shares  and  to  Wooten,  McGinis  and  Johnson  eleven  shares 
each,  and  the  remaining  share  was  given  to  Mitchell  &  DuBose  for 
services  rendered  in  the  preparation  of  articles  of  incorporation. 
Appellee  Stephens  bought  stdck  in  the  corporation  after  its  organ- 
ization. The  notes  of  Johnson  having  fallen  due  and  not  being 
paid,  Mercer,  the  a})pellant,  sued  Johnson  and  the  Park  City  Water 
<]Jo.  and  obtained  Judgment  and  the  enfonrement  of  his  lien  on 
the  land.  The  land  being  sold  brought  the  sum  of  $3,002.  This 
amount  was  credited  on  the  judgment,  leaving  sotnething  over 
$800  due  ar.d  unpaid.  Aa  execution  was  issued  on  said  judgment 
for  the  balance  due  Mercer  against  Johnson  and  Park  City  Water 
€k).  and  was  returned  by  the  sheriff  of  Warren  county'  no  property 
foun(l,  whereupon  ap^K^llant  brought  thi-*  action  in  equity  and  made 
the  original  stockholders  of  said  corporation  parties  defendant,  charg- 
ing that  they  still  owed  on  their  stock  and  had  not  paid  to  said 
corporation  more  than  twenty-five  per  cent,  of  the  par  value  of  their 
stock,  and  averring  that  large  sums  were  due  from  each  of  said 
stockholders  to  said  corporation,  and  ask  that  the  defendants  be  re- 
quired to  pay  on  their  stock  a  suflicient  amount  to  pay  the  balance 
of  apt>ellant^s  judgment  and  cost.  The  stockholders  filed  answer 
and  deny  that  they  owe  to  ^'aid  corporation  any  amount  on  the  capi- 
tal stock  of  said  corporation;  that  the  stock  issued  to  them  was  fully 
paid-up  stock  at  par  value,  and  that  when  said  corporation  was  or- 
ganized it  contracted  with  Johnson  to  buy  from  him  the  land  he 
(Johnson)  had  purchased  from  Mercer,  the  appellant,  and  agreed  to 
give  said  Johnson  $10,000  and  pay  the  remainder  of  the  purchase 
money  to  Mercer,  averring  that  at  the  time  of  said  trade  said  land 
was  worth  $10,(KKI  or  more;  that  the  medicinal  qualities  of  the  water 
of  said  well  was  of  great  value. 

Defendant  also  averred  that  at  the  time  of  the  organization  of  said 
corporation  it  was  agreed  that  Johnson  should  convey  the  land  t<) 
said  corporation  for  its  entire  capital  stock,  to  be  issued  as  paid-up 
stock;  to  be  shtired  in  by  the  stockholders  in  the  proportion  asset 
out— that  is,  Starks  was  to  have  thirty-three  shares,  I.  B.  Wil- 
ford thirty-three  shares  and  the  other  appellees  eleven  shares  each — 
all  of  which  was  to  be  issued  as  paid-up  stock.  The  proof  shows  that 
the  land  and  well,  at  the  time  of  the  conveyance  to  the  company, 
was  worth  at  least  $10,000,  and  some  of  the  witnesses  estimate  the 
value  of  it  at  from  $30,000  to  $100,0(M),  considering  the  profits  on  the 
sale  of  water,  which  seems  to  have  been  enormous.  No  fraud  is 
charged  or  intimated  in  the  pleadings  or  proof  in  the  case.    There- 
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fore,  the  main  question  of  inquiry  is  wliether  appellees  still  owe  any- 
thing on  thie  shares  of  stock  issued  to  them  or  transferred  to  them 
by  Johnson  at  the  time  of  the  organization  of  said  corporation. 

The  judge  of  the  circuit  court  who  tried  the  case  determined  the 
issue  in  ftivor  of  the  appellees,  it  being  a  question  of  what  weight 
should  be  given  to  the  finding  of  the  circuit  judge.  The  testimonj', 
however,  shows  that  by  agreement  of  the  parties  at  the  time  of  the 
organization  of  said  corporation  no  stock  was  to  be  issued  except 
paid-up  stock,  and  that  the  land  was  received  by  said  corporation  In 
full  payment  of  its  entire  capital  stock,  and  which  was  agreed  to 
by  Johnson  and  the  purchaser  of  the  stock.  Therefore,  Johnson 
could  not  claim  anything  from  the  stockholders  on  account  of  non- 
paid-up  stock,  and  Mercer's  right  as  against  the  corporation  and  its 
stockholders  arises  solely  out  of  his  right  of  substitution  to  the  rights 
of  Johnson.  All  that  Mercer  had  whs  a  lien  on  the  land,  as  he  made 
no  contract  with  the  corporation  and  created  his  debt  before  the  cor- 
poration had  an  existence. 

We  concur  in  the  judgment  of  the  circuit  court  and,  therefore,  af- 
firm the  judgment. 


M(!Kke's  adm'r  v.  Ward  &  Dickson. 
(Filed  January  20,  1897— Not  to  be  reported.) 

1.  Attorney's  fee  for  defending  07ie  adjudged  a  Zuwa^'c— While,  in  a  proceed- 
ing to  have  one  adjudged  of  unsound  mind,  such  one  is  entitled  to  have  the 
services  of  an  attorney,  and  his  estate  is  liable  for  a  reasonable  compensation 
for  such  services  as  were  necessarily  rendered  in  the  conduct  of  the  defense, 
the  court  can  not  presume  that  because  the  services  were  rendered  at  the  in- 
stance of  the  defendant  they  were  necessary,  the  defendant  having  no  power 
to  bind  himself  or  his  estate. 

2.  Same — Therefore,  in  this  case,  in  the  absence  of  an  allegation  that  the 
services  rendered  were  necessary,  the  appellees  are  not  entitled  to  recover 
against  the  estate  of  the  person  of  unsound  mind  a  fee  for  defending  him, 
they  having  been  employed  at  his  instance  by  counsel  who  were  already  repre- 
senting him. 

G.  C.  Lock  hart  and  Hanson  Kennedy  for  appellant. 

J.  Q.  Ward  for  appellees. 

Appeal  from  Bourbon  Circuit  Court, 

Opinion  of  the  court  by  Judge  Paynter. 

"  The  appellees,  Ward  &  Dickson,  were  partners  in  the  practice  of 
law,  and  bring  this  action  on  an  account  for  service:^  rendered  Din- 
widdle McKee  in  a  proceeding  in  the  name  of  the  Commonwealth 
for  the  appointment  of  a  trustee  and  committee  for  him. 
They  file  as  part  of  their  petition  a  writing  as  follows,  to  wit: 

'*Millersburg,  Ky.,  February  18,  1892. 
**  Purnell  &  Brent : 

'♦Dear  Sirs:— You  had  better  see  Ward  &  Dickson  and  get  them 
to  help  in  the  next  suit.  D.  McKee." 

It  is  alleged  that  they  were  employed  by  Purnell  &  Brent,  acting 
at  the  instance  and  on  behalf  of  McKee;  that  they  rendered  serv- 
ices in  that  proceeding  of  the  fair  and  reasonable  value  of  $200,  and 
which  McKee  had  agreed  to  pay  them. 
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It  is  alleged  in  the  answer  that  at  the  time  the  services  were  ren- 
dered MoKee  was  nan  compos  mentis,  and  had  not  nuflicient  niiiKl 
to  understand  or  to  make  or  enter  into  the  alleged  contract  or  any 
contract,  or  to  authorize  the  employment  of  plaintiffs  to  assist  in 
the  proceeding?. 

A  demurrer  was  sustainc^J  to  the  answer. 

There  was  no  denial  in  the  answer  that  McKee  executed  the  writ- 
ing purporting;  to  authorize  Purnell  &  Brent  to  employ  Ward  4t 
Dickson,  or  that  the  services  were  rendered,  or  that  the  amount 
charjred  was  reasonable. 

If  McKee's  condition  was  as  described  in  the  answer,  he  was  in- 
capable of  making  a  contract  for  any  certain  amount  for  the  servicer 
of  attorneys  to  defend  the  proceerilnKS  to  have  him  declared  of  un- 
sound mind,  nor  could  he  bind  himself  or  estate  for  any  sum  for 
such  purpose,  unless  they  were  needed  or  were  necessary  to  properly 
conduct  his  resistance  of  the  proceedings. 

It  would  not  do  to  say  that  where  proceedings  are  instituted  to* 
have  oneadjudjfed  non  compos  mentis  that  he  can' not  be  made  liable 
for  the  services  of  attorney  reasonably  necessary  to  defend  the  pro- 
ceeding. If  that  were  the  case  wherever  such  proceedings  were  in- 
stituted, he  would  be  deprived  of  means  necessary  to  properly  try 
the  question  involved,  if  he  is  adjudged  of  unsound  mind  or  to  be 
a  lunatic,  it  means  that  the  management  of  his  estate  is  taken  from 
him,  and  perhaps  the  control  of  his  person  will  he  given  to  another. 
It  is  just  and  lawful  that  he  should  have  the  privilege  of  every  rea- 
sonably available  means  to  resist  such  proceeding,  and  this  he  will 
not  have  if  he  cannot  bind  himself  or  estate  for  reasonable  attornev 
fees  to  a  necessary  number  of  lawyers.  Although  he  may  be  in  such 
proceedings  adjudged  of  unsound  mind,  and  hav^  been  so  at  the  time 
they  were  instituted,  stili  it  would  not  follow  that  reasonable  com- 
pensation should  not  be  paid  attorneys  reasonably  necessary  to  con- 
duct his  defense. 

If  he  were  of  unsound  mind  he  could  not  bind  himself  or  estate 
for  the  services  of  attorneys,  regardles"*  of  numt)er  and  necessity  for 
their  services.  If  he  have  attorneys  representing  him,  and  desiref^ 
others  to  assist,  then  thos^e  whom  he  so  desires  to  assist  can  not  render 
services  and  compel  his  estate  to  pay  them,  unless  such  services  were 
reasonably  necest^ary  in  the  conduct  of  the  defense. 

While  the  court  knows  that,  in  prcK*eedings  to  have  one  adjudged 
of  unsound  mind,  he  is  entitled  to  have  the  services  of  an  attorney^ 
for  the  reasonable  compensation  of  which  his  estate  is  liable,  still  it 
can  not  presume  that  because  they  were  rendered  at  the  instance  of 
the  person  of  unsound  mind  they  were  necessary. 

Nayler  v.  Nayler,  4  Dana,  346,  was  a  proceeding  in  chancery  to 
have  one  adjudged  of  unsound  mind,  and  the  court  held  that  pend- 
ing the  proceedings  it  was  proper  to  allow  a  'Competence  for  his> 
support,  and  also  allow  him  the  means  to  defend  and  traverse  the 
inquisition." 

To  sustain  this  conclusion  the  court  cited  In  re  Holmes,  3  Oond. 
Eng.  IleF)orts,  626,  where  the  question  arose  as  to  what  should  be 
done  with  the  estate  pending  the  commission  of  lunacy,  and  the 
Lord  Chancellor  said:  "It  is  absolutely  necessary  that  the  friends  of 
Mr.  Holmes  should  have  the  pecuniary  means  of  resisting  the  com- 
mission." 

The  proceedings  in  question  were  of  a  more  summary  character 
than  those  in  chancery,  still  the  same  necessity  existed  for  legal 
services. 

The  demurrer  to  the  answer  should  have  been  overruled.    Instead 
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of  the  court  being  required  to  presume  the  services  which  the  plain- 
tiflR*  rendered  were  necessary,  they  should  have  alleged  that  fact, 

A  case  might  arise  where  an  unnecessary  number  of  attorneys  be- 
l^an  their  wqrls  at  the  same  time  and  under  like  circumstances, 
when  it  wouid  be  proper  to  make  an  allowance  of  a  proper  amount 
to  cover  a  reasonable  expense  of  attorneys  for  defendmg  an  inquisi- 
tion, and  apportion  it  amonR:  the  attorneys  rendering  the  services. 

The  Judgment  is  reversed,  with  directions  to  overrulie  the  de- 
murrer to  the  answer,  and  for  further  proceedings  consistent  with 
4his  opinion. 


Bannon  v.  Murphy. 
(Filed  January  29,  1897— Not  to  be  reported.) 

i.  Obstruction  of  alley — Measure  of  damages — The  owner  of  land  abutting 
upon  a  street  or  alley,  one  end  of  which  is  obstructed  so  that  he  can  not  have 
egress  from  his  property  to  other  streets  ^^in  that  direction"  has  suffered  an 
injury  peculiar  to  himself  by  reason  of  the  public  nuisance,  and  is  entitled  to 
nominal  damages  upon  that  fact  alone  being  made  evident  to  the  jury. 

2.  Same  —The  measure  of  damages  for  such  an  obstruction  is  the  value  of 
the  use  during  the  time  the  obstruction  was  continued:  and  while  as  to  that 
part  of  plaintiff's  property  which  was  rented,  it  may  be  that  the  measure  of 
recovery  was  limited  to  the  diminution  in  rental  value  paused  by  the  obstruc- 
tion, the  defendant  can  not  complain  that  the  jury  was  not  specifically  so 
instructed,  no  such  instruction  being  asked,  and  the  instruction  given  not' 
authorizing  the  jury  to  go  beyond  compensation  for  loss  in  rental  value  by 
reason  of  the  nuisance. 

3.  Same — As  to  property  which  the  plaintiff  permitted  her  son  and  his  fam- 
ily to  occupy  free  of  rent,  the  measure  of  recovery  was  not  limited  to  the 
diminution  in  rental  value,  plaintiff  being  entitled  to  recover  for  any  diminu- 
iiion  in  the  value  of  the  use  of  the  property  as  a  home  for  her  son. 

Lane  &  Burnett  for  appellant. 

Phelps  &  Thum  for  appellee. 

Appeal  from  Jefferson  (Mrcuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  DuRelle. " 

This  lititration  grows  out  of  an  allejred  obstruction  to  the  use  of  the 
alley  system  in  thf^  city  square  in  Louisville,  bounded  on  the  north 
by  Maple  street,  on  the  enst  l)y  Thirteenth,  on  the  soutii  by  Lexing- 
ton, and  on  the  west  by  Fourteenth  street.  A  2()-foot  alley,  160  feet 
south  of  Maple  street,  connects  Thirteenth  and  Fourteenth;  a  4()-foot 
alley,  calUd  Cotton  street,  16n  feet  north  of  Lexinijton,  also  connects 
those  two  streets,  and  a  thinl  alle3',  2U  feet  wide,  runs  north  and 
rdouth  midway  between  Thirteenth  and  Fourteenth  streets,  connect- 
ing the  two  alleys  first  mentioned. 

The  appellant  owns  a  lot  frontinsr  95  feet  on  Thirteenth  street,  and 
•extending  west  200  feet  to  the  connecting  alley,  and  another  lot  front- 
ing 180  feet  on  Fourteenth  street,  and  extendinir  east  to  the  same 
ralley,  both  lots  being  bounded  on  the  south  by  the  40- foot  alley  called 
Cotton  street. 

Appellee  owned  a  lot  fronting  42}  feet  on  the  west  side  of  Thir- 
i^entn  street,  north  of  and  adjoining  appellant's  first-named  lot. 
Appellant  had  erected  a  building  across  the  southern  end  of  the  20- 
foot  alley  dividing  his  two  lots,  at  its  intersection  with  Cotton  street, 
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and  appellee  brought  this  suit  for  damages  alleged  to  have  been 
caused  her  by  denying  ingress  and  egress  to  and  from  the  rear  of  her 
premises  through  the  20-foot  alley  to  Cotton  street,  and  by  reason  of 
the  impediment  of  the  surface  drainage  from  her  lot  through  thai 
alley,  caused  by  the  obstruction  of  the  southern  end. 

The  petition  specifically  negatives  the  idea  that  the  suit  is  brought 
for  any  permanent  injury  to  the  land,  and  limits  the  recovery  sought 
to  damages  to  the  use  of  said  property  during  a  period  of  about  five 
years  prior  to  the  bringing  of  the  suit. 

The  evidence  having  been  heard  and  the  jury  instructed,  a  verdict 
for  $300  was  rendered  in  favor  of  appellee.  The  only  questions  pre- 
sented for  decision  upon  this  appeal  are:  Whether  the  court  properly 
instructed  the  jury;  and  if  so,  whether  the  verdict  was  excessive. 

There  were  two  cottages  on  appellee's  lot,  in  one  of  which  she 
permitted  her  son  and  his  family  to  reside,  rent  free,  and  the  other 
of  which  was  in  his  charge  as  her  agent  to  collect  the  rents,  she  al- 
lowing him  the  rents  to  aid  in  the  support  of  his  family. 

No  question  is  made  by  appellant  that  his  obstruction  of  the  alley- 
was  without  right,  and  that  question  has  been  decided  by  this  court 
(Bannon  v.  Rohmeiser,  90  Ky.,  48).  But  it  is  contended  that,  inas- 
much as  appellee  has  an  outlet  from  the  rear  of  her  property  north- 
ward by  way  of  the  connecting  alley  and  the  20-foot  alley  running 
between  Thirteenth  and  Fourteenth  streets;  and,  further,  as  the 
appellee  did  not  live  on  the  property,  and  suffered  no  personal  in- 
convenience from  the  obstruction  to  the  alley,  the  court  should  have 
instructed  the  Jury  that  the  measure  of  damages,  if  any  had  been 
suffered,  was  the  diminution  of  the  rental  value  during  the  period 
of  the  obstruction.  It  is  further  objected  that  the  petition  sets  forth 
no  specific  damage  which  resulted  to  appellee,  but  in  the  case  of 
Gargan  v.  L.,  N.  A.  &  C.  Ry.  Co.  (11  Ky.  Law  Rep.,  492),  it  was- 
held  that  the  stor>ping  up  of  one  end  of  a  street  or  alley  gave  to  the 
owner  of  property  bordering  thereon  a  right  of  action  for  damages^ 
greater  or  less,  according  to  the  circumstances  of  the  case. 

We  are  of  opinion  that  the  owner  of  land  abutting  upon  a  street 
or  alley,  one  end  of  which  is  obstructed  so  that  he  can  not  have 
egress  from  his  property  to  other  streets  in  that  direction^  has  suflfered 
an  injury  peculiar  to  himself  by  reason  of  the  public  nuisanre,  and 
is  entitled  to  nominal  damages  upon  that  fact  alone  being  made  evi- 
dent to  the  jury. 

This  very  point  was  decided  in  the  case  of  Bracken  v.  Min.  &  St. 
P.  Ry.  Co.  (39  Min.,  41),  cited  by  appellant,  where  the  court  saidr 
**The  owner  of  lots  abutting  upon  a  public  street  has  such  special  in- 
terest in  the  street  different  from  that  of  the  general  public  as  to  en- 
title him  to  maintain  a  private  suit  for  damages  against  the  party 
who  wrongfully  obstructs  the  street  in  front  of  or  near  his  property, 
but  not  upon  his  soil,  so  as  to  practically  cut  off  all  public  access- 
to  it.'' 

So,  in  the  case  of  Grogan  v.  L.,  N.  A.  &  C.  Ry.  Co.  (11  Kv.  Law 
Rep.,  490),  Judge  Pryor  delivering  the  opinion  of  this  court,  said: 
"While  many  of  the  witnesses  say  that  the  appellants  ought  not  ta 
complain,  because  they  are  not  injured,  the  fact  exists  that  the  in- 
gress and  egress  to  and  from  their  homes  to  Fourteenth  street  is 
closed  if  that  ordinance  of  the  city  is  enforced;  and,  as  a  result* 
when  they  wish  to  travel  east  on  fo<»t  or  in  a  vehicle,  they  must  first 
go  west,  leaving  Fourteenth  street  behind,  and  travel  to  Fifteenth 
street.  That  this  w()rks  an  inconvenience  and  injury  to  the  lot 
owners  who  had,  in  the  first  place,  but  the  two  modes pf  ingress  and 
egress,  is  too  plain  a  proposition  to  be  controverted,  and,  besides  the 
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fact  of  the  injury  is  established  upon  testimony  not  in  effect  dis- 
puted MS  to  the  great  inc(»nvenience  that  must  necessarily  result  to 
the  owners  of  lots  bordering?  on  this  street  and  lying  between  Four- 
teenth and  Fifteenth  streets.'*  (Gleason  v.  Schneider,  7  Kv.  Law 
Rep.,  834.) 

So  in  Wood  on  Nuisances,  section  866:  **In  an  action  for  a  nuis- 
ance, the  recovery  is  limited  to  the  actual  damage  sustained.  But,, 
even  though  no  actual  damage  is  shown,  if  a  nuisance  is  established, 
the  law  imports  damage  for  an  injury  to  the  right,  and  at  least  nom- 
inal damages  may  be  recovered  to  protect  the  right." 

Upon  appellant's  motion  the  court  gave  to  the  jury  instructions- 
marked  Nos.  1  and  2,  as  follows: 

'*1.  The  Jury  are  directed  not  to  take  into  consideration  the  injury 
or  damage,  if  any,  the  plaintiff  has  sustained  in  consequence  of  the 
smoke  from  or  heat  of  or  proximity  of  the  kilns  to  her  premises. 

*'2.  The  jury  can  not  tnke  into  consideration  or  allow  the  plaintifiT 
any  amount  for  depreciation  in  the  value  of  her  lots  of  land  and  im- 
provements in  consequence  of  the  obstructions  complained  of  by 
her." 

And  on  the  court's  own  motion  two  other  instructions,  numbered 
1  and  2,  were  jriven,  as  follows: 

'*1.  The  court  instructs  the  jury  that  the  alley,  twenty  feet  wide, 
in  the  rear  of  plaintiff's  lot  and  Cotton  street,  or  the  alley,  forty  feet 
wide,  mentioned  in  the  pleadings  and  the  evidence,  are  both  public 
highways  in  the  city  of  Louisville,  and  the  defendant  has  no  right 
to  obstruct  either  of  them  in  such  a  manner  as  to  interfere  with  the 
plaintiff's  reasonable  use  thereof  as  a  means  of  ingress  and  pgress- 
through  them  to  said  lot;  and  if  the  jury  shall  believe  from  the  evi- 
dence that  the  use  of  said  highways  has  been  so  obstructed  by  the- 
defendant,  and  that  plaintiff  has  sustained  injury  thereby,  then  the 
law  is  for  the  plaintiff,  and  the  jury  should  award  her  such  a  sum  as- 
they  may  believe  from  the  evidence  will  fairly  and  reasonably  com- 
pensate her  for  being  deprived  of  the  reasonable  use  of  said  high- 
ways during  five  years  next  before  the  institution  of  this  action,  not 
exceeding  the  sum  claimed  in  the  petition. 

"2.  During  the  five  years  next  before  the  bringing  of  this  actioi^ 
the  plaintiff  had  the  right  to  use  the  said  highways,  and  it  is  no  de- 
fense to  plaintiff's  right  to  recover  whatever  damages  she  may  have 
sustained  during  that  time,  if  any,  by  reason  of  the  obstruction  of 
the  use  thereof  by  the  defendant  that  the  said  alleys  could  not  be- 
u.sed  (if  that  be  the  fact)  prior  to  the  erection  of  said  obstruction." 

Appellant  did  not  ask  an  instruction  limiting  the  measure  of  re- 
covery to  the  diminution  in  rental  value  caused  by  the  obstruction; 
but  much  stress  is  laid  by  counsel  upon  the  fact  that  appellee  herself 
did  not  occupy  any  part  of  the  premises  as  a  home,  and  that,  there- 
fore, the  limit  of  recovery  was  the  diminution  in  rental  value  caused 
by  the  nuisance.  It  might  have  been  proper  for  the  court  to  have- 
included  in  its  instructions  a  statement  that  the  measure  of  damages, 
as  to  the  rented  cottage  was  the  diminution  of  rental  value.  Not  so, 
however,  we  think,  as  to  the  cottage  occupied  by  her  son  and  hia 
family.  While  from  month  to  month  she  gave  her  son  the  use  or 
the  premises  occupied  by  him  free  of  rent,  she  was  entitled  to  have- 
the  use  of  the  property  go  to  him  without  diminution  in  its  value 
by  reason  of  the  wrongful  acts  of  appellant.  We  think,  however,, 
that  the  instruction  did  not  authorize  the  jury  to  go  beyond  com- 
pensation lor  loss  in  rental  value  by  reason  of  the  nuisance;  and,  ia 
the  at)sence  of  any  moticm  by  appellant  to  instruct  the  jury  specifi- 
cally upon  that  point,  the  verdict  will  not  be  disturbed,  especially^ 
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as  it  is  evident,  talcing:  all  the  testimony  together,  that  the  jury 
based  their  verdict  upon  the  diminution  in  rental  value. 

As  said  in  Bannon  v,  Bohmeiser,  (17  Ky.  Law  Rep.,  1378),  "the 
measure  of  damages  in  this  case  in  the  diminution  of  the  value  of 
the  use  durin^r  the  time  the  nuisance  was  continued  (f^ee  Woodin  v. 
Wentworth,  67  Mich.,  278),  and  the  instruction  given  by  the  lower 
-court  properly  presented  tnat  question  to  the  jury."  (Randolph  v. 
Bloomfiefd,  77  Iowa,  60;  Baltimore  A  Potomac  R.  R.  v.  Fifth  Bap- 
tist Church,  108  U.  8.,  318.) 

In  the  c*a8e  last  mentioned  Mr.  Justice  Field,  delivering  the  opin- 
ion of  the  court,  said:  **Plaintitf  was  entitled  to  recover  because  of 
the  inconvenience  and  discomfort  caused  to  the  con&:rei;ation  a^^cm- 
bled,  thus  necessarily  tending  to  destroy  the  use  of  the  building  for 
the  purpose  for  which  it  was  erected  and  dedicated.  The  property 
might  not  be  depreciated  in  its  salable  or  market  value,  if  the  build- 
ing had  lieen  entirely  closed  for  those  purposes  by  the  noise,  smoke 
and  odors.of  the  defendant's  shops.  It  might,  then,  perhaps,  have 
brought  in  the  market  as  great  a  price  to  be  used  for  some  other  pur- 
pose. But,  as  the  court  below  very  properly  said  to  the  jury,  the 
congregation  had  the  same  right  to  the  comfortable  enjoyment  of  its 
house  for  church  purposes  that  a  private  gentleman  has  to  the  com- 
fortable enjoyment  of  his  own  house,  and  it  is  the  discomfort  and 
annoyance  in  its  use  for  those  purposes  which  is  the  primary  consid- 
eration in  allowing  damages.  As  with  a  blow  on  the  face,  there  may 
be  no  arithmetical  rule  for  the  estimate  of  damatres.  Ther**  is,  how- 
ever, an  injury,  the  extent  of  which  the  jury  may  measure." 

And  in  Wood  on  Nuisances,  section  8G(>,  it  is  said:  '*In  cases  where 
the  injury  is  of  a  visible,  tangible  character,  the  damage  may  at 
times  be  susceptible  of  exact  measurement;  but,  in  a  majority  of  in- 
stances, the  subject  of  damages  will  rest  largely  in  the  discretion  of 
the  jury.  In  the  case  of  an  action  for  an  injury  to  the  comfortai>le 
enjoyment  of  property  by  a  person  in  possession  no  precise  rule  for 
ascertaining  the  damage  can  be  given,  as  in  the  very  nature  of 
things  the  subject-matter  affected  is  not  susceptii)le  of  exact  meas- 
urement; therefore,  the  jury  are  left  to  say  what,  in  their  judgment, 
the  plaintiff  ought  to  have  in  money,  and  what  the  defendant  ought 
to  pay,  in  view  of  the  discomfort  or  annoyance  to  which  the  plain- 
tiff and  his  family  have  been  subjected  by  the  nuisance;  an*!  whether 
the  verdict  is  large  or  small,  if,  in  view  of  the  evidence,  it  has  any 
reasonable  foundation,  it  will  not  he  disturi»ed  because  it  is  too  small 
on  the  one  hand,  or  too  large  on  the  other.  But,  in  the  case  of  an 
action  by  the  reversioner  for  an  injury  to  the  estate,  the  damages 
are  usually  the  subject  of  easy  computation.  Thus,  if  the  injury 
complained  of  is  the  loss  of  a  tenant,  the  actual  rental  value  of  the 
premises  during  the  period  that  the  premises  have  remained  unoc- 
■cupied  is  the  limit  of  recovery." 

In  this  case  the  appellee's  use  of  one  of  the  cottages  as  a  home  for 
her  son,  and  diminution  in  the  value  of  that  use  was  an  injury  for 
-which  she  was  entitled  to  recover. 

The  second  instruction  given  suo  motu  by  the  court  is  objected  to 
by  ap[>ellant;  but  it  appears  to  us  to  be.  merely  an  instruction  in 
strict  accordance  with  the  doctrines  laid  down  in  this  opinion  that, 
^s  matter  of  law,  plaintiff  was  entitled  to  recover  something  for  an 
obstruction  to  one  end  of  an  alley  upon  which  her  property  abutted. 

For  the  reasons  given  the  judgment  is  affirmed. 
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Bannon  V.  King. 
(Filed  January  29, 1897— Not  to  be  reported.) 

T/ie  judgment  in  this  case  is  affirmed  for  the  reasons  given  in  Bannon  v. 
Murphy,  supra. 

Lane  &  Barnett  for  appellant. 
,  Phelps  &  Thum  for  appellee. 
Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 
Opinion  of  the  court  by  Judge  DuRelle. 

The  pleadincrs  and  evidence  in  this  ease  are  practically  the  same  as 
in  the  case  of  Bannon  v.  Murphy,  this  day  decided,  except  that  ap- 
pellee'^ lot  was  the  third  lot  on  Thirteenth  street,  north  of  the  95- 
foot  lot  of  appellant,  and  that  appellee  occupied  the  house  on  his  lot 
as  a  home.  The  trial  court  refused  to  Rive  the  instructions  oflered 
by  both  plaintiff  and  defendant,  but  on  its  own  motion  uave  instruc- 
tions Nos.  1  and  2  as  follows: 

**lflt.  It  is  admitted  of  record  by  the  defendant  that  Cotton  street, 
or  the  40  foot  alley  and  the  2()foot  alley  mentioned  in  the  pleadings 
and  testimony,  were  public  highways  at  the  time  of  building  de- 
fendant's brick  buihiing  across  the  20-f(K)t  alley.  The  court  instructs 
the  jury  that  the  plaintiff,  during  the  five  years  next  before  the  fil- 
ing of  his  petition  in  this  action  ms  the  owner  of  the  property  of 
plaintiff  mentioneci  in  the  testimcmy,  had  the  right  to  the  free  and 
uninterrupted  use  of  said  20-t()ot  alley  and  ('olton  street,  and  that 
defendant  had  no  right  to  obstruct  either  said  Cotton  street  in  the 
manner  stated  by  the  defendant  in  his  testimony,  or  to  build  the 
building  acro>s  the  20- foot  alley  ig  the  manner  shown  by  the  defend- 
ant in  his  tastimony,  and  the  court  instructs  the  jury  that  the  law*  is 
for  the  plaintiff,  ancj  the  jury  should  find  for  the  plaintiff  such  sum 
as  the  jury  believes  from  the  evidence  will  fairly  and  reasonably 
compensate  the  plaintitf  for  the  injury  sustained  by  the  plaintiff  by 
such  obstructions  during  the  five  years  next  before  the  filing  of  the 
petition  in  this  action. 

"2(1.  During  the  five  years  next  before  the  beginning  of  this  action 
the  plaintiff  had  the  right  to  use  the  said  highways,  and  it  is  no  de- 
fense to  plaintiffs  right  to  recover  whatever  daniagps  he  may  have 
sustained  during  that  time,  if  any,  by  reason  <»f  the  obstruction  of 
the  same  thereof  by  the  defendant  that  the  said  alleys  could  not  he 
used,  if  that  l)e  the  fact,  prior  to  the  erection  of  said  obstructions." 

The  jury  returned  a  verdict  for  $2()U. 

These  instructions  are  in  full  accord  with  the  principles  laid  down 
in  the  Murphy  case,  as  well  as  with  the  case  of  Bannon  v.  Roh- 
iiieiser,  17  Kv.  Law  Rkp.,  I37!)-80. 

The  judgment  is,  therefore,  attirmed. 


Forth  v.  Lightfoot. 

(Filed  February  3,  1897— Not  to  be  reported.) 

Homestead — "When  the  parchaser  0;f  land  at  execntion  sale,  with  a  sheriff's 
deed,  set  apart  to  the  execution  defendant  or  his  wife  a  part  of  the  land  with- 
out making  a  deed  therefor,  in  an  action  by  a  creditor  of  the  execution  de- 
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feodant,  brought  almost  twenty  years  after  his  death,  and  aft«r  the  death  of 
his  widow,  seeking  to  subject  this  land  in  the  hands  of  their  adult  children 
upon  the  ground. that  it  had  been  allotted  as  a  homestead,  the  evidence  failed 
to  establish  the  claim  that  it  was  set  apart  for  that  purpose,  or  that  the  right 
to  the  exemption,  if  it  existed,  was  ever  asserted,  the  defense  being  that  it 
was  set  apart  to  the  wife  for  a  consideration  moving  from  her. 

Mitchell  &  DuBoise  and  Walter  G.  Chapman  for  appellant. 
John  M.  Galloway  for  appellee. 
Appeal  from  Warren  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellee  was  the  owner  of  a  judsrment  rendered  in  the  Allen 
Circuit  Court  in  1879  in  favor  of  A.  L.  Richey  agains^t  W.  C.  Forth, 
and  brouv'ht  this  action  against  the  appellant  and  others — children 
of  W.  C.  Forth  and  all  adultn— to  subject  to  the  payment  of  his  debt 
a  tract  of  40  acres  of  land  alleged  to  have  been  set  apart  to  their 
father,  W.  C,  as  a  hcimestead,  and  which  after  his  death  had  been 
occupied  by  his  widow  and  children  until  her  death  in  1893.  By  the 
testimony  nf  Potter  and  Hendrick  theplaintiff  proves  that  in  March^ 
1877,  the-^e  witnesses  did  lay  off  this  land  to  Forth  as  «  homestead* 
but  whether  they  acted  under  an  order  of  court  or  merely  at  the  in- 
stance of  the  parties  intereste<l  they  did  not  remember,  but  thought 
they  were  selected  by  the  pHrties'and  under  an  order.  No  report 
of  such  action,  however,  could  be  produced  or  any  return  of  the 
sheriff  or  other  officer  showiui?  the  layinsr  off  of  such  homestead. 

The  defense  is  that  this  trart  was  never  set  apart  to  W.  C.  Forth 
as  a  homestead  exemption,  but  that  in  1874  it  was  sold  und^r  execu- 
tion in  favor  of  one  Warden,  in  a  tract  of  s<Mne200  acres,  and  bought 
by  one  H.  R.  Hajjerman  ;  that  the  ^09  acns  sold  for  less  than  two- 
thirds  of  its  appraised  value,  and  upon  the  expiration  ot  the  time  for 
redemption  notice  was  iriven  lor  writ  of  p  wsession,  and  upon  trial 
in  the  Warren  Court,  of  Com  fiion  Pleas  the  writ  issued  and  the  sher- 
iff put  Hagferman  in  possession  in  accordance  with  the  directions  of 
the  writ  ami  under  tne  sheriff's  deed  made  in  pursuance  of  the  sale 
some  two  year-«  theretofore;  thrit  Haarnrman  thus  obtained  the  lepral 
title  and  the  actual  ifos-^ession  of  the  entire  tract,  and  was,  therefore^ 
its  riffhtful  owner.  But  that  he  held  a  mort^a£:eon  other  lands  belong- 
in  j?  to  Forth  which  he  hnd  ><o\(\  under  forecltisure  proct^edin^s,  and 
which  n)t)rtsrag:es  the  wife  had  not  signed,  and,  therefore,  in  consid- 
eration of  her  release  of  potenticil  right  of  dower  in  those  lands  the 
trai't  of  40  acres  was  subsecjiiently  laid  off  to  her  as  a  home. 

No  mortgajire  to  Ha^rerman  of  other  lands,  or  the  wife's  release 
of  h«^r  interest  in  it,  or  any  agreement  to  set  apart  the  40  acres,  are 
shown  in  support  of  this  (If^fense,  but  the  levy  of  the  execution  in 
Warden's  favor  on  the  200  acres,  including  this  home  tract,  was 
shown,  as  well  as  the  sale  of  the  land  thereunder  to  Hagerman;  also 
the  notice  and  proceedings  by  which  Hagerman  olUained  a  judg- 
ment for  the  poasession  of  the  land,  and  the  return  of  the  sheriff 
showing  he  put  the  purchaser  in  the  actual  possessitm  of  it.  The 
sheriff's  deed  was  also  produced  and  filed.  Thus  is  established  a  per- 
fect title  ill  Hagerman,  accomnanied  with  actual  possession,  and 
that,  too,  by  the  very  pifiers  which  ought  to  have  shown  any  set* 
ting  apart  of  the  lands  under  the  homestead  exemption  act. 

To  meet  this  the  appellee  says  it  was  still  ii*»t  too  late,  even  after 
the  possession  was  awar<le<l  the  creditor,  for  the  debtor  or  his  wife 
to  demand  the  homestead  exemption.    And  this  is  true,  but  before 
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we  may  thus  impeach  the  title  of  Hagerman  as  shown  by  the  record 
it  oufcht  to  appear  clearly  that  the  debtor  not  only  was  entitled  to 
the  exemption  as  against  the  Ha^erman  debt,  but  that  in  some  ap- 
propriate way  he  or  his  wife  or  children  asserted  such  right  and  were 
in  fact  given  the  homestead. 

So  far  as  these  fact<)  appearing  clearly  the  presumptions  are  strongly 
the  other  way.  If  the  debtor  wab  entitled  to  this  exemption  the 
sheriff  must  have  violated  his  plain  duty  and  the  very  demands  of 
the  statute  in  not  laying  it  off  to  him.  The  court  also,  on  the  notice 
and  proceedings  for  possession,  must  have  t)een  flagrantly  derelict  in 
its  Judgment  ousting  the  homesteader  of  his  plain  statutory  right. 
And,  tiesides,  where  was  the  debtor  when  he  was  then  being  robbed? 
He  seems  to  have  surrendered  without  a  protest,  and  it  is  admitted 
he  left  the  lands  when  ousted,  and  in  1877  went  to  an  adjoining 
county,  where  he  lived  probably  until  his  death,  or  he  may  have 
moved  back  to  this  tract  and  died  there,  the  proof  not  being  clear 
on  this.  In  spite  of  this  failure  of  the  debtor  to  set  up  any  claim 
to  a  homestead,  we  are  asked  to  set  it  for  him  nearly  twenty  years 
afler  his  death.  It  is  readily  seen  that  the  transaction  detailed  by 
Potter  and  Hendrick  is  as  consistent  with  the  defendant's  theory  as 
with  the  plaintitf 's.  Hagerman  was  a  party  to  that  transaction,  and 
these  men  were  perhaps  called  on  by  him  and  by  Forth  and  wife  to 
lay  off  40  acres,  including  the  house,  as  a  home  for  the  wife.  They 
do  not  remember  to  have  been  sworn  as  commissioners,  and  while 
they  might  not  recollect  this  they  would  hardly  have  forgotten  it  if 
they  had  made  a  report  of  their  action  to  the  court,  especially  Hen- 
drick, who  was  a  surveyer,  and  must  have  made  the  report  had  one 
been  made. 

We  are  constrained  to  hold  that  under  the  proceedings  in  the  War- 
ren Court  of  (Common  Pleas  Hagerman  became  the  owner  and  was 
put  in  the  actual  possession  of  the  entire  tract,  inc]u<ling  the  40  acres 
in  ccmtest,  and  that  the  debtor.  Forth,  either  because  he  was  not  en- 
titled to  the  exeujption  as  a^amst  this  debt  or  for  some  reason  not 
appearing  in  the  record,  was  not  given  the  tract  as  a  homestead. 
This  would  seem  to  end  the  plaintiff's  case,  as  his  subjection  of  the 
land  to  his  debt  depends  on  the  alleged  fact  that  it  was  set  apart  as 
a  homestead  and  occupied  as  surh  by  the  widow  of  his  debtor.  Cer- 
tainly if  it  is  Hagerman's  land  he  can  not  take  it  any  more  than  if  it 
be  the  heirs  of  the  mother  who  rlHlni  it  as  such  by  a<l verse  holding 
for  the  statutory  period  against  HaKcrn^an  and  alf  others. 

Judgment  reversed,  with  directions  to  dismiss  the  petition  and  for 
proceedings  consistent  herewith. 


Western  Union  Telegraph  Co.  v.  Eubank  &  Russeli^. 

(Filed  February  4,  1897.) 

1.  Liability  of  telegraph  company  for  tnistuke  aiid  delay  in  transmission  of 
messages-  -A  provision  in  a  contract  with  a  telegraph  company  for  the  trans- 
misRion  of  a  message  that  the  company  shall  not  be  liable  for  mistakes, unless 
the  message  is  repeated,  does  not  relieve  the  company  from  liability  for  mis- 
takes caused  by  its  negligence. 

2.  Same — A  provision  in  such  a  contract  that  the  company  is  not  liable  for 
damages  in  any  case  where  the  claim  is  not  presented  in  writing  within  sixty 
days  is  against  public  poUcy,  and  also  violative  of  section  19(j  of  the  Consti- 
tution, which  provides  that  no  common  carrier  shall  be  permitted  to  contract 
for  relief  from  its  common-law  liabilitv. 
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3,  Interatate  coniJtierce — Section  196  of  the  Constitution  is  not  a  regulation 
of  interstate  commerce. 

4,  Same — The  liability  of  a  telegraph  company  for  negligence  in  the  trans- 
mission or  deliyery  of  a  message  from  a  point  in  another  State  to  a  point  in 
this  State  is  governed  by  the  law  of  this  State,  which  is  the  place  of  perform- 
ance. 

Richards,  Baskin  <fc  Ronald,  A.  S.  Walker,  Geo.  C.  Harris  and 
Geo.  H.  Fearons  for  appellant. 

Goodnight  &  Roark  and  Sims  &  Covington  for  appellees. 

Appeal  from  Simpson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Gufft'. 

m 

It  is  substantially  alleged  in  the  petition  in  this  action  that  appel- 
lees were  partners  in  the  live  stock  business,  and  that  appellant  was 
a  common  carrier  of*  messages  and  telegrams;  that  on  the  21st  of 
December,  1893,  plaintifTs  agent,  H.  P.  Russell,  at  Atlanta,  Ga.,  de- 
livered todefeniiant,  to  be  transmitted  to  plaintiff  at  Franklin,  Ky., 
the  following  telegram  or  message,  viz: 

''Atlanta,  Ga.,  December  21,  1893. 
*'J,    \V.  Russell,  Franklin,  K,t/.'. 

''Ship  today  eighty-five  dollar  load;  will  make  money;  feeling 
good.  ii.  P.  Russell." 

For  which  message  defendant  received  pay,  and  undertook  and 
agreed  to  transmit  siinie  to  plaintiti  at  Franklin,  Ky.;  that  the  SHUie 
was  received  by  defendant  at  Atlanta  in  ample  time  to  be  ti'an^>mit- 
ted  to  plaintiff;  in  ample  time  for  them  to  have  shipped  the  carload 
of  mules  on  that  day  lo  Atlanta,  but  said  message  or  telegram  was 
not  delivered  to  plaintiff  until  too  late  to  ship  said  mules;  that  it 
was  not  delivered  to  plaintiff  until  after  dark,  about  7  o'clock,  when 
it  couhl  have  been  delivered  early  in  the  morning  tm  said  day,  and 
it  could  easily  have  been  delivered  in  time  for  plaintiff  t<i  have 
shipped  said  carload  of  mules  on  that  day;  hut  defendant,  through 
the  negligence  and  incompetency  of  its  agents,  empl(»yes  and  opera- 
tors then  in  its  employment  and  in  charge  of  and  operating  its  line 
and  business,  f^iiled  to  deliver  said  me.ssage  until  about  7  o'clock  and 
after  dark  ot  said  day;  that  said  failure  to  deliver  the  message  in 
time  was  caused  alone  by  the  negligence  and  ihcoujpetency  of  de- 
fendHnt's  agents  and  employes;  lliat  if  they  had  received  said 
telegram  at  the  time  it  should  have  been  delivered  they  could 
and  would  have  shipped  said  carload  of  muhs,  twenty-five  in 
number,  to  Atlanta,  Ga.,  and  said  mules  would  have  arrived 
in  Atla*'ta,  Ga.,  at  a  time  when  the  market  was  high  and 
good;  that  they  could  and  would  have  sold  said  carload  of  mules 
if  sHme  had  been  shipped  on  <Uiy  telegraphed  for  for  $250  more 
than  they  could  and  did  sell  them  for  when  shipped  later;  that  if 
said  mules  had  been  shipped  on  December  21st,  they  would  have  ar- 
rived in  Atlanta  on  December  23,  1893,  when  the  market  was  good, 
and  when  they  could  and  would  have  sold  said  mules  for  a 
good  price;  but,  by  the  negligence  of  defendant's  agents  and  em- 
ployes, they  were  thus  prevented  from  shipping,  and  said  mules  did 
not  get  to  Atlanta  till  the  following  Tuesday,  when  the  market  had 
declined;  that  they  have  been  damaged  by  defendant's  negligence 
in  the  sum  of  $250,  for  which  sum  judgment  was  prayed. 

The  first  paragraph  of  the  answer  may  be  taken  as  a  denial  of  all 
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the  averments  contained  In  the  petition,  including  a  denial  of  the 
charge  that  appellant  was  a  common  carrier,  but  does  not  <Jeny  that 
it  is  a  corporation  engaged  in  transmitting  mes^sages,  and  that  it  can 
sue  and  be  sued. 

It  is  averred  in  the  second  paragraph  that  wppellant  received  of 
H.  P.  Russell  individually,  not  as  agent  for  plaintiff,  at  1  o'clock  and 
15  minutes,  December  21, 1893,  the  message  heretofore  copied,  except 
the  word  **the,"  before  eighty,  and  files  the  original  mesjsaee  marked 
**A."  It  is  further  averred  that  in  receiving  and  transmitting  mes- 
sages, with  the  best  of  operators  and  under  the  most  favorable  cir- 
cumstances, there  is  always  some  liability  and  probability  of  mistake^ 
and  especially  as  in  this  case  when  the  message  had  to  be  transmit- 
ted several  hundred  miles  and  through  relay  offices;  that  mistakes 
and  delays  are  inseparable  firom  the  nature  of  the  business;  that  H. 
P.  Russell,  when  he  delivered  the  said  message  to  defendant  to  be 
sent  as  aforesaid,  requested  defendant  to  send  said  message  subject 
to  the  terms  on  the  back  thereof,  which  he  then  agreed  to,  and  he 
was  directed  on  the  face  oi  said  message  to  ••read  the  notice  and 
agreement  on  the  back,"  which  notice  and  agreement,  solemnly 
signed  and  made  by  him,  is  in  the  following  words,  viz: 

**All  messages  taken  by  this  company  are  subject  to  the  following 
t^ms: 

**To  guard  against  mistakes  or  delays,  the  sender  of  a  message 
should  order  it  repeated — that  is,  telegraphed  back  to  the  original- 
ing  officer  for  comparison.  For  this,  one-half  the  regular  rate  is 
charged  in  addition.  It  is  agreed  between  the  sender  of  the  fol* 
lowing  message  and  this  company  that  said  company  shall  not  be 
liable  for  mistakes  or  delays  in  the  transmission  or  delivery,  or  for 
non-delivery  of  any  unrepealed  message,  beyond  the  amount  re- 
ceived for  sending  the  same;  nor  for  any  mistake  or  delay  in  the 
transmission  or  delivery,  or  for  non-delivery  of  any  repeated  mes- 
sage, beyond  fifty  times  the  sura  received  for  sending  the  Fame,  un- 
less specially  insured,  nor  in  any  case  for  delays  arising  from 
unavoidable  interruptions  in  the  working  ot  its  lines,  or  for  errors 
in  cipher  or  obscure  message-t;  and  this  company  is  hereby  made 
the  agent  of  the  sender  without  liability  to  lorward  any  message 
over  the  lines  of  any  other  company  when  necessary  to  reach  its  des- 
tination. Correctness  in  .the  transmission  of  a  message  to  any 
point  on  the  lines  of  this  company  can  be  insured  by  contract  in 
writing,  stating  agreed  amount  of  risk,  and  payment  of  premium 
thereon,  at  the  following  rate,  in  addition  to  the  usual  charge  for  re- 
peated messages,  viz:  one  per.  cent,  for  any  distance  not  exceeding 
1,000  miles,  and  two  per  cent,  for  any  greater  distance.  No  em- 
ploye of  the  company  is  authorized  to  vary  the  foregoing." 

'*No  responsibility  regarding  messages  attache's  to  this  company 
until  the  same  are  presented  and  accepted  at  one  of  its  transmitting 
offices;  and  if  a  message  is  sent  to  such  office  by  one  of  the  com- 
pany's luessengers,  he  acts  for  that  purpose  as  the  agent  of  the 
sender. 

"Messages  will  be  delivered  free  within  the  established  free  de- 
livery limits  of  the  territorial  office.  For  delivery  at  a  greater 
distance  a  special  charge  will  be  made  to  cover  the  cost  of  such  de- 
livery. 

'*The  company  will  not  be  liable  for  damages  or  statutory  penal- 
ties in  any  case  where  the  claim  is  not  presented  in  writing  within 
sixty  days  after  the  message  is  filed  with  the  company  for  transmis- 
sion." 

It  is  alleged  that  all  the  foregoing  w*as  legible  and  plain,  and,  so 
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far  as  it  could  apply  to  the  sending  of  the  message,  was  agreed  to  by 
H.  P.  Russell,  and  that  he  did  not  request  that  the  message  be  re- 
peated, but  assumed  the  risk  of  mistake  and  delay,  and  paid  only 
58  c^nts  for  the  transmission,  which  was  the  usual  charge  for  such 
messages  not  repeated. 

It  is  further  alleged  that  no  claim  in  writing  has  ever  been  pre- 
sented to  defendant  for  dainage-t,  unless  this  suit  be  so  considered. 
This  suit  was  filed  more  than  sixty  days  after  the  filing  of  the  mes- 
sage; that  the  message,  by  some  mistake,  was  received  at  the  Frank- 
lin t»ttice  rts  to  J.  A.  Hussell  at  2:0o  p,  M.,  and  was  immediately  sent 
out  by  the  messenger  boy  to  be  delivered  to  J.  A.  Russell,  but  he 
could  not  be  found,  and  about  6  P.  m.,  on  the  suggestion  of  some  one 
acquainted  with  the  people  of  Franklin,  the  message  was  de- 
livered to  J.  W.  Ruesell.  It  is  also  alleged  that  when  J.  W.  Rus- 
sell received  the  message  he  received  notice  of  the  contract, 
as  before  set  out,  and  all  the  foregoing  facts  are  pleaded  in 
bar  of  plaintifTs  claims;  but  appellant  admits  that  plaintiff,  or  at 
least  J.  \V.  Russell,  is  entitled  to  fifty-eight  cents;  that  gettins:  the 
word  J.  A.,  instead  of  J.  W.  Russell,  caused  the  delay  in  the  de- 
livery of  the  message. 

In  appellant's  amended  answer  it  alleged  that  if  the  message 
had,  been  promptly  delivered  ap|>ellees  could  not  have  shipped 
the  mules  on  that  day;  that  they  had  no  mules  in  or  near  Franlelin 
on  that  day,  but  did  get  the  message  in  time  to  have  shipped  the 
mules  on  the  next  day. 

Appellees'  reply  may  be  considered  a  denial  of  all  the  averments 
in  the  answer  and  amended  answer,  and  it  is  also  alleged  that  ap- 
pellant had  at  Franklin  an  incompetent  agent  on  that  day;  that  he 
was  merely  a  **cub,"and  unacquainted  with  theexact  business  of  ap- 
pellant. Appellees  also  denied  that  H.  P.  Russell  ever  agreed  to 
the  stipulation  on  the  back  of  the  messavre,  and  also  alleged  that  the 
same  was  null  and  void  and  against  public  policy.  The  reply  was 
traversed  by  appellant. 

Appellees  were  permitted  to  amend  their  reply,  and  in  the  reply 
a  waiver  of  the  sixty  days'  notice  was  pleaded,  and  the  said  plea 
was  traversed  by  appellant. 

A  trial  resulted  in  a  verdict  and  Judgment  in  appellees'  favor  for 
$125.  Appellant's  motion  for  a  new  trial  having  been  denied,  it 
prosecutes  this  appeal. 

The  first  and  second  grounds  for  new  trial  need  not  be  noticed. 
The  third  ground  is  that  the  verdict  is  not  sustained  by  sufficient 
evidence,  and  is  contrary  to  law.  There  was  proof  introduced  by 
appellees  conducing  to  show  that  they  had  a  load  of  mules  at  the 
time  which  the3'  could  and  would  have  shipped  to  Atlanta  the  21st 
of  December,  1893,  if  the  njessage  had  been  «ielivered  to  J.  W.  Rus- 
sell within  a  reasonable  time  after  it  reached  Franklin,  and  that  they 
sustained  a  loss  by  reason  of  not  shipping  the  mules  on  that  day  to 
the  amount  of  more  than  $125;  hence  the  jury  were  authorized  to 
find  the  amount  named.  This  case  is  unlike  the  case  uf  Smith 
against  this  appellant,  83  Ky.,  104.  The  damage  in  this  case  at  bar 
was  not  remote  or  speculative  in  a  legal  sense. 

Instructions  Nos.  1,  2,  3  and  4,  given  by  the  court,  were  as  favora- 
ble to  appellant. as  it  was  entitled  to,  and  if  this  bie  true  then  the  in- 
struct ions  asked  by  appellant  were  properly  refused  by  the  court. 
It  is  very  ably  argued  by  appellant's  counsel  that  the  printed  terms 
on  the  back  of  the  paper  on  which  the  message  was  sent  was  assented 
to  by  the  sender  and,  therefore,  became  part  of  the  contract  and 
binding  upon  the  sender  and  receiver,  and  it  is  especially  insisted 
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that  the  stipulation  as  to  repeating^  the  message  is  a  complete  bar  to 
a  recovery  of  more  than  08  cents,  the  amount  paid  for  the  sending 
ingT)f  the  message,  and  we  are  referred  to  various  decisions  of  courts 
of  last  resort  in  support  of  that  contention. 

It  is  true  that  in  Camp  against  this  appellant,  1  Metcalfe,  164,  the 
sameorasimilar.stipulationastheonein  question  as  to  the  repetition 
of  me&sages,was  held  to  be  valid,  but  that  case  was  decided  in  1858  and 
before  the  adoption  of  the  present  Constitution,  and  it  will  also  be 
seen  that  there  was  no  allegation  by  plaintiff  that  the  mistake  was 
the  result  of  negligence  or  want  of  competency  or  skill  on  the  part  of 
the  employes  of  the  company;  hence  that  case  is  wholly  unlike  the 
case  at  bar. 

The  deci-^inn  of  the  Supreme  Court  in  Primrose  v.  Western  Union 
Telegraph,  154  U.  S.,  1,  is  also  relied  on  by  appellant.  It  is  true 
that  that  decision  upheld  the  stipulation  in  ((uestion  as  well  as  the 
stipulation  in  regard  to  cipher  raessages  and  obscure  messages,  hut 
it  is  also  true  that  Chief  Justice  Fuller  and  Mr.  Justice  Harlan  dis- 
sented and  Mr.  Justice  White  took  no  part  in  the  decision.  It  will  also 
be  seen  from  the  opinion  that  many  <'ourts  of  last  resort  had  decided 
otherwise  as  to  such  stipulation.  We  quote  as  follows  from  the 
opinion  in  thecas€«  sttpj^a:  **There  are  cases  indeed  in  which  such 
regulations  have  been  cfmsidered  wholly  void.  It  will  be  sutflcient 
t6  refer  to  those  specially  relied  on  by  the  learned  counsel  for  the 
plaintiff,  many  of  which,  however,  upon  examination, ap|>ear  to  have 
been  influenced  by  considerations  which  have  no  application  to  the 
case  at  bar.  Some  of  them  were  actions  brought  by  the  receiver  of 
the  message,  who  had  no  notice  of  the  printed  conditions  until  after 
he  rec*eived  it,  and  could  not,  therefore,  have  agreed  to  them  in  ad- 
vance. Such  were  New  York  &  Washington  Tel.  Co.  v.  Drury,  35 
Penn.  St.,  298;  25  La.,  383;  9  Phila.,  88.'» 

It  would  seem  from  the  foregoinvr  that  if  the  suit  had  been  by  the 
receiver,  as  in  the  case  at  bar,  the  court  would  probably  have 
held  the  stipulation  in  question  invalid. 

In  Smith  against  appellant,  83  Ky.,  112,  decided  before  the  adop- 
tion of  the  present  Constitution,  this  court,  in  discussing  the  obliga- 
tions of  the  telcirraph  company,  said:  *'It  is,  however,  a  public 
agent;  it  exercises  a  qttasi  public  employment;  carefulness  and 
fidelity  are  essentials  to  its  character  as  a  public  servant,  and  public 
policy  forbids  that  it  should  abdicate  as  to  the  public  by  contract 
with  the  individual;  he  is  but  one  of  millions;  his  business  will  per- 
haps not  admit  of  delay  or  contest  in  the  courts,  and  he  is  ex  uecesaU 
/a^6  compelled  to  submit  to  any  terms  which  the  company  might 
see  fit  to  imfH)se,  but  the  law  should  not  uphold  a  contract  under 
which  a  public  agent  seeks  to  shelter  itself  from  the  consequenc^es 
of  its  own  wrong  and  neglect;  its  liability  for  neglect  is  not  founded 
purely  upon  contract;  it  is  chartered  for  public  purposes;  extraordi- 
nary powers  are,  therefore,  conferred  upon  it;  it  has  the  power  of 
eminent  domain;  if  it  did  not  serve  the  public  it  could  not  consti- 
tutionally lay  a  wire  over  a  man's  land  without  his  consent;  and  by 
reason  of  the  gift  of  these  privileges  it  is  required  to  receive  and 
transmit  messages,  and  is  liable  for  neglect,  independent  of  any  ex- 
press contract;  Ihe  public  are  compelled  to  rely  absolutely  upon  the 
care  and  dilig^ce  of  the  company  in  the  transaction  of  this  busi- 
ness, so  wonderful  in  its  growth,  so  necessary  to  the  life  of  commerce 
and  useful  beyond  estimate;  and  if  it  relies  upon  a  notice  or  con- 
tract to  restrict  its  liability  it -must  be  one  not  in  violation  of  public 
policy;  and,  in  view  of  the  vast  interests  committed  to  a  telegraph 
company,  the  extraordinary  powers  given  it  and  the  virtual  monop- 
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oly  it  almost  necessarily  enjoys,  the  court  should  compel  it  nolens 
volens  to  perform  the  corresponding  duties  of  dilijrence  and  croocL faith 
to  the  public  thereby  created.  Any  other  rule  would  defeat  the  very 
purposes  for  which  these  companies  are  charteretl,  to  wit — the  safe 
and  speedy  transmission  of  messages  for  the  public— and,  while  they 
may  reasonably  restrict  their  liability,  yet  they,  can  not  do  so  as 
against  their  own  negligence.  They  undertake  to  exercise  a  public 
employment,  which  in  many  respects  is  analogous  to  that  of  a  com- 
mon carrier,  and  they  must,  therefore,  bring  to  it  that  degree  of  skill 
and  care  which  a  prudent  man  would  under  the  circumstances  exer- 
cise in  his  own  affairs,  and  any  stipulation  by  which  they  undertake 
to  relieve  themselves  from  this  duty  or  to  restrict  their  liability  for 
its  non-use  is  forbidden  by  the  demands  of  a  sound  public  policy. 
To  hold  otherwise  would  arm  them  with  a  very  dangerous  power 
and  leave  the  public  comparatively  remediless.  (W.  U.  T.  Co.  v. 
Fontaine,  58  Ga.,  433;  Wolf  v.  Western.  &c.,  62  Pa.,  83;  Sweetland  v» 
Illinois,  &<'.,  27  Iowa,  432;  Breese  v.  V.  S.,  Ac,  48  N.  Y.,  132;  H.  S. 
T.  Co.  V.  Gildersleeve,  29  Md.,  232;  West.  Union  v.  Buchanan,  85 
Ind.,  429;  Hibbard  v.  Western  Union,  33  Wis.,  55«;  Telegraph  Go. 
v.Griswold,  37  0hio,  801;  Tyler  v.  West.  Union,  Ac,  60  III.,  421; 
Ellis  v.  The  American  T.  Co.,  13  Allen,  234.)" 

It  is  often  of  the  utmost  importance  to  the  sender  or  receiver  of 
messages  that  the  same  should  be  in  cipher  or  obscure,  because  if 
sent  in  plain  language  the  contents  would  often  become  known  and 
the  object  in  view  defeated,  hence  public  policy  forbids  that  ap^^pel- 
lant  should  by  any  contract  exempt  itself  from  the  damage  resultintr 
from  its  negligence  in  transmitting  such  messages.  It  is  the  pro- 
vince of  the  law-making  power  to  preiM;ribe  the  limit  in  which  an 
action  may  be  brought,  hence  the  limitation  of  sixty  days,  if  not  an 
attempt  to  vary  the  statute  of  limitation,  would,  if  enforced,  have 
that  effect,  and  in  this  case  the  requirement  that  the  demand  should 
be  in  writing  or  as  before  stated  is  clearly  unreasonable  and  contrary 
to  public  policy,  and  is  in  violation  of  section  196  of  thel/onstitution. 
A  contract  that  notice  or  demand  of  a  claim  for  damages  should  be 
given  in  a  reasonable  time,  and  if  not  given  that  fact  to  be  taken  as 
prima  facie  evidence  of  the  invalidity  of  the  claim,  might  be  upheld^ 

The  real  question  in  this  case  is  as  to  the  negligence  of  the  appel- 
lant, and  if  the  injury  was  caused  by  the  negligence  of  appellant  na 
contract  or  agreement  can  bar  a  recovery. 

Appellant  contends  that  8ei*tion  199  of  the  State  Constitution  could 
not  make  telegraph  companies  common  carriers,  It  is  not  necessary 
to  discu&s  the  question  of  fact  as  to  whether  said  section  did  in  fact 
cause  such  companies  to  become  common  carriers,  for  it  is  evident 
that  by  the  provisions  of  said  section  they  are  to  be  treated  as  such 
carriers  and,  therefore,  come  within  and  are  t>ound  by  the  provisions 
of  section  196,  which  provides  that  no  common  carrier  shall  be  per- 
mitted to  contract  for  relief  from  its  common  law  liability.  Nor 
is  that  section  of  the  Constitution  in  conflict  with  the  interstate  com- 
merce clause  of  the  Constitution.  A  fuller  discussion  of  the  section 
sutpra  may  be  found  in  O.  &  M.  Ry.  Co.  v.  Tabor,  17  Ky  Law 
Rep.,  1411.  The  general  rule  is  that  the  law  of  the  place  where  the 
contract  is  to  be  f>erformed  governs,  subject  of  opurse  to  the  rule 
that  a  contract  which  is  void  by  the  law  of  the  place  where  made  is- 
void  everywhere.  (Story's  Conflict  of  Laws,  section  243;  Lawson's 
Remedies  and  Proceedings,  seventh  edition,  section  3878.) 

The  proof  in  this  case  as  to  negligence  was  sufficient  to  sustain  the 
verdict,  and  no  error  of  law  to  the  prejudice  of  appellant's  substan- 
tial rights  having  occurred  on  the  trial,  the  judgment  of  the  court 
below  is  affirmed. 


RUSSELL.  &c.  V.  Russell's  ass'ee,  &c.  looi 

Russell,  «fec.  v.  Russell's  ass'ee,  &c. 
(Filed  February  5, 1897— Not  to  b«  reported.) 

i.  Presumptiotis  on  appeal^~In  a  suit  for  the  settlement  of  an  assigned 
estate,  the  deed  of  assignment  being  made  a  part  of  the  record  below  and  not 
copied  into  the  transcript,  it  will  be  presumed  that  it  was  sufficient  to  sustain 
the  action  of  the  court  in  denying  to  the  debtor  the  right  to  a  homestead. 

2,  The  reservation  by  the  assignor  in  a  deed  of  assignment  of  a  **" homestead 
exemption"  reserves  only  such  right  as  the  law  gave  him,  and  does  not  create 
the  right  to  a  homestead  where  none  existed  under  the  statute. 

E.  E.  McKay  for  appellants. 
Geo.  S.  Fulton  for  appellees. 
Appeal  from  Nelson  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Paynter, 

The  appellant  made  a  deed  of  assignment  for  the  benefit  of  his 
creditors.  The  assignee  instituted  this  action  to  settle  the  trust  estate. 

The  appellant  filed  an  answer,  in  which  he  substantially  alletred 
that  he  was  entitled  to  a  homestead  out  of  the  assiiened  estate,  and 
that  he  was  willing  to  have  it  sold  and  its  value  adjudged  him  out 
•of  the  proceeds. 

We  deem  it  unnecessary  to  state  the  character  of  the  various  claims 
against  the  trust  estate,  or  the  facts  with  reference  to  the  real  estate 
assigned  and  its  occupancy  by  the  assignor,  and  the  date  the  debts 
were  contracted  and  the  land  purchased.  It  is  suflicient  to  say  that 
the  appellant  seems  to  have  abandoned  his  claim  to  a  homestead  be* 
cause  he  was  entitled  to  it  under  the  statute.  This  conclusion  is 
reached  from  the  amended  answer  which  he  offered  to  file  and  the 
argument  of  his  counsel  in  his  behalf.  It  is  sufiicient  to  say  that 
such  abandonment  of  his  claim  to  a  homestead  under  the  statute 
was  proper,  as  he  was  not  entitled  to  it.  His  claim  to  a  homestead 
exemption  as  asserted  in  the  amended  answer  offered,  and  as  con- 
tended by  counsel,  is  based  upon  what  is  the  alleged  agreement  be- 
tween the  assignor  and  assignee,  and  to  its  alleged  ratification  by 
the  creditors. 

The  deed  of  assignment  is  not  copied  in  the  record,  hence  we  can 
not  know  its  exact  provision  as  to  the  reservation  of  a  homestead  out 
of  the  estate.  The  language  of  the  deed  may  have  been  such  as  would 
alone  have  justified  the  court  in  refusing  to  allow  the  amended  an- 
swer to  be  filed.  It  was  made  part  of  the  record  below  and  not 
copied  in  the  transcript,  hence  we  should  presume  it  sustained  the 
action  of  the  court. 

It  was  alleged  in  the  amended  answer  offered  that  the  assignor 
reserved  ^*a  homestead  exemption,  such  as  a  bona  fide  housekeeper 
with  a  family  would  take  under  the  statute  laws  of  Kentucky." 

An  assignor  can  assign  for  the  benefit  of  creditors  such  part  of  his 
estate  as  he  may  choose,  and  reserve  such  other  part  as  he  may  de- 
sire. It  is  only  the  part  he  assigns  which  the  assignee  can  adminis- 
ter for  the  benefit  of  creditors. 

Accepting  the  allegation  of  the  amended  answer  as  true,  did  the 
assignor  reserve  anything  except  such  interest  in  the  land  as  the 
land  gave  him?  He  reserved  a  "homestead  exemption,"  which  was 
simply  such  right  of  exemption  as  was  afforded  him  by  law.  He 
was  not  entitled  to  such  right  as  against  his  creditors,  hence  he  re- 
tained no  interest  in  the  land  assigned. 

The  judgment  is  affirmed, 
vol,  1 8 — 64 
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i  i002  howe  &  johnson  v.  combs,  &c. 

Howe  &  Johnson  v.  Combs,  &c. 
(Filed  February  5,  1897— Not  to  be  reported.) 

1.  Sales  of  personal  property — Rescission — Where  goods  were  purchased  by 
one  who  represented  that  they  were  for  a  mercantile  firm,  of  "which  he  claimed 
to  be  a  member,  and  he,  claiming  and  exercising  ownership  over  the  goods, 
sold  them  to  another,  it  turning  out  that  the  person  whom  the  buyer  repre- 
sented to  be  his  partner  was  the  sole  proprietor,  and  that  he  was  merely  an 
employe,  the  sellers  are  entitled  to  a  rescission  unless  the  person  to  whom  the 
goods  were  subsequently  sold  was  a  bona  fide  purchaser,  the  circumstances  be- 
ing sufficient  to  show  a  fraudulent  combination  to  cheat  the  sellers  out  of  their 
goods. 

2,  If  the  goods  are  not  restored^  or  their  proceeds,  when  sold  under  attach- 
ment, which  should  have  been  sustained,  are  not  sufficient  to  discharge  the 
purchase  price,  then  personal  judgment  should  be  rendered  against  the  pro- 
prietor of  the  store,  whom  the  buyer  represented  to  be  his  partner,  he  having 
admitted  in  his  answer  that  he  was  sole  owner  of  the  goods,  and  claimed  them 
as  exempt. 

John  D.  Atkinson  for  appellants. 

C.  B.  Hancock  for  appellees. 

Appeal  fronn  Powell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

The  evidence  shows  that  when  the  goods  w  ere  sold  by  appellants, 
Howe  &  Johnson,  the  representation  was  made  by  Bradley,  who 
made  the  purchase,  and  relied  upon  by  them.  They  were  purchased 
for  apF)ellant?s,  R.  B.  Combs  and  L.  Bradley,  doing  business  as  a 
firm.  But  it  turned  out  that  Combs  alone  was  the  proprietor,  Brad- 
ley being:  merely  his  employe,  and,  claiming  and  exercising  owner- 
ship, actually  sold  or  pretended  to  sell  them  to  one  Elkins,  who 
executed  a  note  for  the  purchase  price  thereof  to  the  wife  of  Combs. 

Upon  filing  their  petition  appellants  obtained  an  attachment, 
which  was  levied  upon  the  goods  in  question,  but  upon  final  hear- 
ing the  attachment  was  discharged  and  personal  judgment  rendered 
against  Bradley  alone,  the  action,  without,  as  we  think,  reason,  be- 
ing dismissed  as  to  Combs;  for  he  admitted  in  his  answer  he  was 
the  sole  owner  of  the  goods,  and  claimed,  as  a  housekeeper  with  a 
family,  exemption  from  paying  anything  for  them. 

It  seems  to  us  the  circumstances  of  this  case  show  a  fraudulent 
combination  and  purpose  to  cheat  appellants  out  of  their  goods,  and 
they  would  be  entitled  to  rescission  of  the  contract  unless  the  rights 
of  Elkin  as  bona  fide  purchaser,  if  he  be  one,  have  intervenes  to 
prevent  it.  He  has,  however,  set  up  no  claim  to  the  goods,  though 
in  possession  of  them  when  attached. 

Upon  the  return  of  the  case  appellants  should  be  permitted  to 
amend  by  making  Elkin  a  party,  and  unless  he  shows  a  superior 
title  to  the  goods  they  will  be  entitled  to  a  rescission  of  the  contract 
of  sale,  or  to  the  proceeds  of  the  goods  attached,  which  attach- 
ment was  improperly  discharged.  It  was  also  error  to  dismiss  the 
action  as  to  Combs,  against  whom  there  ought  to  be  a  personal  judg- 
ment, in  case  the  goods  are  not  restored,  nor  proceeds  sufficient  to 
discharge  the  purchase  paid  to  appellants. 

For  the  erroi*s  mentioned  the  judgment  is  reversed  and  case  re- 
manded for  further  i>roceedings  consistent  with  this  opinion. 


», 


henderson  v.   worthington  s  adm  r.  ioo3 

Henderson  v.  Worthington's  adm'.r. 
(Filed  February  6, 1897— Not  to  be  reported.) 

Judicial  sal0  of  notes  and  accounts — Title  of  purchaser — Where  a  commis- 
sioner, pursuant  to  judgment  of  court  rendered  in  a  suit  for  the  settlement  of 
a  deoedent^s  estate,  offeved  for  sale  all  notes  and  accounts  that  had  been  re- 
ported by  appraisers  of  the  estate  to  be  worthless  claims,  the  purchaser  ac- 
<quired  title  to  a  note  included  in  the  list,  which,  without  his  knowledge  or 
knowledge  of  the  commissioner,  had  been  withdrawn  by  the  administrator  be- 
fore the  date  of  the  judgment  and  the  date  of  sale,  and  is  entitled  to  judg- 
ment for  the  amount  thereof  against  the  administrator,  who  has  collected  it 
from  the  payor. 

Bugg  &  Wickliffe  for  appellant. 
NicholH  &  Word  en  for  appellee. 
Appeal  from  Ballard  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis. 

It  is  admitted  or  proved  in  this  case: 

ist.  That  pendint;  an  action  instituted  by  the  administrators  to  set- 
tle and  distribute  the  estate  of  G.  A.  Worthington,  deceased,  a  judg- 
ment was  rendered  directing  the  master  commissioner  to  sell  in  a 
lump  to  the  highest  bidder,  for  cash  down,  all  notes  and  accounts 
that  had  been  reported  by  the  appraisers  of  the  estate  to  be  worth- 
less claims.     ' 

2d.  That  said  notes  and  accounts,  in  a  bundle,  together  with  a  list 
thereof,  which  included  the  note  in  controversy  on  Frank  Payton, 
were  therein  and  subject  to  order  of  court. 

3d.  That  the  commissioner  did  offer  for  sale  and  sell  publicly  said 
notes  and  accounts,  making  announcement  at  the  time  he  was  sell- 
ing the  identical  notes  and  accounts  directed  to  be  sold  when  they 
were  knocked  off  to  appellant  as  the  highest  bidder,  and  thereafter 
the  report  of  sale  was  confirmed  by  the  court. 

4th.  That  the  commissioner  did  not  at  the  time  of  the  sale  read  a 
list  of  notes  and  accounts  olfered  for  sale,  or  announce  to  the  bidders 
that  the  note  on  Frank  Payton  or  any  other  of  the  claims  had  been 
taken  from  the  bundle  and  reserved  from  the  sale ;  noc  did  he  even 
know  that  there  was  then  offered  for  sale  less  or  other  than  the  entire 
list  directed  by  judgment  to  be  sold. 

5th.  Appellant  purchased  at  a  chance  bargain  the  entire  lot  as  de- 
scribed in  and  directed  by  the  judgment  to  be  sold  without  knowl- 
edge or  notice  that  the  Frank  Payton  note  was  not  included  in  the 
list  sold. 

6th.  That  note  was,  between  the  time  the  judgment  was  ren- 
dered and  the  day  of  the  sale,  taken  by  appellee  from  the  bundle 
without  authority  of  court  and  without  notice  to  the  commis- 
sioner or  to  the  bidders  at  ihe  sale  that  it  had  been  done. 

Under  these  circumstances  good  faith  and  the  preservation  of  pub- 
lic confidence  in  the  fairness  of  judicial  sales  requires  that  the  court 
affirm  the  title  of  appellant,  duly  and  legally  acquired  to  the  note  in 
controversy,  and,  therefore,  the  lower  court  ought  to  have  rendered 
judgment  in  his  favor  for  the  amount  of  that  note,  which  it  appears 
the  administrator,  subsequent  to  the  sale,  sued  for  and  recov- 
ered from  Payton,  and  the  Judgment  appealed  from  is  reversed  and 
<»se  remanded  for  proceedings  consistent  with  this  opinion. 


I004  GALOT,   BY  GUARDIAN   V.   PEARCE,  &C. 

Faui^kner,  Ac.  v.  Davis,  dc. 
(Filed  February  6, 1897— Not  to  be  reported.) 

1,  Assault  and  battery — EvidencI — In  an  action  to  recover  damages  for  an 
asHanlt  npon  a  married  woman,  evidence  tending  to  show  that  as  a  result  of  the 
kicking  and  beating  plaintiff  had  a  miscarriage  was  not  incompetent. 

2.  Same — The  beating  complained  of  being  done  by  a  married  woman  in  the 
presence  of  her  husband,  who  was  sued  jointly  with  her,  the  error,  if  any,  in  re- 
quiring the  husband  to  state  upon  cross-examination  whether  his  wife  had  as 
a  witness  on  the  previous  criminal  trial  of  herself  for  the  assault  and  battery 
stated  that  she  had  tied  him  down  and  several  times  whipped  him,  and  that  he 
knew  not  to  interfere,  to  which  he  answered  in  the  affirmative,  was  not  preju- 
dicial, as  it  was  otherwise  satisfactorily  proved  that  the  beating  was  without 

reason  or  excuse. 

< 

Tye  &  Sharp  for  appellants. 
H.  D.  Hill  and  K.  D.  Perkins  for  appellees. 
Appeal  flrom  Whitley  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis. 

The  evidence  in  this  case  shows  that  appellant,  Lucinda  Faulkner,, 
in  the  presence  of  and  without  interference  by  appellant,  Daniel  W^ 
Faulkner,  her  husband,  unlawfully  and  outrageously  kicked  and 
with  a  barrel  stave  beat  appellee,  Julia  Davis.  The  verdict  of  $400 
in  damages,  considering  the  indignity  and  injury  suffered,  was  not^ 
therefore,  so  excessive  as  to  induce  the  belief  that  it  was  found  by 
the  Jury  under  the  influence  of  passion  and  prejudice;  nor  was 
evidence  tending  to  show  that  as  a  re^'ult  of  the  kickincr  and  beating^ 
Mrs.  Davis,  in  addition  to  other  injuries  and  suffering,  had  a  miscar- 
riage. 

'  Daniel  W.  Faulkner,  having  introduced  himself  as  a  witness  and 
testified,  was  on  cross  examination  asked  if  his  wife  (Julia)  had  not 
as  a  witness  on  the  previous  criminal  trial  of  herself  for  the  at^sault 
and  battery,  stated  she  had  tied  him  (Daniel)  down  and  several 
times  whipped  him,  and  that  he  knew  not  to  interfere,  and  it  is  ob- 
Jected  the  court  permitted  him  to  answer  that  question  in  the  affirm- 
ative; but  it  is  not  necessary  to  decide  whether  that  evidence  was 
comf)etent,  for  even  if  it  was  not  so  the  substantial  rights  of  either 
appellant  were  not  prejudiced,  because  it  was  otherwise  fully  and 
satisfactorily  proved  that  Mrs.  Faulkner,  who  was  a  large  womany 
without  reason  or  excuse  so  severely  kicked  and  beat  Mrs.  Davis,  a 
small  and  weakly  woman,  having  at  the  time  a  baby  in  her  arms 
and  appealing  to  Daniel  Faulkner  in  vain  for  protection,  and  that 
she  was  disabled  for  three  months. 

Judgment  affirmed. 


Galot.  by  guardian  v.  Pearce,  Ac. 
(Filed  February  2,  1897— Not  to  be  reported.) 

1.  Jurisdiction  of  justices  of  the  peace — The  provision  of  section  882  of 
Myers'  Code  (as  amended)  declaring  that  judgmentn  rendered  by  a  justice  of 
the  peace  against  defendants  not  residing  in  his  district  should  be  void  was 
in  contravention  of  the  Constitution  then  in  force,  which  provided  that  "  the 
jurisdiction  of  justices  of  the  peace  shall  be  co-extensive  with  the  county." 
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2.  Void  execution — A  justice  of  the  peace  being  both  judge  and  clerk,  an 
execution  issued  from  his  court  within  ten  days  after  the  rendition  of  judg- 
ment was  not  premature,  as  it  must  have  been  ordered  by  the  court. 

3.  Same — ^Even  if  the  execution  was  prematurely  issued,  it  was  not  void. 

4.  Validity  of  levy — Description  of  land — The  failure  of  the  sheriff  in  his 
leyy  upon  an  execution  to  properly  describe  the  land  levied  on  does  not  affect 
the  title  of  the  purchaser  at  the  execution  sale. 

5.  A  levy  upon  the  right,  title  and  interest  of  an  e-xecution  defendant  in  land 
without  specifying  the  interest  is  sufficient  to  pass  to  the  purchaser  such  in- 
terest as  the  defendant  had  subject  to  execution. 

6*.  A  levy  signed  by  the  deputy  sheriff  for  the  sheriff,  instead  of  in  the  name 
of  the  sheriff  by  the  deputy,  is  not  void. 

7.  Appraisement — A  failure  to  have  appraisers  sworn  will  not  affect  the  title 
of  the  purchaser  at  the  execution  sale  unless  the  purchaser  participates  in  the 
irregularity. 

8,  Sa7ne — Where  a  whole  body  of  land  was  valued  by  appraisers,  and  also 
the  life-tenant's  estate  therein,  this  was  a  sufficient  valuation  of  the  execution 
defendant's  one-fifth  interest  in  remainder. 

Woolfolk  &  Klein  for  appellants. 

Grubbs  &  Morancy  and  Charles  M.  Lindsay  for  appellees. 
Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 
Opinion  of  the  court  by  Judge  DuRelle. 

Joseph  Galol,  by  will  probated  in  January,  1871,  devised  his  es- 
tate to  his  wife,  Generouse  Galot,  for  life,  with  remainder  to  his  five 
children.  His  wife  died  in  1888,  and  his  estate,  which  at  his  death 
had  consisted  of  eighty  acres  of  land  in  Jefferson  county,  went  to 
his  children.  One  of  his  children,  Joseph  F.,  died  in  1884,  leaving 
a  widow,  Teresa,  and  two  children,  Mary  and  Bertha,  in  whose  be- 
half this  suit  is  prosecuted. 

It  is  conceded  that  the  four-fifths  interest  in  the  property  belong- 
ing to  the  other  children  of  Joseph  Galot  was  duly  conveyed  to  the 
defendants,  and  they  have  title  thereto.  On  March.  9,  1874,  before 
the  death  of  either  Generouse  or  Joseph  F.  Galot,  a  judgment  by 
default  >^as  rendered  against  them  in  favor  of  Anton  Kutzleb,  in 
the  court  of  J.  Speed  Peay,  a  justice  of  the  peace  for  Jefferson 
county,  but  whose  magisterial  district  did  not  include  the  residence 
■of  the  defendants.  An  execution  was  issued  on  said  judgment  on 
March  17,  1874,  and  returned  *'no  property  found."  Thereafter  a 
certified  copy  of  the  judgment,  exec*ution  and  return  was  filed  in 
theottice  of  the  clerk  of  the  Jefferson  Court  of  Common  Pleas,  and 
on  November  17,  1874,  an  execution  was  issued  by  the  clerk  of  that 
court,  which  was  levied  December  11,  1874,  **on  reversionary  inter- 
est of  Joseph  Galot  and  the  life  interest  of  Mrs.  Generouse  Galot 
in  eighty  acres  of  land  in  Jefferson  county  on  Mann's  Lick  road,  near 
the  Burnt  Knob,  being  the  same  property  in  which  the  said  Gen- 
erouse Galot  now  resides,  which  was  advertised  according  to  law, 
and  was  offered  at  pul)lic  outcry  on  the  4th  day  of  January,  1875,  at 
the  courthouse  door,  to  the  highest  bidder,  and  was  bought  by  the 
plaintiff,  Kutzleb,  for  $1  for  the  reversionary  interest  and  twenty- 
five  cents  for  the  life  interest,  and  as  the  plaintiff  was  the  buyer  no 
bond  was  required.  A.  G.  Anderson,  D.  S., 

"January  4,  1875.  For  Thos.  Shanks,  S.  J.  C' 

• 

As  alleged  in  the  answer,  an  appraisement  was  made  in  writing  by 
two  disinterested  housekeepers  of  Jefferson  county  before  said  sale, 
4he  eighty  acres  being  appraised  at  $2,0IJ0,  and  the  life  interest  of 
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Generouse  Galot  at  S600.  In  January,  1875,  a  second  execution  was 
levied  upon  **the  equity  of  redemption  of  Joseph  Galot  in  interest 
in  remainder  eigiity  acres  of  land  on  Mann's  Lick  road,  near  Burnt 
Knob,.  beiuK  the  same  property  on  which  Mrs.  Generouse  Galot 
now  lives,  this  interest  is  the  one-fifth  in  the  above  property  in  r€s 
mainder,"  etc.,  etc.  The  equity  of  redemption  was  sold  to  Kutzleb 
for  his  debt,  interest  and  costs,  which  was  $105.97.  The  return  of 
this  execution  was  also  signed  by  A.  G.  Anderson,  D.  S.,  for  Tho8» 
Shanks,  S.  J.  C.  Kutzleb  conveyed  whatever  interest  he  acquired 
by  said  purchases  to  the  defendants.  The  facts  are  fully  set  forth  in 
the  answer  of  the  defendants.  The  petition  prayed  a  division  and 
partition  of  the  eighty  acres,  and  that  one-fifth  thereof  should  be  al- 
lotted to  the  plaintifls.  A  demurrer  to  the  answer  whs  overruled  by 
the  trial  court,  and  from  that  Judgment  this  appeal  is  taken. 

It  is  claimed  for  appellants  that  th^  execution  sales  at  which  Kutz- 
leb purchased  were  void,  first,  because  the  judgment  was  void. 
This  claim  is  based  upon  section  832  of  Myers'  Code,  as  amended, 
requiring  tlie  oflScer  who  serves  process  to  return  it  to  the  justice  of 
the  peace  in  the  district  wherein  the  defendant  resides;  and  further 
providing  that  **all  judgments  which  may  be  hereafter  rendered  by 
a  justice  of  the  peace  against  defendants  who  do  not  reside  in  the- 
district  of  such  justice  of  the  peace  when  judgment  may  be  ren- 
dered, or  did  not  reside  in  such  district  when  process  was  served^ 
shall  be  null  and  voicL^^  This  provision,  however  (which  was  appli- 
cable only  to  the  city  of  Louisville),  appears  to  be  in  direct  contra- 
vention of  section  34  of  article  4  of  the  Constitution  in  force  at  that 
time,  which  provided  that  *'the  jurisdiction  of  justices  of  the  peace 
shall  be  co-extensive  with  the  county." 

It  is  well  settled  that  **the  territory  marked  out  for  the  justice  by 
the  Constitution  of  the  State  over  which  he  is  to  exercise  his  juris- 
diction can  not  be  reduced  or  changed  by  legislative  enactments.*'' 
(12  Am.  &  Eng.  Enc,  404.) 

In  our  opinion,  the  jurisdiction  co-extensive  with  (he  county  Is  not 
a  mere  power  to  issue  process  in  actions,  but  the  power  to  hear  and 
determine  causes  (U.  8.  v.  Arrendo,  6  Peters,  691),  the  proper 
remedy  for  the  defendant  in  such  a  case  being  by  motion  to  transfer 
to  the  court  of  the  justice  of  the  peace  in  the  district  of  the  defend- 
ant's residence. 

The  second  objection  is  that  the  execution  from  Esquire  Peay's 
court  was  issued  less  than  ten  days  after  the  judgment.  Section  4^ 
article  1,  chapter  38  of  the  General  Statutes  provides:  **No  execution 
shall  issue  on  any  judgment,  unless  ordered  by  the  court,  until  after 
the  expiration  of  ten  days  from  the  rendition  thereof."  The  justice 
of  the  peace  was  both  judge  and  clerk,  and  the  execution,  therefore* 
must  have  been  ordered  by  the  court.  Nor  can  we  admit  that  even 
if  prematurely  issued  it  would  have  been  void,  such  premature  issu- 
ance being  merely  an  irregularity,  the  remedy  for  which  would  be 
by  motion  to  quash  in  the  proceeding  in  which  the  execution  was 
issued.    (Freeman  on  Executions,  section  25.) 

The  third  objection  is  that  the  returns  on  the  executions  did  not 
sufficiently  describe  the  land  levied  on  and  tho  interest  of  the  execu- 
tion defendants  therein.  The  return  of  the  first  execution  issued 
out  of  the  common  pleas  court  seems  to  us  suflftciently  to  describe 
the  property  to  enable  it  to  be  identified.  It  was  held  in  Reid  v. 
Heasley,  9  Dana,  324,  and  approve<i  in  Bell  v.  Weatherford,  12  Bush> 
508,  that  failure  of  the  sheriff  to  properly  describe  the  land  in  hi& 
levy,  or  to  have  it  valued  after  his  execution  sale,  could  not  affect  the 
purchaser,  for  *'these  are  directory  duties  inculcated  by  the  statute- 
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upon  the  officer;  but  their  omission  can  not  be  construed  to  retroact 
upon  the  sale,  so  as  to  affect  the  rights  of  the  purchaser.  His  ri^ht 
rests  upon  his  purchase  under  a  valid  execution  issuin&f  upon  a  valid 
judfrment;  and,  being  fairly  made,  can  not  be  defeated  by  the  subse- 
quent omissions  or  delinquencies  of  the  officer.  The  officer  might 
unquestionably  be  made  responsible  to  the  debtor  for  any  injury  he 
sustained  by  reason  of  his  delinquency;  but  to  permit  his  subsequent 
omissions  or  derelictions  of  duty  to  invalidate  the  sale,  without 
fault  on  the  part  of  the  purchaser,  would  be  to  establish  a  doctrine 
that  would  expose  titles  derived  under  execution  to  an  uncertainty 
and  insecurity  that  would  drive  from  the  arena  of  bidders  all  pru- 
dent and  cautious  persons,  diminish  competition  in  biddini;,  and 
tend  to  produce  a  sacrifice,  to  the  injury  of  debtor  and  creditor.  We 
can  not  sanction  such  doctrine."  (And  see  Freeman  on  Executions, 
section  281.)  ♦ 

The  objection  that  the  return  did  not  specify  the  quantity  of 
Joseph  F.  Galot's  remainder  interest  has  been  passed  upon  by  this 
court  in  Brown  v.  Smith,  7  B.  M.,  362,  in  which  case  the  lev3^  was 
made  upon  the  right,  title  and  interest  of  the  execution  defendant 
in  the  land,  and  not  upon  the  land  itself.  The  court  there  said: 
**The  distinction  is  but  nominal,  and  has  been  too  generally  disre- 
garded in  making  levies  and  sales  for  it  to  be  now  questioned 
whether  a  levy  and  jsale  in  either  mode  is  not  sufficient  with  the 
sheriff's  deed  to  pass  to  the  purchaser  such  title  as  the  defendant  had 
subject  to  execution." 

And  in  Humphreys'  ex 'or  v.  Wade,  84  Ky.,  400,  the  court  says: 
"The  right,  title  and  interest  of  the  defendant  maybe  levied  on  and 
sold  without  specifying  the  particular  interest.  Such  a  levy  is  cer- 
tainly not  void." 

The  fourth  objection  is  that  the  levies  were  void  because  the  re- 
turns were  signed  by  the  deputy  sheriff,  for  the  sheriff,  and  not  in 
the  name  of  the  sheriff,  by  rhe  deputy.  This  court  has  expressly 
decided  the  contrary  of  this  contention  in  Humphreys'  ex'or  v. 
Wade,  84  Ky.,  400. 

The  fifth  objection  is  to  the  appraisement,  and  is  that  it  bears  no 
date,  and  that  there  is  no  proof  that  it  was  made  before  the  sale  as 
required  by  the  statute.  As  to  this,  it  need  only  be  said  that  this 
case  comes  up  upon  demurrer  to  the  answer,  and  the  answer  specifi- 
cally avers  that  the  land  was  appraised  before  the  sale.  This  aver- 
ment, upon  demurrer,  must  be  taken  as  true.  A  further  objection 
to  the  appraisement  is  that  the  deputy  sheriff  had  no  authority  to 
administer  the  oath  to  the  appraisers.  There  was  at  that  time  no 
direct  authority  given  to  the  officer  to  administer  this  oath,  but  it 
was  held  in  Sayres  v.  Hahn,  5  Ky.  Law  Rep.,  320,  that  '*a 
failure  to  have  the  appraisers  sworn  will  not  affect  the  title  of  the 
purchaser  unless  the  purchaser  participates  in  the  irregularity."  A 
further  objection  to  the  appraisement  is  that  it  does  not  describe  the 
land  nor  designate  the  quantity  of  Joseph  F.  Ga  lot's  interest 
therein.  The  appraisement  shows  that  the  land  valued  was  the 
same  jjroperty  levied  on  by  the  sheriff  of  Jefferson  county  to  satisfy 
execution  No.  12,030.  The  description  is  practically  the  same.  The 
whole  body  of  land  wa^  valued  at  $2,000,  and  the  life-tenant's  estate 
therein  was  valued  at  $600.  In  our  opinion,  this  was  a  sufficient 
valuation  of  Joseph  F.  Ga  lot's  one-fifth  interest  in  the  remainder, 
the  entire  remainder  interest  being  thereby  shown  to  be  worth 
$1,400. 

The  same  objections  are  made  to  the  appraisement  of  the  equity 
of  redemption.    As  no  appraisement  was  necessary,  these  objections 
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need  not  be  considered.  The  appraisement  was  made  for  the  bene- 
fit of  the  debtor  to  secure  him  the  legal  ri^ht  to  redeem  in  case  the 
estate  should  not  sell  for  two-thirds  of  its  value.  Had  there  been 
no  appraisement,  or  had  the  appraisement  which  was  made  been 
absolutely  void,  it  is  possible  that  the  execution  defendant  might  in 
equity  be  allowed  to  redeem  if  in  reasonable  time  he  made  the  offer; 
but  in  this  case  the  execution  defendant  does  not  offer  to  redeem. 

For  the  reasons  given  the  Judgment  of  the  trial  court  must  be 
affirmed. 


Bruneb  &  Bloom  v.  Clay  City. 
(Filed  February  3,  1897.) 

Liqwir  License — Excessive  charge — Voluntary  payment — ^Where  parties  hav- 
ing obtained  State  license  to  retail  liquor  and  rented  premises  in  which  to 
conduct  their  business  upon  the  assurance  of  the  city  authorities  that  city  li- 
cense would  be  granted  when  the  State  license  had  been  secured  were  charged 
against  their  protest  for  the  city  license  a  sum  far  in  excess  of  what  the  law 
had  fixed  as  the  maximum  rate,  the  payment  of  such  amount  was  not  a  volun- 
tary payment,  and  they  are  entitled  to  recover  the  excess  over  the  legal  rate. 

A.  T.  Wood  &  Son  for  appellants. 
J.  A.  Wilburn  and  C.  B.  Hancock  for  appellee. 
Appeal  from  Powell  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

On  the  5th  day  of  January,  1893,  the  board  of  council  of  Clay  City 
refused  to  grant  to  the  appellants  a  license  to  sell  liquors  unless  they 
would  pay  the  sum  of  $750  therefor.  They  knew  at  the  time  this 
sum  was  demanded  and  paid  that  under  the  charter  of  the  town  the 
board  of  council  could  only  require  the  payment  of  $300  for  such 
license  if  the  board  saw  proper  to  grant  it.  In  view  of  this  fact  they 
protested  against  paying  any  sura  exceeding  $300.  The  city  refunded 
$200  of  the  amount  which  they  paid.  This  action  was  brought  to 
recover  $250,  the  amount  which  appears  to  have  been  illegally  de- 
manded. 

The  appellants  allege  that,  before  they  made  an  application  to  the 
county  court  of  Powell  county  therefor  and  obtained  a  State  license 
to  retail  liquors  in  Clay  City,  they  applied  to  the  authorities  of  the 
city  who  had  the  authority  to  grant  a  license  to  retail  liquor,  and 
were  informed  that  if  they  obtained  a  State  license  that  the  council 
would  grant  them  a  license  to  retail  liquors;  that  in  view  of  that 
fact  they  obtained  a  State  license,  rented  a  house,  and  got  ready  to 
do  business. 

These  fact*  appear  in  the  petition  as  amended,  to  which  the* court 
sustained  a  demurrer. 

There  is  no  statement  of  facts  which  indicated  that  the  board  of 
council  had,  in  its  organized  capacity,  made  any  order  to  this  effect. 
If  it  had  done  so  it  could  have  reconsidered  its  action  and  refused 
to  grant  the  license;  hence,  we  are  of  the  opinion  that  the  statements 
as  to  the  alleged  promise  of  the  authorities  is  immaterial  as  to  the 
question  involved.  The  question  is,  was  the  payment  a  voluntary 
one.  The  peculiar  facts  of  each  case  must  determine  whether  the 
payment  is  involuntary  or  voluntary.  If  the  facts  he  as  alleged, 
and  we  must  assume  them  to  be  true  on  demurrer,  the  appellants 
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had  incurred  the  expense  of  bavins^  obtained  a  license  from  the 
State,  the  expense  of  renting  a  building^  in  which  to  do  business,  and 
in  getting  ready  to  do  business.  Notwithstanding  these  facts,  they 
could  not  have  compelled  the  council  to  grant  them  a  license  to  re- 
tail liquors. 

We  assume  the  council  re^rarded  them  as  suitable  persons  io 
engage  in  the  business  of  retailing  liquors^,  or  it  would  not  have 
made  the  order  to  grant  the  license.  Having  reached  the  conclusion 
to  grant  the  license,  it  was  wrong  and  illegal  for  them  to  demand  a 
larger  fee  than  $300,  as  the  law-making  branch  of  the  government 
had  dec*lared  that  to  be  the  maximum  amount  to  be  demanded. 
When  the  demand  was  made  for  $750,  the  appellants  were  confronted 
with  a  condition  which  compelled  them  to  sustain  a  loss.  If  they 
refused  to  take  the  license  on  the  condition  imposed,  then  the  ex- 
penses of  the  State  license,  the  rent  of  the  premises,  and  the  expense 
of  getting  ready  to  do  business  was  a  total  loss  to  them.  If  they 
paid  $450  in  excess  of  the  amount  which  the  council  had  the  right 
to  demand,  then  their  apparent  loss  was  an  amount  ec]ual  to  the  sum 
illegally  demaoded. 

Presumably  in  the  exercise  of  their  judgment  as  to  the  best  way 
to  extricate  themselves  from  a  bad  situation,  forced  njipon  them  by 
the  illegal  conduct  of  the  council,  they  determined  to  protest  and 

pay- 

We  believe  the  facts  of  this  case  remove  it  from  that  class  of  cases 
where  a  recovery  is  denied  because  the  payments  were  voluntary. 

The  conduct  of  the  council  in  demanding  the  illegal  sum  was  such 
oppression  that,  in  our  opinion,  it  can  not  be  said  that  the  pay- 
ment of  the  excess  of  $3<'0  was  voluntarily  made. 

If  the  facts  of  this  case  were  substantially  the  same  as  those  in 
Tyler  v.  Smith,  18  B.  M.,  799,  we  would  hold  the  payment  was  vol- 
untary, and  that  the  action  could  not  k)e  maintained. 

In  reaching  the  conclusions  we  have  in  this  case,  we  have  not 
failed  to  consider  the  adjudged  cases  of  this  court  wherein  questions 
of  voluntary  payments  were  involved. 

The  judgment' is  reversed,  with  directions  that  the  demurrer  to 
the  petition  be  overruled,  and  that  further  proceedings  conform  to 
this  opinion. 


Ware,  <&c.  v.  Frank's  adm'r,  &v,. 
(Filed  February  3,  1897— Not  to  be  reported.) 

Purchase  of  remainder  by  life  tenant— l:^o  such  trust  relation  exists  between 
a  life  tenant  and  the  remainderman  as  to  prevent  the  life  tenant  from  purchas- 
ing? the  remainder,  and  as  the  evidence  in  thii?  case  fails  to  show  actual  fraud 
the  chancellor  properly  refused  to  set  aside  a  deed  from  the  remainderman  to 
the  life  tenant. 

R.  K.  Smith  for  appellants. 

J.  B.  Clarke  and  Cochran  &  Son  for  appellees. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Henry  Frank,  sr.,  died  in  1880.  I3y  the  provisions  of  his  will  his 
widow,  Avarilla  Frank,  was  to  **have,  hold  and  enjoy"  his  personal 
and  real  estate  during  her  life.    At  the  death  of  the  widow,  the  life- 
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tenant,  it. was  to  ko  to  his  five  children.  One  of  them  died  withoat 
idsue  before  the  testator,  hence  the  estate  in  remainder  went  to  the 
four  children  who  survived  him.  The  estate  consisted  of  real  estate, 
which,  after  the  death  of  the  widow,  sold  for  $6,250,  and  the  per- 
sonal estate  was  so  well  managed  by  the  widow  that  it  amounted  at 
the  time  of  her  death  to  about  $7,500.  She  died  in  December,  1889, 
testate,  and  by  the  terms  of  the  will  she  disposed  of  her  estate  to 
various  persons  who,  tojcerher  with  the  executors  of  her  will,  and 
the  administrator,  with  the  will  annexed,  of  the  estate  of  Henry 
Frank,  sr.,  deceased,  were  made  defendants  to  this  action,  which 
was  brought  by  the  appellant,  Susan  Ware,  and  her  husband,  Lewis 
Ware.  Susan  Ware  is  the  daughter  of  Henry  Frank,  sr.,  and  to 
whom  her  father's  will  gave  one-fourth  of  his  estate  in  remainder. 

In  March,  1889,  in  consideration  of  $1,400,  Susan  Ware — her  hus- 
band joining  her — by  deed  conveyed  to  Avarilla  Frank  her  undi- 
vided one-fourth  of  the  real  and  personal  estate  left  by  her  father. 

The  evidence  tends  to  prove  that  the  consideration  was  paid  by 
Avarilla  Frank  out  of  her  own  means.  At  any  rate,  there  is  noth- 
ing in  the  record  tending  to  show  that  it  was  paid  out  of  any  of  the 
assets  of  Heary  Frank,  sr.'s,  estate. 

This  actionm^as  brought  by  Susan  W^are  to  set  aside  the  deed  which 
she  made  to  Avarilla  Frank,  insofar  as  it  embraced  the  j)ersonal 
estate,  and  to  be  adjudged  one-fourth  of  the  estate  left  by  her  father. 

It  is  contended,  first,  that  the  widow  obtained  the  deed  by  fraud; 
second,  that  as  she  had  the  use  of  the  estate  durin&r  her  life,  she  was 
a  gnai<i  trustee;  therefore,  she  was  precluded  from  obtaining  a  valid 
conveyance  from  a  remainderman. 

It  is  insisted  that  Avarilla  Frank  represented  to  the  agent  of  Susan 
Ware  that  there  was  none  of  the  personal  estate  of  Henry  Franks 
sr.,  left  for  his  heirs. 

There  is  a  conflict  in  the  testimony  of  W.  O.  Ware,  who  was  act- 
ing for  his  mother  in  negotiating  the  sale  for  her  and  a  servant  girl, 
who  appears  to  have  been  present  when  the  terms  of  sale  were  agreed 
upon.  This  agent  was  fully  advised  by  a  kinsman  and  the  administra- 
t(»r  of  Henry  Frank,  sr.'s,  estate  as  to  the  proximate  amount  thereof 
which  was  lield  by  the  widow.  Mrs.  Ware's  son  says  that  he  gave 
her  th^*  information  imparted  to  him  by  the  kinsman  and  the  admin- 
istrator. The  deed  which  the  mother  exec?ute<l  embraces  the  person- 
alty as  well  as  the  real  estate.  The  check,  which  was  given  her  by 
the  widow  in  payment  of  the  consideration  for  the  deed,  recites  it  is 
given  in  full  consideration  of  hnr  interest  in  the  real  and  personal 
estate  of  her  late  father,  Henry  Frank,  sr.  The  attorney,  who  rep- 
resented Mrs.  Frank  in  the  execution  of  the  deed,  says  that  he  fully 
explained  to  Mrs.  Ware  the  elj'ect  of  the  deed.  The  question  Is  sug- 
gested, if  Mrs.  Frank  represented  there  was  no  personal  estate  to 
be  conveyed,  why  did  the  deed  and  check  descril>e  the  property  as 
consisting  of  both  personal  and  real  estate?  There  is  no  evidence  as 
to  the  ajre  of  the  widow  and  the  condition  of  her  health  at  the  time 
the  deed  was  made,  hence  no  data  is  given  from  which  the  court 
can  have  an  opinion  as  to  whether  the  consideration  paid  was  inad- 
e<iuate.  Of  course  it  would  not  follow  merely  because  the  ccmsid- 
eration  was  inadequate  the  deed  should  be  set  aside.  The  plaintiff 
wholly  failed  to  establish  the  charge  that  the  deed  was  obtained  by 
fraud.  The  fact  that  the  widow  died  shortly  after  the  deed  waf* 
made  does  not  affect  the  question  of  the  value  of  the  remainder  in- 
terest at  the  time  it  was  conveyed,  as  the  probable  prohmgation  of 
life  as  determined  by  life  tables  would  fix  the  value  of  the  life  es- 
tate, consequently  the  value  of  the  estate  in  remainder. 
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We  know  of  no  principle  of  law  or  rule  in  equity  which  prevents 
a  life  tenant  from  purchasing  the  interest  of  a  remainderman .  Cer- 
tainly no  such  fiduciary  relations  exist  between  them  which  would 
make  applicable*  to  their  transactions  the  rules  of  equity  which  gov- 
ern the  trustees  and  cestui  que  trust.  The  life  tenant  has  no  right  to 
destroy  or  waste  the  estate  in  remainder,  but  this  obligation  to  pre- 
serve the  estate  in  remainder  does  not  preclude  the  life-tenant  from 
acquiring  it  by  gift  or  purchase.  We  can  see  no  good  reason  why 
one  who  has  the  lesser  may  not  acquire  the  greater  estate. 

The  judgment  is  affirmed. 


Phillips  v.  Offutt,  <&c. 
(Filed  February  3, 1897— Not  to  be  reported. 

Building  contract — Acceptance  of  order  drawn  by  contractor — Set-off — Where 
one  who  had  employed  a  contractor  to  build  a  house  accepted  an  order  drawn 
by  the  contractor  in  favor  of  a  material  man,  to  be  paid  when  the  house  should 
be  completed  in  full,  in  an  action  upon  that  order,  it  appearing  that  the  con- 
tractor afterward  substantially  abandoned  the  job,  and  that  defendant  com- 
pleted the  house  chiefly  by  the  employment  of  hands  who  had  been  working 
for  the  contractor,  the  plaintiff  was  entitled  to  recover  the  amount  due  the 
contractor  after  deducting  from  the  contract  price  the  money  expended  by 
defendant  in  the  completion  of  the  house,  defendant  not  being  entitled  to  de- 
duct the  rental  value  of  the  house  for  the  time  the  contractor  was  in  default  in 
construction,  or  the  value  of  his  services,  the  date  of  the  order  being  after  the 
date  fixed  in  the  'contract  for  the  completion  of  the  house,  and  there  being 
nothing  to  show  that  plaintiff  knew  of  the  conditions  of  the  contract  as  to 
the  time  for  its  completion. 

Jno.  W.  Lewis  for  appellant.  • 

\V.  J.  Lisle  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  Court  by  Judge  Burnam. 

The  appellant,  .T.  G.  Phillips,  entered  into  a  written  contract  with 
appellee,  P].  B.  Smith,  in  which  Smith  agreed  and  contracted  to 
build  a  residence  for  Phillips  in  the  town  of  Lebanon,  Ky.,  on  the 
lot  of  Phillips,  according  to  plans  and  specifications,  for  the  sum  of 
§3,000,  to  be  paid,  one-fourth  when  the  foundation  was  completed 
and  all  the  framing  material  on  the  ground;  one-fourth  when  the 
building  was  under  roof;  one-fourth  when  the  plastering  was  com- 
pleted; and  the  remainder  when  the  house  was  completed;  and  it 
was  further  stipulated  that  the  house  was  to  be  completed  and  ready 
for  occupancy  by  the  1st  day  of  October,  1891. 

The  evidence  in  this  case  shows  that  this  house  was  not  completed 
and  ready  for  occupancy  until  the  28th  day  of  May,  1892,  nearly 
eight  months  after  the  time  provided  for  in  the  contract.  The  con- 
tractor, Smith,  in  order  to  comply  with  his  contract,  purchased  of 
A.  Offutt— who  owned  a  planing  mill  and  furnished  building  sup- 
plies— material  to  the  amount  of  more  than  8800*,  which  was  used 
in  the  construction  of  this  dwelling.  In  November,  1891,  Smith, 
the  contractor,  gave  this  order  to  Offutt: 

'*Mr.  J,  G.  Phillips:  You  will  please  pay  to  A.  Offutt  the  sum  of 
$760  when  your  house  is  completed  by  !E.  B.  Smith.    The  above 
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sum  ia  for  material  furnished  and  to  be  furnished;  an  order  made  by 
J.  G.  Phillips  for  sash,  doors  and  stairs.     (Signed)  E.  B.  Smith.'' 

,     This  order  was  accepted  by  endorsement  on  the  same  in  these 
words: 

''I  agree  to  pay  the  within  order  when  my  house  is  completed  in 
full  by  E.  B.  SmitW.  (Signed)  J.  G.  Phillips." 

Subsequent  to  the  execution  of  this  order  the  contractor.  Smith, 
substantially  abandoned  the  job,  and  appellant  completed  it  him- 
self, chiefly  by  the  employment  of  the  same  hands  who  had  been 
working  for  the  contractor  previous  to  the  time  when  appellant  took 
charge  of  it,  about  the  only  difference  being  that  instead  of  paying 
the  contractor  or  his  assignee  for  the  work  he  paid  the  hands  him- 
self directly,  and  for  necessary  material. 

This  suit  was  instituted  by  the  plaintiff  at  the  September  term, 
1893,  of  the  Marion  Circuit  Court,  upon  the  aforesaid  order  against 
both  Smith  and  Phillips.  Recovery  was  controverted  by  the  appel- 
lant, Phillips,  on  the  ground  that  the  house  was  not  completed  by 
Smith,  the  contractor,  on  the  ist  day  of  October,  1891,  as  he  had 
agreed  to  do;  that  he  was  entitled  to  the  reasonable  rental  value  of 
the  house — which  was  alleged  to  be  $25  per  month — from  the  time 
it  should  have  been  completed  until  the  time  it  was  completed  as  a 
set-off,  the  allegation  being  that  Smith  was  insolvent;  and  by  the 
further  claim  that  Smith,  having  abandoned  the  Job  of  completing 
the  house,  and  that  appellant  had  been  forced  to  do  so  in  person, 
and  he  had  heen  compelled  to  pay  out  of  the  balance  of  the  funds 
which  would  have  been  due  Smith  the  sum  of  $694.83;  that  he  had 
also  been  compelled  to  give  a  great  deal  of  his  time^o  the  w*ork,  and 
that  his  services  were  worth  $50. 

Upon  the  trial  of  the  case  the  court  below  allowed  the  appellant, 
for  moneys  necessarily  expended  in  the  completion  of  the  house  ac- 
cording to  plans  and  for  extras,  the  sum  of  $717.25,  and  it  also  al- 
lowed appellant  the  further  credit  of  $2,237.25  for  the  money  which 
had  been  paid  by  the  appellant,  Phillips,  to  Smith  previous  to  the 
acceptance  of  said  order,  the  court  charging  Philli{^  with  the  sum 
of  $34  for  extra  work  contracted  for  after  the  date  of  the  contract, 
making  the  total  contract  price  of  the  house  due  Smith  amount, 
under  the  contracts  aforesaid,  to  the  sum  of  $3,034;  and,  deducting 
the  total  credits  from  this  sum,  left  a  balance  of  $79.50,  for  which 
sum  the  court  gave  judgment  against  Phillips  in  favor  of  appellee 
Offutt.  Appellant  excepted  to  this  judgment  because  the  court 
failed  to  credit  him  with  the  reasonable  rental  value  of  the  house 
from  the  time  the  contract  with  Smith  stipulated  it  should  be  com- 
pleted until  the  time  it  was  actually  completed,  and  also  because  the 
court  failed  to  allow  him  anything  for  his  services,  and  brings  his 
appeal  to  this  court. 

There  can  be  no  doubt  that  Phillips  was  entitled  to  recover  from 
the  contractor,  Smith,  the  reasonable  rental  value  of  the  hou.se  for 
the  time  Smith  was  in  default  in  the  construction;  but  we  do  not 
think  that  this  was  a  just  or  proper  set-off  against  the  claim  of  the 
appellee  herein. 

There  was  nothing  said  in  the  order  from  Smith  to  appellant  in 
favor  of  the  appellee,  Offutt,  for  the  $750  about  the  time  said  house 
was  to  be  completed,  and  appellant  made  no  such  condition  in  his 
acceptance  of  said  order.  The  date  of  the  order  was  after  the  date 
iSxecl  in  the  contract  for  the  completion  of  the  house.  There  is  no 
evidence  to  show  that  Oflfutt  knew  of  the  conditions  as  to  the  time 
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for  completing  the  house.  Offutt  testifier  that  he  notified  appellant 
that  if  he  ciid  not  accept  the  order  that  he  would  file  a  lien  against 
the  property  for  the  material  which  he  had  furnished  to  build  the 
house,  and  would  furnish  no  more  material. 

It  seems  evident  that  appellant  received  and  appropriated  mate- 
rials furnished  by  the  appellee  under  this  order  after  the  date  of  its 
acceptance  in  the  completion  of  said  house,  and,  the  court  having 
allowed  him  as  deductions  from  the  contract  price  with  Smith  every 
dollar  of  the  money  expended  by  him  in  such  completion,  all  the 
substantial  conditions  upon  which  said  order  was  accepted  by  appel- 
lant had  l)een  complied  with.  The  house  was  undoubtedly  com- 
Eleted  with  the  money  which  was  due  Smith,  and  completed  largely 
y  the  hands  which  he  had  employed. 

We  concur  in  the  opinion  of  the  lower  court  that  the  appellant 
was  not  entitled  to  have  the  reasonable  rental  value  of  the  house,  or 
the  value  of  his  services  set  off  against  the  money  due  appellee  on 
the  order. 

Therefore,  the  case  is  affirmed,  with  damages. 


Dbessman  v.  Farmers  &  Traders  National.  Bank,  Ac. 

(Filed  February  3,  1897.) 

Assessments  for  street  improvements — Lien  superior  to  mortgage — The  lien 
upon  abutting  property  given  by  a  city  charter  to  secure  asseesments  f  or  street 
improvements  is  superior  to  a  mortgage  lien  existing  when  the  improvement 
was  made,  although  the  charter  does  not  expressly  so  declare. 

D.  A.  Glenn  for  appellant. 
James  W.  Bryan  for  appellee. 
Appeal  from  Kenton  Qircuit  Court. 
Opinion  of  the  court  by  Judge  Burnam. 

This  case  involves  a  question  of  law  growing  ou|  of  these  facts: 
The  city  of  Covington,  through  its  contractor,  the  appellant,  im- 
proved Linden  avenue  by  gradmgand  paving,  and,  by  an  ordinance 
properly  passed,  assessed  and  levied  a  lien  upon  a  couple  of  lots 
located  in  Morton's  subdivision  and  fronting  said  Linden  avenue, 
w^here  the  work  was  done,  to  pay  their  proportionate  part  of  the  ex- 
pense of  the  improvement.  This  ordinanc*e  was  passed  and  lien 
imposed  August  2,  1892,  upon  the  property  which  was  owned  by  H. 
T.  Morton,  who.  previous  to  his  death  in  December,  1889,  had  given 
a  mortgage  on  this  property  to  the  appellee,  the  Farmers  <&  Traders 
National  Bank. 

There  is  no  question  raised  as  to  the  regularity  of  the  proceedings 
of  the  council,  or  as  to  the  validity  of  the  mortgage  to  appellee.  The 
sole  question  is,  which  lien  has  priority.  The  court  below  held  that 
appellee  was  entitled  to  be  paid  first,  and  ordered  a  sale  of  the  prop- 
erty to  satisfy  both  liens.  Upon  the  sale  of  said  property,  it  brought 
less  than  the  amount  of  appellee's  claims,  and  appellant  was  left 
without  relief,  and  brought  his  case  to  this  court  and  asks  a  reversal 
of  the  Judgment  of  the  lower  court. 

The  legislature  of  Kentucky,  by  its  act  of  March,  1850,  amend- 
ing and  reducing  Into  one  the  various  provisions  concerning  the  city 
of  Covington,  in  article  2,  section  7,  gave  the  council  full  power  and 
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authority  to  cause  and  procure  all  streets  to  be  graded  and  paved, 
and  apportion  the  costs  and  expenses  thereof  equally  on  the  fronting 
and  abutting  property  and  the  owners  thereof,  according  to  the  front 
feet,  and  ^avea  lien  on  the  property  for  its  proportion  of  the  expenses 
in  this  language:  *'A  lien  is  hereby  given  on  the  lots  or  parts  of  lots 
for  same,  which  cost  and  expenses  may  be  listed  and  collected  as  other 
taxes  are  by  the  city  collector,  or  any  special  collector  who  shall  have 
authority  to  sell  and  convey  the  lots  or  parts  of  lots,  according  to  such 
by-laws  and  regulations  as  shall  be  adopted  by  the  council."  The 
legislature  also  provided  by  subsequent  legislation  that  such  lien 
might  be  enforced  in  a  court  of  equity,  "wherein  all  the  litn-holders 
could  come  and  have  their  liens  adjusted." 

The  mortgage  of  appellee  was  acquired  December  11, 188d,  a  date 
subsequent  to  the  city  charter,  but  prior  in  time  to  the  date  of  the 
ordinance  requiring  the  improvement  to  be  made.  "The  appellee 
contends  that  an  assessment  made  for  constructing  a  street  by  the 
city  council  doe«  not  partake  of  the  character  of  a  tax  levy,  and  that 
in  the  absence  of  a  charter  provision  making  it  a  first  lien  upon  the 
property  abutting  the  improvement  it  takes  Its  place  in  line  with 
the  existing  lien  claims  against  said  property,"  and  can  only  l>e  paid 
after  all  prior  lien  encumbrances  have  been  discharged  in  full. 

It  is  manifest  that  this  contest  for  priority  is  really  between  the 
city  of  Covington,  on  the  one  hand,  and  the  mortgagee  on  the  other. 
It  is  admitted  by  ap|)ellant  that  the.  sections  of  the  city  charter 
quoted  above  do  not,  by  express  provision,  give  the  city  a  first  lien 
for  local  assessment  for  street  improvement,  but  it  is  insisted  that 
such  was  the  intention  of  the  "law-making"  power. 

The  attention  of  the  court  has  not  been  directed  to  an  adjudicated 
case  where  the  precise  question  involved  in  this  appeal  has  been 
passed  upon.  The  distinction  between  taxes,  pure  and  simple,  and 
assessments  for  local  purposes,  has  been  frequently  pointed  out  in 
opinions  of  this  court,  and  it  has  been  held  that  anassessment  for  a 
supposed  benefit  was  not  a  tax  within  the»  meaning  of  the  law 
exempting  property  from  taxation.  (Zabel  v.  Louisville  Baptist 
Orphans'  Home,  92  Ky.,  89;  Johnson  v.  Louisville,  11  Bush,  527; 
Sheehan  v.  Good  Samaritan  Hospital,  50  Mo.,  l.>5.) 

A  pure  tax  is  a  burden  imposed  by  the  sovereign  power  on  all 
property  and  persons  alike,  and  is  compensated  for  by  the  equal  pro- 
tection which  all  receive  from  such  power;  and,  whilst  the  property 
is  resorted  to  for  the  purpose  of  ascertaining  the  amount  of  the  tax, 
it  is  the  individual  and  not  the  property,  who  pays  the  tax.  Whilst 
in  the  case  of  a  local  asseasment  for  hxial  improvement  it  is  the 
property  which  is  primarily  liable  and  not  the  individual,  as  it  is 
supposed  to  be  compensated  for  by  local  benefits  which  come  from 
such  improvements  enhancing  the  value  of  the  property  assessed  to 
the  extent  of  the  assessment  laid  upon  it.  This  is  the  real  distinc- 
tion between  them. 

But  it  is  not  apparent  why  this  diflTerence  in  the  character  of  these 
taxtis  should  be  so  confidently  invoked  to  defeat  the  claims  of  the 
appellant  for  a  priority.  Both  are  levied  under  the  sovereign  power 
of  the  State,  and  both  are  levied  under  the  theory  that  they  are  for 
the  general  good;  and  the  same  general  powers  for  enforcing  their 
collection  are  given.  It  is  true  that  in  the  case  of  a  local  assessment 
the  city  is  limited  to  the  property  specially  benefited  in  the  steps  it 
may  take  for  collection  of  the  assessment;  but  it  seems  to  us  that 
this  is  a  greater  reason  why  this  claim  against  such  property  should 
be  paramount  to  all  others.  The  legislature  certainly  has  the  power 
to  create  such  a  lien,  and  to  give  it  priority  over  all  private  rights 
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and  interests.  "One  who  acquires  an  interest  in  land  talses  it  sub- 
ject to  the  right  to  lay  general  taxes  upon  It,  and  to  impose  upon  it 
the  burden  of  paying  the  expenses  of  necessary  public  improve- 
ments which  confer  upon  the  land  a  special  benefit.  *  *  *  Stat- 
utes giving  a  lien  are  remedial,  and,  therefore,  to  be  liberally 
construed,  and  so  construed  as  to  accomplish  the  legislative  purpose. 
In  creating  liens  for  improvement  assessments,  the  legislature 
makes  secure  compensation  for  what  is,  in  truth,  an  industrial  annex- 
ation of  the  land,  for  the  street  improved  is,  in  a  sense,  an  appurte- 
nance of  the  land  which  increases  its  value,  and  whoever  holds  an 
interest  in  the  land  profits  by  the  appurtenance,  and  ought,  in  Jus- 
tice, to  be  subjected  to  the  lien  which  secures  the  assessment.  It  is, 
for  these  reasons,  often  proper  to  deduce  from  the  general  language 
of  a  statute  giving  a  lien  the  conclusion  that  it  gives  a  paramount 
lien  to  which  mortgage  estates  or  judgment  liens  must  yield." 
(EliMson  on  Roads  and  Streets,  page  334.) 

By  section  7,  article  2,  of  the  charter  of  the  city  of  Covington,  the 
city  council  of  Covington  are  given  absolute  power  in  their  discre- 
tion to  cause  all  streets  to  be  graded  and  paved,  and  to  apportion  the 
costs  and  expenses  thereof  equally  on  the  abutting  lot-holders,  ac- 
cording to  the  front  feet,  and  a  lien  is  given  upon  the  lots  for  cost 
and  expenses  of  such  imprcivements,  and  they  are  authorized  to 
direct  a  sale  of  these  lots  in  accordance  with  the  by-laws  and  regu- 
lations to  be  adopted  by  the  city  council  by  their  city  collector. 
Whilst  this  language  does  not  expressly  say  that  such  liens  shall  be 
prior  in  rank  to  other  liens  on  said  property,  it  seems  to  us  that  it 
does  this  by  necessary  implication.  This  power  the  city  can  exer- 
cise against  the  owner  of  the  property,  and  certainly  a  mortgagee 
can  have  no  higher  equity  or  claim  in  the  property  than  the  mort- 
gagor gave  to  him.  His  interest  and  title  in  same  are  conditional 
and  less  than  that  of  the  m(jVtgagor,  and  his  rights  in  the  property 
are  entitled  to  no  greater  consideration  than  those  under  whom  he 
claims.  He,  with  the  owner,  has  profited  by  the  enhanced  value 
given  the  propertj'  by  the  improvements  which  the  assessment  is 
made  to  pay  for. 

In  Nevin  v.  Allen,  15  Ky.  Law  Bep.,  836,  this  court  held  that  a 
homestead  set  apart  to  a  widow  and  children,  and  which  was  bylaw 
exempt  from  liability  for  the  owner's  debts,  mi^rht  be  subjected  to 
pay  an  assessment  for  street  improvement  for  which  it  was  liable. 

We  are  of  the  opinion  that  the  lien  provided  for  in  the  section  of 
the  charter  quoted  supra  existed  from  the  date  when  such  charter 
became  operative  against  all  the  real  property  within  the  limits  of 
the  city.  It  was  simply  a  suspended  power  which  the  council  could 
enforce  whenever,  in  their  discretion,  the  public  interests  required 
it,  and  all  persons  dealing  in  such  real  property  were  bound  to  take 
notice.  Any  other  construction  gives  to  the  land-holder  the  power 
to  so  encumber  his  land  as  to  render  nugatory  the  power  vested  in 
the  common  council  for  the  benefit  of  the  whole  community  to  im- 
prove streets  at  the  expense  of  the  abutting  property  holders. 

We  hold  in  this  case  that  appellee  took  the  mortgage  on  the  lots  in 
question  subject  to  the  power  of  the  city  to  require  said  lots  to  bear 
their  proportion  of  the  expense  of  constructing  the  streets  on  which 
ihey  fronted,  and  that  appellant  was  entitled  to  have  his  claim  for 
such  construction  paid  first  out  of  the  proceeds  of  the  sale  of  such 
lots. 

For  these  reasons  the  Judgment  of  the  lower  court  is  reversed  and 
the  case  is  remanded  for  proceedings  consistent  with  this  opinion. 
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Louisville  &  Nashville  R.  R.  Co.  v.  Cox. 
(Filed  February  5, 1897—Not  to  be  reported.) 

1,  Railroads — Injury  to  passengers — Instructions — In  this  action  afi^ainst  a 
railroad  company  to  recover  damages  for  injuries  alleged  to  have  been  sustained 
by  plaintiff  in  a  wreck  caused  by  a  collision  between  two  of  defendant's  trains, 
upon  one  of  which  plaintiff  was  a  passenger,  defendant  not  denying  that  the 
collision  was  caused  by  the  gross  negligence  of  its  agents,  the  instructions  to 
the  jury,  which  are  set  out  in  the  opinion  in  full,  contain  no  substantial  error. 

2,  Same — The  cause  and  extent  of  plaintiff's  injuries  were  questions  of  fact 
for  the  jury,  and  their  finding  for  plaintiff  is  not  flagrantly  against  the  evi- 
dence. 

3,  Excessive  verdict — k  verdict  for  $500  is  not  excessive  if  plaintiff  was  in- 
jured to  the  extent  stated  by  his  witnesses,  as  the  jury,  as  they  had  a  right  to 
do,  must  have  believed. 

J.  W.  Alcorn  and  Boyd  &  (>raft  for  appellant. 
,  Appeal  from  Laurel  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Burnam. 

This  action  was  instituted  by  the  plaintiff  against  the  defendant  in 
the  Laurel  Circuit  Court  to  recover  damages  for  injuries  alleged  to 
have  been  sustained  by  him  in  a  wreck  caused  by  a  collision  between 
two  of  defendant's  trains,  upon  one  of  which  he  was  a  ^assenger^ 
which  collision  was  alleged  to  have  been  caused  by  the  willful  neg- 
ligence and  careless  acts  of  defendant's  agents  and  employes.  The 
injury  occurred  from  the  plaintiff  being  thrown  out  of  his  seat 
against  the  wall  of  the  coach  and  on  the  seat,  floor  and  side  of  said 
coach  with  great  force  at  the  time  of  and  by  reason  of  the  collision^ 
inflicting  injuries  upon  the  body  of  plaintiff,  his  back,  kidneys^ 
bowels,  breast,  ankle,  etc. 

The  defendant  does  not  deny  the  collision  of  its  trains,  or  tuat  the 
same  was  the  result  of  the  gross  or  careless  negligence  of  its  agents^ 
but  does  deny  that  plaintiff  was  injured  in  such  collision,  or  that  he 
is  entitled  to  damages. 

The  case  came  on  for  trial,  and  being  submitted  to  the  jury,  they 
returned  a  verdict  in  favor  of  the  plaintiff'  for  $500  damages,  and  in 
a  motion  for  a  new  trial  defendant  relies,  first,  that  the  court  erred 
in  instructing  the  jury,  in  that  the  instructions  are  erroneous  and 
misleading;  and  secona,  that  the  verdict  is  not  sustained  by  suffi- 
cient evidence;  and  third,  that  the  damages  are  excessive,  and  ap- 
pear to  have  been  given  under  the  influence  of  prejudice.  The 
mstructions  are  as  follows: 

*'l.  The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendant,  the  Louisville  <&  Isashville  Railroad  Co., 
hy  Its  agents,  servants  or  employes,  caused  or  produced  a  collision 
of  a  freight  and  passenger  train  on  its  road  near  Hazel  Patch,  in 
Laurel  county,  Kentucky,  on  the  28th  day  of  September,  1893,  and 
that  E.  J.  Cox  was  at  the  time  a  passenger  on  said  passenger  train, 
and  that  said  Cox  sustained  injuries  rrom  said  collision  upon  the 
back,  side,  and  internal  iniuries  m  the  kidneys  or  t)oweIs«  caused  by 
the  collision  of  defendant's  trains  on  its  said  railroad  at  the  said 
time;  if  the  Jury  believe  from  the  evidence  he  received  injuries, 
they  will  find  for  the  plaintiff  such  damages  as  they  believe  from 
the  evidence  he  has  sustained,  not  exceeding  $5,000,  the  amount 
claimed  in  plaintiff's  petition,  although  they  may  believe  from  the 
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evidence  that  the  collision  was  not  brought  about  by  the  willful  neg- 
lect of  the  clefenflant^s  agents,  servants  or  employes. 

**2.  The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendant,  the  Louisville  &  Nashville  Railroad  Qom- 
pany,  by  its  atrents,  servants  or  employes,  caused  or  produced  a 
collision,  near  Hazel  Patch,  of  a  freight  train  and  a  passenger  train, 
and  that  the  plaintiff,  E.  J.  Cox,  was  at  the  time  a  passenger  on  said 
passenger  train,  and  that  said  collision  was  brought  about  by  the 
willful,  negligent  and  careless  acts  of  said  agents,  servants  or  em- 
ployes, and  that  the  plaintiff,  E.  J.  Cox,  by  reason  thereof,  was  in- 
jured upon  the  back,  side,  or  sustained  internal  injuries  in  the 
kidneys  or  bowels,  they  will  find  for  the  plaintiff  sucli  damages  as 
they  may  believe  from  the  evidence  he  has  sustained  therefrom,  not 
exceeding  $5,000,  the  amount  claimed  in  the  petition.  The  finding 
of  the  jury  under  instructions  1  and  2,  or  upon  the  entire  case,  shall 
not  exceed  $5,000." 

We  do  not  think  these  instructions  contain  any  substantial  error, 
or  are  prejudicial  to  the  defendant ;  and  whilst  the  evidence  in  be- 
half of  the  defendant,  upon  the  question  of  the  injuries  sustained  by 
plaintiff,  is  very  strong  and  reflects  very  gravely  upon  the  character 
of  the  plaintiff,  yet,  as  the  injuries  complained  of  and  their  extent 
were  questions  of  fact,  and  as  the  plaintiff  introduced  a  good  deal  of 
evidence  conducing  to  establish  his  contentions,  both  as  to  the  cause 
and  extent  of  said  injuries,  we  can  not  say  that  the  verdict  is  flag- 
rantly against  the  weight  of  evidence,  or  is  not  sustained  by  the  evi- 
dence; nor  do  we  feel  warranted  in  saying  that  the  damages  were 
excessive  if  the  jury  credited  the  statements  of  plaintifTs  witnesses.. 

Wherefore,  the  case  is  affirmed,  with  damages. 


Reynolds  v.  Wright. 
(Filed  January  23,  1897— Not  to  be  reported.) 

Attachment — In  this  action  to  enforce  a  mortgage  lien  upon  personal  prop- 
erty, in  which  an  attachment  was  snod  out  and  levied  upon  the  property,  judg- 
ment for  the  debt  and  for  the  sale  of  the  property  under  the  mortgage  was 
proper,  as  was  also  the  judgment;  sustaining  the  attachment,  the  grounds  of 
the  attachment  therefor  being  insufficiently  controverted. 

D.  1).  Fields  and  John  L.  Scott  &  Son  for  appellant. 

\V.  H.  Holt  for  appellee. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

This  is  an  appeal  from  the  Letcher  Circuit  Court.  The  appellee, 
Wright,  sued  the  appellant  on  a  claim  for  $115,  secured  by  mortgage 
on  four  mules.  At  the  commencement  of  the  action  the  appellee 
flled  an  atfldavit  and  sued  out  an  attachment  and  had  said  attach- 
ment levied  on  three  of  the  mortgaged  mules.  Appellant  executed 
bond  and  retained  the  possession  of  the  mules.  A  demurrer  was 
flled  to  the  plaintiff's  petition  and  was  overruled,  and  defendant 
excepted  to  the  rulings  of  the  court.  Defendant  filed  an  answer^ 
to  which  plaintiff  demurred,  and  the  court  sustained  the  demur- 
rer and  defendant  excepted. 

vol.  18—65 
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The  court  did  not  err  in  overruling:  defendant's  demurrer  to  plain- 
tiff's petition.  Tiie  petition  stated  a  cause  of  action,  and  was 
prosecuted  in  the  name  of  the  proper  party.  The  court  properly 
sustained  the  demurrer  to  the  answer  of  defendant,  so  far  as  the 
same  attempted  to  set  up  a  defense  to  tiie  action.  The  defendant  fail- 
ing to  plead  further,  the  court  rendend  judgment  against  him  for 
the  amount  of  the  debt  sued  on,  and  adjudjred  the  sale  of  the  mort- 
gajjed  property  to  satisfy  said  judjrment  and  sustaining  plaintiff 's 
attachment,  and  from  this  judgment  appellant  has  appealed. 

Appellant  in  his  answer  denied  the  ground  of  attachment  upon 
which  a}>pellee  procured  the  issual  of  the  attachment,  and,  there- 
forej  made  an  issue.  The  burden  of  proof  was  on  the  appellee.  The 
court,  so  far  as  i^shown  in  this  record,  sustained  the  attachment  with- 
out hearing  any  proof,  and  this  was  error  to  the  javjudi<*e  ol  appel- 
lant. 

We  are  of  opinion  that  the  Jud^rment  on  the  <iebt  and  order  to 
sell  the  mortgaged  property  is  c(H-rect,  and  is  approved  bvthis  court; 
but  for  the  error  of  the  court  in  sustaining  the  attachment,  and  this 
error  alone,  the  cause  is  reversed  and  remanded  for  proceedings  in 
accordance  with  this  opinion. 

The  court  delivered  the  following  response  correcting  the  opinion 
and  sustaining  petition  for  rehearing  to  that  extent  March  4,  1897: 

Appellee  Wright  having  fried  petition  herein  asking  a  rehearing 
of  this  case  so  far  as  the  judgment  of  tliis  court  revei-sed  the  judg- 
ment of  the  lower  court  in  sustainintr  the  attachment,  and  having 
called  the  attention  of  the  court  to  the  failure  of  the  appellant  to 
deny  that  the  property  was  about  to  be  concealed^  the  defective  de- 
nial of  the  grounds  of  attachment  having  escaped  the  attention  of 
the  court,  a  rehearing  is  granted  ap|>ellee,  and  the  court  is  of  the 
opinion  that  the  denial  (»f  the  urnmnds  of  the  attachment  were  insuf- 
ficient, and  the  circuit  court  did  not  err  in  its  judgment  sustaining 
the  attachment. 

The  judgment  of  the  circuit  court  is  alfirmed  with  damages. 


Glover  &  Durrett  v.  Suteb,  <to. 
(Filed  January  27,  1897— Not  to  be  reported.) 

1.  Husband  and  wife — Fraud  as  to  creditors — In  this  action  bj  creditors 
seeking  to  subject  to  the  payment  of  their  debts  property  claimed  by  the  wife 
of  the  debtor,  the  evidence  sustains  the  wife's  claim,  and  the  charge  of  fraud 
is  not  established,  it  appearing  that  the  money  with  which  the  property  was 
purchased  was  the  result  of  fortunate  investments  made  by  the  wife,  and  not 
of  the  husband's  skill  and  industry. 

2.  Kndence  -It  was  competent  tor  the  wife  to  waive  her  right  to  testify  and 
introduce  her  husband  as  a  witness. 

Geo.  C.  Drane  and  Frank  Chinn  for  appellants. 

John  W.  Rodman,  John  B.  Lindsey  and  James  A.  Violett  for  ap- 
pellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 
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This  appeal  is  prosecuted  by  Glover  &  Durrett  from  ajuclffment 
rendered  by  the  Franklin  Circuit  Court  in  the  two  consolidated  ac- 
tions of  Glover  &  Durrett  against  B,  F.  Suter,  &c. 

One  of  the  suits  w;is  brought  to  enforce  the  collection  of  a  Judg- 
ment in  appellant's  favor  against  B.  F.  Suter  for  more  than  $5,000, 
and  the  other  suit  was  to  recover  on  a  note  for  about  the  same 
amount.  Attachments  were  obtained  and  levied  on  a  large  amount 
of  tobacco,  a  tract  of  land,  some  sheep,  and  White,  Dunkerson  &  Co. 
were  als<>  summoned  as  garnishees. 

Julia  Suter,  wife  of  B.  F.  Suter,  claimed  the  property  levied  on. 
White,  Dunkerson  &  Co.  claimed  liens  on  the  tobacco  under  contract 
with  Julia  Suter. 

The  pleadings,  proof  and  exhibits  are  voluminous,  and  it  would 
be  unprofitable  to  discuss  at  length  the  various  issues  raised  or  at- 
tempted to  be  raised,  or  to  recite  at  length  the  evidence  introduced. 
The  real  question  to  be  decided  is  as  to  the  title  to  the  property  levied 
on,  or,  in  other  words,  was  it  the  property  of  B.  F.  Suter?  The  con- 
tention of  appellant  lieing  in  substance  that  ail  the  claim  or  claims 
of  Julia  Suter  to  the  property  in  contest  wAs  traudulent  as  to  them, 
as  was  also  her  obtention  of  the  judgment  of  the  Franklin  Circuit 
Court  giving  her  ihe  rights  and  powers  of  a  feme  sole. 

The  evidence  seems  to  show  that  B.  F.  Suter  had  been  from  1884 
buying  tobacco  for  appellants  or  soliciting  shipments  of  tobacco  to 
them,  and  part  of  the  time  buying  tobacco  for  himself  and  consign- 
ing the  .same  to  appellants  for  salp,  they  being  warehousemen  in 
liouisville,  Ky.,  and  that  although  for  a  time  he  seemed  to  make 
money  he  finally  t)ecame  largely  iitdebted  to  appellants  as  well  as 
indebted  to  other  parties,  and  in  1889  made  an  assignment  for  the 
benefit  of  his  creditors  to  J.  C.  Noel.  Afterwards  an  arrangement 
was  made  between  appellants,  B.  F.  Suter  and  his  other  creditors, 
by  which  the  appellants  were  to  have  delivered  up  to  them  most  of 
the  assigned  property  and  a  secured  note  for  $1,000,  and  Suter  to  exe- 
cute the  two  notes,  the  amounts  of  whi<*h  are  involved  in  this  suit, 
appellants  agreeing  that  a  payment  of  $1,500  made  by  Suter  to  his 
wife  might  remain  unassailed,  and  also  leaving  some  tobacco  in 
Suter's  hands.  This  agreement  seems  to  have  been  fully  executed. 
Afterwards  Julia  Suter  obtained  judgment  aforesaid,  empowering 
her  to  trade  and  do  business  as  a  feyne  sole. 

It  als(3  appears  that  B.  F.  Suter  had  mortgaged  his  home  farm  for 
about  $1,200  to  Noel,  &c.,  who  proceeded  in  1890  to  sue  and  enforce 
their  lien  on  the  same,  and  Hockinsmith  bought  the  farm.  It  is 
claimed  Hockinsmith  bought  satne  with  some  kind  of  an  agreement 
that  B.  F.  Suter  should  have  the  right  to  redeem  the  same,  which 
claim  is  not  only  denied  by  appellees  but  disputed.  Some  time  after 
the  Judgment  granting  feine  sole  rights  to  Mrs.  Suter  she  rented 
the  farm  of  her  brother  (JEIockinsmith)  for  a  year  and  raised  or  had 
raised  a  crop  on  same,  and  that  she  bought  of  B.  F.  Suier  the  to- 
bacco turned  over  to  him  under  the  agreement  aforesaid,  and  did 
other  trading,  and  made  an  arrangement  with  White,  Dunkerson 
A  Co.  to  buy  tobacco  for  them,  and  that  for  a  time  she  made  money 
in  so  doing,  and  purchased  of  her  brother  the  farm  aforesaid  at  the 
price  of  $18,000  and  paid  $7,000  cash,  executing  three  notes  for  $2,000 
each  for  the  residue  of  the  purchase  money,  and  paid  off  one  of 
these,  but  afterwards  gave  a  mortgage  on  the  farm  lor  $2,000. 

The  court  upon  final  trial  adjudged  that  the  property  attached  was 
not  subject  to  the  attachment  and  dismissed  appellant's  petition  in 
ao  far  as  it  sought  to  subject  said  property,  and  adjudged  that  White, 
Dunkerson  &  Co.  had  a  lien  on  the  tobacco  attached  and  adjudged 
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the  proceeds  to  them,  it  havinja:  by  agreement  been  sold  by  thera^ 
and  also  rendered  judjrinent  in  their  favor  on  their  cross  petition 
asrainst  Mrs.  Suter  for  more  than  .to(M).  It  is  not  necessary  to  deter- 
mine whether  they  had  a  valid  lien  on  the  tobacco,  inasmuch  a& 
it  was  not  liable  to  the  attMChment,  and  no  appeal  has  been  taken 
by  Julia  Suter  from  that  judjrnient. 

It  is  urtjed  bv  appellants  that  the  tobacco  was  shippe<l  in  the 
name  of  B.  F.  Suter  and  sold  in  his  name  and  claimed  by  him,  but 
if  it  was  really  Mrs.  SuterVs  property  such  action  could  not  divest 
her  of  title.  If  she  had  consented  to  all  this,  and  B.  F.  Suter  had 
obtained  credit  by  reason  thereof,  a  different  question  from  the  one 
under  consideration  migfht  arise.  It  is  also  claimed,  and  truly  so, 
that  B.  F.  Suter  acted  as  ajrent  for  his  wife,  and  transacted  most,  if 
not  all,  of  the  trades  as  her  agent.  It  is  also  claimed  that  it  was  his 
credit  that  enabled  her  to  obtain  the  advances  from  While,  Dun- 
kerson  &  Co.,  and  his  skill,  etc.,  that  caused  the  profits  that  were 
made. 

It  does  not  clearly  appear  that  he  devoted  much  time  to  the  farm- 
ing or  other  business  ventures,  and  it  may  lie  remarked  that,  inas- 
much as  in  a  few  years  he  had  become  lartjely  in  debt  over  and 
above  the  value  of  his  properly,  his  credit  or  capacity  would 
not  be  likely  to  be  very  valuable.  It  Is  true  that  fraud  must  be  gen- 
erally proven,  if  proven  at  all,  by  circumstances.  It  can  rarely  be 
expre»^sly  proven,  yet  the  party  alleiring  fraud  must  in  some  way 
prove  the  char«:e  or  fail  in  the  suit.  It  is  true,  as  often  held  by  this 
court,  that  the  creditor  has  a  right  to  look  to  the  skill  and  industry 
of  the  husband  for  the  payment  of  his  debts,  and  the  right  to  sub- 
ject so  much  thereof  as  may  be  left  after  the  support  of  the  family 
dependent  on  him  is  met  to  the  payment  of  his  debt  can  not  l)e  de- 
nied, yet  in  this  case  it  seems  to  us  that  the  money  made  by  Mrs. 
Suter  by  her  own  industry  and  the  capital  of  about  $2,(XM)  was  more 
the  result  of  fortunate  investments  or  luck  than  through  or  by  the 
skill  of  her  husband  or  herself  either. 

Various  exceptions  were  filed  to  depositions,  but  we  perceive  no 
error  to  the  prejudice  of  appellants  in  the  rulings  of  the  court  be- 
low on  the  exceptions.  B.  F.  Suter  was  a  competent  witness  under 
the  provisions  of  the  Code  of  Practice,  as  has  been  heretofore  held 
by  this  court.  If  the  wife  in  such  a  case  chooses  to  waive  her  right 
to  testify  and  introduce  her  husband  she  can  do  so.  The  testimony 
in  many  cases  might  be  of  more  weight  than  that  of  her  husband, 
but  that  fact  can  not  deprive  her  of  the  right  to  so  use  the  testimony 
of  the  husband. 

We  deem  it  unnecessary  to  notice  further  the  many  questions 
raised  and  ably  argued  by  counsel  on  both  sides. 

The  judgment  appealed  from  is  affirmed. 


Sweeney  v.  Commonwealth. 
(Filed  February  5, 1897— Not  to  be  reported.) 

1.  Criminal  law — Increased  jjvnishment  on  acconnt.  of  formei'  conviction — 
Where  the  minimum  pnnishment  fixed  by  the  statute  for  a  felony  charged  in 
an  indictment  is  confinement  in  the  penitentiary  for  a  term  of  years,  which  is 
twice  the  length  of  the  term  for  which  the  defendant  was  sentenced  upon  a 
former  conviction  for  another  felony,  it  is  not  proper  to  allege  in  the.indict- 
ment  the  facts  as  to  the  former  conviction  as  the  pnntshment.  if  there  be  a 
verdict  of  guilty,  must  in  any  event  be  for  a  term  twice  the  length  of  the 
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former  term.  But  the  defendant  in  this  case  was  not  prejudiced  by  snch  alle- 
gations, andf  as  there  was  no  objection  to  the  evidence  offered  to  sustain  these 
allegations,  there  can  be  no  reversal  on  account  of  its  admission. 

2,  Iiuiictment — Election— The  indictment  charged  but  one  offense,  and  it 
was  not  error  to  overrule  a  motion  to  require  the  Commonwealth  to  elect. 

3,  Same — AVhere  a  former  conviction  of  another  felony  is  charged  in  an  in- 
dictment for  the  purpose  of  increasing  the  punishment,  that  charge  may  be 
considered  upon  the  trial  of  the  offense  under  investigation,  and  it  is  not  nec- 
essary that  it  should  be  considered  separately  after  the  return  of  a  verdict  as 
to  the  offense  charged  in  the  indictment. 

Walter  Darby  for  appellant. 

W.  S.  Taylor  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  division. 

Opinion  of  the  court  by  Judge  Paynter. 

The  indictment  charges  the  defendant,  first,  with  burglary;  second, 
that  he  had  been  previously  convicted  of  grand  larceny  and  sen- 
tenced to  the  penitentiary  for  one  year. 

On  a  trial  of  this  case  the  jury  returned  a  verdict  as  follows,  to 
wit:  *'We,  the  jury,  find  the  defendant  gruilty  of  burglary  as  charged 
in  the  indictment  and  fix  his  punishment  at  eight  (8)  years  in  the 
penitentiary." 

The    indictment   sufficiently  alleged   the  facts  constituting  the 
-crime  of  burglary,  and  the  court  did  not  err  in  overruling  the  de- 
murrer thereto,  nor  did  it  err  in  overruling  the  motion  to  compel 
the  Commonwealth  to  elect  which  count  it  would  prosecute,  as  but 
one  offense  was  charged  in  the  indictment. 

It  was  said  in  the  Chenovvith  Ciise,  11  Ky.  Law  Rep.,  562,  wherein 
this  court  was  construing  the  statute  (now  section  1130,  Kentucky 
Statutes),  '*if,  therefore,  the  punishment  awarded  for  the  second  of- 
fense be  equal  to  or  exceed  double  the  time  of  the  former  one,  judg- 
ment is  to  be  rendered  only  for  the  punishment  fixed  in  the  present 
offense." 

So  when  one  has  been  convicted  of  a  felony  and  is  the  second  time 
convicted  of  one,  the  punishment,  of  which  is  confinement  in  the 
penitentiary,  shall  be  confined  in  the  penitentiary  not  less  than 
double  the  time  of  first  conviction. 

The  minimum  punishment  for  burglary  is  confinement  in  the 
penitentiary  for  two  years.  If  the  defendant  was  found  i^uilty  of 
burglary  the  jury  was  compelled  to  fix  his  punishment  at  confine- 
ment in  the  penitentiary  at  two  years,  which  would  make  his  pun- 
ishment not  less  than  double  his  punishment  for  the  first  conviction, 
which  was  one  year  in  the  penitentiary. 

It  would,  therefore,  seem  to  follow  that  in  such  case  it  would  be 
unnecessary  to  allege  in  the  indictment  the  facts  with  relation  to  his 
first  convirtibn,  as  on  the  second  conviction  his  punishment  could 
not  be  added  to  because  of  the  first,  as  the  statute  is  necessarily 
•complied  with  by  the  court  rendering  a  judgment  on  the  verdict  of 
the  jury,  even  for  the  minimum  punishment.  The  allegations  in 
the  indictment  as  to  the  first  conviction  could  not  have  been  preju- 
dicial to  the  defendant,  except  that  evidence  was  offered  to  sustain 
them.  There  was  evidence  offered  for  this  purpose,  but  no  objection 
made  to  its  admission,  hence  we  can  not  reverse  the  action  of  the 
•court  as  to  this  error. 

It  is  insisted  that  the  facts  as  to  the  former  conviction  should  be 
^withheld  from  the  jury  until  after  the  verdict  upon  the  charge  on 
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which  the  defendant  is  bein$r  tried.  This  is  upon  the  idea  that  proof 
that  the  defendant  has  been  convicted  of  felony  is  calculated  to  pro- 
duce a  prejudice  in  the  minds  of  the  jury  against  him. 

The  statute  provides  that  the  ^'judgment  in  such  cases  shall  not 
be  given  for  the  increased  penalty  unless  the  jury  shall  find  front 
the  record  and  other  competent  evidence  the  fact  of  former  convic^ 
tions  for  felony  committed  by  the  prisoner  in  or  out  of  the  State.**" 

While  the  statute  does  not  say  in  terms  that  the  jury  shall  on  the 
trial  of  the  charge  under  investigation  pass  upon  the  charge  of  for- 
mer conviction,  yet  it  contemplates  that  it  shall  do  so  on  such 
trial.  If  the  law-making  power  had  intended  that  the  practice  should 
be  to  submit  the  question  of  former  conviction  after  the  verdict  of 
guilty  on  the  charge  under  investigation  it  would  have  said  so. 
This  it  failed  to  do;  besides,  the  lantruage  of  the  statute  indicates  the 
contrary  to  have  been  its  purpose.  This  court  has  also,  by  sustaining 
judgments  on  verdicts  returned  on  evidence  intn^uced  on  the  trial 
of  tne  accused,  sustained  the  practice  complained  of  by  counsel  for 
appellant. 

Thejudgment  is  affirmed. 


Glp:xx  v.  Miller. 
(Filed  February  o,  1897— -Not  to  be  reported.) 

Sale  of  timber  Construction  of  contract -Vndi^r  a  contract  for  the  sale  of 
timber  to  be  paid  for  in  installments  in  advance  of  the  cuttinsf  of  the  timber,, 
each  succeeding  installment  payable  when  all  the  timber  theretofore  paid  for 
had  been  cut,  the  buyer  beinf?  given  one  year  from  the  date  of  the  contract  "in 
which  to  cut  said  timber."  tlie  i<eller>  right  of  action  upon  the  contract  was 
not  postponed  for  one  year,  but  all  the  timber  paid  for  having  been  cat  the 
next  installment  then  became  due,  and  the  seller  was  entitled  to  sue  therefor* 
or  for  so  much  thereof  as  the  value  of  the  uncut  timber  amounted  to.  But  he 
can  not  recover  both  the  contract  price  and  damage:s  for  breach  of  contract 
set  u])  in  an  amended  petition  tiled  after  the  expiration  of  one  year  from  the 
date  of  the  contract,  and  may.  therefore,  be  re«juired  to  elect. 

Jonson  &  Wickliffe  for  appellant. 

Charles  Eaves  for  appellee. 

Appeal  from  Muhlenburg  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

November  1,  1«92,  the  following  written  contract  wms  made  be- 
tween John  Glenn,  of  Muhlenburg  county,  and  H.  E.  Miller,  of 
Ovvensboro:  *'Said  Glenn  doth  sell  and  convey  to  said  Miller  nil  the- 
gum  timber  upon  the  tract  ofland  whereon  he  residf^s.  'Said  timber 
shall  be  18  inches  and  upward,  an<l  be  cut  a  r(»asonable  heiarht  from 
the  ground.  Said  Miller  agrees  to  pay  65  cents  per  foot  across  the 
stump,  and  to  pay  $  I  oO  cash  before  cutting  any  of  the  timber,  and 
then  to  cut  until  the  $loO  shall  be  expended  at  the  price  across  the- 
herein  stated,  at  which  time  another  payment  shall  be  made,  based 
upon  an  average  of  the  number  of  tre(»s  standing  by  a  like  numl)er 
cut,  and  when  all  are  cut  the  number  of  trees  included  in  the  last 
payment  shall  be  measured,  and  if  it  is  found  that  it  has  been  over- 
paid said  Glenn  agrees  to  refund  that  amount,  and  if  there  has  not 
been  enough  paid  at  the  rate  per  foot  as  herein  stated  said  Miller- 
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agrees  to  ijay  the  same.   Said  Miller  is  griven  one  year  from  ttie  date 
of  this  article  in  which  to  cut  said  timber." 

June  12,  1893,  Glenn  broujrht  this  action  to  recover  $148.85, 
amount  alleged  to  be  then  due  under  said  contract.  In  his  petition 
he  states  that  Miller  paid  the  first  installment  as  agreed  and  cut  tim- 
ber to  that  value,  and  again  paid  an  installment  of  $155  and  cut 
timber  to  that  value  and  more;  and  again  paid  $27 .GO,  and  has  cut 
timber  to  the  value  of  more  than  the  amount  so  paid  of  at  least 
$26.95.  He  further  states  there  are  trees  yet  standing  upon  the  land, 
and  included  in  the  contract,  of  the  value  when  measured,  as  pre- 
scribed in  the  contract,  including  that  already  cut  and  not  "paid  for, 
of  the  value  of  more  than  $135.85,  in  addition  to  the  excess  of  $26.95, 
before  mentioned.  He  also  sues  for  $13  balance  unpaid  upon  an 
order  drawn  in  his  favor  by  one  McKinney  and  accepted  by  Mil- 
ler. 

To  the  petition  a  demurrer  for  want  of  jurisdicti(m  by  the  court 
of  the  amount  sued  for,  and  also  a  general  demurrer,  was,  January 
22,  1894,  filed,  the  former  being  sustained  and  the  latter  overruled. 
Thereupon  the  plaintiff  moved  to  file  an  amended  petition,  but  the 
motion  was  overruled  and  the  action  dismissed. 

In  the  amended  petition,  which,  as  will  be  seen,  w'as  filed  after 
the  expiration  of  one  year  fronj  the  date  of  the  contract,  it  is  charged 
that  Miller  has  refused  to  cut  or  pay  for  a  large  number  of  trees  on 
said  land  of  the  description  and  dimensions  mentioned  in  the  con- 
tract, and  has  put  it  out  of  his  power  to  perform  it;  that  the  trees  he 
has  cut  were  the  most  valuable  portion  of  the  timber  and  most  ac- 
cessible to  a  railroad  near  tlie  laud,  and  he,  therefore,  asks  judgment 
for  $75  in  damages. 

As  the  amount  claimed  in  the  original  petition  is  much  more  than 
the  sum  necessary  to  give  it  jurisdiction,  we  suppose  the  lower  court 
sustained  the  special  demurrer  upon  the  idea  that  an  action  could 
not  then  nor  until  after  the  end  of  one  year  from  the  date  of  the 
contract  be  maintained  for  the  value  of  the  uncut  timber. 

In  our  opinion  the  only  meaning  that  can  be  propcTJy  given  to  the 
contract  is  that  Oleim  sold  and  Miller  purchased  at  an  ascertainable 
price  per  tree  all  the  timber  of  the  (lescribed  kind  and  dimensions 
<m  said  tract  of  land,  and  that  each  parcel  or  lot  of  the  estimated 
value  of  Sloi)  was  to  be  paid  for  in  advance,  and  when  cut  another 
lot  was  to  be  likewise  paid  for  in  advance,  and  so  on  until  all  was 
paid  for  and  cut;  and  that  such  was  the  intended  meaning  and  effect 
of  the  contract  is  shown  by  the  provision  that  when  all  the  trees 
were  cut  the  number  included  in  the  last  payment  were  to  be  meas- 
ured, and  Glenn  to  refund  any  excess  received  by  him,  and  Miller  to 
pay  any  deficiency  there  should  he.  Besides,  the  fact  that  Miller 
paid  and  Glenn  received  in  advance  of  the  cutting  two  installments 
of  $150  and  $155  shows  the  parties  so  interpreted  the  contract. 

Plainly  it  was  not  intended  that  payment  for  any  part  of  the  tim- 
ber should  be  po>tponed  to  the  end  of  the  contract  period,  because 
Miller  was,  by  the  terms  of  the  contract,  given  one  year  from  the 
date  of  it,  and  no  more,  in  which  to  cut  the  timber.  The  object  of 
that  provision  was  simply  to  leave  him  without  restriction  as  to  the 
time  within  which  to  cut  any  f)arlicular  lot  already  paid  for,  but 
require  him  to  cut  it  all  within  the  prescribed  period.  When  the 
action  was  commenced  all,  and,  according  to  the  allegation  of  the 
petition,  even  more  timber  had  been  cut  than  was  paid  for,  and  as 
we  construe  the  contract  Miller  was  bound  to  pay  and  Glenn  entitled 
to  recover  $150,  or  whatever  may  have  been  the  amount  in  value, 
less  than  that  sum,  of  all  the  uncut  timber  sold  and  purchased;  and 
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as  it  is  alleged  there  were  trees  standing  on  tlie  land  and  included  in 
the  contract  of  the  value,  when  measured  as  prescribed,  of  more 
than  $135.85,  we  think  there  was  not  only  a  cause  of  action  stated  in 
the  petition,  but  the  court  had  jurisdiction,  and  it  was  error  to  sus- 
tain the  demurrer.  But  there  can  not  for  the  cause  stated  in  the 
amended  petition  be  a  recovery  of  damages  in  addition  to  what  the 
plaintiff  may  be  entitled  to  under  the  contract,  and,  therefore,  he 
may  be  required  to  elect  according  to  which  pleading  he  will  prose- 
cute the  action. 

The  judgment  is  reversed,  with  directions  to  overrule  the  demur- 
rer and  for  further  proceedings  not  inconsistent  with  this  opinion. 
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(Filed  February  6,  1897— Not  to  be  reported.) 

Collection  of  rents  by  one  of  several  joint  tenants — Right  to  credit  f(yr  disburse- 
ments— In  a  suit  for  the  sale  and  division  of  proceeds  of  a  tract  of  land  de- 
scended to  plaintiffs  and  defendant  jointly,  in  which  plaintiffs  alleged  in  their 
petition  that  defendant  had  for  many  years  collected  and  retained  rents  from 
the  property,  amounting  to  more  than  the  value  of  his  interest,  and  asked  a 
reference  to  a  commissioner  to  ascertain  the  amount  he  had  received,  and 
there  was  a  reference  to  a  commissioner  without  the  filing  of  an  answer,  under 
what  was  in  effect  a  consent  order,  it  was  proper  for  the  commissioner  to  hear 
proof  of  all  disbursements;  and,  it  appearing  that  defendant  had  paid  out 
money  to  reimburse  his  uncle  for  money  advanced  to  defendant's  mother  to 
pay  off  a  mortgage  upon  the  land,  defendant  is  entitled  to  credit  for  the 
amount  thus  paid  by  him;  and  plaintiffs  can  not  defeat  the  credit  upon  the 
ground  that  defendant  and  his  mc»ther  and  uncle  were  volunteers. 

Geo.  Washington  for  appellants. 
Thomas  Healey  for  appellees. 
Appeal  from  Campbell  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

This  appeal  is  prosecuted  from  a  judgment  of  the  Campbell  Circuit 
Court  rendered  in  the  action  of  appellants  against  the  appellees, 
etc. 

It  is  alleged  in  the  petition  that  the  plaintiffs  and  appellees,  John 
Ostermeyer  and  his  sister,"  were  the  joint  owners  of  three  lots  of  land 
in  the  Licking  addition  to  the  city  of  Newport,  and  that  the  same 
could  not  be  divided  without  detriment  to  its  value. 

It  was  also  alleged  that  the  «aid  appellee  had  for  many  years  past 
collected  and  retained  rents  from  sai«l  property  amounting  in  the 
aggregate  to  very  much  more  than  the  value  in  money  of  the  said  ap- 
pellees' one-fourth  interest  in  the  property.  Precisely  how  much  he 
has  so  collected  and  retained  plaintiffs  are  unable  to  state  or  to  as- 
certain with  certainty,  unless  upon  a  reference  to  the  master. 

A  sale  of  the  property  and  division  of  the  proceeds  was  prayed  for, 
and  a  reference  to  the  master  was  also  asked  to  ascertain  and  report 
what  rents  had  been  collected  from  said  property  by  the  said  appel- 
lee, for  which  he  was  properly  chargeable.  Without  answer  or  fur- 
ther pleading  the  case  was  referred  to  the  master,  who  proceeded  to 
take  proof  and  made  his  report  to  court,  which  was  excepted  to  by 
appellants,  which  exceptions  were  sustained  as  to  appellee's  claim 
for  commission   for  collecting  the  rents,  and  overruled  as  to  the 
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residue  of  the  report,  and  judp:ment  entered  allovvin^s:  a  claim  of 
:^550  to  appellee,  which  item  i8  the  only  matter  now  in  dispute.  It 
is  claimed  by  appellee  that  there  was  a  $9(X)  raortf^aj^e  on  the  land 
or  lots  mentioned,  and  to  save  the  property  that  many  yenrs  ajro  his 
uncle  in  some  way  paid  for  his  (appellee^)  mother  or  furnished  her 
the  money  to  pay  off  the  mortgage  so  held  by  Miller,  and  that  the 
mother  repaid  $300  thereof,  and  that  afterwards  the  appellee  paid 
the$r>oO,  which  his  uncle  accejHed  in  full  of  the  balance  due.  The 
appellants  insist  that  the  claim  was  barred  by  the  statute;  that  it 
was  not  a  lien  on  the  realty;  that  both  the  uncle  and  appellees  were 
volunteers  and  acquired  no  claim  against  appellants  nor  lien  on  the 
lots  by  reason  of  the  payment;  that  appellee  did  not  plead  the  claim, 
hence  no  proof  or  consideration  could  be  leurally  given  to  the  claim, 
but  the  court  below,  as  before  stated,  adjudged  in  favor  of  appel- 
lee as  to  the  claim. 

We  quote  as  follows  from  the  opinion  and  judgment  of  the  learned 
chancellor:  **It  appears  by  the  petition,  the  only  pleading  filed  in  the 
case,  that  Jaseph  Ostermeyer  died  in  1876,  in  this  county,  intestate, 
leaving  four  children,  the  plaintitfs  and  defendants,  as  his  heirs  at 
law.  It  charged  that  the  defendant,  John  Ostermeyer,  had  collected 
the  rent,  etc.  No  answer  was  filed  or  required  of  John  Ostermeyer, 
but  an  order  of  reference  in  the  handwriting  of  plaintiffs'  attorney 
was  made.  While  this  is  not  expressly  a  consent  order  of  reference, 
it  was  in  fact  so,  and  by  it  instead  of  requiring  an  issue  to  he  made 
by  the  pleadings  the  master  was  to  report  what  rents  John  Oster- 
meyer had  collected  *for  which  he  had  failed  to  account.'  Under  this 
the  court  is  satisfied  he  could  hear  proof  of  all  disbursements  and  re- 
port thereon.  It  appeal's  in  the  proof  that  Joseph  Ostermeyer  left  a 
widow;  that  the  real  estate  he  left  and  which  is  sought  to  b;^  divided 
was  encuml)erwl  by  a  mortgage  to  one  Miller.  An  uncle  advanced 
the  money  to  pay  this  off,  and  John  Ostermeyer  and  his  mother  paid 
him  back,  John  Ostermeyer  paying  $550  and  reimbursed  himself 
out  of  the  rents.  The  master  allowed  him  the  credit,  and  plaintiff 
-excepted  to  it,  not  because  it  was  not  an  honest  transaction  or  that 
there  is  the  least  doubt  that  he  did  pay  it,  but  because  he  and  his 
uncle  were  mere  volunteers,  because  when  he  paid  it  he  was  an  Infant 
and  the  money  he  had  belonged  to  his  mother,  as  he  could  have 
none  not  her's,  and  because  of  the  statute  of  limitations.  The  mother 
of  John  Ostermeyer  had  such  an  interest  in  preserving  the  property 
as  entitled  them  to  pay  and  be  subrogated,  and  the  uncle,  while  not 
having  an  interest  in  the  property,  and  owing  no  duty  to  preserve  it 
for  his  deceased  brother's  family,  was  not  a  stranger  but  very  near 
of  blood  to  them,  and  John  Ostermeyer  having  reimbursed  himself 
-during  the  twelve  years  he  collected  rents  without  question,  and  by 
his  brothers  and  sisters, for  it  can  not  l>e  presumed  that  they  allowed 
him  to  retain  the  rent  during  those  years  except  for  some  such  pur- 
pose. The  court  will  not  make  him  pay  back  the  money  and  thus 
lose  it." 

It  seems  to  us  that  the  judgment  of  the  court  below  ought  to  be 
and  it  is  hereby  atlirmed. 
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Brooks'  ass'ee,  &c,  v.  Summers. 

Summers  v.  Brooks'  ass'ee. 

Knight  v.  Bates'  adm'r,  &c. 

(Filed  February  6,  1897.) 

1.  Dower— Estoppel — In  a  suit  by  an  asHignee  for  creditors  for  the  settle- 
ment of  his  trust,  the  prayer  of  the  petition  for  the  sale  of  the  debtor's  land 
free  of  dower,  the  consent  of  his  wife  to  accept  the  value  of  her  right  of  dower 
in  money,  followed  by  a  judgment  of  sale,  and  an  order  directing  the  value  in 
money  of  her  potential  right  of  dower  to  be  ascertained,  constituted  a  con- 
tract of  record  which  ensued  to  the  benefit  of  her  estate  after  her  death,  al- 
though the  value  of  her  dower  had  not  been  ascertained  at  the  time  of  her 
death. 

2.  Advancements — When  a  father  conveyed  land  to  his  daughter,  stating  in 
the  deed  that  a  certain  part  of  the  recited  consideration  was  the  amount  due 
from  the  grantor  to  the  grantee  on  account  of  a  sale  of  her  land,  in  a  proceed- 
ing brought  by  the  grantor  as  guardian  for  her  and  her  sister,  in  which  he  de- 
scribed himself  and  his  two  infant  daughters  as  owners  of  the  land,  he  being 
tenant  by  the  courtesy,  and  further  stating  in  the  deed  that  the  balance  of  the 
consideration  was  an  advancement  to  the  grantee,  the  acceptance  of  that  deed 
by  the  grantee  and  her  hus})and  was  a  settlement  of  the  amount  due  from  the 
father  on  account  of  the  sale  of  his  daughter's  land;  and  she  can  not  in  any 
event  complain  that  a  judgment  in  her  favor  for  a  balance  found  to  be  due 
her  on  that  account  was  rendered  subject  to  the  value  of  her  fathers  life 
estate,  as  he  has  not  waived  his  right  to  liave  the  value  of  his  courtesy  out  of 
the  proceeds  of  the  land. 

.*y.  The  iulranceiuent  operated  to  cancel  the  remainder  of  the  father's  indebt- 
edne.^s  to  his  daughter,  even  if  that  indebtedness  was  not  adjusted  by  the 
agreement  carried  out  hy  the  execution  of  the  deed,  as  an  advancement  to  a 
child,  unlike  a  legacy,  operates  to  satisfy  a  debt  due  the  child  if  the  advance- 
ment, be  in  amount  equal  to  or  greater  than  the  debt. 

Fairleiirh  &  Straus  for  Brooks'  assijjnee. 

J.  F.  Combs  for  Knight  and  Summers. 

Appeal  from  Bulliit  Circuit  Court. 

Opinion  of  the  court  by  Judjje  DuRelle. 

Upon  this  record  three  appeals  are  presented  for  consideration. 
W.  B.  M.  Brooks  made  an  assignment  to  W.  T.  Morrow  for  the  ben- 
efit of  his  creditors  in  Octo!>er,  1S92.  In  November,  1S92,  the  assig- 
nee brouglit  suit  for  the  settlement  of  his  trust,  praying  instructions 
by  the  court  for  a  s?de  of  the  lands  owned  l>y  his  assignor,  and  for  an 
adjudication  as  to  th*^  prioritises  of  the  creditors.  Brooks,  the  as- 
siirnor,  and  his  wife,  Bettie  C'.  Brooks,  were  nuule  parties  defendant 
to  this  suit,  and  the  petition  prayed  that  the  value  of  the  dower 
should  be  fixed  in  money  and  the  homestead  assiifneti.  in  order  that 
the  lands  might  be  sold  free  of  lien,  dower  and  homestead.  To  this 
petition  Bettie  C.  Brooks  filed  an  answer  consentin<r  to  the  sale  of  all 
the  lan<l  mentioned  in  the  petition,  free  from  her  potential  right  of 
dower,  and  agreeing  to  take  tlie  value  of  her  said  ritrht  of  d(»wer  in 
said  lands  to  be  determined  by  the  life-tables,  and  prayed  that  that 
value  be  ascertained.  This  answer  whs  acknowlerlgfed  before  the 
clerk,  after  a  separate  examination  of  defendant,  Bettie  C.  Brooks. 

At  the  November  term,  181)2,  the  case  was  submitted  for  the  ad- 
vice  of  the  chancellor,  and  a  judgment  rendered  directing:  a  sale  of 
the  lands  belonging  to  the  assignor.    In  that  judgment  it  was  pro- 
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vided  as  follows:  "All  questions  as  to  the  value  of  the  defendant^ 
Bettie  C.  Brooks'  potential  right  of  dower,  and  the  priorities  of  the 
lien-holders  in  the  funds  arising  from  the  sale  of  said  lands,  are  re- 
served for  further  judgment  of  this  court/' 

At  the  September  term,  1893,  the  commissioner  was,  by  an  order 
of  court,  directed  to  take  proof  as  to  the  age  and  condition  of  health 
of  AV.  B.  M.  Brooks  and  his  wife,  Bettie  C.  Brooks,  and  report  upon 
the  value  of  the  potential  right  of  dower  of  Bettie  C.  Brooks.  At 
the  December  term,  1893,  the  report  was  filed,  showing  the  commis- 
sioner's estimate  of  the  value  of  Mrs.  Brooks'  potential  right  of 
dower.    Mrs.  Brooks  died  the  day  after  the  report  was  filed. 

In  March,  1894,  the  administrator  of  Mrs.  Brooks  filed  an  answer 
claiming  the  value  of  the  potential  right  of  dower,  praying  the 
court  to  lAx  the  same,  and  for  its  recovery  by  him  as  her  administra- 
tor. It  is  claimed,  on  behalf  of  one  of  the  creditors,  that  the  death 
of  the  wife  before  any  judgment  fixing  the  value  of  her  potential 
right  of  dower  defeated  her  claim  and  that  of  her  estate  to  be  com- 
pensated for  its  value.  In  other  words,  the  claim  js  that  it  was  a 
uji-re  possibility,  and  no  ri^ht  could  pass  to  her  tstate  until  altera 
ju<lgment  establishing  the  right  and  fixing  the  value  of  dower  had 
been  entered.  We  are  unable  to  agree  with  this  contention.  In  our 
view,  the  prayer  of  the  petition  for  sale,  free  of  dower,  the  consent 
of  Mrs.  Brooks  to  accept  the  value  of  her  right  of  dower  in  money, 
followed  by  a  judgment  of  sale  and  an  order  directing  the  value  in 
money  of  her  potential  right  of  dower  to  be  ascertained,  constituted 
a  contract  of  record  which  enured  to  the  benefit  of  her  estate  after 
her. death.  Had  she  lived,  she  would  have  been  estopped  from 
claiming  dower  in  any  of  the  lands  sold,  and,  therefore,  she  parted 
with  something  of  value  as  a  consideration  for  the  record  contract 
which  was  thus  entered  into.  The  title  obtained  by  the  purchasers 
was  free  from  her  right  of  dower,  and  the  purchase  price  was  neces- 
sarily enhanced  by  that  fact.  When  this  was  done  her  right  to  re- 
ceive the  value,  to  be  thereafter  jtscertainer?,  out  of  the  proceeds 
l>ecame  fixed  and  determined  and  passed  to  her  legal  re|)resentalive. 

The  questions  raised  upon  the  two  other  appeals  will  next  he  con- 
sidered. By  his  first  wite  Brooks  had  tliree  daughters.  Upon  her 
death  he  was  entltie^l  to  the  possession,  as  tenant  by  curtesy,  of  cer- 
tain land  owned  by  her.  In  18()8  a  suit  was  instituted  in  the  Bullitt 
Circuit  Court  l)y  Brooks,  as  statutory  tiuardian,  praying  a  sale  of  the 
land,  upon  the  ground  that  a  sale  thereof  would  redound  to  the  ben- 
efit of  the  infants.  It  is  stated  in  the  petition  that  the  infants,  '*in 
conjunetioii  with  their  said  iruirdian,"  are  the  owners  of  the  land. 
Commissioners  were  appointeil  to  report  the  value  of  the  infants' 
real  and  personal  estate,  tlie  annual  i)rofits  thereof,  and  whether 
their  interests  required  a  sale  to  be  made.  Judgment  was  rendered 
for  a  sale  of  the  land,  ami  bond  was  ext^cuteii  by  Brooks  in  accord- 
ance with  cliapter  8(>  of  the  Revised  Statutes.  A  sale  was  had,  the 
purchase  price  beinij  8o,oll.8:i,  and  tin*  purchase  money  was  duly 
paid  over  to  Brooks.  One  of  his  dauj:iiter3  died  in  infancy,  her 
share  passinsr  to  her  sisters.  One  of  the  survivinir  daughters,  Anna 
M.  Brooks,  married  tlie  defendant,  Wilson  Summers. 

In  March,  18S4,  Brooks  and  wife  sold  and  conveyed  to  Sum  tiers  a 
hundred  acres  of  land  at  $30  per  acre,  and  by  the  same  deed  con- 
veyed to  Anna  M.  Summers  ninety-eight  acres  of  land  adjoining  the 
hundred!  acre  tract,  the  consideration  for  the  ninety-eight  acres  be- 
ing recited  as  follows:  **The  $2,830  mentioned  as  the  consideration 
of  the  said  ninety-eight  acres  is  paid  in  this  way,  to  wit:  Sl,830of 
same  was  due  from  said  W.  B.  ^[.  Brooks  to  the  said  Annie  May 


I028  BROOKS*    ASS'EE.    &C.    V.    SUMMERS. 

Summers  on  account  of  money  realized  by  him  out  of  the  sale  of  a 
certain  tract  of  land  which  the  said  Annie  May  and  her  sister  inher- 
ited from  their  deceased  mother,  Mary  Jane  Brooks  (whose  maiden 
name  was  Mary  Jane  Pendleton). 

**Said  land  was  sold  by  the  said  W.  B.  M.  Brooks  as  guardian  of 
the  said  Annie  May  under  and  by  virtue  of  a  decree  of  the  Bullitt 
Circuit  Court,  rendered  in  the  suit  of  W.  B.  M.  Broolts,  ^uardistn, 
on  petition  for  sale  of  land,  No.  331,  and  $1,000,  the  balance  of  the 
$2,830  hereby  griven  to  the  said  Annie  May  {Summers  as  an  advance- 
ment, for  which  she  is  to  account  in  the  final  settlement  of  the  es- 
tate of  the  said  W.  B.  M.  Brooks." 

Mrs.  Summers  appears,  by  the  testimony,  to  have  been  between 
twenty-five  and  thirty  years  of  age  at  the  date  of  the  execution  of 
this  deed.  The  deed  was  duly  accepted,  and  the  |3,000,  stipulated  as 
the  price  of  the  hundred  acres,  was  paid  by  Summers.  Mrs.  Sum- 
mers and  her  husband,  in  their  original  pleading  in  this  suit,  ad- 
mitted that  Brooks  was  entitled  to  a  life  estate  in  the  proceeds  of  the 
sale  of  the  land  as  tenant  by  curtesy.  In  a  subsequent  pleadins;  this 
admission  was  specifically  retracted,  and  the  claim,  as  made  finally 
by  the  pleadings  and  in  the  briefs,  is  that  she  was  entitled  to  $2,- 
755.91,  as  heir  of  her  mother  and  sister,  «)ut  of  the  proceeds  of  the 
sale;  and  it  was  claimed  in  the  pleadingrs  that  she  was  entitled  to  in- 
terest thereon.  The  trial  court  gave  judgment  in  her  favor  for  $925, 
subject  to  ibf  value  of  the  life  estate  of  her  father,  W.  B.  M.  Brooks. 

It  is  contended  also  thatMr.  Brooks'  estate  by  the  curtesy  was  not 
sold  by  the  Judgment,  and  did  not  pass  to  the  purchaser  under  the 
sale,  and  that,  therefore,  he  should  be  required  to  look  to  the  prop- 
erty sold  for  his  curtesy,  and  has  no  interest  whatever  in  the  pro- 
ceeds of  sale;  but  Mr.  Brooks  in  that  suit  correctly  described  himself 
and  the  infant  (laughters  as  the  owners  of  the  land  in  question. 
Having  so  described  himself  in  the  petition,  he  would  undoubtedly 
after  the  sale  be  estopped  from  setting  up  any  claim  as  tenant  by  the 
curtesy. 

Much  stress  is  laid  by  counsel  for  Mrs.  Summers  upon  the  phra- 
seology used  in  the  deed  and  in  Mr.  Brooks'  deposition,  viz,  the  re- 
cital in  the  deed  that  the  money  **was  due"  from  Brooks  to  Mrs. 
Summers,  and  the  statement  in  the  deprisition  that  it  was  what  he 
**oweti  her,"  as  showing  that  he  had  waived  his  estate  by  curtesy. 
But  we  are  of  opinion  that  these  recitals  did  not  estop  him  from 
claiming  his  life  estate  by  the  curtesy  up  to  that  date  in  the  sum  of 
money  which  he  then  described  as  due,  even  if  the  language  used 
was  intended  to  amount  to  an^'  thinu  more  than  a  mere  expression 
of  the  fact  that  so  much  money  was  to  come  to  Mrs.  Summers  from 
him. 

Upon  the  other  hand,  it  is  claimed  by  counsel  for  the  assignee  that 
the  acceptance  of  the  deed,  with  full  knowledge  of  its  recitals,  and 
the  retention  of  the  land  by  Summers  and  wife  without  protest,  in- 
dicate that  the  value  of  Brooks'  life  interest  had  been  deducted  from 
the  amount  which  he  paid  over  to  Mrs.  Summers  by  ihe  ccmvey- 
ance  of  the  land.  In  this  contention  we  are  inclined  to  agree.  It  is 
true,  however,  that  it  is  not  definitely  shown  that  at  the  time  of  the 
conveyance  Mr.  Brooks  made  any  full  statement  of  the  amount  re- 
ceived by  him  from  the  sale  of  the  land  which  descended  from  his 
wife,  and  it  is  claimed  with  much  earnestness  th:it  that  fact  pre- 
vents Summers  and  wife  being  estopped  by  their  acceptance  of  the 
deed.  But  in  the  same  deed  was  made  an  advancement  of  $1,000, 
and  from  the  testimony  there  can  be  no  doubt  that  the  intention  of 
the  grantor.  Brooks,  was  to  fully  pay  his  dau^^hter  the  share  which 
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would  ultimately  come  to  her  out  of  estate  of  her  mother,  and  to 
give  her  the  surplus,  whatever  it  mijrht  be,  by  way  of  an  advance- 
ment, to  he  accounted  for  out  of  her  share  in  his  estate.  Such  being 
the  manifest  intention  of  the  grantor,  we  can  not  hesitate  in  the  con- 
clusion that  the  advancement  operated  to  cancel  the  remainder  of 
his  indebtedness  to  his  dautfhter,  even  if  that  indebtedness  was  not 
adjusted  and  settled  by  agreement  carried  out  by  the  execution  of 
the  deed. 

The  weight  of  authority  seems  to  be  clear  that  an  advancement 
to  a  child  operates  to  satisfy  a  debt  due  the  child  if  the  advancement 
be  in  amount  equal  to  or  greater  than  the  debt.  The  rule  as  to  ad- 
vanceujents  appears  to  be  directly  opposite,  in  this  respect,  to  that 
followed  in  the  case  of  legacies,  though  the  reason  for  the  difference, 
as  said  by  Mr.  Pomeroy,  *'is  certainly  difficult  to  perceive."  (Pom- 
eroy*s  Equity  Jurisprudent»e,  section  540;  1  Am.  &  Eng.  Enc, 
second  e<lition,  page  771;  Kelly  v.  Kelly's  ex'ors,  18  Am.  Decis- 
ions, 710.) 

For  the  reasons  given  the  judgment  is  reversed  upon  the  appeal 
of  Morrow  v.  Summers,  and  affirmed  upon  appeals  of  Anna  M. 
Summers  v.  Morrow,  assignee,  and  Knight  v.  Bates'  adm'r. 


Bkard  v.  Sharp. 
(Filed  February  5,  1897.) 

1.  Life  insurance — Under  the  charter  of  the  United  Order  of  the  Golden 
Cross,  a  co-operative  life  insurance  company,  a  member  must  designate  as  a 
beneficiary  either  one  of  the  members  of  his  family  or  one  dependent  upon 
him. 

'J.  Insurable  interest  -Even  if  the  law  of  the  order  were  so  construed  as  to 
allow  a  member  to  name  a  stranger  as  beneficiary,  the  benefit  certificate  would 
be  void  as  to  the  stranger  for  want  of  an  insurable  interest,  as  insurance  can 
not  be  taken  out  upon  the  life  of  a  person  for  the  benefit  of  one  who  has  no 
insurable  interest  therein. 

S.  Same — Where  a  son,  who  had  for  a  number  of  years  kept  up  a  benefit  cer- 
tificate upon  his  mother's  life  for  his  own  benefit,  consented,  in  order  to  raise 
money  to  pay  the  premiums,  to  accept  a  stranger  as  a  joint  beneficiary  with 
him,  and  a  new  certificate  was  issued  for  that  purpose,  that  certificate  was  void 
as  to  the  stranger,  and  one-half  of  the  insurance  having  been  paid  to  him,  the 
son  is  entitled  to  recover  it  from  him,  less  the  amount  paid  by  him  in  pre- 
miums, for,  although  both  were  parties  to  an  illegal  transaction,  the  plaintiff 
was  not  equally  in  fault  with  the  defendant. 

T.  T.  Forman  and  C.  F.  Elkins  for  appellant. 

H.  Marshall  Buford  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

The  plaintiflf,  Beard,  alleged  that  in  1881  he  procured  his  mother, 
Julia  Beard,  to  apply  to  the  Supreme  Commandery  of  the  United 
Order  of  the  Golden  Cross  for  insurance  upon  her  life  for  his  sole 
benefit;  that  on  the  8th  day  of  February,  1881,  there  was  issued  upon 
said  application  a  benefit  certificate  upon  the  life  of  said  Julia  Beard, 
payable  upon  her  death  to  the  plaintiff  out  of  the  benefit  fund  of  said 
association,  alleging  further  thai  the  United  Order  of  the  Golden 
Cross  was  a  regularly-incorporated  insurance  company  under  the 
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laws  of  the  State  of  Tennessee,  having  for  its  purpose  co-operative 
life  insurance,  and  by  assessment  upon  its  merabers  to  create  a  bene- 
fit fund,  and  with  authority  to  pay  out  the  same  upon  the  death  of 
a  member,  to  the  family  of  such  deceased  member,  the  amount  of 
said  benefit  certificate. 

Plaintilf  files  a  copy  of  the  charter  of  said  company.  Law  2,  sec- 
tion 2  of  s.ud  charter  provides  that  Hpplicants  shall  enter  upon  the 
medical  exa< Miner's  blank  the  names  of  the  members  of  his  family 
or  those  dependent  upon  him  to  whom  they  desire  their  benefit  cer- 
tificate paid,  and  the  name  shall  be  entererl  in  the  benefit  certifi- 
cate. 

The  phiintitraUejjes  that  he  paid  all  the  dues  and  assessments  upon 
the  benefit  certificate  above  mentioned  from  the  time  it  was  issued 
to  him  to  the  9th  of  December,  1893;  that  he  had  paid  out  in  the  ajf- 
gre^rate  to  keep  said  benefit  certificate  alive  the  sum  of  $923.70;  that 
about  this  lime,  owing  to  financial  distress,  he  was  unable  to  pay 
the  assessments  and  applied  to  the  defendant,  Sharp,  for  assistance, 
and  offered  to  assign  him  a  fourth  interest  in  the  benefit  certificate 
if  he  would  pay  the  dues  and  assessments  upon  the  policy  from  that 
time  on  as  long  as  Julia  Beard  might  live.  The  defendant  declined 
this,  but  said  he  would  take  it  on  the  terms  proposed  if  the  plaintiff 
would  aj?ree  to  give  him  one-half  of  said  benefit  certificate.  He  al- 
leges that  at  the  instance  of  defendant  he  surrendered  his  certificate, 
issued  in  1881,  and  the  defendant  induced  the  mother  of  the  plaintiff 
in  1893  to  ask  for  a  cancellation  of  the  benefit  certificate  of  1S8I,  and 
for  the  issuance  of  another,  wherein  the  plaintiff  and  the  defendant 
were  both  named  as  beneficiaries,  one-half  each.  In  accordance  with 
said  application  the  company  issued  another  l)enefit  certificate  on 
December  9,  1893,  on  the  life  of  said  Julia  Beard,  wherein  J.  B. 
Beard,  the  plaintiff  and  son  of  Julia  Beard,  and  S.  G.  Sharp,  the  de- 
fendant, named  as  friend,  were  to  have  one-half  each  of  said  benefit 
certificate,  and  the  old  certificate  was  surrenctered  up  to  the  company 
by  defendant,  and  the  provisions  of  the  latter  were  accepted  by  the 
deceased  in  writing  on  the  face  thereof.  The  new  certificate  was  de- 
livered to  and  held  by  the  defendant  until  the  <ieath  of  Julia  Beard, 
which  occurred  on  the  16th  day  of  January,  I89i. 

Defendant,  pursuant  to  his  agreement,  paid  all  the  dues  and  as- 
sessments chargeable  against  said  certificate  from  December  9,  1893, 
up  to  February,  1894,  amounting  to  $37.80.  Due  proof  of  the  death 
of  Julia  Beard  being  made  and  the  benefit  certificate  of  December 
9,  1893,  having  been  surrendered,  the  company  issued  its  draft  for 
$2,000,  the  amount  of  the  certificate,  payable  to  the  order  of  both 
plaintiff  and  defendant,  which  money  was  collected  bj'  the  defend- 
ant, the  latter  retaining  $1,000  of  said  sum  and  paying  over  to  the 
plaintiff  the  other  $1,000. 

It  is  further  alleged  that  defendant  Sharp  was  not  of  kin  to  Julia 
Beard  nor  a  creditor  of  hers  nor  in  any  manner  interested  in  the 
continuance  of  her  life,  and  that  he  assumed  the  payment  of  the  as- 
sessments on  the  certificate  from  the  9th  day  of  December,  1893,  as  a 
mere  speculation  with  the  hope  of  realizing  a  large  profit  by  the 
early  death  of  Julia  Beard. 

Plaintiff  claims  that  the  agreement  made  with  Sharp  by  which 
he  became  a  beneficiary  under  the  certificate,  was  contrary  to  pub- 
lic policy  and  void;  that  the  withholding  by  Sharp  of  the  $1,000 
realized  from  said  certificate  was  illegal,  and  that  same  properly  be- 
longed to  plaintiff,  less  the  sum  of  $37.80,  with  interest  thereon,  the 
money  paid  out  by  Sharp.  He  further  alleges  that  at  the  time  the 
benefit  certificate  was  collected    it  was  managed  by  the  defend- 
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ant,  and  fhat  he  did  not  know  his  legal  rights  at  the  time  he 
accepted  the  $1,000  from  said  tSharp  a.s  his  part  of  said  benefit  cer- 
tificate. 

The  defendant  filed  a  {r^'neral  demurrer  to  plaintiff  ^s  petition, 
which  was  sustained  by  the  court  below,  and,  plaintiff  declining  to 
plead  further,  the  court  dismissed  his  hill.  Plaintiff  at  the  time  ex- 
cepted, and  brinK^  his  appeal  to  this  court  and  asks  a  reversal. 

It  has  often  been  held  by  this  court  that  a  party  vv!h»  has  no  in- 
surable interest  in  the  life  of  another  can  not  sue  for  or  recover  on 
a  policy  of  insurance  which  has  been  issued  to  him,  and  that  he  can 
only  collect  and  hold  the  insurance  money  to  the  extent  that  the 
deceased  may  be  indebted  to  him. 

This  court,  in  the  case  of  Cau«iell  v.  Woodward,  9G  Ky.,  G46,  has 
passed  upon  the  rijfhts  of  parties  under  circunistanc<  s  ahnost  iden- 
tical with  the  case  at  bar.  In  that  case  Matilda  Woodward  was  a 
member  of  the  United  Order  of  the  Golden  Cross,  and  the  benefit 
certificate  of  Mrs.  Woodward  was  payable  to  her  son,  James  Wood- 
ward, one-half,  and  one-half  to  her  friend,  Katherin  Caudell.  In  the 
contest  over  the  fund  the  court  below  adjudged  the  whole  of  it  to  the 
son.  That  opinion  construed  the  provisionsof  the  charter  of  the  com- 
pany under  factssimilar  to  those  in  this  case,  and  held  that  thebene- 
ficiaVy  of  a  certificate  identical  with  this  must  be  oneof  the  members 
of  the  family  or  one  dependent  upon  him,  holding  further  that  any 
other  construction  would  open  iheflood-gates  of  speculative  insurance 
and  frustrate  the  humane  and  generous  purpost-s  of  the  order.  The 
member  might  direct  the  beneficiary  of  the  certificate,  but  himself 
must  do  so  within  the  restrictions  con  ten)  plated  by  the  organic  law  of 
the  society,  and  confine  his  choice  to  some  member  or  members  of  his 
family,  or  some  one  or  more  of  those  dependent  upon  hiui.  We  con- 
strue the  organic  law  of  the  order,  therefore,  as  limiting  the  choice 
or  direction  of  the  applicant  as  provided  in  the  Constitution,  and  re- 
quiring him  to  name  a  meujber  of  his  family  or  some  one  depend- 
ent upon  him  as  ihe  beneficiary  of  the  benefit  certificate;  holding, 
moreover,  that  if  the  law  of  the  order  were  so  construed  as  to  allow 
a  member  to  name  a  stranger  the  certificate  would  t)e  void  as  to 
the  stranger,  for  nothing  is  better  settled  in  this  State  than  that  one 
obtaining  a  policy  of  insurance  on  the  life  of  another  must  have  an 
insurable  interest  in  the  life  of  that  other,  and  that  the  stranger  does 
not  obtain  the  insurance  but  the  assured  voluntarily  does  do  for  the 
other's  benefit  was  held  to  embody  the  dangerous  principle  of  allow- 
ing speculative  insurance. 

The  court  further  held  in  that  case  that  the  contract  of  insurance 
was  not  invalidated  by  the  designation  of  a  person  prohibited  by 
the  law  to  be  a  beneficiary,  but  that  the  member  of  the  family  named 
jointly  with  the  stranger  was  entitled  to  the  whole  fund.  (Cook  on 
Life  Insurance  and  Benefit  Societies,  page  106,  and  the  case  of  Weig- 
elman  v.  Bronger,  96  Ky.,  132.) 

The  only  difference  between  that  case  and  the  case  at  bar  is  that 
thei^  the  money  had  not  actually  been  paid  over  by  the  insurance 
company,  and  the  contest  was  as  to  whom  the  fund  belonged,  whilst 
in  this  case  the  money  has  been  actually  paid  and  divided,  and  the 
appellee  seeks  to  defeat  responsibility  on  the  plea  that  the  arrange- 
ment under  which  the  appellant  and  the  appellee.  Sharp,  became 
joint  beneficiaries  under  ttie  benefit  certificate  of  1893  was  against 
public  policy  and  void,  but  that  as  the  contract  had  been  executed 
and  that  botti  appellant  and  appellee  w^ere  parties  to  said  contract 
they  were  in  pari  delicto  and,  therefore,  equity  would  not  relieve 
either  party  against  the  other,  but  would  leave  both  parties  exactly 
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where  it  found  them,  because  hoth  were  equally  at  fault.  The 
maxim,  in  pari  delicto  porfior  est  defendentis^  had  been  supported 
by  the  uniform  mirrent  of  decisions  of  this  court  and  of  the  courts  of 
nearly  every  State  in  the  union,  but  the  question  involved  is 
whether  that  doctrine  should  be  applied  in  this  case. 

The  appellate  court,  in  the  case  of  Ford's  adm>  v.  Lewis,  10  B. 
M.,  Iii7,  where  Lewi*^,  for  the  purpose  of  hiding?  his  property  from 
his  creditors,  conveye(4  same  to  Ford,  held  that  no  trust  resulted,  aa 
the  urantor  acte<l  fraudulently  and  without  consideration,  and  that, 
therefore,  it  left  thn  p-irtic^s  in  statu  quo. 

Another  case  was  that  of  Lauffhlin  v.  Dean,  I  Duvall,  20.  In  that 
case  it  was  held  that  the  public  policy  forbid  the  courts  to  aid  either 
party  in  a  contract  for  the  sale  of  Confederate  money. 

In  another  case,  that  of  Creekmore  v.  Chitwood,  7  Bush,  3J8,  the 
court  hpld  that  a  contract  for  moonshine  brandy,  made  and  sold  in 
violation  of  the  revenue  laws,  was  void,  and  declined  to  interfere. 

In  the  case  of  Radclitfe  v.  Smith,  13  Bush,  173,  the  court  held  that 
a  contract  between  the  principal  and  his  surety  on  a  bail  bond,, 
whereby  the  principal  conveyed  lands  to  the  surety  in  consideration 
of  the  surety's  agreement  that  the  principal  might  leave  the  State 
and  fail  to  answer  the  charge  against  him,  was  unlawful  and  against 
public  policy,  and  that  the  parties  were  in  par/  delicto,  and,  there- 
fore, the  petition  of  the  principal  to  have  the  deeds  declared  mort- 
gages ought  to  have  been  dismissed  by  the  court. 

It  has  been  pointed  out  that  in  all  these  cases  there  was  an  element 
of  moral  turpitude  which  involved  the  nullification  of  the  laws  of 
the  State.  Now,  does  the  case  at  bar  come  within  the  class  of  these 
adjudicated  cases?  The  law  holds  that  the  contract  of  insurance  by 
which  the  defendant  became  a  beneficiary  under  the  benefit  certifi- 
cate on  the  life  of  Julia  Beard,  a  stranger  in  blood  and  not  as  debtor* 
was  against  public  policy  because  it  was  a  wagering  contract;  but, 
while  such  a  contract  might  lead  to  crime,  it  was  not  necessarily 
criminal  as  in  all  other  cases  cited  above,  in  which  this  principle  of 
law  has  been  invoked  and  sustained  by  this  court.  In  all  the  above 
cases  the  party  complaining  was  equally  at  fault  with  the  defend- 
ant, but  is  that  so  in  the  case  at  bar?  He  had  an  insurable  interest 
in  the  life  of  his  mother,  and  had  carried  this  insurance  for  thirteen 
years  at  heavy  expense  to  himself.  His  necessities  compelled  him 
to  borrow  money  on  some  terms  to  prevent  the  loss  of  the  w'hole 
policy  to  keef)  up  the  assessments.  There  was  nothing  criminal  in 
this.  The  appellant  was  a  necessary  party  to  the  making  of  the  con- 
tract by  which  the  second  certificate  was  issued;  its  terms  and  condi- 
tions vvere  all  suggested  and  executed  by  the  appellee.  The  latter's 
only  motive  in  entering  into  the  arrangement  was  gain,  w^hilst  the 
appellant  sought  to  save  what  he  had  already  invested  in  carrying 
the  said  benefit  certificate  Irom  1881  to  1893,  and  only  acceded  to  the 
terms  of  appellee  under  the  pressure  of  poverty  and  dire  neces-sity. 

In  the  case  of  Carmack  v.  Lewis  (15  Wallace,  643),  the  court  used 
this  language:  *'John  E.  Lewis,  the  husband  of  complainant,  who 
sues  as  administratrix,  being  indebted  to  Carmack  in  the  sum  of 
$70,  and  being  in  bad  health,  procured  at  Carmack's  suggestion  the 
insurance  of  his  life  in  the  New  Jersey  Mutual  Life  Insurance  Com- 
pany for  $3,000.  Carmack  paid  the  premium  for  the  first  year,  and 
took  an  assignment  of  the  policy  from  Lewis  to  himself.  He  also 
took  from  Lewis  a  note  for  $i},000,  which  he  admits  was  without  con- 
sideration, and  he  had  Lewis*  note  for  5^70,  the  indebtedness  really 
due.  Lewis  died  before  the  expiration  of  the  first  year,  and  Car- 
mack collected  from  the  insurance  company  the $3,000  and  paid  over 
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one-third  of  that  sum,  less  the  amount  of  the  premium  paid  by  him^ 
to  the  widow  of  the  deceased,  and  this  suil  was  brousrht  to  recover 
the  balance  of  the  $3,(X)0."  Carmack  alleged  that  the  policy  was 
taken  out  under  an  agreement  between  Lewis  and  himself  that  he 
should  pay  the  preiniura  for  the  seven  years  the  policy  was  to  run, 
and  in  consideration  of  those  payments  and  what  Lewis  owed  him 
that  he  should,  in  the  event  of  Lewis'  death  durinj;  the  life  of  the 
policy,  receive  two-thirds  of  the  amount  of  the  policy,  and  pay  over 
the  other  third  to  his  wife  and  heirs.  The  court  held  that  under 
these  circumstances  Car  mack  could,  in  equity  and  good  conscience, 
only  hold  the  policy  as  security  for  what  Lewis  owed  him  when  it 
was  assigned,  and  such  advances  as  he  might  afterwards  make  on 
account  of  it,  and  that  the  assignment  of  the  policy  was  valid  only 
to  that  extent,  and  decreed  that  he  should  pay  over  the  balance  after 
deducting  this  sum.  The  court  further  held  that  they  did  not  see 
such  evidences  on  the  part  of  decedent  of  a  corrupt  transaction  as  to 
forbid  the  court  from  doing  justice  between  the  administratrix  and 
Carmack  after  the  amount  secured  by  the  policy  had  been  paid  by 
the  company  to  the  latter;  and  it  further  held  tlmt  "the  receipt  of 
the  one-third  of  the  insurance  money  by  the  complainant  does  not, 
we  think,  under  all  the  circumstances  of  the  case,  conclude  her  as  a 
settlement  of  the  matter  in  dispute.  It  is  obvious  that  she  was  igno- 
rant of  the  full  extent  of  her  rights." 

The  case  of  Warnock  v.  Davis  (104  U.  S.,  924),  was  a  case  where 
decedent  applied  to  the  Protection  Life  Insurance  Company  for  a 
$o,()00  policy  on  his  life,  and  on  the  same  day  agreed  with  Scioto 
Trust  Association  that  if  the  latter  would  pay  all  dues  and  assess- 
ments on  said  policy  that  he  would  assign  nine-tenths  of  said  policy 
to  said  trust  ass<K*iation,  the  other  one-tenth  to  be  paid  to  Crosser's 
widow,  and  such  assignment  was  made.  Crosser  died,  and  said  trust 
association  collected  the  $5,000,  and  paid  one-tenth  ($500)  to  the 
widow,  and  Warnock,  as  administrator  of  Crosser,  sued  the  associa- 
tion for  the  balance  after  deducting  the  $500  and  dues  and  assess- 
ments paid  by  said  association.  The  Supreme  Court,  in  deciding 
this  case,  held  that  the  policy  executed  on  the  life  of  the  deceased 
was  a  valid  contract,  and  as  such  was  assignable  by  the  assured  to 
the  trust  association  as  security  for  money  lent  to  him  or  advanced 
for  premiums  and  assessments  upon  it,  but  that  it  was  not  assignable 
to  the  association  for  any  other  purpose.  The  association  had  no  in- 
surable interest  in  the  life  of  the  deceased,  and  could  not  take  out  a 
policy  in  its  own  name,  as  it  would  be  a  mere  speculative  contract 
on  the  life  of  the  assured;  and,  although  the  agreement  between  the 
trast  association  and  the  insured  was  invalid,  is,  so  far  as  it  provides 
for  an  absolute  transfer  of  nine-tenths  of  the  proceeds  of  the  policy 
upon  the  conditions  named,  it  was  not  of  that  fraudulent  kind  with 
respect  to  which  the  courts  regard  the  parties  as  alike  culpable,  and 
refuse  to  interfere  with  the  results  of  their  action.  No  fraud  or  de- 
ception upon  anyone  was  designed  by  the  agreement,  nor  did  its 
execution  involve  any  moral  turpitude.  It  was  one  wnich  must  be 
treated  as  creating  no  legal  right  to  the  proceeds  of  the  policy  be- 
yond the  sums  advanced  upon  its  security;  and  the  courts  will, 
therefore,  hold  the  recipients  of  the  money  beyond  those  sums  to 
account  to  the  representative  of  the  deceased.'^  The  court  further 
held  in  that  case  that  "it  was  lawful  for  the  association  to  advance 
to  the  assured  the  sums  payable  to  the  insurance  company  on  the 
policy  as  they  became  due,  and  it  was  also  lawful  for  the  assured  to 
assign  the  policy  as  security  for  their  payment.  The  assignment 
was  only  invalid  as  a  transfer  of  the  proceeds  of  the  policy  beyond 
vol.  16 — 66 
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what  was  required  to  refund  those  sums,  with  interest.  To  hold  it 
valid  for  the  whole  proceeds  would  be  to  sanction  speculative  risks 
on  human  life  and  encourage  the  evils  for  which  wager  poh'cies  are 
condemned."  The  court  directed  a  judgment  for  plaintiff  for  the 
amount  collected  from  the  insurance  company,  with  interest,  after 
deducting  the  sums  already  paid  to  the  widow  and  the  sums  ad- 
vanced by  the  defendant. 

In  the  case  of  Martin  v.  Richardson,  94  Ky.,  183,  Martin  had  sold 
to  Richardson  a  lottery  ticket.  After  the  drawing  he  noticed  that 
same  had  drawn  a  prize.  He  then  went  to  Richardson  and,  conceal- 
ing from  him  this  fact,  induced  the  said  Richardson,  by  artifice  and 
subterfujre,  to  exchange  this  ticket  with  him  for  another  ticket  in 
another  lottery.  The  facts  coming  to  the  attention  of  Richardson, 
he  brougiit  suit  to  recover  the  amount  of  the  prize  drawn  (m  said 
ticket.  In  passing  upon  this  (juestion,  the  court  held  that  dealing 
in  lottery  tickets  was  a  violation  of  law,  and  that  if  the  action  had 
been  on  the  ticket  for  the  prize  no  relief  would  have  been  granted; 
but  the  money,  having  been  collected  and  in  the  hands  of  Martin  by 
reason  of  frauds  practiced  on  Richardson,  the  latter  was  allowed  to 
recover,  the  court,  in  pas<)ingon  the  case,  using  this  language:  "Not 
all  contracts  in  which  both  parties  are  at  fault  are  to  be  held  to  be 
so  equally,  but  the  court  will,  in  certain  cases,  even  when  both  ap- 
pear to  be  at  fault,  inquire  as  to  where  the  greater  blame  rests,  and 
grant  relief  to  the  one  less  in  fault." 

In  the  case  at  bar  the  appellee  holds  $1,000  of  the  money  collected 
on  the  aforesaid  benefit  certificate  under  a  contract  which  he  could 
not  have  enforced  against  the  C(»mpany  in  hU  own  name,  except  to 
the  ex  lent  he  had  in  good  faith  advanced  money  to  pay  the  accrued 
assessment;  but,  as  the  court  held  in  the  case  of  Caudell  v.  Wood- 
ward, supra,  the  contract  of  insurance  was  not  invalidated  by  the 
designation  of  appellee  as  one  of  the  beneficiaries  under  same,  he 
being  a  person  prohibited  by  law  to  be  a  beneficiary.  The  appellant 
in  this  cjise  could  have  maintained  an  action  against  the  insurance 
C(»mpHny  to  recover  on  the  certificate,  and  he  would  have  been  en- 
titled to  a  judgment  for  said  fund.  It  seems  to  us  that  the  appellee 
in  this  case  could  have  legally  held  the  benefit  certificate  for  no  other 
purpose  than  as  security  to  indemnify  him  for  moneys  advanced  to 
pay  the  premium  and  to  be  so  advanced,  and  to  this  extent  his  claim 
to  said  policy  was  just;  but  all  overplus  of  said  fund  he  holds  as 
trustee  for  the  benefit  of  the  appellant  in  this  action,  and  under  an 
implied  obligation  to  pay  over  same. 

For  the  reasons  indicated  herein,  it  seems  to  us  that  the  petition 
of  plaintiff*  in  this  case  states  a  good  cause  of  action  if  the  facts  are 
as  alleged,  and  that  the  lower  court  erred  in  sustaining  the  demurrer 
to  same. 

Wherefore,  this  cause  is  remanded  for  proceedings  consistent  with 
this  opinion. 


Ph(ENIx  In.suran'ce  Co.  of  Brooklyn  v.  Axgel,  &c. 
(Filed  February  2, 1897— Not  to  be  reported.) 

Fire  insurance — Void  condition — A  provision  in  a  policy  of  fire  insurance, 
declaring  that  the  failure  of  the  insured  to  keep  his  books  and  inventory  in  a 
fire-proof  safe  shall  work  a  forfeiture  of  the  policy,  is  without  consideration, 
and,  therefore,  void. 

B.  F.  Buckner  for  appellant. 


Ik. 
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P.  B*  and  Upton  W.  Muir  and  Bichards,  Weisainger  &  Bask  in 
lor  appellees.. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 
Opinion  of  tlie  court  by  Judge  Guflfy. 

This  appeal  is  prosecuted  by  the  appellants,  the  Standard  Fire  In- 
^arance  Co.  of  Kansas  City,  Missouri,  and  the  Phoenix  Insurance  Co. 
of  Brooklyn,  New  York,  from  a  Judgment  of  the  Jefferson  Circuit 
■Court,  Law  and  Equity  division,  rendered  in  the  consolidated  actions 
of  S.  Lehman  &  Son  and  Curry,  Tunis  4:  Norwood  v.  Angel  <fe  Van- 
■derpool,  <Stc.  The  above-named  appellees  held  debts  due  them  from 
the  appellees,  Angel  &  Vanderpooi,  and  instituted  suit  thereon  and 
<;aused  appellants  to  be  summoned  as  guarnishees,  and  alleged  that 
appellants  were  indebted  t(»  Angel  &  Vanderpooi  in  the  sum  of 
4750.  The  indebtedness  was  alleged  to  exist  by  reason  of  a  policy  of 
insurance  issued  by  the  first-naiued  appellant,  payable  to  appellee 
Angel  for  $750,  $3(X)  being  on  the  store,  $150  on  thefurniture  and  fix- 
tures, and  $300  on  the  stock  of  gcK>ds.  The  entire  property  was  de- 
stroyed by  tire  in  October,  1891 .  Theappellants  resisted  arecovery  upon 
several  grounds,  viz:  that  $130  of  the  claim  had  been  assigned  to  C. 
W.  Howe;  that  the  building  and  personal  property  insured  were  not 
at  the  tinie  the  projierty  of  D.  B.  Angel,  but  were  the  joint  property 
•of  the  firm  of  Angel  &  Vanderpooi.  The  policy  only  requires  the 
<*ompany  to  pay  three-fourths  of  the  value  of  the  property  lo-it;  that 
the  assured  shall  at  least  once  a  year  take  an  itemized  inventory  of 
the  stock  and  keep  books  of  accounts  showing  the  purchases  and 
sales  of  said  stock,  and  shall,  during  the  hours  that  said  store  is 
closed  from  business,  keep  such  books  and  inventory  securely  locked 
in  a  tire-proof  safe  or  other  secure  place  from  fire,  and  that  a  failure 
to  ot>serve  the  above  condition  shall  work  a  forfeiture  of  the  policy. 
Angel  &  Vanderpooi  made  no  defense  to  the  suits  of  their  creditors, 
iience  the  contest  was  between  the  company  and  the  appellees.  The 
proof  elearly  showed  that  Angel  owned  the  land,  had  paid  for  it  at 
the  time  of  the  insurance,  but  had  no  deed  to  the  same,  but  that  the 
agent  of  the  company  was  advised  of  the  state  of  the  title,  and  that 
part  of  the  defense  is  not  insisted  on  now.  The  Phoenix  Insurance 
<Jo.  had  reinsured  the  risk,  and  for  that  reason  was  made  a  party  and 
held  bound  with  the  other  appellant. 

It  seems  that  appellants  moved  for  a  rule  on  plaintifis  to  compel 
them  to  make  Howe  a  party,  which  motion  was  properly  overruled. 
If  appellant  had  made  its  answer  a  cross  petition  against  Howe  and 
had  sufiiciently  shown  that  he  was  a  necessary  party,  doubtless  the 
court  would  have  permitted  him  to  have  been  made  a  party.  It  is 
admitted  that  Vanderpooi  was  the  owner  of  half  the  stoc*k  of  goods 
at  the  time  of  the  insurance,  but  there  is  proof  conducing  to  show 
that  the  agent  of  appellant  was  aware  of  the  fact,  and  included  the 
ipoods  in  the  same  policy  to  Angel  to  save  the  trouble  of  issuing  two 
policies,  Angel  being  the  sole  owner  of  the  other  property.  The 
taking  of  the  inventory  and  account  of  purchases  and  sales  seem  to 
have  been  complied  with,  hence  the  effect  of  noncompliance  need 
not  t>e  decided. 

It  is,  however,  admitted  that  the  inventory  and  books  were  not 
kept  in  a  tire-proof  safe  nor  in  any  tire-proof  place  or  apartment, 
but  it  is  claimed  that  the  agent  at  the  time  knew  that  the  as- 
sured had  no  tire-proof  safe  or  anything  of  the  kind,  and  waived 
that  part  of  the  policy,  and  if  that  be  true  then  the  failure  of 
the  assured  in  that  regard  can  not  defeat  a  recovery  in  this  case. 
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But  we  are  of  the  opinion  that  a  failure  to  comply  with  such  a  pro- 
vision, although  in  the  policy,  would  not  work  a  forfeiture  thereof^ 
It  is  without  consideration.  It  does  not  decrease  the  risk,  and  at 
most  Svould  only  tend  to  the  better  preservation  of  the  evidence- 
to  show  <he  amount  of  the  loss  sustained  in  case  of  fire.  It  does^ 
not  seem  to  us  that  it  is  competent  to  contract  with  the  assured  for 
the  preservation  of  testimony  in  behalf  of  either  party. 

It  is  also  contended  by  appellant  that  the  evidence  did  not  author- 
ize the  judjjment,  and  especially  as  to  the  furniture  and  fixtures^ 
The  evidence  as  to  the  value  of  the  entire  property  shows  it  to  be 
worth  $1,400  or  $1,500. 

It  seems  to  us  that  the  evidence  introduced  sufficiently  sustdins^ 
the  judgment  of  thecourt  below, and  that  judgment  is  aftirmed  with 
damages. 


South  Covington  &  Cincinnati  Street  Ry.  Co.  v.  McCusave. 
(Filed  February  3,  1897— Not  to  be  reported.) 

1.  Carrier — Duty  to  waT^i  passenger  of  danger — It  was  the  duty  of  the  con- 
ductor of  an  electric  street  car,  when  he  saw  a  passenger  in  danger  from  hav- 
ing his  arm  partly  ontside  the  car  window,  to  warn  him  of  his  peril,  and 
contributory  negligence  of  the  passenger  is  not  a  legal  excuse  for  non-per- 
formance of  that  duty. 

2.  Witnesses — That  the  conductor  had  been  in  the  courtroom  during  the 
trial,  and  heard  some  of  the  other  witnesses  testify  before  he  was  called,  was 
not  sufficient  reason  for  depriving  defendant  of  his  testimony. 

5.  Same — The  plaintiff's  wife  was  not  a  competent  witness  for  him,  and  the 
court,  when  informed  by  the  attorney  for  defendant  that  he  inadvertently^ 
while  suffering  from  a  severe  headache,  consented  for  her  to  be  sworn,  should^, 
on  his  motion,  have  excluded  her  testimony. 

Simrall  &  Galvin  for  ap(>ellant. 
Wright  &  Anderson  for  appellee. 
Appeal  from  Campbell  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis. 

The  cause  of  this  action  as  stated  by  the  appellee  in  his  originalr 
petition  is  that  while  occupying  as  passenger  a  seat  in  an  electric- 
street  car  belonging  to  appellant  that  was  going  over  the  bridge  from 
Cincinnati,  Ohio,  to  Newport,  Ky.,  his  right  elbow,  which  pro- 
truded through  the  window  slightly  outside  the  car,  came  in  con- 
tact with  an  iron  girder  of  the  bridge  and  his  arm  was  broken  in  two- 
plHces;  that  said  injury  resulted  from  the  negligence  of  appellant  in 
failing  to  provide  a  screen  or  guard  on  the  sides  of  the  car  so  as  to 
prevent  passengers  putting  their  arms  or  other  parts  of  the  body  out- 
side the  windows,  and  in  failing  to  put  on    the  inside  of  the  car 
the  printed  notice  or  warning  of  the  danger  to  passengers  tiius  ex- 
posing their  persons. 

To  the  petition  a  general  demurrer  was  sustained,  and  thereupon 
appellee  filed  an  amended  petition,  in  which  he  stated  that  the  con- 
ductor having  charge  of  the  car  in  which  the  injury  occurred  saw 
the  peril  of  appellee  in  time  to  have  warned  him  of  his  danger,  so- 
that  he  could  have  withdrawn  his  arm  and  avoided  the  injury. 

To  the  petition  thus  amended  appellant  flled  an  answer,  in  the 
first  paragraph  of  which  is  contained  a  denial  that  said  conductor 
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saw  appellee's  peril  in  time  to  warn  him  of  it,  and  in  the  second  is 
the  statement  that  appellee  voluntarily  and  negligently  put  his  arm 
through  and  beyond  the  window  frame  of  the  car  in  which  he  was 
riding  when  injured,  and  but  for  that  carelessness  and  negligence 
the  injury  would  nol  have  occurred. 

But  to  the  second  paragraph  of  the  answer  a  general  demurrer  was 
sustained,  thus  leaving  for  trial  the  single  issue  stated  in  the  follow- 
ing and  unly  instruction  given:  "If  the  jury  believe  from  the  evi- 
dence that  the  conductor  in  charge  of  defendant's  car  saw  the 
plaintiff  with  his  arm  out  of  the  car  window  so  as  to  be  in  danger 
of  being  struck  by  any  part  of  the  bridge  in  time  to  have  warned 
him  of  his  peril  before  theaccident  occurred,  and  failed  to  warn  him, 
they  will  find  for  the  plaintiff  and  will  fix  his  damages  at  an  amount 
which  will  reasonably  compensate  him  for  any  pain  he  endured,  for 
any  expense  he  incurred  for  the  attendance  of  a  physician  or  for 
medicine,  for  any  hyss  of  time  from  the  pursuit  of  his  avocation  and 
for  any  impairment  of  his  capacity  to  earn  money,  the  direct  result 
of  said  accident  in  their  discretion  governed  by  the  proof;  not,  how- 
over,  in  all  to  exceed  five  thousand  dollars." 

Appellant  requested  the  court  to  instruct  the  jury  to  find  for  it 
tipon  the  hypothesis  that  appellee  would  not  have  been  injured  but 
for  his  own  negligence  in  putting  his  arm.so  far  outside  the  car  as 
that  it.came  in  contact  with  the  bridge.  But  the  court  refused  to  so 
instruct,  and  we  think  did  not  err  in  that  particular,  for  no  degree 
of  contributory  negligence  on  the  part  of  even  a  trespasser  will  re- 
lease a  person  in  charge  of  a  train  or  single  car,  whether  operated  by 
«team  or  electricity,  from  the  legal  obligation  to  use  reasonable  effort 
to  avoid  injuring  him  if  his  peril  is  discovered  in  time  to  do  so,  and 
wedo  notsee  why  the  conductor  of  an  electric  or  steam  car  should  not 
-be  held  to  the  duty  of  giving  warning  to  one  oT  his  passengers  when 
he  actually  sees  him  in  a  position  or  place  on  the  car  of  peril  to  life 
or  limb,  and  contributory  negiigence  of  such  passenger  is  not  a  legal 
excuse  for  the  nonperformance  of  that  duty;  and  that  a  passenger  on 
one  of  appellant's  cars  passing  over  that  bridge  is  in  peril  when  his 
arm  or  head  protrudes  two  or  three  inches  is  plainly  shown  by  the 
-evidence. 

But  in  our  opinion  the  lower  court  erred  to  the  prejudice  of  ap- 
pellant in  refusing  to  permit  the  conductor  in  charge  of  that  car  to 
testify,  and  also  in  permitting  the  testimony  of  appellee's  wife  to  go 
to  the  jury. 

That  the  conductor  had  been  in  the  courtroom  <Iuring  the  trial,  and 
heard  some  of  the  other  witnesses  testify  before  he  was  called,  was, 
under  the  circumstances,  not  suflicient  reason  for  depriving  appel- 
lant of  the  benefit  of  his  testimony;  lor  on  the  single  issue  submitted 
to  the  jury  whether  he  did  in  fact  see  the  position  in  which  appellee 
had  his  arm  he  could  probably  better  than  any  other  person  know 
and  state. 

Appellee's  wife  was  not  a  competent  witness,  and,  when  informed 
by  the  attorney  of  appellant  that  he  inadvertently  and  while  suffei- 
ing  from  a  severe  headache  consented  for  her  to  t)e  sworn,  the  lower 
■court  ought,  it  seems  to  us,  to  have  on  his  motion  excluded  her  tes- 
timony. 

For  the  errors  indicated  the  judgment  is  reversed  and  case  re- 
jnanded  for  a  new  trial  consistent  with  this  opinion. 
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Gault,  <&c.  V.  Equitable  Trust  Co.  of  New  London,  Cmx- 

NECTICUT. 

(Filed  February  3, 1897.) 

1.  Mortgages — Pfea  of  limitation  by  junior  mortga{/ee — A  janior  mortgagee 
who  was  not  made  a  party  to  an  action  to  enforce  a  prior  m.ortgage,  can  not 
after  the  lapse  of  nearly  ten  yeara^  after  judgment  in  favor  of  the  prior  mort- 
gagee on  his  debt  and  a  sale  of  the  land,  at  which  sale  the  janior  mortgagee 
was  present,  institute  his  action  to  recover  on  his  mortgage,  and  set  up  the 
statute  of  limitation  to  annul  the  former  decree  of  the  court. 

2.  The  only  right  of  a  junior  mortgagee^  who  has  not  been  made  a  party  to- 
the  foreclosure  of  a  prior  mortgage,  is  to  redeem  the  property  from  that 
mortgage. 

3.  Interest — The  bonds  in  question  having  been  dated  at  Louisville,  Ken- 
tucky, and  delivered  there,  and  the  amount  received  on  same  having  been  paid 
there,  the  contract  was  with  reference  to  the  Iventucky  laws,  there  being  noth- 
ing in  the  transaction  to  make  it  a  New  York  contract,  excej)t  the  bonds  be- 
ing made  payable  in  that  State;  hence,  the  provision  for  the  payment  of 
interest  at  the  rate  of  ton  per  cent.,  which  was  then  lawful  in  this  State,  should 
govern  the  computation  of  interest. 

4.  The  appellee  having  become  the  ntrner  of  all  the  interest  of  the  mortgagor 
in  the  land  by  having  all  that  intere>t  sold  and  conveyed  to  itself,  the  Latter 
can  not  be  forced  to  account  for  the  rents  from  the  property. 

W.  ().  Harris,  Lane  «fe  Burnett  and  R.  W.  Wooliey  for  appel- 
lants. 

Bullitt  ct  Shield  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Oiunion  of  the  court  by  Judge  Payntor. 

In  1874  Joshua  J.  Plair.  the  owner  of  certain  prop^'rty  in  Loui.s- 
ville,  gave  the  Equitable  Trust  Co.  of  New  London,  C'onn.,  a  mort- 
gage on  it  to  secure  the  sum  of  i^r),(M)<),  evidenced  by  five  bonds  for 
$1,(MM)  each,  f)ayable  five  years  after  date. 

In  1S75  liairgave  appeihints,  Josepli  Gault  &  Sons,  a  mortgage  on 
the  same  property  to  secure  a  debt  whicli  he  owed  them. 

Hair  failed  to  pay  the  sums  due  the  Equitable  Trust  Co.  and  cer- 
tain taxes  on  the  property.  In  1879  it  brought  suit  in  the  Fedeml 
Court  to  enforce  its  mortgage  lien  on  the  property.  To  this  suit  it 
failed  to  make  Joseph  Gault  ifc  Sons  parti(\s.  A  judgment  was  ren- 
.dered  in  that  court  enforcing  its  mortgage  lien. 

By  the  provisions  of  the  m(»rtgai2e  the  trust  company  had  a  lien 
for  taxes  and  insurance  premiums  paid  on  the  property,  and  sueh  aj^ 
were  thus  paid,  together  with  the  debt,  interest  and  costs,  amounted 
to  something  like  $6,5(K)  when  the  property  was  sold.  The  Equita- 
ble Trust  Co.  became  the  purchaser  of  the  property  under  the  judg- 
ment at  $o,()0().  The  sale  was  confirmed,  deed  was  made  to  it,  and 
it  was  regularly  placed  in  the  possession  of  the  property.  The  appel- 
lant, Joseph  Gault,  was  present  at  the  sale.  Appellee  took  posses- 
sion of  the  property  in  I880,  and  held  it  until  this  suit  was  brought. 
It  has  endeavored  to  sell  it,  but  has  never  been  ofl'ered  more  than 
$6,()00  for  it. 

Nearly  ten  years  after  the  appellee  took  passesaion  of  the  prop- 
erty this  action  was  brought  by  the  appellants,  setting  up  its 
junior  mortgage,  and,  among  (ither  things,  they  plead  that  thebofids 
executed  by  Hair  were  bills  of  exchange,  and  their  recovery  barred. 


GAULT.  &C.  V.  EQUITABLE  TRUST  CO.         IO39 

by  <«tatute  of  limitations.  Tliey  do  not  plead  that  tlie  statute  barred 
them  at  the  time  the  suit  was  tiled  by  the  appellee  asrainst  Hair  to 
recover  judgment  thereon  and  enforce  the  mortgfage  lien.  Counsel 
for  appellants  insist  that,  although  appellee  obtained  judgement  on 
its  debt,  and  had  the  nn)rtga8:or\s  equity  of  redemption  sold  to  pay 
it,  still  the  appellants  can  plead  the  statute  of  limitations  a^^ainst 
the  mortgage  debt  which  was  merged  in  the  judgment  debt,  and  all 
of  the  mortgagor's  interest  in  the  property  sold  to  pay  it.  Some 
cases  are  cited  which  , counsel  claims  supports  his  contention.  We 
have  examined  the  cases,  and  are  of  the  opinion  that  none  of  them 
sustain  this  view.  If  any  court  had  delivered  such  an  opinion  we 
would  not  follow  it  because,  in  our  opinion,  to  do  so  w^ould  be  toTol- 
low  a  rule  which  had  for  its  foundation  neither  reason  nor  justice. 

In  Sanger  v.  Nightingale,  122  U.  S.,  I80,  the  statute  of  limitations 
was  pleaded  on  a  state  (if  facts  substantially  the  same  as  in  this  case, 
and  the  court  said:  **It  is  difficult  to  see  from  what  standpoint  he, 
in  this  suit,  in  which  he  is  complainant,  seeking  to  foreclose  his  own 
mortgage,  can  set  up  the  statute  of  limitations,  not  as  a  defense,  for 
he  is  nr)t  sued,  and  nobody  is  troubling  him  about  his  claim,  but  as 
a  positive  weapon  to  set  a^ide  and  annul  in  this  collateral  proceed- 
iniT  the  decree  of  a  court  of  competent  jurisdiction,  with  proper  par- 
ties l)efore  it,  which  foreclosed  a  morttrage  prior  in  timn  and  equal 
in  equity  to  hi^,  under  which  the  property  was  sold  and  passed  into 
other  hands.  Ortainly  the  court  which  rendered  that  decree  had 
jurisdiction  of  the  property  and  of  Nightingale,  the  defendant,  who 
was  in  possession,  i\m]  who  had  the  legal  title.  It  is  etjually  as  cer- 
tain that  whether  Nightingale  ought  to  have  pleaded  the  statute  or 
not  he  did  not  do  so,  and  it  is  now  too  late  to  set  it  up  as  a  defense 
to  that  suit.  In  this  ca**e  there  is  no  pretense  that  the  statute  had 
barre<l  the  right  to  recover  before  appellant  filed  its  suit  in  the  Fed- 
eral C'ourt." 

In  Jones  on  Mortirages,  volume  II,  section  1431,  it  is  said:  *'The 
only  right  of  a  junior  mortgaLcee,  who  has  not  beeri  made  a  party  to 
the  foreclosure  of  a  prior  mortgage,  is  to  redeem  the  property  from 
that  mortgage/' 

The  case  of  the  Bank  of  U.  S.  v.  Carrolls,  4  B.  M.,  4,  involved  the 
question  as  to  the  rii^hts  of  a  h«)lder  of  a  junior  deed  of  trust  when 
the  holder  of  a  prior  deed  of  trust,  in  an  action  to  which  the  bene- 
ficiary of  the  junior  deed  had  not  been  made  a  party,  had  obtained  a 
decree  therefor,  and  had  sold  thereunder  the  grantor's  equity  of  re- 
demption. The  court  said  that  **the  deed  of  trust  for  the  benefit  of 
the  Carrolls  beinir  valid,  and  prior  in  time  to  that  of  the  complain- 
ants, their  specific  prayer  can  not  be  granted.  But  they,  according 
to  well  established  precedents,  could  be  entitled  to  relief  only  upon 
the  terms  of  paying  the  money  to  the  Carrolls  received  by  their 
prior  deed,  and  redeeming  their  prior  lien." 

At  the  time  the  money  was  horrowed  the  laws  of  Kentucky  al- 
lowed ten  per  cent,  interest,  while  under  the  laws  of  New  York 
seven  per  cent,  interest  was  allowed,  and  if  a  greater  interest  was 
charged  the  contract  as  to  principal  and  interest  was  rendered  void; 
besides  the  party  contracting  for  a  rate  above  seven  per  cent,  was 
guilty  of  a  misdemeanor. 

The  contract  was  for  ten  per  cent,  per  annum,  payable  semi- 
annually, the  bonds  to  bear  seven  per  cent.,  and  the  loan  to  be  dis- 
counted so  as  to  net  to  the  lender  ten  per  cent.  This  was  the  terms 
of  the  contract  as  to  interest  until  the  debt  matured;  then  it  was  to 
draw  ten  per  cent,  per  annum. 

The  bonds  were  dated  at  Louisville,  Kentucky;  they  were  deliv- 
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ered  there,  and  the  amount  which  was  received  by  Hair  was  paid  to 
him  there  by  draft. 

There  is  nothing  in  the  transaction  which  would  make  it  a  New 
York  contract,  except  the  bonds  were  made  payable  in  New  York. 

The  entire  transaction  shows  that  the  parties  were  contracting  with 
reference  to  the  interest  laws  of  Kentucky.  In  view  of  that  fact, 
we  are  of  the  opinion  that  the  rate  of  interest  contracted  for  beinj; 
allowed  by  the  laws  of  this  State,  the  debt  should  be  computed  at 
ten  per  cent,  interest. 

It  was  said,  in  Cromwell  v.  County  of  Soc.,  96  U.  8.,  62,  "the  jiosi- 
tion  of  counsel  that,  because  the  rate  of  interest  in  New  York,  where 
the  bonds  were  payable,  is  only  seven  per  cent.,  the  bonds  can  only 
draw  that  rate  after  maturity,  is  not  tenable.  When  the  rate  of  in- 
terest at  the  place  of  contract  differe  from  the  rate  at  the  place  of 
payment,  the  parties  may  contract  for  either  rate,  and  the  contract 
will  govern.  Miller  v.  Tiffany,  1  Wall.,  298;  Depau  v.  Humphreys, 
8  Mart  (La.),  1;  Chapman  v.  Robinson,  6  Paigs  (N.  Y.),  627, 634;  Peck 
V.  Mayo,  14  Vt.,  33;  Butters  v.  Olds,  <fcc.,  11  Iowa,  1. 

The  bonds  were  made  with  reference  to  the  law  of  Iowa  as  to  in- 
terest, and  not  to  that  of  New  York,  where  interest  above  seven  per 
cent,  is  deemed  usurious,  and  avoids  th^  whole  contract." 

In  Balme  v.  Wonbn'^ugh,  38  Barbour,  362,  the  court  said:  '*The 
usual  rule  of  law  is  that  contracts  are  to  be  construed  and  adjudged 
by  the  law  of  the  place  where  they  are  made,  except  when  they  are 
to  be  performed  in  another  State  or  country,  and  in  such  cases  their 
validity  is  to  be  decided  by  the  law  of  the  place  of  performance. 
It  appears,  however,  that  cases  involving  the  rate  of  interest,  where 
it  is  stipulated  in  the  cfmtract  at  the  place  where  the  loan  is  made, 
in  conformity  with  the  law  of  the  place,  at  a  higher  rate  than  is 
permitted  by  the  law  of  the  place  where  the  payment  is  to  be  made, 
are  not  within  the  exception,  but  the  specified  rate  of  interest  at  the 
place  of  the  contract  htis  been  allowed." 

Many  cases  could  be  cited  in  support  of  this  doctrine.  The  ap- 
pellee entered  upon  the  premises  in  question,  not  an  a  mortgagee, 
but  as  the  oicner  of  the  property.  It  had  become  the  owner  by  hav- 
ing all  the  interest  which  the  mortgagor  had  in  it  sold,  and  that  in- 
terest conveyed  to  it. 

The  mortiragor  had  no  interest  remaining,  and  under  no  circum- 
stances could  he  have  compelled  the  appellee  to  have  accounted  to 
him  for  rents  uf  the  property.  The  person  holding  mortgage  did 
not  have  any  interest  in  the  rents,  and  consequently  no  right  to  re- 
cover them  against  the  purchaser  of  the  equity  of  redemption. 

There  is  a  well-defined  and  marked  distinction  between  a  mort- 
gagee in  possession  and  the  purchaser  of  the  mortgagor's  equity  of 
redemption. 

Until  the  mortgagor  has  lost  his  equity  of  redemption,  or  his  right 
to  redeem  from  a  sale,  he  is  entitled  to  the  rents  and  profits  of  the 
mortgaged  profierty.  When  the  fee  has  vested  in  another  by  pur- 
chase or  decree  of  court,  then  his  rights  to  rents  and  profits  cease. 

Jones  on  Mortgages,  section  1118,  says:  **The  purchaser,  standing 
in  the  place  of  the  mortgagor  or  owner  of  the  premises,  is  not  liable 
to  account  for  rents  and  profits." 

In  Gaskell  v.  Veguesney,  122  Ind.,  244,  it  was  said:  '*The  junior 
mortgagee  has  no  right,  therefore,  to  compel  an  accounting  when 
the  mortgagor  has  no  such  right,  for  it  is  through  the  mortgagor  and 
the  equity  existing  between  him  and  the  senior  mortgagee  that  he 
is  enabled  to  compel  an  application  of  the  rents  and  profits  to  the 
satisfaction  of  the  senior  mortgagee.    For  these  reasons,  it  is  well 
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settled  that  in  order  to  eharsfe  a  mortfrafiree  with  rents  and  profits  it 
must  b6  shown  that  he  han  occupied  the  mortKafred  premises  under 
his  mortgage.  If  the  title  of  the  mortgagor  has  been  divested,  and 
the  mortgagee  has  been  in  possession  under  a  title  derived  from  the 
mortgagor,  he  is  not  chargeable  with  rents  and  profits  of  the  mort- 
gaged premises." 

Authority  for  this  conclusion  is  abundant.  If  there  was  an  error, 
the  matter  of  taxes  and  repairs  in  fixing  the  amount  due  appellee, 
more  than  $2,000,  was  remitted  of  record  and  credited  on  that  amount. 

In  view  of  the  fact  that  appellants  have  never  offered  to  or  alleged 
^  willingness  or  ability  to  redeem  the  property  from  appellee,  and 
in  view  of  the  fact  that  the  property  is  not  worth  but  little  more 
than  one-half  the  amount  due  appellee,  it  is  not  at  all  clear  that  a 
reversal  should  be  granted  for  a  slight  error  in  fixing  the  amount 
due  appellee,  one  that  could  not  affect  the  rights  of  appellants,  be- 
<!ause  it  is  perfectly  clear  from  the  evidence  in  this  record  that  ap- 
pellants never  will  nor  could  they  afford  to  redeem  the  property  for 
two-thirds,  much  less  the  whole  of  the  debt  due  appellee.  The 
value  of  the  property  would  not  Justify  them  in  doing  so.  Fifteen 
years  ago  it  sold  for  $5,000,  at  which  sale  Joseph  Gault  was  present, 
and,  notwithstanding  appellee  has  improved  it  somewhat  since  then, 
it  is  of  but  little  more  than  that  value  now. 

The  judgment  is  affirmed. 


Hale  v.  Howard's  adm'r,  &i\ 
(Filed  February  3,  1897— Not  to  be  reported.) 

Settlement  of  2)cii^tner»h{p  -In  this  action  agnin^t  an  administrator  upon  a 
promissory  note  executed  by  his  intestate  to  the  plaintiff  for  the  balance  due 
upon  the  purchase  price  of  an  interest  in  a  stock  of  goods  owned  by  plaintiff, 
whereby  they  became  partners,  as  it  appeared  that  the  plaintiff,  upon  the 
death  of  his  partner,  retained  the  stock  of  goods  without  accounting?  there- 
for, and  the  evidence  as  to  the  state  of  the  partnership  accounts  was  so  unsat- 
isfactory that  no  settlement  could  be  based  thereon,  the  chancellor  properly 
dismissed  the  petition,  thus  leaving  the  partnership  to  stand  settled,  and  the 
note  sued  on  to  stand  satisfied. 

Howes  <&  Patrick  and  Wm.  H.  Plolt  for  appellant. 
D.  D.  Suhlett  and  John  L.  Scott  &  Son  for  appellees. 
Appeal  from  Magoffin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigp. 

The  appellant,  Benjamin  Hale,  sued  the  appHlee,  who  was  the 
administrator  of  Vinc(Mit  Halo,  the  !)rother  of  th«^  plaintiff,  on  the 
following  mnmorandum:  *'Viii<-ent  Hale,  remainder  debt,  $221.48, 
to  Benjamin  Hale.     December  22  day,  1S89." 

He  alleged  that  the  memorandum  was  written  by  Vincent  and 
delivered  as  his  promissory  note  for  the  sum  named  in  it,  and  was 
so  accepted  by  the  plaintiff. 

In  an  amended  petition  he  averred  that  a  short  time  before  the 
date  of  the  writing  he  sold  his  brother  n  half  interest  in  a  store  at 
Goodloe,  Floyd  county,  Ky.,  and  for  which  his  brother  paid  him 
all  the  purchase  price  except  $224.48,  and  the  writing  was  executed 
for  that  balance. 

The  administrator  denied  the  execution  of  the  paper  by  his  in- 
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testate,  or  that  it  wa8  executed  or  delivered  as  his  promissory  note 
or  was  so  intended  He  further  alleged  that  Benjamin  and  Vincent 
Hale  were  full  partners  In  the  store  at  the  date  of  Vincent's  death, 
and  thalr  there  was  on  hand  at  that  time  a  large  stock  of  merchan- 
dise belonjfing:  to  the  firm,  of  which  there  had  been  no  invoice 
taken  or  account  rendered  by  the  surviving:  partner,  but  that  he  had 
continued  the  business  on  this  stock  and  igrnored  the  interests  of 
his  brother's  estate;  that  the  partnership  had  been  a  profitable  one» 
and  as  administrator  he  was  entitled  to  (me-half  the  profits  accruinjc 
before  and  after  his  intrastate's  death.  He  asked  that  the  cause  be 
referred  to  the  court's  commissioner,  to  settle  the  partnership  and 
the  estate  of  his  intestate.  His  motion  subsequently  made  to  trans- 
fer the  case  to  equity  was  sustained  without  an  exception  to  the 
order  of  transfer,  and  without  objecting  eitiier  Xa  the  form  or  sub- 
stance of  the  answer  the  plaintiff  replied  admiltinj?  the  previous 
existence  of  the  partnership,  and  that  it  had  been  a  profitable  one, 
but  averred  that  some  time  before  the  death  of  his  brother  he  had 
bouL^it  Jiim  out  and  had  made  a  complete  settlement  will^him,  and 
was  the  owner  of  the  entire  slock. 

The  proi'f  on  these  issu(»s  is  very  indefinite.  The  chiUK-ellor  found 
it  so  unsatisfactory  that  he  twice  referred  theeause  to  his  commis- 
sioner for  additional  testimony,  hut  which,  when  taken,  was  of  the 
same  indehnite  character.  Jle  finally  dismissed  the  petition,  and 
we  are  not  dis|)osed  to  disturb  his  flndingr. 

The  proof  conduces  to  show  that  in  the  spring:  of  1889  Vincent 
boutrht  a  half  interest  in  his  brother's  store.  What  he  was  to  pay 
nowhere  appears,  thoujrh  appellant  Siiys  he  only  paid  $IU()  down. 
We  think  that  the  memorandum  was  intended  to  represent  Vin- 
cent's note  to  Henjamin  for  the  amount  sued  for,  and  was  received 
by  the  latter.  It  wastlie  balance  due  on  the  interest  Vincent  bought 
in  the  firm,  an<l  ^'ave  him  a  share  in  the  body  of  the  partnership. 
The  appellant  adnuts  the  husiiu ss  was  a  profitable  one,  and  as  Vin- 
cent drew  out  less  than  he  put  in  —about  S70— accord  in  j^  to  a  witness 
v\  ho  summed  up  the  account^,  his  estate  <)ujj:ht  not  to  pay  the  bal- 
ance due  lor  his  share  if  appellant  is  to  keep  the  entire  stock.  The 
fact  that  th(»  invoice  of  the  jroods  a  short  time  before  Vincent's  death 
amounted  t«)  some  $1,700,  and  tlu*  debts  which  have  been  paid  by 
the  apiiellant  amount  to  some  §1,900  proves  nothing,  as  admittedly 
there  are  debts  due  the  firm;  and  wMiile  appellant  has  testified  twice 
without  objection  he  does  nut  dischxse  the  amount  so  due  c)r  produce 
any  of  the  firm  books.  While  ample  opportunity  has  been  offered 
hinj  to  show  up  the  whole  transaction,  he  has  failed  todo>*o,  and 
on  this  state  of  case,  resulting,  we  doubt  not,  rather  from  a  want  of 
inlormation  as  to  his  duties  toward  his  decease<i  l)rother's  estate 
than  from  any  intentional  concealment  of  the  facts,  he  is  in  no  con- 
dition to  ask  judgment  on  this  peculiar  writing,  especially  so  as 
there  is  proof  to  the  effect  that  after  Vincent's  death  appellant  in- 
formed the  administrator  that  he  had  no  claim  against  the  estate, 
and  further  that  he  presented  a  claim  of  some  $84  to  the  widow,  who 
paid  it. 

It  is  said  the  case  ought  at  least  to  go  back  for  further  proof,  and 
a  settlement  of  the  partnership  affairs,  but  in  view  of  the  chan- 
cellor's eff()rt  and  failure  to  ascertain  the  fact>,  we  can  see  no  reason 
for  further  effort  in  that  direction. 

On  the  facts  as  they  appear  in  the  record  the  old  partnership  stands 
settled,  and  the  writing  sued  on  stands  satisfied  by  the  appellant's 
retention  of  the  stock  for  which  it  was  executed. 

Judgment  affirmed. 
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Craig.  &c.  v.  Pyles. 
(Filed  February  13,  1897— Not  to  be  reported.) 

Slander — A  statement  made  of  a  married  woman,  that  ''she  is  a  dirty  bitch; 
that  she  has  no  character  and  is  no  account/'  is  not  actionable,  and  the  innu- 
endo, as  averred  by  plaintiffs,  can  not  change  the  meaning  of  the  words  from 
their  common  acceptation. 

Gaunt  &  Downs  for  appellants. 
Appeal  from  Carroll  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

The  words  spoken  by  appellee  of  and  concerning  the  appellant, 
Katie  A.  Craig,  wife  of  her  co-appelhmt,  namely,  '*She  is  a  <lirty 
bitch;  she  has  no  character,  and  is  no  account,"  are  not  actionable 
words, in  themselves  importing,  as  averred  in  the  petition,  that  appel- 
lant was  **a  whore,  common  prostitute,  or  whs  guilty  of  fornication 
and  adultery." 

In  8churick*v.  Collman,  <&c.,  50  Ind.,  336,  the  words  spoken  of 
the  wife  were  that  she  was  a  d— n  b— h,  meaning  to  charge,  as  is 
averred,  a  want  of  chastity  and  virtue. 

The  court  held  that  ihe  words  did  not  amount  to  a  charge  of  either 
incest,  fornication,  adultery  or  wht)redom,  sayinsr  further  tiiat  *'the 
word  b — h,  although  a  very  coarse  and  ruthanly  expression  when 
applied  to  a  woman,  does  not  in  its  common  acceptation  import 
whore<lom  in  nny  of  its  forms,"  citimr  K —  v.  II — ,  20  Wis.,  252. 
The  latter  case  is  to  the  same  effect.  The  iwiuendo^  as  averred  by 
the  plain  tills,  can  not  change  the  meaning  of  the  words  from  their 
C(»mm<m  acceptation.  **It  is  a  well-settled  rule,"  said  this  court  in 
Watson  V.  Hampton,  2  Bibh.,311),  ''that  an  innuemh)  can  not  extend 
the  meaning  of  words  heyond  their  natural  import.  It  is  only 
explanatory  of  s'»me  matter  already  expressed;  it  may  show  the  ap- 
plication, but  can  not  add  to  or  enlarge  or  change  tiio  sense  of  the 
words."  W(*  tiiink  that  tlie  other  words  relied  on  are  in  themselves 
indefinite  and  meaningless,  or  at  least  wholly  fail  to  import  the 
crime  of  fornication  or  adultery  without  a  oolloquit  m  to  show  the 
connection  in  winch  they  were  used. 

The  judirm(*nt  sustaining  the  deiimrrer  and  dismissing  the  peti- 
tion is  athrmed. 


Bradford,  &<;.  v.  Clayton. 

Same  v.  Same. 

(Filed  February  16,  1897— Not  to  be  reported.) 

1.  Assignment  for  creditors — Purchase  by  assignee-  AXhere  an  assignee  for 
creditors  purchased  the  bid  of  one  who  had,  prior  to  the  assignment,  bought 
the  land  of  the  debtor  at  execution  sale,  he  must  be  regarded  as  having  re- 
deemed the  property  for  the  benefit  of  the  debtor,  although  he  did  not  intend 
to  do  so.  But  he  is  entitled  to  be  repaid,  with  interest,  the  amount  which  he 
paid.  He  is  not  entitled,  however,  to  compensation  for  his  improvements,  as 
he  has,  by  the  use  of  the  land,  been  compensated  therefor  to  the  extent  they 
have  increased  the  vendible  value  of  the  land. 

2.  Same — Settlement — The  debtor  having  executed  to  the  assignee  a  receipt 
reciting  the  settlement  of  all  matters  pertaining  to  the  assignment  and  releas- 
ing the  assignee  from  liability,  and  that  settlement  having  been  acquiesced  in 
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for  years  by  all  parties,  the  debtor  is  concluded  by  it,  the  proof  failing  to 
satisfactorily  show  that  there  was  either  frand  or  mistake  in  the  settlement,  or 
in  procuring  the  receipt. 

H.  C.  Weaver  and  J.  B.  Clark  for  appellants. 

J.  R.  Minor,  George  Doniphan  and  B.  K.  Smith  for  appellee. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffj\ 

The  above-named  cases  were  heard  together  in  this  eijurt,  and  it 
appears  were  heard  together  in  the  court  below. 

The  first  named  was  a  suit  instituted  in  the  Bracken  Circuit  Court 
by  appellee,  P.  H.  Clayton,  against  appellant,  8.  W.  Bradford,  which 
suit  was  filed  March  28,  1889. 

It  was  alleged  in  the  petition  that  plaintiff  was  the  owner  of  one- 
third  of  a  lot  in  Brooksville,  in  said  county,  known  as  the  carding 
machine  property,  and  that  the  other  two-thirds  was  owned  by  said 
Bradford,  and  that  the  lot  was  indivisible  without^reat  detriment 
to  its  value.  A  sale  of  the  lot  and  division  of  the  proceeds  was 
prayeci  for.  Bradford,  in  his  answer,  denied  that  the  appellee  (plain- 
tiff below)  had  any  title  or  interest  in  said  lot,  and  pleaded  title  and 
possession  of  the  same  under  a  conveyance  from  appellee  and  wife 
to  the  appellant  and  to  Poage  &  Day.  The  reply  of  apfiellee  alleged 
in  substance  that  the  deed  referred  to  by  appellant,  Bradford,  was  in 
fact  a  deed  of  trust  to  the  vendees,  given  for  the  purpose  of  effecting 
a  settlement  of  appellee's  indebtedness,  he  having  taken  the  benefit 
of  the  bankrupt  law,  and  having  made  or  expected  to  make  a  com- 
position settlement  with  his  creditors,  who  had  proved  up  their 
claims,  and  also  to  pay  some  other  creditors  in  full,  and  th«t  the  said 
vendees  had  executed  to  him  a  separate  writing  evidencing  such 
facts.  He  also  made  Poage  &  Day  parties:  appellee  also  filed  an 
amendcHl  petiti(»u.  The  answer  of  Poage  and  the  next  answer  of 
Bradford  claimed  that  the  one-third  interest  in  the  lot  in  controversy 
had  been  levi(Mi  on  and  sold  under  execution  against  said  Clayton 
before  the  execution  of  the  conveyance  to  them  and  Day,  and  that 
they  never  took  possession  under  said  conveyance,  and,  upon  con- 
sultation, decided  that  although  the  lot  could  he  redeemed  it  was 
not  worth  it,  and  that  they  had  no  funds  of  Clayton  to  redeem 
WMth,  but  on  the  2Ist  of  January,  l>s7J),  Bradford  paid  to  Hackett, 
the  puri'haser,  $108.90  for  the  lot  or  for  his  bid,  the  bid  being  $i>9, 
Hackett's  purchase  having  been  made  January' 21,  1878. 

Appellee  also  set  up  the  fact  that  the  trustees  had  sold  machinery, 
etc.,  off  the  joint  property  of  him  and  the  other  owners  of  the  lot, 
for  which  besought  to  recover. 

Appellant  Bradford  claimed  that  he  had  expended  $2,000  or  more 
in  improving  the  property.  Day  <lied  pending  the  suit,  and  the  ap- 
pellant, iMrs.  Day,  was  made  a  party  as  executrix  of  H.  A.  Day. 

The  court  below  adjudge<l  a  sale  of  the  lot  in  contest,  and  adjudged 
one-third  of  the  proceeds  to  appellee,  and  the  residue  to  appellant 
Bradford,  the  costs  to  be  paid  in  proportion  to  the  interest  of  the  par- 
ties, except  the  cost  as  to  contest  (»f  law  and  fact,  which  Bradford 
must  pay,  and  from  that  judgment  appellants  have  appealed. 

We  deem  it  unnecessary  to  recite  the  evidence  introduced.  It  is 
worthy  of  notice,  however,  that  Bradford  did  not  procure  a  sheriff's 
deed  to  the  interest  in  dispute,  nor  even  take  a  transfer  from  Hackett 
of  his  purchase;  nor  do  we  think  that  the  settlement  of  September, 
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1888,  passed  the  title  of  the  lot  to  Bradford.  It  must,  therefore,  be 
held  that  appellee  Clayton  was  in  equity  the  owner  of  the  property 
claimed.  If  in  fact  Bradford  did  not  intend  to  redeem  the  property 
as  trustee,  yet  his  actions  and  proceedings  have  been  such  as  to  re- 
quire that  he  should  be  held  to  have  done  so.  It  is,  however,  con- 
tended that  Bradford  has  jjreatly  improved  the  property,  and  that 
it  is  not  equitable  that  Clayton  should  have  the  benefit  of  the  im- 
provement. It  is  true  that  Bradford  ha<l  the  right  to  improve  the 
property  to  the  extent  of  making  such  repairs  as  were  nercessary  to 
prevent  the  property  from  goin^  to  waste,  and  char^^e  the  proper 
proportion  thereof  to  the  appellee,  and  in  a  case  like  this  might  be 
allowed  pay  for  permanent  improvements,  to  the  extent  that  the 
same  increased  the  vendible  value  of  the  land,  especially  where,  as 
in  this  ca.se,  apf»ellee  8to<jd  by  and  saw  the  improvements  made,  and 
did  not  object.  The  proof  fails  to  show  to  what  extent  the  improve- 
ments increase  the  vendible  value  of  the  lot  in  question.  It  is  in 
evidence  that  some  of  the  machinery  belonging  to  the  property  was 
sold  after  it  went  into  Bradford's  hands,  and  one-third  of  the  same 
was  paid  to  him  l)efore  he  purchased  the  other  two-thirds  interest  in 
the  lot  and  machinery.  He  has  also  had  the  use  of  the  property 
during  all  the  time  since  his  purchase. 

We  are,  therefore,  of  the  opinion  that  the  benefits  aforesaid  are 
sufficient  compensation  for  the  improvements.  But  appellant 
should  be  repaid  the  1108.90  paid  by  him  to  Hackett,  with  6  per 
cent,  per  annum  interest  trom  the  iOth  of  September,  1888,  out  of 
the  one-third  of  the  proceeds  of  sale,  the  adjudged  interest  of  appel- 
lee. The  judgment  aforesaid  appealed  from  is  reversed  and  cause 
remanded,  with  directions  to  enter  a  judgment  as  hereint)efore  in- 
dicated, and  for  proceedings  consistent  with  this  opinion. 

On  the  10th  of  September,  1891,  the  appellee,  Clayton,  instituted  , 
the  second-named  suit  against  these  appellants  for  settlement  of  the. 
trust  aforesaid,  alleging  that  the  trustees  had  received  by  virtue  of 
said 'deed  more  than  $3,600,  and  had  only  paid  out  less  than  $1,800, 
and  seeking  judgment  against  Bradford  for  the  difference  between 
the  two  sums.  He  also  alleged  that  by  fraud  and  promises  he  was 
induced  to  sign  a  receipt  or  paper,  which  reads  as  follows: 

'*  Whereas,  P.  H.  Clayton  made  an  assignment  to  8.  W.  Bradford, 
H.  A.  Day  and  George  B.  Poage  of  certain  property  for  the  benefit 
of  his  creditors,  and  the  matters  of  assignment  having  been  settled 
between  them,  and  the  conveyance  of  property  having  been  made, 
and  a  release  of  homestead  of  the  said  P.  H.  Clayton,  now  the  saia 
S.  W.  Bradford,  H.  A.  Day  and  George  B.  Poage  are  released  and 
exonerated  from  all  the  liabilities  (>f  said  assignment  as  aforesaid. 

"Given  under  my  hand  this  the  10th  day  of  September,  1888. 

**(Signed)    P.  H.  Clayton. 
* 'except  the  carding  factory.'* 

The  appellants  (defendants  below)  answered  and  denied  all  the 
allegations  of  appellees  showing  any  right  to  recover  against  them, 
as  well  pleading  and  relying  on  the  receipt  and  settlement.  It  was 
also  claimed  by  appellants  that  the  addition  of,  except  the  carding 
factory,  was  added  by  appellee  after  the  settlement  was  made  and 
after  the  appellants  had  released  their  mortgage  lien  on  appellee's 
homestead. 

After  the  taking  of  much  testimony  the  court  referred  the  case  to 
the  master  commissioner  for  report  and  settlement,  who  reported 
$524.77,  with  interest,  in  biennial  rests— that  is,  compounding  inter- 
est every  two  years  from  September  11, 1888,  to  September  11,  1894 — 
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and  defendant's  exceptions  to  the  report  were  overruled  and  juds:- 
uient  rendered  in  accordance  with  the  report,  and  from  that  judg- 
ment appellants  have  also  appealed. 

The  proof  taken  is,  to  some  extent,  conflicting.  It,  however,  ap- 
pears mat  appellee  is  now  a  deputy  clerk,  and  was  once  sheriff  of 
the  county,  and  the  fact  that  he  was  careful  to  add  an  addition  to 
his  signature  to  protect  what  he  deemed  to  be  his  rights  and  inter- 
est tend  to  show  that  he  was  quite  capable  of  taking  care  of  his  In- 
terests, and  not  likely  to  l>e  deceived  or  overreached;  and,  besides, 
the  proof  fails  to  satisfactorily  show  that  there  was  either  fraud  or 
mistake  in  the  settlement  or  in  procuring  the  receipt,  and,  inasmuch 
as  the  settlement  as  made  was  accepted  and  acted  on  for  years,  all 
parties  should  be  hehl  to  abide  by  it. 

It  results  from  the  fore^^oing  that  the  court  below  erred  in  referring 
the  cause  to  the  master  commissioner,  and  also  in  confirming  his  re- 
port and  rendering  Juds:ment  against  ihe  appellants.  The  judg- 
ment is,  therefore,  reversed  and  cause  remanded,  with  directions  to 
dismiss  the  petition  of  plaintiff,  P.  11.  Clayton,  filed  in  1891,  at  his 
cost. 


Coyne,  &c.  v.  Foley,  &c. 
(Filed  February  17,  1897— Not  to  be  reported.) 

Weight  given  courVs  findings  of  fact — Where  the  law  and  facts  in  an  ordi- 
nary action  are  snbmitted  to  the  court,  the  conrt's  findings  of  fact  are  entitled 
upon  appeal  to  the  weight  that  attaches  to  the  verdict  of  a  well-instructed 
jury. 

D.  B.  Logan  for  appellants. 
Wm.  Low  for  appellees. 
Appeal  from  Bell  Circuit  Court. 
Opinion  of  the  court  by  Judge  Burnani. 

The  appellees  instituted  their  suit  in  the  Bell  Circuit  Court,  claim- 
ing that  they  were  regular  physicians  and  surgeons;  that  Joseph 
Coyne  &  Co.  was  a  firm  composed  of  Jaseph  Coyne  and  L.  T.  Brad- 
ford, and  that  their  business  was  to  construct  railroads  and  do  work 
of  like  character;  that  during  the  months  of  September  and  October, 
1893,  they  were  employed  by  the  appellants,  who  were  at  that  time 
enga{;ed  in  constructing  the  I^ag  Mountain  branch  of  the  Louisville 
&  Nashville  railroad,  to  attend  as  physicians  one  Willie  Nelson, 
who  was  in  the  employ  of  appellants  and  who  had  l)een  seriously 
injured  by  being  run  over  by  a  train,  and  that  whilst  so  employed 
by- the  appellants  they  rendered  medical  services  in  visiting  the  said 
Willie  Nelson,  and  in  amputating  the  left  leg  of  said  Nelson,  and 
that  their  services  were  reasonably  worth  $166. 

The  appellants  denied  that  the  $166  chaiged  was  reasonable,  and 
they  denied  that  they  employed  the  appellees  to  render  the  services 
sued  for.  They  claim  that  they  had  employed  a  large  number  of 
men  to  construct  the  Log  Mountain  branch  of  the  Louisville  &  Nash- 
ville railroad,  and  had  in  their  regular  employ  one  Dr.  Hodges  to 
attend  on  any  of  the  men  who  might  need  a  doctor,  for  which  ser- 
vices the  men  paid  a  certain  specified  sum  of  money  per  man,  which 
was  retained  out  of  the  wages  of  the  employes  and  paid  over  to  said 
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doctor  monthly;  that  this  Dr.  Hodges  was  absent  from  the  county 
and  could  not  render  the  services  required  for  said  Nelson;  that  ap- 
pellees were  employed  by  him  to  render  any  services  they  mijrht  be 
called  upon  to  render  while  he  was  absent,  and  that  under  said  ar- 
rangement appellees  rendered  the  services  set  up  in  their  petition; 
that  said  Hodges  had  received,  in  the  final  settlement  with  these 
appellants  under  their  said  arrangement,  the  pay  for  such  servii^es, 
and  that  same  had  been  paid  in  full.  And  they  also  claimed  that 
Willie  Nelson  was  not  in  their  employ  at  the  time  he  was  hurt,  and 
that  the  services  were  not  rendered  at  their  instance;  that  they  had 
never  promised  to  pay  for  said  services,  and  that  they  liad  received 
no  consideration  for  same. 

All  these  allejjations  were  denied  by  appellees'  reply.  The  appel- 
lant, Bradford,  filed  a  separate  answer,  in  which  he  denied  that  there 
was  any  partnership  between  Joseph  Coyne  and  himself;  denied  that 
Nelson  was  employed  by  Coyne  &  Co.,  or  that  he  was  injured  while 
in  their  employ;  but  he  says  that  on  September  27,  1898,  whilst  rid- 
ing up  Clark  creek  along  the  line  of  the  Log  Mountain  branch  of  the 
Louisville  &  Nashville  i^ailroad,  which  was  then  in  process  of  con- 
struction, he  found  that  Willie  Nelson  had  been  struck  by  a  train: 
that  he  rode  back  to  Pineville  with  the  intention  of  getting  Dr. 
Hodges  to  give  attention  to  the  person  injured;  that  he  found  Hodges 
absent,  and  that  he  called  on  ap|)ellees  and  told  them  about  the 
injury,  and  that  two  doctors  would  be  needed;  that  appellees  visited 
said  Nelson  and  rendered  the  services  sued  f<»r  in  this  action;  that  he 
did  not  mention  the  name  of  Coyne  in  connection  with  said  call,  and 
did  not  agree  or  promise  that  Joseph  Coyne  &  Co.  would  pay  appel- 
lees therefor,  and  that  he  had  no  authority  to  promise  or  agree  with 
appellees,  or  either  of  them,  that  Joseph  Coyne  &  Co.  would  pay  for 
the  services  rendered  said  Nelson. 

Coyne  also  filed  his  separate  answer,  in  which  hedf^nied  that  Brad- 
ford was  a  memt)er  of  the  firm  of  Joseph  Coyne  &  Co.,  or  that  Nelson 
was  in  the  employ  of  the  company  at  the  lime  he  was  injured,  or 
that  the  appellees  ever  performed  the  me<lical  or  surgical  services  at 
his  request  or  by  his  authority,  or^that  the  claim  was  reasonable. 

By  agrc^ement  ol  parties  the  law  and  facts  in  the  case  were  sub- 
mitted to  the  judge  of  the  Bell  Circuit  Court,  and. he  was  re^iuired 
to  make  a  finding,  both  of  facts  and  conclusions  of  law,  separately. 
A  number  of  witnesses  were  introduced  on  the  trial  of  the  case,  and 
at  the  close  of  the  trial  the  court  found  as  the  facts  of  the  case  that 
Jcxseph  Coyne  &  Co.  was  the  name  under  which  Joseph  Coyne  did 
business;  that  said  defendant,  during  the  months  of  September  and 
October,  1898,  was  engaged  in  building  a  railroad  known  as  the 
Log  Mountain  branch;  that  he  had  many  men  engaged  in  said 
Work;  that  he  had  an  arrangement  with  the  men  so  employed 
whereby  he  deducted  from  the  men's  wages  a  stated  sum  per  month 
with  which  he  was  to  employ  a  physician  to  give  medical  attention 
to  any  of  the  men  induced  of  it  during  the  progress  of  the  work;  that 
under  this  arrangement  he  did  employ  Dr.  Hodges  to  render  such 
services  as  the  men  required;  that  the  c<mtract  with  Hodges  was 
made  by  defendant  Bradford  for  defendant  Coyne,  and  that  he  ap- 
proved and  recognized  the  contract;  that  Bradford  was  the  hook- 
keeper  and  paymaster  of  the  defendant,  Coyne;  that  on  the  27th  day 
of  September,  1893,  Willie  Nelson,  while  in  the  employ  of  the  de- 
fendant on  the  railroad,  was  struck  by  an  engine,  his  leg  crushed, 
and  that  the  said  Bradford  went  to  the  town  of  Pineville,  called  on 
appellees  and  aske<l  them  if  they  attended  to  Hodges'  business  when 
he  was  absent;  that  plaintiffs  answered  that  they  did  so,  and  that 
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Bradford  then  said,  *'AVe  need  both  of  you;  a  man  is  badly  hurt;'^ 
that  the  plaintiffs  thereupon  went  to  the  camp  of  the  defendant^ 
where  they  amputated  the  leg  of  Nelson*  and  afterwards  paid  him 
eleven  visits  at  said  camp,  about  five  miles  from  their  office;  that 
plaintiffs  made  out  their  aeeouut  for  services  rendered,  but  did  not 
put  on  it  the  name  of  any  person  as  the  debtor;  that  they  presented 
the  account  to  Bradford  and  asked  him  who  to  charge  it  to;  that  he 
told  them  Dr.  Hodges  should  pay  it,  but  put  in  the  blank  space  left 
for  the  name  of  the  person  to  be  charged  thereby  the  name  of  the 
defendants,  Joseph  Ckjyne  &  Co.;  that  the  services  were  reasonably 
worth  $155,  and  that  no  part  of  it  had  been  paid;  and  the  court  also 
found  that  Bradford,  as  agent  for  Coyne  <fe  Co..  had  contracted  with 
the  plaintiffs  to  render  the  services  performed  by  them  for  Nelson, 
and  thereupon  entered  up  judgment  for  the  amount  found  due. 

The  appellant  filed  his  motion  and  grounds  for  a  new  trial,  and 
prayed  an  appeal  to  this  court,  asking*  a  reversal  because,  first,  the 
court  erred  in  refusing  to  find  for  the  defendant;  second,  because  the 
findings  of  fact  by  the  court  were  not  supported  by  sufficient  evi-  J 
dence  and  were  contrary  to  law;  third  because  the  court  erred  in  its  '^ 
conclusions  of  law,  and  because  the  court  erred  in  refusing  to  make 
more  specific  its  conclusions  of  law  and  the  finding  of  the  facts. 

This  court  has  frequently  held  that  where  the  law  and  facts  are 
submitted  to  a  common-law  court,  and  is  required  to  make  a  finding 
both  of  law  and  facts,  its  finding  of  facts  has  all  the. weight  that  at- 
taches to  the  verdict  of  a  well-instructed  jury. 

In  tills  case  there  was  undoubted  evidence  to  support  the  findings 
of  the  court;  nor  do  we  see  any  substantial  error  to  the  prejudice  of 
appellant  in  his  conclusions  as  to  the  law. 

wherefore  the  case  is  affirmed. 


Tl]^  Kei^tiicky  IxaW  Reporter. 
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Collins  v.  Wilson,  by,  &c. 
(Filed  February  17,  1897— Not  to  be  reported.) 

1,  Excessive  verdict — In  this  suit  by  a  girl  by  her  father  as  next  friend  to 
cecover  damages  for  an  assault,  a  verdict  in  favor  of  plaintiff  for  $1,000  is 
not  excessive  npon  the  facts  shown  by  her. 

2.  Evidence — It  was  competent  for  the  father  and  mother  of  the  girl  to 
testify  that  she  told  them  of  the  occurrence  an  hour  or  so  after  it  happened. 

3.  Same — Although  the  father  as  next  friend  was  liable  for  the  costs  of  the 
action  his  wife  was  a  competent  witness;  for,  besides  the  fact  that  he  was  only 
a  nominal  party  in  interest,  the  provision  of  the  Civil  Code  that  as  against  a 
wrongdoer  either  husband  or  wife  or  both  may  testify  refers  not  only  to 
wrongs  against  the  husband  or  wife,  but  to  wrongs  against  the  infant  mem- 
bers of  the  family. 

4,  It  was  competent  for  plaintiff  to  prove  the  admission  of  defendant,  vol- 
untarily made  in  the  presence  of  the  grand  jurors  when  they  were  not  in  ses- 
sion, that  he  was  at  the  girl's  house  on  the  evening  of  the  alleged  wrong. 

L.  C.  Willis  for  appellant. 
P.  J.  Foree  and  Peak  &  Shindler  for  appellees. 
Appeal  from  Spencer  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

The  facts  found  by  the  jury  to  have  been  established  in  this  case 
are  that  on  or  about  March  25,  1898,  the  appellant  went  to  the  home 
of  Mattie  Wilson,  a  girl  some  seventeen  years  of  age,  and  finding^ 
her  parents  away  solicited  her  to  have  sexual  intercourse  with  him» 
accompanying  his  request  with  the  forcible  seizure  of  the  girl  about 
the  waist  and  other  improper  conduct  not  necessary  to  mention. 

At  the  suit  of  the  girl  by  her  father  as  next  friend  a  verdict  of 
$1,000  was  awarded  her.     On  the  appeal  of  Collins  it  is  now  in- 
sisted that  the  verdict  is  against  the  evidence,  it  being  his  conten- 
tion that  the  proof  clearly  establishes  the  falsity  of  the  charges.    It 
may  be  admitted  that  the  proof  is  not  entirely  satisfactory.  Evidence 
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is  introduced  by  the  appellant  which  makes  it  ina possible  for  him 
to  have  been  at  the  (girl's  house  at  the  time  she  allefcc^.  It  is  a  case, 
however,  where  there  mieht  have  been  a  finding  either  way  with 
no  authority  in  this  court  to  disturb  it. 

There  is  clearly  sufflcient  evidence  to  support  the  verdict,  and  it 
is  not  flagrantly  against  the  evidence.  Nor  is  it  excessive  upon  the 
facts  shown  by  the  plaintiff. 

It  is  urged  that  the  proof  of  the  father  and  mother  of  the  girl  to 
the  effect  that  an  hour  or  so  later  on  she  told  them  of  the  occurrence 
was  incompetent.  It  appears  that  when  the  father  reached  home  on 
the  evening  of  the  occurrence  he  first  learned  of  it  from  his  wife  in 
the  presence  of  the  girl,  the  girl  having  first  told  her  mother.  The 
witnesses  were  not  allowed  to  repeat  what  the  girl  told  them,  but 
testified  simply  that  they  were  informed  of  the  occurrence.  Cer- 
tainly if  the  girl  had  not  made  complaint  of  her  treatment  at  the 
first  opportunity,  or  had  failKl  to  prove  she  had,  the  circumstance 
would  have  afforded  strong  reason  for  doubting  her  story.  It  is  said, 
however,  that  the  husband  being  a  party  in  interest  as  the  next 
friend  of  the  girl  and  liable  for  cost,  the  wife  was  not  a  competent 
witness,  as  under  the  guise  of  testifying  for  the  girl  she  was  in  fact 
testifying  for  the  husband.  But  in  fact  the  father  was  only  a  nomi- 
nal party  in  interest,  the  girl's  hust)and  having  been  made  a  party 
plaintiff,  she  having  married  pending  the  action. 

It  is  contended  further  that  the  admission  of  appellant  in  the 
presence  of  the  grand  jurors  that  he  was  at  the  girrs  house  on  the 
evening  of  the  alleged  wrong  was  incompetent.  We  think  other- 
wise. He  was  not  sent  for  as  a  witness  and  the  grand  jury  was  not 
in  session.  He  went  into  their  room  when  drinking  and  voluntarily 
made  a  statement,  though  cautioned  that  it  might  be  used  against 
him.  He  protested  that  the  charge  w^as  trumped  up  as  a  blackmail- 
ing scheme,  and  this  statement  he  got-the  benefit  of,  along  with  the 
admission  supp«)sed  now  to  be  injurious. 

We  »ee  nothing  to  take  these  statements  from  the  class  of  volun- 
tary statements  always  held  to  be  competent  against  the  party  mak- 
ing them  when  against  his  interest. 

The  instructions  are  free  from  any  error  prejudicial  to  the  substan- 
tial rights  of  the  appellant. 

Judgment  affirmed. 


Bannon  v.  St.  Bernard  Coal  Co. 
(Filed  February  23, 1897— Not  to  be  reported.) 

Sales — Acceptance  of  goods  after  opportunity  to  discover  defects — Where  the 
buyer  of  coal  of  a  certain  kind  and  quality  accepted  and  used  the  coal  deliv- 
ered by  the  seller  after  having  an  opportunity  to  discover  its  quality,  he  could 
not  then  claim  a  deduction  from  the  contract  price  upon  the  ground  that  the 
coal  was  not  of  the  required  grade. 

Lane  &  Burnett  for  appellant. 

Gibson  &  Marshall  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Paynter. 
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On  October  1,  1891,  the  appellee,  St.  Bernard  Coal  Co.,  proposed  to 
the  appellant,  Pat  Bannon,  that  if  he  would  use  its  coal  exclusively 
it  would  furnish  him  lump  coal  in  carload  lots  for  one  year  from 
that  date,  delivered  at  a  place  named,  at  oj  cents  per  bushel.  The 
-coal  was  to  be  same  as  sample  cars  furnished  in  September.  Bannon 
accepted  the  proposition.  Under  this  contract  the  appellee  furnished 
Bannon  coal  in  October,  November  and  December,  1891,  and  in  Jan- 
uary, 1892,  and  for  the  coal  furnished  in  October  and  November  he 
paid.  This  action  is  for  coal  furnishecf  in  December  and  January, 
amounting  at  the  contract  price  to  $951.47.  The  appellant  filed  an 
answer  in  which  he  denied  that  the  coal  delivered  was  of  the  char- 
acter and  grade  which  the  contract  required  it  to  furnish,  and  that 
the  material  referred  to  in  the  petitition  as  coal  was  any  other  than 
€lack  and  dirt. 

It  is  alleged  in  the  answer  thatappeHnnt  is  and  was  a  manufacturer 
of  terra  cotta,  tile  goods,  vitrified  brick,  etc.;  that  he  used  large  quan- 
tities of  coal;  that  he  required  the  best  quality  of  coal;  that  he  em- 
ployed many  men;  that  appellee  failed  to  **supply  him  with  coal  of 
the  kind  and  quality  as  said  sample,  or  in  quantities  as  required  by 
his  said  business,  and  in  consequence  thereof  the  business  of  the  de- 
fendant was  delayed  and  arrested  and  became  irregular,  and  in  con- 
'sequence  of  which  plaintitf  suffered  and  sustained  loss  in  the  sum  of 
$5,()00;  *  *  *  that  his  average  daily  expense  in  operating  his  busi- 
ness from  the  1st  day  of  October,  1891,  to  February  1,  1892,  was  from 
$125  to  $150  i>er  day;  *  *  *  that  in  consequence  of  the  failure  of 
the  plaintiff  to  furnish  and  deliver  to  him  coal  of  the  kind  and  qual- 
ity agreed  the  operations  of  his  business  *  *  *  was  suspended  for  at 
ieast  forty  days,  during  which  time  he  was  under  an  average  ex- 
pense of  $125  per  day."  He  pleaded  his  alleged  damages  of  $5,000  as 
a  counterclaim.  In  January,  1892,  Bannon  declined  to  take  any  more 
coal  from  the  appellee. 

The  foregoing  language  of  the  answer  and  counterclaim  constitutes 
appellant's  allegations  as  to  the  damages  sustained.  He  does  not 
allege  or  prove  that  he  could  not  have  procured  coal  of  the  kind 
which  appellee  agreed  to  furnish  him  at  the  price  named  in  the  con- 
tract. He  could  not  suspend  his  business  because  ap()el!ee  failed  to 
furnish  coal  under  the  contract  and  recover  from  the  appellee  the 
average  daily  cost  of  running -his  plant.  He  offered  evidence  to  show 
that  the  quality  of  the  coal  was  such  that  it  required  more  time  and 
men  to  produce  his  goods,  and  that  they  were  of  an  inferior  quality, 
and  that  he  made  a  contract  with  another  for  coal  at  6  cents  per 
bushel,  but  he  failed  to  show  that  he  had  bought  any  at  that  price 
during  the  period  the  contract  was  to  run  except  3,360  bushels.  This 
evidence  was  on  an  issue  not  raised  by  the  answer  and  counter- 
claim. 

It  is  insisted  that  the  instructions  are  erroneous  and  in  conflict 
with  each  other,  and,  therefore,  the  case  should  be  reversed.  At  the 
instance  of  the  defendant  the  court  in  an  instruction  told  the  jury 
that  if  they  believed  the  plaintff  failed  to  deliver  the  defendant  coal 
of  the  kind,  grade  and  quality  called  for  and  required  by  the  con- 
tract, and  in  consequence  of  such  failure  the  defendant  sustained  a 
loss  in  the  qualities  of  the  wares  produced  by  him,  and  was  put  to 
additional  expense  and  was  delayed  in  the  production  of  his  wares, 
and  was  compelled  to  pay  a  higher  price  for  coal  of  the  kind  required 
by  the  contract,  then  the  jury  should  allow  defendant  an  amount  to 
compensate  him  for  the  losses  thus  occasioned. 

The  court  on  plaintiff's  motion  told  the  jury  that  if  they  believed 
from  the  evidence  that  the  defendant  accepted  and  used  such  coal 
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after  inspect inp:  the  same,  or  after  having  an  opportunity  to  inspect 
the  same,  then  they  should  find  for  the  plainti^  the  value  of  such 
coal  at  the  contract  price. 

It  was  certainly  proper  to  j?ive  the  instructions  last  mentioned. 
The  evidence  in  the  case  conduces  to  prove  that  the  defendant  not 
only  had  an  opportunity  to  inspect  the  coh!  hut  did  in  fact  know  the 
kind  and  quality  of  coal  the  plaintiff  was  delivering  him.  When  one 
has  bought  personal  propeiiy,  to  be  delivere<l  at  a  future  day,  and 
receives  it  with  the  knowledge  that  it  is  not  of  the  kind  and  quality 
sold,  or  could  at  the  time  of  its  delivery  by  inspection  discover,  or 
had  a  fair  opportunity  to  inspect  and  discover,  the  quality,  he  can 
not  accept  the  property  and  afterwards  claim  a  deduction  from  the 
contract  price  on  the  ground  that  it  was  not  of  the  required  grade  or 
quality.  (Jones  Bros.  v.  McEwan,  91  Ky.,  373;  O'Bannon  &  Co.  v^ 
Relf  &  Bledso,  7  Dana,  320;  Kerr  v.  Smith,  5  B.  M..  552.) 

Under  the  pleadings  and  proof  in  the  case  it  is  clear  that  the  in- 
struction given  by  the  court  on  the  motion  of  the  defendant  was  er- 
roneous, but  of  this  defendant  can  not  complain.  The  instructions 
are  not  in  conflict  with  each  other.  The  court  substantially  told  the 
jury  to  find  the  amount  of  plaintiff's  claim  if  the  defendant  accepted 
and  used  the  coal  after  inspecting  the  same,  or  after  having  an  oppor- 
tunity to  inspect  the  same,  although  the  jury  might  have  believed 
from  the  evidence  that  the  coal  was  not  of  the  character  and  quality 
required  by  the  contract,  and  that  the  defendant  may  have  sustained 
a  loss  by  the  use  thereof.  It  follows  that  when  Bannon  knew  the 
character  and  quality  of  the  coal  when  he  received  it  he  could  not 
use  it  and  then  assert  a  claim  for  losses  which  resulted  from  its  use 
in  his  factory. 

The  judgment  is  affirmed. 


CoLMNS  V.  Fawcett,  Ac. 
(5'iled  February  28, 1897— Not  to  be  reported.) 

Settlement  of  judgment — The  evidence  in  this  case  is  sufficient  to  support, 
the  finding  of  the  chancellor  that  the  judgment  sought  to  be  enforced  had«. 
by  agreement  of  the  parties,  been  satisfied  and  settled  before  the  filing  of  the. 
suit. 

W.  E.  and  S.  A.  Russell  for  appellant. 

J.  M.  Wood  and  Samuel  Avritt  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

Rowntree  &  Fogle,  executors  of  Fogle,  deceased,  held  a  lien  oik 
certain  property — consisting  of  a  mill  and  forty  acres  of  land,  with  a 
dwelling  house  on  it,  in  Marion  county— lK»longing  to  Fawcett  <fc 
Chandler,  and  brought  suit  to  enforce  their  lien,  and  for  a  sale  of  the- 
property  in  the  Marion  Circuit  Court  on  the  loth  day  of  August^ 
1877.  They  obtained  a  judgment  and  an  order  of  sale,  and  on  the- 
same  day  this  judgment  was  assip^ned  to  T.  D.  Collins  by  the  plain- 
tifi's  therein.  This  assignee,  Colhns,  had  the  property  sold  to  satisfy^ 
said  judgment  in  September,  1878,  and  the  appellant,  John  L.  Col- 
lins, became  the  purchaser.  On  the  7th  day  of  January,  1879,  T.  D* 
Collins  assigned  his  judgment  to  the  appellant.    Report  of  sale  wasr 
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made  on  the  21st  day  of  January,  and  was  confirmed  on  the  SOth  day 
of  January.  The  defendants,  Fawcett  &  Chandler,  excepted  to  the 
confirmation  of  the  sale  on  several  grounds,  chief  of  which  were 
that  the  property  was  sold  at  a  grross  sacrifice,  and  that  judgment 
was  erroneous  in  directing  that  the  mill  should  not  be  apprais^,  and 
that  immediate  possession  should  be  given  to  the  purchaser. 

While  these  exceptions  were  pending  the  appellant — who  was  the 
owner  of  the  Judgment  and  the  purchaser  of  the  property  at  the 
-decretal  sale— proposed  to  the  defendants,  Fawcett  &  Chandler,  that 
if  they  would  abandon  any  further  legal  steps,  and  take  no  appeal 
from  the  judgment  and  let  him  have  immediate  possession  of  the 
property,  he  would  cancel  the  unpaid  balance  due  upon  the  judg- 
ment, the  property  at  said  sale  having  failed  to  pay  said  judg- 
ment by  several  hundred  dollars,  and  having  sold  for  greatly  less 
than  the  amount  the  defendants  had  contractea  to  pay  to  their  ven- 
dor, Davis. 

This  proposition  of  appellant  was  made  to  Chandler  and  was  by 
him,  in  a  letter  dated  January  15,  1879,  communicated  to  Fawcett, 
Chandler  and  appellant  living  at  that  time  in  Taylor  county',  and 
Fawcett  living  in  Marion  county,  where  the  property  was  located. 
Appellant  got  possession  of  the  mill  property  at  the  date  of  the  sale, 
:and  in  a  very  short  time  got  possession  of  the  house. 

The  testimony  of  Chandler  and  Sanders,  we  think,  clearly  estab- 
tishes  that  the  proposition  was  made  by  appellant  to  the  then  de- 
fendants. Chandler  &  Fawcett,  and  that  same  was  accepted  and  relied 
■on,  and  no  appeal  was  ever  taken  from  the  judgment  confirming  the 
report  of  sale.  This  agreement  was  made  in  1879,  and  no  steps  w^re 
■ever  taken  to  en  force  the  collectionof  the  balance  of  the  judgment  until 
in  October,  1891,  twelve  years  after  the  confirmation  of  the  report  of 
sale,  when  appellant  caused  execution  to  issue  on  theaforesaid  judg- 
ment, and,  upon  the  return  of  nuHa  dona,  instituted  this  attachment 
-suit  to  subject  an  interest  of  William  Fawcett  in  a  tract  of  land  ly- 
ing in  Taylor  county,  Ky.,  to  the  payment  of  the  balance  due  on 
the  judgment  assigned  by  the  executors  of  Fogle,  and  Fawcett  re- 
sists same  and  sets  up  the  aforesaid  facts,  and  pleads  that  by  the 
agreement  entered  into  by  appellant  that  judgment  had  been  satis- 
fied, and  that  appellant  was  estopped  from  taking  any  further  steps 
to  collect  said  balance. 

A  good  deal  of  proof  was  taken  on  the  trial  of  this  issue  in  the 
lower  court,  and  whilst  in  his  testimony  appellant  claims  that  he 
Avas  released  from  his  proposition  by  the  filing  of  exceptions  to  the 
<?onfirmation  of  the  sale  of  the  property  aforesaid  by  the  defendants 
subsequently  thereto,  it  seems  to  us  that  there  was  a  substantial 
-compliance  with  the  agreement  entered  into  between  the  parties  in 
reference  to  this  matter.  Appellant  got  possession  of  the  mill  im- 
mediately, and  he  got  possession  of  the  house  and  the  forty  acres  of 
land  as  soon  as  the  appellee  could  have  reasonal)ly  been  expected  to 
surrender  same.  No  appeal  was  ever  taken  from  the  judgment  con- 
firming the  report  of  sale,  and  we  think  that  thc^  entire  evidence  in 
the  case  suppr)rts  the  conclusion  arrived  at  by  the  chancellor  in  the 
court  below,  in  which  he  holds  that  the  judgment  which  is  sought 
to  be  enforced  had,  by  agreement  of  the  parties,  been  satisfied  and 
iBettled  before  the  tiling  of  the  suit,  and  adjudging  that  plaintiffs 
petition  be  dismissed. 

Wherefore,  the  judgment  is  affirmed. 
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ElCKEL,  &C.  V.  KrAUS. 

(Filed  February  24, 1897.) 

1.  Verdict  signed  by  one  whose  name  did  not  appear  as  Juror — Where  one  of 
the  nine  names  signed  to  the  verdict  of  a  jury  did  not  appear  in  the  list  of 
the  jury  given  in  the  record  as  having  come  to  try  the  case,  that  fact  did  not 
render  the  judgment  upon  the  verdict  void,  the  right  to  object  to  the  verdict 
upon  that  ground  being  waived  by  failure  to  make  it  at  the  proper  time,  no 
objection  being  made  for  more  than  six  months.  Moreover,  the  presumption 
of  regularity  must  be  applied  in  such  a  proceeding. 

2.  Objection  to  juror  waived — It  was  too  late  after  the  verdict  was  rendered 
for  defendant  to  object  that  one  of  the  jurors  was  hostile  to  him,  as  he  waived 
the  objection  by  failing  to  make  a  motion  to  discharge  the  jury  as  soon  as  he 
discovered  that  the  hostile  juror  was  on  the  jury. 

John  Barret  for  appellants. 

O'Neal  &  Pryor,  Alfred  Selli^man,  Phelps  &  Thuin  and  Isaac  T^ 
Woodson  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  DuBelle. 

This  was  an  action  for  damages,  alle^red  to  have  been  caused  by 
the  gross  neglect  of  Jacob  and  Henry  Bickel,  the  appellants,  in  niak« 
ing  an  excavation  for  a  cellar  on  Market  street  in  Louisville,  extend- 
ing into  or  near  the  sidewalk  of  the  street  by  leaving  it  exposed 
withiout  a  proper  barrier  or  lights  to  prevent  persons  passing  on  the 
street  from  falling  into  it. 

It  was  alleged  that  the  appellee,  in  parsing  down  Market  street^ 
fell  into  this  excavation,  whereby  he  received  injuriers  which  re- 
sulted in  permanent  impairment  of  his  mind.    The  averments  of 
appellee  were  denied,  and  contributory  negligence  was  pleaded. 

In  the  trial  of  the  case  the  record  recites,  in  the  usual  form,  "where- 
fore, to  try  the  issues  joined  comes  a  jury,  to  wit,"  following  with  a 
list  ol  twelve  names,  in  which  was  included  the  name  of  Joseph. 
Gegg.  The  record  shows  that  on  the  day  following,  the  Jury,  after 
retiring  to  consult,  returned  into  court  the  foil*) wing  verdict:  '*VVe^ 
of  the  jury,  find  for  the  plaintiff  in  the  sum  of  $1,000,"  signed  with 
nine  names,  eight  of  which  appear  in  the  list  of  the  Jury  given  in  the- 
record  as  having  come  to  try  the  case,  and  one  of  the  names  being 
John  Gallagher,  whose  name  does  not  appear  in  the  record  list  cf  the 
jury.  This  fact  does  not  appear  to  have  been  discovered  until  the 
following  November,  the  verdict  having  been  rendered  on  April  5^ 
1894.  In  November  a  motion  was  made  to  set  aside  the  judgment 
entered  upon  that  verdict  upon  the  ground  that  the  Judgment  was 
void  because  the  verdict  was  signed  and  returned  by  one  John 
Gallagher,  who  was  never  sworn  as  a  juror  in  the  case,  and  was 
signe<l  and  returned  by  only  eight  of  the  jurors  who  were  sworn  to- 
try  the  case. 

NoaflBdavit  of  any  person  is  filed  to  show  that  Gallagher  was  not 
in  fact  sworn  as  a  juror;  on  the  contrary,  upon  motion  and  grounds, 
for  a  new  trial,  filed  immediately  after  the  verdict  was  rendered,  it 
appeared  by  the  joint  affidavit  of  Gallagher  and  three  others  wha 
signed  the  verdict  that  **they  were  sworn  as  jurors  in  the  above- 
styled  action,  which  jury  returned  a  verdict  herein  on  thedth  day 
of  April,  1894,  and  were  present  at  all  the  deliberations  of  said 
jury.'' 

It  seems  probable  that  the  insertion  of  the  name  of  Jooeph  Geg^ 
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in  the  record  as  a  member  of  the  jury  which  came  to  try  the  case 
was  a  mistake  of  the  clerk,  and  that  Gallagher  was  the  Juror  who 
was  in  fact  sworn.  However  t*hat  may  be,  the  objection,  even  if 
sustained  by  the  facts — and  it  tloes  not  by  this  record  appear  to  be  so 
sustained— must  be  deemed  to  have  been  waived  by  failure  to  object 
at  the  proper  time.  Moreover,  the  presumption  of  regularity  in  the 
proceedings  must  be  applied  in  a  case  like  this. 

Thompson  on  Trials,  volume  1,  edition  of  1889,  page  6,  says: 
"When  the  entries  of  the.  record  are  contradictory  as  to  the  number 
of  jurors  who  sat  at  the  trial,  so  much  of  the  record  as  states  that  the 
jury  consisted  of  twelve  men  will  be  regarded  as  stating  the  truth, 
and  the  contradictory  statement  will  be  rejected  as  a  clerical  error, 
the  legal  presumption  being  that  the  portion  of  the  record  in  true 
which  answers  the  requirements  of  the  law  unless  the  contrary  be 
made  to  appear  by  the  bill  6f  exceptions.'* 

We  conclude,  therefore,  that  the  trial  court  did  not  err  in  over- 
ruling the  motion  to  vacate  the  judgment  as  void  upon  this 
ground. 

The  only  other  ground  upon  which  much  stress  is  laid  in  argu- 
ment is  the  ground,  set  up  in  a  motion  for  a  new  trial,  of  malice  or 
prejudice  on  the  part  of  the  jury,  amounting  to  actual  bias.  By  the 
afBdavit<^  filed  on  the  motion  it  appears  that  a  few  days  before  the 
trial  Walter  Stone  and  Jacob  Bickel,  one  of  the  appellants,  had  be- 
come very  hostile  on  account  of  charges  and  countercharges  of  offi- 
cial corruption;  that  E.  M.  Stone,  who  was  one  (»f  the  jurors  who 
signed  the  verdict,  was  the  father  of  Walter  Stone,  and  that  he  had, 
before  the  trial,  exhibited  a  hostile  feeling  toward  Jacob  Bickel,  and 
had  refused  to  recognize  him.  The  defendant's  affidavits  charged 
that  Stone  in  the  jury  ro:)m  took  a  very  prominent  part  in  inducing 
the  other  jurors  to  return  the  verdict  against  appellants.  It  appears, 
however,  from  the  affidavit  of  Jacob  Bickel  Himself  that  while  he 
was  not  in  the  courtroom  when  the  jury  was  empaneled  he  was 
there  during  the  trial ;  that  he  had  known  Stone  for  thirty-five 
years,  and  no  obje<*tion  was  made  by  him  or  his  counsel  to  the  ser- 
vice of  Stone  as  a  juror  until  after  the  verdict  was  rendered.  On  the 
other  hand  the  affidavit  of  Stone  and  of  most  of  the  other  jurors,  in- 
cluding those  who  did  not  concur  in  the  verdict,  are  distinctly  and 
emphatically  to  the  effect  that  Stone  took  no  prominent  part  in  in- 
ducing the  rendition  of  the  verdict  and  committed  no  improper 
act. 

Upon  the  evidence  introduced  by  the  affidavits  we  concur  with  the 
lower  court  that  a  case  for  setting  aside  the  verdict  on  the  ground  of 
malice,  amounting  to  actual  bias,  was  not  made  out.  So  far  as  re- 
gards the  appellant,  Jacob  Bickel,  whatever  objection  existed  to 
Stone  on  account  of  theallet^ed  hostility  exhibited  by  him  toward 
Bickel,  should  have  been  taken  advantage  of  as  soon  as  Bickel  dis- 
covered the  fact  that  he  was  on  the  jury,  by  motion  to  discharge  the 
jury  upon  affidavit  stating  the  fact,  or  the  objection  must  be  consid- 
ered as  waived.  (Thompson  &  Merriam  on  Juries,  paragraph  302» 
et  seq.) 

The  further  objection  that  the  verdict  was  contrary  to  the  evidence, 
and  that  the  weight  of  the  evidence  showed  that  there  was  a  suffi- 
cient barrier  protecting  the  excavation  was  properly  overruled  by 
the  trial  court.  There  was  sufficient  evidence  to  warrant  the  jury  in 
finding  the  verdict  which  they  di<],and  the  fact  that  the  court  might 
possibly  not  have  given  the  same  finding  would  not  justify  it  in  in- 
vading the  province  of  the  jury  and  setting  aside  the  verdict. 

Wherefore,  the  judgment  is  affirmed  with  damages. 


1056         coRNErr,  &c.  V.  brash  ears. 

CORNETT,  &0.  V.  BRAHHEARS. 

(Filed  February  26,  1897.) 

m 

Title  bond — Agreement  to  abayidon  contract — The  appellee  executed  a  bond 
in  the  penal  sum  of  $1,000  that  he  would  make  a  good  and  snflQcient  title  to  a 
certain  tract  of  land  unto  one  John  Cornett,  and  his  heirs,  the  appellants, 
bring  this  action  on  the  bond.  Bnt  it  appearing  that  the  instrument  wa8 
merely  a  proposition  to  sell  the  land  on  specified  terms  on  the  part  of  the  ap- 
pellee, that  the  terms  were  never  complied  with  by  the  decedent,  the  not-es 
which  he  executed  not  being  paid,  and  that  both  parties,  upon  the  failure  of 
decedent  to  pay  the  notes  when  due,  abandoned  the  contract,  the  finding  of 
the  court  below  in  favor  of  the  appellee  will  not  be  disturbed. 

R.  A.  Hurst  and  J.  J.  C.  Bach  for  appellants. 

Thomas  H.  Hines,  Edward  W.  Hines,  D.  D.  Fields  and  S.  B. 
Dish  man  for  appellee. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

The  appellants,  as  widow  and  heirs  of  John  Cornett,  sued  the  af>- 
pellee,  H.  B.  Brashears,  in  the  Circuit  Court  of  Perry  county,  asking 
a  specific  execution  of  the  following  contract:  '*That  H.  B.  Bra- 
shears  binds  himself,  my  heirs,  executors,  administrators  or  assigns, 
in  the  penal  sum  of  one  thousand  dpllars,  to  be  levied  out  of  my 
lands,  goods,  chattels,  tenements,  etc.  The  condition  of  the  above 
obligation  is  such  that  I  make  unto  John  Cornett  a  good  and  suttl- 
cient  title  to  a  certain  tract  or  parcel  of  land  lying  and  in  the  county 
of  Perry  and  State  of  Kentucky,  on  Owens'  Branch  of  Big  Leather- 
wood,  a  fork  of  the  north  fork  of  the  Kentucky  river,  and  bounded 
as  follows,  to  wit:  On  the  east  by  John  Lodsey,  on  the  north  by 
James  Brashears,  on  the  south  by  James  H.  Singleton.  John  Cornett 
pays  $25  down,  the  remainder  w-hen  due.  If  he,  John  Cornett,  fails 
to  pay  when  due,  the  first  payment  is  to  be  void  and  contract  for- 
feited. Then  this  obligation  shall  be  null  and  void:  otherwise  in  full 
force  and  virtue.  H.  B.  Brashears. 

**\Vitness:  E.  C.  Campbell  and 
**N.  Cornett." 

And  on  this  contract  plaintiffs  ask  judgment  requiring  defendant 
to  convey  the  land  by  deed  to  them  as  the  heirs  of  John  Cornett, 
deceased,  who  had  died  after  the  execution  of  the  said  bond.  The 
defendant  answered  and  admitted  the  execution  of  the  paper  sued 
on,  and  stated  the  amount  of  the  purchase  money  that  Cornett  was 
to  pay  for  said  land,  and  setting  out  that  Cornett  had  executed  two 
notes,  one  of  $275,  to  be  paid  within  thirty  days  after  a  tide  in  the 
north  fork  of  the  Kentucky  river  sufficient  to  float  timber,  and  $200 
in  eight  months  from  the  5th  day  of  April,  1888,  and  averring  that 
said  bond  was  only  iriven  as  an  option,  and  that  said  Cornett  had 
failed  to  ;)ay  any  part  of  said  purchase,  though  it  had  been  due  since 
about  the  oth  of  December,  1888,  and  averring  that  a  tide  did  come 
up  in  said  river  or  stream  sufficient  to  float  timber  in  October,  1888, 
and  thereby  said  note  became  due,  and  that  he  called  on  John  Cor- 
nett on  the  2oth  of  December,  1888,  for  payment,  and  the  said  John 
Cornett,  not  being  able  to  pay  the  same,  informed  appellee  that  he 
would  have  to  lose  the  $25  already  paid  on  said  contract ;  alleges 
that  said  contract  was  but  an  ofl'er  to  sell  and  so  understood  by  John 
Cornett,  and  alleges  that  the  contract  or  paper  sued  on  was  placed  in 
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the  hands  of  E.  C.  Campbell  to  hold,  and  if  the  said  John  Cornett 
failed  to  make  the  payment  when  due  Campbell  was  to  ^i\e  up  the 
paper  to  appellant. 

Upon  the  hearing  of  the  case  on  the  evidence  the  court  canceled 
the  notes  and  dismissed  plaintiff 's  petition,  and  adjudged  that  the 
paper  sued  on  was  only  a  proposition  of  appellee  to  sell  to  John  Cor- 
nett the  land  on  specified  terms,  and  that  Cornett  had  failed  to  com- 
ply with  the  terms  of  the  propasition,  and  adjudged  the  cost  against 
appellants,  and  from  that  judgment  this  appeal  is  prosecuted  by  ap- 
pellants. 

We  are  inclined  to  the  opinion  that  the  contract  sued  on.  is 
void  for  the  want  of  certainty,  but  the  court  below  adjudged  the 
paper  to  be  a  mere  proposition  of  appellee  to  sell  the  land  on  speci- 
fied terms,  which  were  never  complied  with,  and  it  appears  from  the 
evidence  that  both  parties,  upon  the  failure  of  Cornett  to  pay  the 
money  when  due,  abandoned  the  contract  and  regarded  it  as  no 
longer  binding  on  either. 

We  are  of  the  opinion  the  Judgment  of  the  court  below  was  right. 

The  judgment  of  the  circuit  court  is  afi)rmed. 


Bennett  v.  Lambert,  &c. 
(Filed  February  26,  18&7.) 

Damages  on  injunction  bond — Attorneys^  fees — No  recovery  can  be  had  on 
an  injunction  bond  for  attorneys'  fees  expended  in  defense  of  the  proceeding 
for  an  injunction,  where  the  injunction  is  the  relief  sought. 

The  appellant  was  proceeded  against  by  appellees  for  violation  of  a  tempo- 
rary injunction  which  they  had  obtained  pending  a  suit  for  a  perpetual  in- 
junction; and  the  proceedings  for  contempt,  as  well  as  the  injunction,  having 
been  dismissed  with  judgment  for  costs  in  favor  of  appellant,  the  appellant 
instituted  action  on  the  injunction  bond  to  recover  counsel  fees  and  expenses 
incurred  /n  defending  the  motion  to  have  him  punished  for  violation  of  the 
temporary  injunction.  Held — That  the  counsel  fees  and  expenses  were  in- 
curred in  defense  of  the  attempt  to  obtain  the  perpetual  injunction,  and  that 
appellant  is  not  entitled  to  recover  on  the  injunction  bond,  the  injunction  be- 
ing the  relief  souj^ht. 

G.  G.  Gilbert  for  appellant. 

Pryor  J.  Force  and  L.  C.  Willis  for  appellees. 

Appeal  from  Spencer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

The  appellees,  Lsmbert  and  others,  instituted  suit  in  the  Spencer 
Circuit  Court  against  the  appellant  and  others,  the  object  of  which 
was  to  peri^tually  enjoin  the  defendants  in  that  suit  from  opening 
a  certain  road  and  removing;  fencing  of  the  plHintiffs  named  in  this 
suit.  A  temporary  injunction  was  obtained,  jmd  pending  the  suit 
the  plaintiffs  therein  moved  to  have  Hennett  punished  for  viola- 
tion of  the  injunction.  The  niotion  was  postponed  several  times,  it 
being  called  in  different  counties.  Upon  final  hearing,  the  court  ad- 
Judged  that  Bennett  had  not  been  euilty  of  contempt,  and  the  pro- 
ceedings seeking  to  have  him  fined  for  contempt  were  dismissed  and 
said  Bennett  discharged,  and  judgment  given  in  his  favor  agHinst 
the  plaintiffs  for  his  cost  arising  upon  this  branch  of  the  proceed- 
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ings.  It  was  further  adjud^d  that  the  injunction  obtained  be  dis- 
missed, and  Howard  and  the  Spencer  County  Court  were  given  a 
judgment  for  their  cost.  The  other  cost  arising  in  and  about  the  in- 
junction were  adjudged  to  be  paid  by  the  parties  respectively,  each 
party  to  pay  his  own  cost,  but  it  was  also  provided  that  this  order 
adjudging  that  Bennett  shall  pay  his  part  of  the  costs  herein  is  not 
to  be  construed  so  as  to  include  his  attorney's  fees  nor  any  expenses 
incurrlfd  by  him  in  the  employment  of  counsel  to  defend  the  injunc- 
tion herein. 

On  the  20th  of  November,  1894,  appellant. instituted  this  action 
against  appellees  to  recover  on  the  injunction  bond  executed  in  the 
suit  above  stated,  and  claiming  judurment  for  $100  damages  on  ac- 
count of  the  said  injunction.  The  answer  denied  appellant's  right 
to  recover  for  the  items  or  claims  set  out,  and  alleged  that  an  injunc- 
tion was  the  only  remedy  sought  in  the  action,  and  that  the  attor- 
ney's fe«^  and  cost  were  incurred  in  the  delen.se  of  the  action  and 
not  in  defense  of  the  injunction. 

Appellant's  demurrer  to  the  second  paragraph  of  the  answer  was 
properly  overruled.  The  reply  of  appellant  alleged  that  all  the 
costs  and  damages  sued  for  were  incurred  and  paid  hy  him  in  attend- 
ing sessions  of  tliis  court  held  in  Anderson  and  Shelby  counties  in 
response  to  motions  of  said  plaintiffs  in  the  former  suit  to  appear 
therein  and  show  cause  why  this  plaintiff  should  not  be  fined  and 
imprisoned  for  contempt  of  this  court  for  alleged  violations  of  said 
temporary  injunction  charged  by  the  plaintiff  in  said  suit,  and  be- 
fore the  judge  of  this  court  sitting  at  Shelby  ville  and  Lawren<«- 
burg. 

The  appellees  filed  a  deirmrrer  to  the  reply,  which  w^ere  sustained 
by  the  court;  and  appellant,  failing  to  plead  further,  his  action  was 
dismissed,  and  from  this  judgment  this  ap(>eal  is  prosecuted. 

The  contention  of  appellant  is  that  the  damages  sued  for  were  the 
result  of  the  tempomry  injuDction,  and  cites  a  numl>er  of  cases  to 
support  his  contention,  hut  w<»  are  unable  to  see  that  any  of  the 
cases  cited  sustain  appellant's  views. 

The  cost  and  expense  sued  for  whs  not  incurred  in  defeating  the 
temporary  injunction,  but  In  fact  incurred  in  defense  of  a  motion  to 
have  him  fiunished  for  the  violation  of  the  injunction,  and  the  court 
adjudged  him  not  guilty,  and  rendered  a  judgment  in  his  favor  for 
coHl.  Jt  often  happens  that  a  party  may  be  put  to  cost  and  expense 
in  defense  of  an  unfounded  or  unjust  suit  or  motion,  and  yet  a  judg- 
ment forle;ral  cost  be  all  that  he  can  obtain. 

There  nia^'  be  cases  where  a  suit  for  malicious  prosecution  might 
be  maintained,  but  no  such  case  is  now  presented. 

It  set'ins  to  us  that  the  injunction  was  the  remedy  sought;  and  the 
counsel  fees  and  expense  were  incurred  in  defense  of  the  attempt  to 
obtain  the  perpetual  injunction,  if  they  can  be  considered  as  ex- 
pende<l  in  the  suit  at  all. 

The  decision  of  this  c<»urt  in  New  National  Turnpike  Co.  v.  Du- 
laney,  Ac,  8G  Ky.,  518,  seems  to  conclusively  settle  that  appellant 
was  not  entitled  to  recover. 

In  the  case  supra  the  turnynke  company  had  instituted  proceed- 
ings in  the  county  court  to  condemn  a  right  of  way  for  a  turnpike 
road  throu<;h  land  owned  by  Dulaney,  etc.,  who  filed  a  petition  in 
the  Louisville  Law  and  P^quity  Court  enjoining  that  proceeding. 

The  demurrer  of  the  turnpike  company  to  the  petition  was  sus- 
tained ancl  injunction  dis^olve<l  and  petition  dismissed,  and  the 
company  sued  to  lecover  on  the  bond  for  attorney's  fees  expended. 
The  court  btlow  held  that  no  recovery  could  be  had,  and  this  court 
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a£9rmed  the  judgment  for  the  reason  that  the  injunction  was  the 
relief  sought;  in  fact,  gives  the  relief  if  sustained,  and  that  in  such 
cases  no  recovery  could  be  had  on  the  bond  for  counsel  fees,  quoting 
Bergin  v.  Sharer,  14  B.  M.,  497. 
Judgment  affirmed. 


CUNDIFF   V.   CUNDIFF,   &C. 

(Filed  February  27, 1897— Not  to  be  reported.) 

1.  Breach  of  contract — Measure  of  damages — Conjectural  profits — In  this 
action  by  appellees  to  recover  of  appellant  damages  arising  from  the  failare 
of  the  latter  to  roll  the  logs  from  land  rented  to  appellee,  to  build  fencing  to 
keep  oat  stock,  and  to  dig  a  well  according  to  the  terms  of  the  contract  of 
rental,  the  appellees  were  not  entitled  to  recover  as  damages  the  value  of  the 
crop  which  they  might  have  produced  upon  such  of  the  land  as  they  did  not 
cultivate  by  reason  of  the  failure  of  appellant  to  remove  the  logs,  conjectural 
profits  not  being  a  criterion  of  damages.  And  the  appellees  having  failed  to 
state  the  amount  of  damages  sustained  by  reason  of  appellant's  failure  to 
build  the  fencing  and  to  dig  the  well,  they  are  without  proof  of  actual  dam- 
ages sustained  on  that  branch  of  the  case. 

2.  Same — Instr%ictions — There  was  no  attempt  on  the  part  of  the  appellees 
to  show  the  ^'reasonable  value  of  the  use  of  the  land,"  of  which  they  claim  to 
have  been  deprived,  and  an  instruction  to  the  jury  that  *'the  measure  of  dam- 
ages is  the  reasonable  value  of  the  use  of  the  land  of  which  he  was  deprived, 
considering  his  force  of  work  hands,"  etc.,  was  erroneous. 

Birkhead  &  Clement  for  appellant. 
Noe  &  Massie  for  appellees. 
Appeal  from  Davieas  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

Thinisan  action  by  appellees  against  appellant. sounding  in  damages 
for  the  alleged  violation  of  a  couiruct  by  which  appellant  leased  to 
appellees*  about  twenty  acres  of  land  to  be  planted  in  corn,  tobacco, 
sorghum,  etc.  It  is  alleged. that  appellant  was  to  roll  the  logs  on  the 
land,  and  fence  it  in  time  for  the  api>ellees  to  plant  it  in  a  seasonable 
time,  and  that  api>eliant  was  to  have  a  well  dug  on  the  rente<i  prem- 
ises for  the  use  of  the  appellees;  that  the  appellant  failed  to  roll  all 
the  logs  and  fence  it  in  time  for  appellees  to  put  in  their  crop  on  all 
the  land  rented  of  appellant;  that  he  failed  to  have  the  well  dug  in 
a  suitable  time,  whicn  required  them  to  carry  water  some  distance, 
and  that  the  fence  was  not  sufficient  to  turn  stock;  that  stock  broke 
into  his  fields  and  damaged  his  crop,  and  in  consequence  of  these  sev- 
eral violations  of  the  contract  the  appellees  were  damaged  in  the 
sum  of  $325.    The  several  breaches  of  the  contract  were  denied. 

The  appellee,  \V.  H.  Cundiff,  testified  that  Jie  was  damaged  $325 
**by  the  failure  of  defendant  to  comply  with  his  contract.''  This 
was  an  estimate  by  a  witness  who,  in  reaching  the  conclusion,  de- 
termined in  his  mind  the  rule  for  measuring  damages;  they  may 
have  been  proximate  or  remote.  On  cross-examination  he  said: 
*'The  items  that  go  to  make  up  the  damages  of  $325  is  what  tobacco 
I  could  and  would  have  raised  on  the  land,  Judging  by  the  crop  of 
the  previous  years,  which  tobacco  would  have  brought  me  about 
$26U,  and  the  corn  I  could  and  would  have  raised  on  the  land  would 
have  been  worth  $60  or  $70. 
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The  witness  said:  * 'Before  I  brougiit  this  suit  I  drove  the  defend- 
ant's  mule  out  of  my  crop  once  or  twice,  and  his  cattle  about  the 
same  number  of  times."  He  also  said:  **I  carried  water  for  domes- 
tic purposes  a  distance  of  about  one-half  mile  for  about  one  mouth 
prior  to  the  dij^tcinK:  of  the  well,  about  an  average  of  three  buckets 
per  day."  He  did  not  state  whether  or  not  the  mule  or  cattle  dam- 
aged his  crop,  nor  tlie  value  of  his  services  in  carrying  the  water. 

Geo.  CunUiit;  the  other  plaintiff,  testified  as  follows:  '^My  father 
carried  water  about  one  month  before  the  well  was  du^.  I  think  I 
could  have  made  about  $100  out  of  the  tobacco  1  could  have  raised 
on  the  land  we  were  to  cultivate  if  we  had  got  the  crop  planted." 

Campbell  Cundiff,  in  Kiving  his  testimony  for  the  plaintifi',  said: 
"I  made  tiie  contract  with  the  defendant  to  dig  the  well.  *  *  * 
I  was  to  get  $4  for  digging  the  well.  My  father  carried  water  about 
one-half  mile  for  a  month  belore  it  was  dug." 

This  constitutes  the  plaintiff's  testimony  on  the  subject  of  dam- 
ages.   The  verdict  was  for  $165. 

There  being  no  proof  as  to  the  damages  as  to  crop,  or  in  the  mat- 
ter of  laiJing  to  dig  the  well  for  a  time,  the  plaintiff  is  without  any 
proof  as  to  the  amount  of  damage  actually  sustained,  except  that 
which  relates  to  value  of  the  crop  which  the  land  would  have  pro- 
duced, or  protits  on  it.  The  court  should  have  told  the  jury,  in  esti- 
mating damages,  not  to  take  in  consideration  the  value  of  the  crop 
which  the  plaintiff  might  have  produced  upon  such  of  the  land  hs 
he  did  not  cultivate  by  reason  of  defendant's  failure  to  roll  the  logs 
or  build  the  lence;  and  further,  that  they  could  not  take  into  consid- 
eration any  profits  whi(;h  the  plaintit!  might  have  made  on  land 
which  he  laiied  to  cultivate  for  the  reasons  indicated.  When  the 
witneas  gave  an  estimate  of  the  value  of  the  crop  he  could  have  pro- 
duced, it  was  but  a  method  of  estimating  what  his  profits  would 
have  been  under  the  contract. 

The  court  held,  in  Smith  v.  PWllips,  jr.,  10  Ky.  Law  Rep.,  616, 
that  conjectural  profits  can  not  be  recovered,  and  were  not  the  crite- 
rion of  damages,  but  that  the  lessee  could  recover  the  «o/Ma/ dam- 
ages which  proximately  flowed  from  the  breach  of  the  contract. 

The  court  in  instruction  No.  2  told  the  jury  that  '*the  measure  of 
damages  i:t  (he  i^easonabie  value  of  the  use  of  the  land  of  which  he 
was  aeprivexi^  considering  his  force  of  work  hands,  the  trouble  and 
expense  of  obtaining  water  up  to  the  tiiiie  the  well  uas  dug,  and  the 
damages  to  their  (plaintiff's)  crops  oy  reason  of  the  insufficiency  of 
the  fence." 

This  instruction  was  erroneous.  There  was  no  attempt  to  show 
the  ^treasonable  value  of  the  use  of  the  land,"  ot  which  plaintiffs 
claim  they  were  deprived,  except  by  showing  conjectural  profits; 
neither  does  it  appear  to  us  that  such  value  can  be  shown  in  any 
other  way.  It,  therelore,  iollows  that  plaintiff's  damages  can  not  be 
measured  in  that  way.  It  can  be  seen  how  a  lessor  might  recover  of 
a  lessee  the  reasonable  rental  value  of  land  which  he  rented  to  the 
lessee  to  he  cultivated,  and  which  the  lessee  failed  to  do. 

If  the  plaintiff's  contention  is  correct  that  the  fence  is  not  the  kind 
which  detendant's  contract  required  him  to  build,  and  in  conse- 
quence of  it  the  mule  and  cattle  injured  his  crop,  then  he  is  entitled 
to  recover  the  actual  damages  resulting  therefrom.  If  the  defend- 
ant did  not  dig  the  well  as  soon  as  required  by  the  contract,  then  the 
plaintiffs  are  entitled  to  recover  the  actual  damages  resulting  from 
such  failure.  There  was  no  attempt  to  show  that  damages  other 
than  we  have  mentioned  resulted  from  the  alleged  breach  of  the 
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contract;  h(%ce,  the  question  is  not  before  the  court  as  to  whether 
any  damages  were  recoverable  other  than  indicated. 

The  judgment  is  reversed,  with  directions  that  further  proceed- 
ings conform  to  this  opinion. 


Beard,  &c.  v.  Bank  of  Hardinsburg. 
(Filed  March  10,  1897--Not  to  be  reported.) 

Individual  note — Where  partners  signed  an  obligation  as  individuals,  the 
fact  that  there  was  a  suit  pending  to  settle  the  partnership  does  not  postpone 
the  right  of  the  creditor  to  recover  judgment  on  the  note  against  the  obli- 
gors, and  proceed  to  collect  same  from  any  of  them  individually. 

N.  McC  Mercer  and  David  R.  Murray  for  appellants. 

M.  Eakins  for  appellee. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

The  note  sued  on  in  this  case  was  executed  to  appellee  by  Taylor 
Beard,  Dudley  Miller,  J  .S.  DeJarnett  and  J.  D.  Beeler,  and  none 
of  the  payers  have  made  defense  denying  their  individual  liability 
except  appellant  Beeler,  who  alleges  that  it  was  a  debt  of  the  firm  of 
Beard  <&  Beeler,  and  accepted  as  such,  but  the  lower  court,  to  which 
the  law  and  facts  were  submittetl,  jury  being  waived,  found  that 
appellee  refused  to  accept  the  note  when  offered  and  attempted  to 
be  executed  by  and  in  the  name  of  Beard  &  Beeler,  and  insisted  that 
it  be  signed  by  the  obligord  as  individuals,  which  was  done. 

It  does  not,  therefore,  seem  to  us  material  that  there  was  a  suit 
pending  to  settle  the  partnership  of  Beard  &  Beeler  when  this  action 
was  commenced,  because  that  fact  did  not  postpone  the  right  of  ap- 
pellee to  recover  judgment  on  the  note  against  the  obligors  and  col- 
lect the  amount  of  it  from  them  or  any  one  of  them  individually. 

Judgment  affirmed. 


COLLOPY   V.  CliOHERTY. 

(Filed  March  5,  1897— Not  to  be  reported.) 

Eleetiofi  by  board  of  councilmen — Quorum — Under  a  rule  adopted  by  a  city 
council  that  "a  majority  of  a  quorum  of  members  elected  and  voting  shall  be 
necessary  to  choose  any  officer  elected  by  this  board,"  a  quorum  of  the  mem- 
bers elected  should  vote  to  enable  a  majority  of  that  quorum  to  elect  an  offi- 
cer. Hence  where  the  number  of  councilmen  was  fourteen,  eight  constituting 
a  quorum  of  that  body,.and  the  record  showed  that  only  seven  members  voted 
at  an  election,  the  party  for  whom  they  all  voted  was. not  legally  elected. 

Boot  A  Root  for  appellant. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paj'nter. 

Cloherty  was  elected  ^'foreman  of  street  repairs  and  overseer  of  the 
poor,"  and  was  holding  the  position  in  the  city  of  Newport.  Collopy 
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claims  that  the  council  of  the  city  elected  him  to  the  pf)sitloD,  and 
this  action  was  brought  to  establish  his  claim. 

The  charter  (1874)  provides  that  a  majority  of  the  board  of  coun- 
ciliiu'n  shnll  constitute  a  quorum  to  transact  all  ordinary  business. 

A  rule  had  l)een  adopted  by  the  council  which  reads  as  follows: 
**A  majority  of  a  quorum  of  members  elected  and  voting  shall  be 
necessary  to  choose  any  otHcer  elected  by  this  board."  As  to  the 
rigrht  of  council  to  adopt  it  there  can  be  no  question.  This  rule 
was  in  force  at  the  time  Collopy  claims  he  was  elected.  There  were 
fourteen  members  of  the  board  of  council.  Of  course  ei^^ht  would 
constitute  a  quorum.  The  record  of  the  proceedings  of  the  council 
shows  that  when  it  convened  at  the  meeting:  during  which  the  vot- 
ing was  done  for  the  election  of  the  '*foreman  of  street  repairs  and 
overseer  of  the  poor"  thirteen  of  the  members  were  present. 

The  record  of  the  council  exhibited  in  this  n*cord  is  silent  as  to  the 
number  present  when  the  voting  took  place.  Only  seven  members 
voted  at  the  electicm  and  all  voted  for  Collopy.  However,  in  our 
opinion  the  question  to  be  determined  is  not  as  to  whether,  under 
the  law  ordinarily  governing  the  action  of  boards  of  council  of  mu- 
nicipalities, those  who  may  have  been  present  and  did  not  vote 
should  be  counted  to  make  a  quorum,  nor  as  to  whether  under  that 
law,  if  a  majority  of  the  council  failed  to  attend,  a  majority'  of  those 
present  may  act. 

The  question  is  whether  the  rule  required  that  a  quorum  should 
vote  in  order  that  a  majority  of  it  should  be  enabled  to  elect  an  offi- 
cer. If  the  contention  of  ai>pellant  be  correct  then  five  members 
could  meet  and  elect  such  officers  as  the  council  were  authorized  to 
elect,  regardless  of  whether  a  quorum  was  present  or  participated  in 
the  election.  We  are  of  the  opinion  that  the  meaning  of  it  is  that  a 
*'quorum  of  the  members  elected"  should  vote,  and  that  a  majority 
ol  that  quorum  could  elect  when  the  quorum  was  **voting."  We 
will  not  elaborate  our  views,  but  quote  from  the  opinion  of  the 
lower  court  as  follows,  to  wit:  '*!  have  not  the  least  doubt  as  to  the 
purposeof  the  council  in  adopting  that  rule.  It  was  to  require  at 
least  a  quorutn  to  place  itself  on  record  in  the  important  matter  of 
electing  city  olBcials  by  that  body.  And  this  was  the  construction 
placed  upon  it  by  the  board  itself,  to  which  we  may  look  if  there  be 
any  doubt  about  it.  The  presiding  officer  so  construed  it,  and  declared 
that  no  one  was  elected  by  reason  of  the  failure  of  the  quorum  to 
vote,  and  the  board  quietly,  without  a  dissenting  voice,  and  for  an 
entire  year,  so  far  as  appears,  acquiesced  in  that  construction. 

"Nor  is  this  construction  inccmslstent  with  the  language  employed 
in  the  rule.  It  is  certainly  as  easy  to  refer  the  words  'elected  and 
voting'  to  the  antecedent  ^quorum*  as  it  is  to  treat  the  words  'ma- 
jority of  a  quorum'  as  an  antecedent. 

"If,  as  claimed  by  plaintiff,  five  be  sufficient  to  achoice,  regardless 
of  the  number  of  votes  cast,  then  the  words  'elected  and  voting* 
are  wholly  useless,  and  should  /mce  been  omitted.  They  do  no  duty 
whatever,  since  it  is  irresistably  implied  that  the  successful  candi- 
date rec*eived  as  many  as  five  legal  votes.  This  means  that  he  w*as 
voted  for  by  five  members  entitled  to  vote.  It  is  idle  to  talk  about 
being  elected  by  votes  not  cast  at  all.  The  words  referred  to  ('elected 
and  voting')  are.  therefore,  upon  plaintiff's  theory,  'worse  than 
useless ;'  they  only  tend  to  confuse  what  would  be  absolutely  clear  if 
they  were  omitted. 

"On  the  other  hand  if  the  intent  of  the  rule  be  to  require  a  quorum 
to  vote  these  words  become  intelligible  and  signify  something.  We 
haye  the  idea  of  a  quorum  vote;  not  that  any  particular  candidate 
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must  receive  it,  but  that  it  must  be  cast  either  for  one  or  all  of  the 
candidates. 

"Had  the  purpose  been  as  claimed  by  plaintiff,  how  easy  to  have 
omitted  the  words  'elected  and  voting/  so  that  the  rule  would  have 
read  as  follows :  'A  majority  of  a  quorum  of  meinberd  shall  be  nec- 
essary to  choose  any  officer,'  or  thus:  *The  candidate  receiving:  the 
votes  of  a  majority  of  a  quorum  shall  be  declared  elected.'  But  it 
was  not  done,  and  it  seems  siprniiicant  that  it  was  not  done.  This 
construction  seems  well  grounded  in  both  reason  and  public  policy, 
as  well  as  in  the  rules  of  construction.  It  is,  besides,  in  perfect  har- 
mony with  Morton  v.  Youngerman^  89  Ky.,  505. 

"In  that  case  it  is  strongly  intimated  that  it  would  requireas|)ecific 
enactment  to  overcome  the  rule  of  plurality  and  make  a  majority  of 
the  entire  board  necessary  to  a  choice. 

"That  the  city  council  had  the  power,  however,  to  adopt  the  rule 
in  question  is  not  open  to  doubt.  Indeed  the  old  charter  expressly 
conferred  the  power  to  pass  any  ordinance,  resolution  or  by-law  not 
in  conflict  with  it  or  the  Constitution.    *    *    * 

"In  Morton  v.  Youngernian  the  rt>cord  showed  that  council  had 
amended  one  of  its  rules  by  striking  out  the  requirement  that  a  *  ma- 
jority' of  the  members  elected  and  voting:  shall  be  necessary  to 
choose,  etc. 

"So  that  it  was  unnecessary  to  consider  the  question  of  a  majority 
of  the  members  elected,  etc.,  in  that  case.    The  court,  however,  dis- 
tinctly and  very  properly  recognized  the  right  of  counsel  to  adopt 
rules  regulating  elections  by  it,  as  indeed  it  did  in  this  case. 
*  *  *  *  **  ***# 

"Insomuch,  therefore,  as  the  construction  which  I  feel  constrained 
to  give  rule  37  seems  to  me  to  give  etfect  to  the  intent  of  the  coun- 
cil; secondly,  to  every  part  of  the  rule  as  franied;  thirdly,  to  the  sen- 
sible, as  reijuired  by  the  rules  of  ccmstruction  ;  and  fourthly,  to 
be  in  accord  with  public  policy,  in  that  it  gives  effect  to  a  most 
salutary  rule." 

The  judgment  is  affirmed. 


AYDELOTT  V.   McWiLLIAMS  &  CO. 

(Filed  March  17, 1897— Not  to  be  reported. 

Action  on  contract — FiJiding  of  chancellor  avj^ported  by  evidence — In  this 
action  by  appellees  against  appellant  to  recover  the  agreed  price  for  erecting 
a  heater  in  the  honse  of  appellant  under  a  written  contract,  the  evidence  being 
voluminous  and  conflicting,  the  finding  of  the  chanceUor  below  will  not  be 
disturbed. 

Gibson  &  Marshall  f(»r  appellant. 

Burwell  K.  Marshall  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellee,  under  a  written  contract,  undertook  to  erect  a  heat- 
ing apparatus  in  the  house  of  the  appellant.  In  this  suit,  brought 
for  the  agreed  price  therefor,  viz,  $350,  he  avers  that  in  all  respects 
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he  complied  with  his  contract  and  has  been  paid  no  part  of  the  sum 
ap:reed  on.  The  appellant  resists  the  collection  of  the  demand  on 
the  ground  that  the  apipellee  failed  to  comply  with  the  contract; 
that  while  he  put  in  the  apparatus  the  work  was  done  so  imperfectly 
as  to  render  it  substantially  useless.  The  testimony  is  voluminous 
and  contradictory.  If  the  appellee  and  his  witnesses  are  to  be  cred- 
ited  the  finding  below  should  be  approved.  If  we  accept  the  state- 
ments of  appellant,  corroborated  in  some  particulars  by  other 
witnesses,  judgment  ought  to  have  gone  only  for  the  amount  for 
which  appellant  offered  to  confess,  viz,  $150. 

In  suits  of  this  character  we  can  not  adjust  these  discrepancies  in 
the  statements  of  witnesses  so  accurately  as  the  trial  court.  We  have 
examined  the  proof  carefully,  however,  and  while  the  annoyance  of 
the  appellant,  growing  out  of  Ihe  inefficiency  of  the  apparatus  at 
the  start,  was  great,  we  are  not  satisfied  it  was  the  fault  of  the  appel- 
lees. 

The  chief  complaint  of  the  appellant  is  that  the  flue  back  of  the 
boiler  connecting  it  with  the  chinmey  was  defectively  built,  causing 
a  lack  of  draft,  and  hence  causing  the  furnace  to  smoke  and  become 
clogged  with  soot.  These  results,  however,  are  attributed  by  the 
appellee  to  the  defective  flues  in  the  appellant's  chimney,  and  which 
were  accepted,  as  appellee  contends,  upon  the  assurance  of  the  ap- 
pellant that  they  haa  been  examined  by  other  bidders  for  the  work 
and  pronounced  sufficient.  There  is  no  lack  of  testimony  in  support 
of  both  contentions,  and  as  already  indicated  we  shall  adopt  the  ad- 
justment of  the  conflicting  statement  made  by  the  chancellor. 

Judgment  affirmed. 


Coldiron's  adm'r  v.  Treadway. 
(Filed  March  20, 1897-.Not  to  be  reported.) 

i.  Appeals — Ho.  bill  of  exception  being  filed  upon  appeal,  the  only  question 
for  this  court  to  consider  is  whether  the  allegations  of  the  petition  are  suffi- 
cient to  support  the  judgment  of  the  trial  court. 

2,  Pleading — It  was  not  necessary  for  the  petition,  in  this  action  to  recover 
of  an  administratrix  a  sum  of  money  deposited  with  her  intestate,  to  allege 
that  the  plaintiff  was  the  owner  of  the  money  deposited,  the  fair  inference  be- 
ing that  he  was  the  owner;  and,  besides,  even  if  he  was  not  the  owner,  he 
might  be  entitled  to  recover  unless  some  third  party  intervened  and  set  up 
claim  to  the  deposit. 

It  was  not  necessary  to  state  in  the  petition  the  avocation  in  which  the  in- 
testate had  been  engaged. 

A.  K.  Ck)ok  and  W.  H.  Holt  for  appellant. 
Edward  W.  Hines  for  appellee. 
Appeal  from  Clay  Circuit  Court. 
Opinion  of  the  court  by  Judge  Gufly. 

The  appellee,  John  Treadway,  instituted  suit  in  the  Clay  Circuit 
Court  against  the  appellant  seeking  to  recover  judgment  for  the  sunv 
of  $400,  alleged  to  have  been  deposited  with  the  intestate  of  appel- 
lant. The  answer  is  a  denial  of  the  deposit  claimed,  and  it  is  alsa 
denied  that  appellee  ever  had  $400. 

The  law  and  facts  were  submitted  to  the  court,  and  the  court  ren- 
dered a  judgment  in  favor  of  appellee  for  the  amount  claimed.   No 
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separate  findinjr  of  law  and  facts  was  asked.  A  motion  for  a  new 
trial  was  made,  based  upon  the  ground  that  the  Judgment  was  con- 
trary to  the  law  and  facts  in  the  case,  which  motion  was  overruled 
by  the  court,  and  appellant  has  appealed.  There  is  no  bill  of  excep- 
tions filed,  hence  the  only  question  for  decision  is  whether  the  peti-^ 
tion  is  sufficient  to  support  the  Judgment.  The  material  portions  of 
the  petition  read  as  follows:  **The  plaintiff,  John  Treadway,  says 
that  on  or  about  the  first  part  of  the  month  of  May,  1892,  he  depos- 
ited with  C.  L.  CJtildiron,  now  deceased,  the  sum  of  four  hundred 
dollars  in  cash,  which  the  said  C.  L.  Coldiron  agreed  and  promised 
to  return  on  demand;  that  afterwards,  on  or  about  the  7th  day  of 
July,  1892,  the  said  C.  L.  Coldiron  departed  this  life  intestate,  domi- 
cile in  Clay  county,  Kentucky;  *  *  *  that  the  said  C.  L.  Coldiron 
or  anyone  for  him  never  paid  to  plaintiff  or  anyone  for  him  the  said 
four  hundred  dollars  deposited  oy  him  as  aforesaid  or  any  part 
thereof;  that  he  has  made  demand  of  the  said  administratrix  as  re- 
quired by  law  for  the  said  four  hundred  dollars,  which  demand  she 
refused  to  pay,  or  any  part  thereof,  and  still  refuses  to  pay  said  ac- 
count on  which  demand  was  made,  together  with  affidavits  verify- 
ing same,  are  herewith  filed  and  made  a  part  of  this  petition;  that 
said  account  of  four  hundred  dollars  is  Just,  due  and  wholly  unpaid: 
that  there  is  no  offset  or  discount  against  same  or  usury  embraced 
therein." 

It  seems  to  us  that  the  i)etition  states  a  cause  of  action.  It  was 
not  necessarily  incumbent  upon  plaintiff  to  aver  specifically  that  he 
was  the  owner  of  the  money  deposited,  but  the  fair  influence  from 
the  petition  is  that  he  was  the  owner,  and  if  he  was  not  such  owner 
still  he  might  be  entitled  to  recover,  unless  some  third  party  inter- 
vened and  asserted  a  claim  to  the  deposit.  It  was  not  necessary  to 
state  in  the  petition  what  avocation  C.  L.  Coldiron  was  engaged  in. 

The  answer  put  in  issue  the  truth  of  the  petition,  and  the  presump- 
tion is  that  the  proof  was  directed  to  the  issue  raised,  and  the  court, 
having  heard  the  evidence,  rendered  Judgment,  and  no  bill  of  excep- 
tions being  filed  there  are  no  grounds  for  reversal. 

Judgment  affirmed. 


CULLETON,  &C.   v.   KeUNE,  &C. 

(Filed  March  11, 1897— Not  to  be  reported.) 

1.  Deed  set  aside  because  of  grantor's  inental  incapacity — The  chancellor 
properly  set  aside  a  deed  from  husband  and  wife  to  a  son  of  the  wife  by  a  for- 
mer marriage  because  of  the  mental  incapacity  of  the  husband,  who  has,  by 
the  death  of  the  wife,  under  the  terms  of  the  deed  under  which  they  held,  be- 
become  entitled  as  survivor  to  the  whole  of  the  property  owned  by  them 
jointly. 

2.  Estoppel — Although  the  grantee  agreed  to  hold  the  property  in  trust  for 
the  grantors,  he  is  not  estopped,  the  deed  being  set  aside,  to  claim  a  lot  in- 
cluded in  the  deed,  the  title  to  which,  subject  to  his  mother's  life  estate,  was 
in  him  prior  to  the  execution  of  the  deed. 

3.  The  step-son  has  no  interest  in  the  estate  of  his  step-father  by  reason  of  the 
fact  that  it  was  largely  the  result  of  the  business  sagacity  and  industry  and 
economy  of  his  mother. 

4.  Improvements — Improvements  made  by  the  mother  and  the  step-father 
upon  the  lot  to  which  the  son  was  entitled  in  remainder  must  be  regarded  as 
having  been  made  for  his  benefit. 

vol.   18—68 
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Thomas  F.  Hargis,  Wright  &  McElroy  and  Hargis  &  Turner,  jr., 
for  appellants. 

Thomas  H.  Hines,  B.  F.  Procter  and  Sims  &  Covington  for(appel- 
lees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Wm.  Culleton  died  intestate  leaving  a  widow,  Catherine,  and  an 
t)nly  sim,  the  appellant,  John  Culleton.  The  widow  married  John 
Burke,  and  appellee,  Mary  Keune,  is  the  only  issue  of  the  mar- 
riage. 

Culleton  at  his  death  owned  a  lot  in  Bowling  Green  which  the 
son  inherited  subject  to  such  uses  as  the  Uiw  jj^ave  his  mother.  Sub- 
sequent to  the  marriage  of  Burke  and  wife,  by  the  industry  and 
thrift  of  both,  certain  parcels  of  real  estate  were  acquired,  which 
were  conveyed  to  the  huslmnd,  John  Burke.  On  the  2oth  day  of 
December,  1886,  John  Burke  and  his  wife  made  a  deed  purporting 
to  convey  to  appellee,  Frederick  Keune,  the  husband  of  their  daugh- 
ter, the  real  estate  which  Burke  had,  and  also  the  Culleton  lot.  On 
the  same  day  Keune,  by  deed,  conveyed  the  property  described  in 
the  deed  to  him  to  John  Burke  and  Catherine  Burke,  with  this  pro- 
vision, to  wit:  **To  Catherine  Burke  for  her  life,  and,  if  she  should 
survive  Jolm  Burke,  to  her  and  her  assigns  forever;  but  if  she 
should  die  before  John  Burke,  then  at  her  death  the  title  to  all  the 
foregoing-described  property  shall  vest  absolutely  in  the  said  John 
Burke  and  his  heirs  and  assijrns  forever." 

John  Culleton  was  no  party  to  these  deeds.  On  the  first  day  of  May, 
1890,  John  Burke  and  Catherine  Burke  made  a  deed  to  John  Culle- 
ton, conveying  to  him  the  property  mentioned  in  the  foregoing 
deeds. 

This  action  was  instituted  l)y  Keune  and  wife  to  have  the  deed  to 
John  Culletin  set  aside — first,  because  John  Burke  was  mentally 
disqualified  from  making  the  deed ;  second,  that  while  the  deed  uas 
absolute  on  its  face,  in  fact  it  was  made  with  an  understanding  of 
all  concerned  that  Culleton  was  to  hold  the  title  in  trust  for  Mrs. 
Keune.    Catherine  Burke  died  before  the  suit  was  brought. 

The  facts  with  reference  to  the  execution  of  the  deed  are  substan- 
tially these:  John  Burke  had  acquired  such  habits,  or  such  business 
habits,  as  made  his  family  feel  that  he  was  imperiling  his  estate, 
and  the  conclusion  was  reached  that  it  was  best  to  have  him  and  his 
wife  convey  the  property  to  John  Culleton,  as  the  witnesses  express 
it,  for  ''safety."  It  was  not  intended  by  any  of  them  to  injure 
Burke,  or  in  anyway  to  deprive  him  of  the  enjoyment  of  a  comfort- 
able support  out  of  the  property.  The  record  shows  that  he  was  in- 
capable of  managing  his  estate  and  incapable  of  entering  into  the 
contract.  John  Culleton  was  a  priest  in  the  Catholic  Church  when 
the  deed  was  made.  Afterwards  he  abandoned  his  priestly  calling, 
withdrew  from  the  church  and  married.  When  this  occurred  the 
trouble  l)egan.  It  is  but  just  to  Culleton  to  say  that  he  never  claimed 
that  he  was  the  exclusive  owner  of  the  property.  He  claimed  that 
he  held  one-half  of  it  f«ir  himself  and  the  other  half  for  his  sister. 
While  Culleton  thought  it  would,  at  the  death  of  the  father  and 
mother,  be<rome  the  property  of  himself  and  sister,  and  as  he  would 
die  without  issue,  it  w-ould  go  to  his  sister,  and  as  that  would  be  the 
result,  the  sister  concluded  that  the  brother  held  it  in  trust  for  her, 
yet  we  are  of  the  opinion  had  the  deed  been  valid  that  he  would 
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liave  held  it  in  trust  for  the  father  and  mother.  The  court,  we 
thinic,  properly  adjudged  that  the  deed  should  be  set  aside.  When 
this  was  done  their  ownership  of  the  property  existed  as  it  did  at 
the  time  the  deed  was  made. 

We  find  that  John  Burke,  in  his  own  ri^ ht,  and  as  survivor  of  his 
wife,  owned  all  the  property  except  the  Culleton  lot.  The  title  to 
this  remained  in  John  Culleton  because  he  had  never  parted  with 
it,  nor  had  he  done  any  act  which  estops  him  from  asserting  claim 
thereto. 

As  we  understand  the  judgment  of  the  court,  the  Culleton  lot  is 
adjudged  to  appellant,  including  the  improvements  on  it.  If  it  did 
not  do  so  we  would  reverse  the  case,  with  directions  that  the  lot  be 
^idjud^ed  to  him,  with  the  improvements  thereon. 

We  think  it  is  perfectly  clear  that  it  was  largely  through  his 
mother's  business  sauracity,  her  imlustry  and  economy,  that  the 
•estate  of  her  husband  was  created  and  the  improvement  in  the  Cul- 
leton lot  made.  She  was  entitled  to  the  use  of  part  if  not  all  of  the 
lot  during  her  life,  and  if  she  invested  her  money  and  earnings  in 
placing  an  improvement  on  it,  and  if  her  husband  aided  her  by  his 
means  in  doing  so  thirty  years  aj?o,  they  did  so  knowing  that  John 
Oulleton  would  at  her  d<'ath  own  the  property,  and  it  Is  conclusively 
presumed  from  the  facts  of  this  cause  that  such  improvements  were 
made  for  his  benefit. 

The  fact  that  the  appellant's  mother  contributed  so  largrely  in  the 
manner  stated  to  create  the  estate  of  her  husband,  John  Burke, 
would  not  entitle  the  appellant  to  any  part  of  it. 

If  John  Burke's  property  had  not  been  conveyed  to  Keune  it  fol- 
lows that  at  the  death  of  Catherine  Burke  the  appellant  would  not 
have  had  any  interest  in  it,  nor  would  he  have  on  the  death  of 
Burke. 

Under  the  deed  which  Keune  made  to  John  Burke  and  Catherine 
Burke,  at  her  death,  Burke  became  the  owner  of  the  property  which 
he  formerly  owned  and  conveyed  to  Keune.  The  debts  which 
Keune  paid  were  owed  by  Burke,  and  if  Keune  has  any  claim  for 
<iebts  paid  it  is  against  the  property  of  Burke,  not  that  of  appellant. 
But  we  are  not  passing  upon  the  .questitm  as  to  the  validity  of 
Keune's  claim  against  Burke's  property,  but  are  simply  stating,  if 
4iny  exists,  Culleton's  lot  is  not  liable  therefor. 

The  judgment  is  affirmed  on  the  original  and  cross  appeal. 


Wills  v.  Evans. 
(Filed  February  9,  1897— Not  to  be  reported.) 

1.  Ouardia7}\9  bond — Infancy  of  one  surety  does  not  release  others — The  fact 
that  one  of  several  enreties  in  a  guardian  bond  is  not  bound  because  of  his 
infancy  does  not  release  the  other  sureties. 

2.  Validity  of  bond — Although  neither  an  order  entered  May  8,  1884,  ap- 
pointing a  guardian  and  reciting  the  due  execution  of  bond,  nor  any  of  the 
orders  entered  thereafter,  were  signed  by  the  county  judge  until  June  9,  1884, 
the  bond  was  at  least  good  as  a  common-law  obligation,  being  properly  at- 
tested by  the  clerk  and  recorded  in  the  bond  book,  thus  showing  its  accept- 
ance. 

Grant  E.  Lilly  for  appellant. 
Bidden  &  Biddell  for  appellee. 
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Appeal  from  Estill  Circuit  Court. 
Opinion  of  the  court  by  Jud)2:e  Hazelri^ji:. 

The  testimony  establishes  that  E.L.  Cockrell  was  a  minor  when 
he  sli^ned  the  guardian's  bond  sued  on;  and  while  he  was  doing  bus- 
iness and  trading  as  if  of  full  a^e,  that  fact  did  not  make  him  any 
older.  Since  reaching  his  majority  he  has  done  nothing  to  ratify 
his  former  act,  and  is,  therefore,  not  bound  on  the  bond. 

It  does  not  follow,  however,  as  seems  to  have  been  held  by  the 
trial  court,  that  the  other  sureties  are  thereby  released.  In  soiiie  caaes^ 
notably  in  taking  sheriffs'  bonds,  the  county  Judge  has  been  held  to 
a  strict  adherence  to  the  methods  provided  by  law  for  the  execution 
of  the  obligation  by  the  sureties,  and  on  his  failure  to  have  the  bond 
signed  in  such  way  as  to  bind  ail,  the  other  sureties  have  been  dis- 
charged. 

This  rule  has  not  been  adopted  in  other  States,  and  will  not  be  ex- 
tended here  to  the  disadvantage  of  'infants,  for  whose  protection 
such  bonds  are  executed.  Each  surety,  without  any  fraud  or  mis- 
representation practiced  on  him  by  the  officer  taking  the  bond  or  by 
the  ward,  sighed  the  bond  in  question,  and  undertook  that  the  prin- 
cipal should  faithfully  perform  his  duties. 

It  appears  that  an  order  in  the  usual  form,  appointing  the  guar- 
dian and  reciting  the  due  execution  of  the  bond  by  the  guardian  and 
his  sureties,  is  entered  on  the  order  book  of  the  county  c*ourt  on  May 
3,  1884,  but  that  order  nor  any  of  the  orders  thereafter  made  in  th»r 
court  seem  to  have  been  signed  by  the  county  judge  until  on  June  9,. 
1884. 

The  bond  which  is  signed  by  the  sureties,  however,  re<*ite8  that 
their  principal  had  been  appointed  guardian  by  the  Estill  County 
Court,  and  had  qualified  as  such  with  the  appellees  and  their  repre- 
sentatives as  sureties.  This  bond  was  properly  attested  by  the  clerk 
and  recorded  in  the  bond  book,  showing  its  due  acceptance.  In  any 
event  the  bond  is  good  as  a  common-law  obligation.  This  seems  to 
have  been  the  view  taken  by  the  trial  court,  but  the  sureties  were 
held  to  be  discharged  because  of  E.  L.  Cockrell's  want  of  age. 

Judgment  reversed  for  proceedings  consistent  herewith. 


HixoN,  Ac.  V.  BriixiIEs. 
(Filed  February  9, 1897— Not  to  be  reported.) 

Partition — Lien  upon  land  by  one  joint  tenant — The  eyidence  in  this  ease 
shows  that  plaintiffs  and  defendant  own  the  land  in  controversy  jointly,  to  the 
exclusion  of  their  brothers  and  sisters,  the  land  having  been  bought  by  their 
mother,  now  deceased,  with  their  money  which  she  held  as  their  guardian,  and 
the  lower  court  properly  rejected  defendant's  claim  to  the  whole  of  the  land 
upon  the  ground  that  his  mother  had  given  it  to  him  by  parol  to  indemnify 
him  for  expenditures  made  by  him  for  her  benefit.  And  it  was  error  to  give 
defendant  a  lien  upon  the  land  for  the  amount  claimed  to  have  been  paid  out 
by  him  for  his  mother,  as  there  was  no  testimony  to  support  his  claim  except 
his  own,  which  was  incompetent,  and,  besides,  he  had  been  reimbursed  by  the 
use  of  the  land. 

J.  E.  Kelly  for  appellants. 
Robert  Crenshaw  for  appellee. 
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Appeal  from  Trigg  Circuit  Court. 
Opinion  of  the  court  by  Judge  Burnam. 

These  consolidated  suits  were  instituted  in  the  Trigg  Circuit  Court 
on  the  loth  day  of  December,  1892,  by  M.  A.  Hixon  and  her  hus- 
band, J.  T.  Hixon,  and  Charity  Battoe  against  C.  T.  Bridges  and  the 
other  children  and  heirs  at  law  of  Mary  Bridtjes,  deceased,  the  plain- 
tiffs, M.  A.  Hixon  and  Charity  Battoe,  and  the  defendant,  C.  T. 
Bridges,  being  the  youngest  children  of  said  Mary  Bridges,  deceased. 
They  allege  that  their  father,  William  Bridges,  the  husband  of 
Mary  Bridges,  their  mother,  died  many  years  before  their  mother's 
death;  that  in  December,  1853,  Mary  Bridges  qualified  as  guardian 
of  her  three  infant  children,  M.  A.  Hixon,  Charity  Battoe  and  C.  T. 
Bridges,  and  executed  bond  a^  guardian;  that  she  collected  $158.24, 
which  was  due  and  owing  to  each  of  said  minor  children  from  the 
estate  of  their  grandfather,  the  interests  of  all  the  older  children  be- 
ing paid  to  them  direct;  that  in  August,  1854,  she  purchased  at  a 
decretal  snle,  made  by  the  master  commissioner  of  the  Trigg  Circuit 
Court,  a  tract  of  land  containintr  42  acres,  situate  in  Trigg  county^ 
that  bv  the  ndvice  of  her  older  children  she  used  in  this  purchase 
^474.72  which  belonged  to  her  three  infant  children,  and  for  whom 
she  was  guardian,  she  at  that  time  having  no  other  funds  with  which 
to  make  said  purchase,  and  that  said  purchase  was  made  with  the 
understandin^r  and  agreement  on  the  part  of  all  the  children  that 
the  land  purchased  was  to  belong  to  and  t)e  for  the  benefit  of  herself 
and  her  said  infant  children,  who  were  at  that  time  residing  with 
her. 

The  evidence  in  the  record  shows  that  she  lived  on  this  land  until 
her  death,  in  July,  1876.  Her  two  daughters  married  and  left  the 
premises,  one  of  them  (Charity  Battoe)  afterwards  returning  and 
living  with  her  mother  up  to  the  time  of  her  mother's  death.  Some 
six  or  seven  years  before  her  death,  when  she  had  become  old  and 
infirm,  she  invited  the  defendant,  C.  T.  Bridges,  who  was  her  young- 
est child,  to  make  his  home  with  her,  and  the  evidence  shows  that 
he  moved  to  the  farm  and  lived  there  from  1869  until  her  death  in 
1876.  She  died  intestate;  no  administration  was  ever  granted  upon 
her  estate,  and  no  claims  were  ever  legally  asserted  against  same. 

After  the  death  of  his  mother  defendant,  C.  T.  Bridj?es,  continued 
to  use  and  occupy  the  land,  his  sister,  Mrs.  Battoe,  living  with  him 
for  some  time.  Finally  the  plaintiff,  Mrs.  Hixon,  demanded  a  divi- 
sion of  the  land,  or  that  he  should  pay  her  for  her  interest  in  same, 
and  in  December,  1877,  defendant,  C.  T.  Bridges,  entered  into  an 
agreement  with  the  husband  of  plaintiff,  M.  A.  Hixon,  by  which 
he  selected  arbitrators,  who,  on  the  same  day,  returned  an  avyard  to 
the  effect  that  Bridges  was  to  pay  over  to  Hixon  and  wife  $200,  and 
that  they  were  to  make  Bridges  a  deed  to  their  part  of  said  land, 
and  this  was  to  be  a  full  settlement.  This  agreement  was  never  car- 
ried out  because  Hixon  did  not  want  to  make  a  warranty  deed. 

The  evidence  shows  also  that  John  Logan  recovered  a  judgment 
against  S.  M.  Bridges,  one  of  the  older  children  of  Mary  Bridges, 
deceased,  and  an  execution  issued  upon  his  judgment  was  levied 
upon  the  supp(»sed  interest  of  S.  M,  Bridges  in  the  tract  of  land  to 
which  his  mother  held  title  at  her  death,  the  same  in  dispute  in  this 
action,  and  he  also  instituted  suit  to  have  said  interest  ascertained 
and  subjected  to  his  debt.  The  defendant,  C.  T.  Bridges,  resisted 
this  proceeding  on  the  part  of  Logan,  and  set  out  the  facts  in  his  an- 
swer that  the  property  was  paid  for  by  money  of  the  three  younger 
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children;  that  it  belonged  to  them  at  their  mother's  death,  and  could 
not  be  taken  to  pay  a  debt  of  one  of  the  older  children.  This  answer 
was  filed  in  1878. 

The  defendant  continufd  to  occupy  said  land  without  accounting^ 
to  plaintiffs,  Hixon  and  Battoe,  for  any  part  of  the  rents  until  the- 
institution  of  this  suit  in  December.  1892.  Then  the  defendant,  C. 
T.  Bridges,  comes  into  court  and  claims,  for  the  first  time,  that  the- 
property  really  belonged  to  his  mother,  and  that  she  had  given  it  to^ 
nlm  by  parol  to  Indemnify  him  for  moneys  expended  by  him  for 
her  use  and  for  services  in  taking  care  of  her;  and  he  also  relies  upon 
the  statute  of  limitation  to  defeat  plaintiffs'  recovery. 

A  good  deal  of  testimony  was  taken  in  the  case.  It  all  tends  to 
show  sul)stantially  the  truth  of  plaintiffs'  contention  that  the  land 
was  paid  for  with  their  money,  and  that  it  was  recognized  by  the- 
whole  family  as  belonging  to  the  three  youngest  children  at  the- 
time  of  their  mother's  death. 

The  judgment  of  the  court  below  in  effect  finds  this  to  be  true, 
holding  that  the  plaintiffs  and  the  defendant  are  the  only  heirs  of 
Mary  Bridges,  to  whom  the  land  in  controversy  belonged  at  her 
death,  and  that  the  other  children  of  Mary  Bridges  were  not  entitled, 
to  any  part  of  same,  but  giving  to  the  said  C.  T.  Bridges  a  lien  on  ^aid 
land  for  $300  for  monevs  paid  out  for  the  necessaries,  doctors'  bills^ 
etc.,  for  the  benefit  of  his  mother,  and  directing  a  sale  of  the  prop- 
erty, first,  to  pay  this  $300,  and  then  for  a  division  of  the  overplus 
among  the  other  two  children. 

From  a  careful  examination  of  the  record  we  are  of  the  opinion 
that  the  alleged  improvements  put  upon  the  land  by  defendant 
added  little,  if  anything,  to  its  saleable  value,  and  were  put  there- 
for the  benefit  of  the  defendant  alone.  We  are  further  of  the  opin- 
ion that  his  plea  of  limitation  is  not  supported  by  the  evidence,  as 
it  all  tends  to  show  that  he  knew  that  the  property  in  reality  be- 
longed to  his  sisters  and  himself  jointly,  as  it  was  paid  f<ir  with  their 
money,  and  he  repeatedly  recognized  this  right  by  his  words  and 
acts. 

There  is  no  competent  evidence  to  support  the  claim  of  defendant 
as  to  the  moneys  paid  out  for  his  mother's  use  and  benefit.  Said 
claims  were  never  proven  as  required  by  law.  His  own  testimony 
is  wholly  incompetent,  and  is  practically  the  only  evidence  on  that 
point;  and  in  view  of  the  fact  that  he  has  had  the  use  of  this  prop- 
erty presumably,  with  the  assent  of  the  plaintiffs,  since  the  death  of 
his  mother  in  1876,  and  the  evidence  all  shows  that  it  is  reasonably- 
worth  from  $30  to  $40  a  year  on  rent,  we  are  of  the  opinion  that  he 
has  been  fully  re-imbursed  for  any  expenditures  made  by  him  for 
the  benefit  of  his  mother  during  her  lifetime,  and  that  he  should 
not  now,  at  this  late  day,  be  permitted  to  gobble  up  this  entire  prop- 
erty by  the  assertion  of  these  claims  so  many  yeare  after  their  al- 
leged creation. 

We  think  that  the  whole  of  said  claims  ought  to  have  been  disal- 
lowed; but  in  view  of  the  fact  that  the  plaintiffs  acquiesce^l  in  h\9 
occupancy  of  the  land,  we  do  not  think  that  he  should  be  charged 
for  the  rents,  except  from  the  date  of  the  institution  of  this  suit^ 
from  which  time  he  should  be  required  to  account  for  reasonable 
rent. 

We  hold  that  the  land  in  contest  belongs  to  the  plaintifi^,  M.  A. 
Hixon  and  Charity  Battoe,  and  the  defendant,  C.  T.  Bridges,  jointly, 
and  that  same  should  be  divided,  if  it  is  susceptible  of  division,  into 
three  equal  parts,  quality  and  quantity  considered;  and,  if  not,  that 
said  land  should  be  adjudged  to  be  sold,  and  the  proceeds  applied  to 
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the  payment,  first,  of  the  costs  of  this  suit,  and  then  to  be  divided 
equally  between  tlie  parties. 

Wherefore  this  case  is  reversed  and  remanded  for  proceedings 
consistent  with  this  opinion. 


PFAFFINGER  V.  GIL.MAN. 

(Filed  February  10,  1897— Not  to  be  reported.) 

Joint  verdict — Judgment  against  only  one  of  several  defendants — ^In  an  action 
against  several,  deifendants  to  recoyer  damages  for  injuries  inflicted  upon 
plaintiff  by  a  wild  and  yicions  bull  which  it  was  alleged  had  been  turned  loose 
by  defendants  upon  the  streets  of  the  city,  a  verdict  having  been  returned  *'for 
the  plaintiff,"  and  assessing  the  damages,  one  of  the  defendants  against  whom 
alone  judgment  was  rendered  upon  that  verdict  can  not  complain  that  judg- 
ment was  not  rendered  against  the  other  defendants  also,  as  it  was  agreed  in 
writing  that  she  alone  was  the  owner  of  the  business  for  which  the  bull  was 
purchased,  and  she  was  the  one  who,  in  law  and  justice,  ojight  to  pay,  and 
would  have  to  pay  the  judgment;  and,  besides,  counsel  for  defendants  had 
asked,  after  the  testimony  was  heard,  that  the  jury  be  instructed  to  find  for 
the  other  defendants. 

M.  A..  D.  A.  &  J,  G.  Sachs  for  appellant.  * 

A.  A.  Stoll  and  J.  W.  S.  Clements  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Guffy. 

The  appellee,  Gilman,  instituted  this  action  in  the  Jefferson  Cir- 
cuit Court,  Common  Pleas  division,  against  Mar^aretha  Pfaffin^er, 
Wm.  Pfaffinger,  John  Schwartz,  executor  of  Jacob  Pfaftinger,  doing 
business  under  the  firm  name  of  Pfafflnger  &  Co.,  and  P.  C.  Ken- 
nett  to  recover  damages  for  injuries  inflicted  upon  him  by  a  wild 
and  vicious  bull,  which  bull  was,  as  alleged,  turned  loose  by  defend- 
ants upon  the  stieeisof  Louisville,  which  bull  was  known  by  the 
defendants  to  be  vicious,  or  they  could,  by  ordinary  diligence,  have 
known  the  fact. 

The  defendant  Kennett,  by  separate  answer,  denied  all  the  aver- 
ments of  the  petition,  so  far  as  he  was  concerned,  and  a  motion  was 
finally  sustHine<i  to  instruct  the  jury  to  find  for  him  and  judgment 
enteied  di>mii<sing  the  action  as  to  him,  although  no  formal  verdict 
was  in  fact  returned  as  to  him. 

The  other  defendants,  for  joint  and  separate  answer,  denied  that 
they  were  doing  l)usincs3  as  a  firm  under  any  name;  also  denied  the 
allegations  of  the  petition  as  to  appellee's  injuries,  as  well  as  the 
averment  that  the  bull  was  under  their  control  or  that  they  knew  or 
could,  by  ordinary  diligence,  have  known  the  l)ull  was  wild  or 
vicious,  and  pleadeil  contributory  negligence  on  the  part  of  appellee. 

A  trial  resulted  in  a  verdict  and  judgment  against  appellant  for 
$750. 

Appellant  moved  lor  a  new  trial  upon  the  following  grounds,  viz: 
Excessive  damages,  given  under  the  influence  of  passion  or  preju- 
dice; verdict  contrary  to  law  and  not  supported  by  the  evidence; 
error  in  giving  and  refusing  instructions,  and  error  in  refusing  a  per- 
emptory instruction  to  find  for  defendants. 

Appellant  also  moved  to  correct  the  judgment  rendered  upon  the 
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verdict,  all  of  which  was  overruled  by  the  court,  and  from  that 
Judgment  this  appeal  is  prosecuteii. 

Before  the  case  was  submitted  to  the  jury  the  defendant  moved 
the  court  to  instruct  the  jury  to  find  for  the  defendants  other  than 
the  appellant,  which  was  overruled. 

The  verdict  of  the  jury  was  simply,  **We,  of  the  jury,  find  for  the 
plaintiff,  and  assess  the  damages  at  ($750)  seven  hundred  and  fifty,'' 
signed  by  eleven  of  the  Jury. 

The  judgment  was  rendered  only  against  the  appellant,  who  now 
contends  that  it  was  error  not  to  render  it  against  the  other  defend- 
ants; but,  as  it  was  agreed,  in  writing,  that  appellant  alone  was  the 
sole  owner  of  the  business,  for  which  it  seems  the  bull  was  pur- 
chased, it  is  difficult  to  see  how  she  was  injured  by  the  judgment 
being  rendered  against  her  alone.  And  it  further  appears  that  it 
was  the  contention  of  counsel  before  submission,  and  after  the  testi- 
mony was  all  heard,  that  the  case  should  be  dismia^ed  as  to  the  other 
defendants.  If  any  of  the  defendants  w^ere  liable  for  the  damacre 
claimed,  it  Is  clear  that  appellant  whs  the  one  in  law  and  justice  that 
ought  to  pay,  and  would  have  to  pay  the  judgment.  The  defend- 
ants did  not  introduce  any  testimony. 

It  is  also  contended  by  appellant  that  the  parties  driving  the  bull 
were  independent  contractors,  hence  appellant  is,  in  no  event,  liable 
for  the  damages  sulTere<J  by  appellee. 

It  is  pretty  evident  that  Kennett  had  bought  the  five  bulls,  one  of 
which  inflicted  the  injury  complained  of,  for  appellant,  and  that  it 
was  his  business  to  receive  the  same  at  the  stock  yard,  and  that  she 
paid  the  parties  for  driving  the  stock  from  the  stock  yards  to  her 
place  of  business  or  to  her  stock  pens.  It  is  pretty  clear  that  it  was 
negligence  to  turn  these  bulls  loose  in  the  streets  of  Louisville.  Per- 
haps one  was  roped  and  led,  the  others  were  loc»se.  Taking  the  facts 
and  circumstances  as  proven,  and  without  any  explanations  on  the 
part  of  appellant,  the  jury  was  authorized  to  believe  that  the  parties 
attempting  to  drive  the  bulls  were  the  servants  or  agents  of  appel- 
lant, and  that  they  were  guilty  of  negligence  in  turning  such  a  bull 
loose  in  the  street. 

It  is  manifest  from  the  evidence  that  appellee  was  not  guilty  of 
any  contributory  negligence.  He  was  engaged  in  attending  to  busi- 
ness requiring  his  attention  when  the  bull  came  up  behind  him  and 
inflicted  the  injury. 

We  perceive  no  error  in  the  instructions  given,  nor  error  in  refus- 
ing those  oflertd,  piejudicial  to  the  substantial  rights  of  the  appel- 
lant.   The  verdict  is  not  excessive  according  to  the  proof. 

Judgment  afllrmed  with  damages. 
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(Filed  February  11,  1897— Not  to  be  reported.) 

7)1  a  contest  between  appellant  and  other  attaching  creditors  of  a  nonresident 
firm^  appellants'  claim  being  for  wages,  the  evidence  waa  sufficient  to  support 
the  chancellor's  finding  that  appellant  was  a  partner  and  not  an  employe  of 
the  firm,  the  burden  being  upon  him,  in  view  of  his  relation  to  the  firm,  to 
explain  every  circumstance  casting  suspicion  on  his  conduct  and  on  his  claim, 
and  especially  the  delay  in  collecting  his  wages. 

Boggs,  Auxier  &  Harkins  and  Walter  S.  Harkins  for  appellant. 
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Appeal  from  Pike  Circuit  CJourt. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

There  were  three  suits  filed  in  the  Pike  Circuit  Court  against  Bewe 
A  Co.,  who  were  alleged  to  be  nonresidents  of  the  State,  and  attach- 
ments were  procured  and  levied  on  large  quantities  of -timber  and 
other  property. 

The  first  attachment  was  issued  and  levied  in  the  suit  of  the  appel- 
lant, Duerrijian,  but,  upon  the  trial  of  all  the  actions,  after  consoli- 
dation, the  court  gave  preference  to  the  subsequent  attachments  and 
levies  of  Brtrtley  &  Saunders  and  of  H.  Ratdiff  &  Co.,  and  of  this 
appellant  complains. 

In  their  answer  to  his  petition  these  subsequent  attaching  credi- 
tors controvert  the  debt  of  appellant  on  the  ground  that  he  was,  in 
fact,  a  partner  in  the  firm  of  Bewe  &  Co,  and  not  entitled  to  wages, 
for  which  he  had  sued,  as  an  employe  of  the  firm.  They  charge 
that  the  claim  is  not  a  just  one,  but  was  invented  to  cover  up  the 
property  of  the  firm  and  to  defeat  its  creditors. 

There  is  some  proof  conducing  to  show  this,  and,  while  it  is  not 
altogether  satisfactory,  there  are  circumstances  which  strongly  sup- 
port the  chancellor's  finding;. 

The  nonresidents,  Bewe  <&  Co.,  who  seem  to  have  lived  at  Balti- 
more, do  not  appear  to  have  transacted  in  person  the  business  of 
buying,  gathering  up  and  shipping  the  logs  purchased  in  Kentucky, 
but  left  their  business  to  Duerrigan,  who  held  himself  out  as  their 
*' representative,  agent  or  partner."  For  five  years  before  engaging 
in  the  work  in  Pike  county  he  had  been  the 'shipping  clerk,  in- 
spector and  purchasing  airent  of  Bewe  &  Co.,  ai  Baltimore,"  and  he 
appears  to  have  bought  and  paid  for  large  quantities  of  timber,  etc., 
in  Pike  county.  It  is  fairly  to  be  inferred  from  the  proof  that  the 
debts  created  in  that  section  were  made  by  him  and  on  his  promises. 

He  testifies  that  he  was  working  for  $75  per  month  for  a  part  of 
the  time  and  $100  per  uicmth  for  the  latter  part  of  his  service.  When 
he  learned  that  Bewe  &  Co.  were  about  to  quit  the  busine^^s,  he 
brought  bis  suit  for  $1,867  on  an  account  beginning  on  March  1, 
1883,  and  ending  June  1,  188-^),  the  total  beintr  $2,020.  and  credits  the 
claim  in  a  lump  as  '^amount  paid  on  account"  $757,  and  has  his 
attachments  issued  and  levied  on  substantially  all  the, property  be- 
longing to  Bewe  &  Co.  in  Kentucky. 

Just  why,  with  the  funds  of  bis  debtors  constantly  passing  through 
his  hands,  he  let  his  wa^es  remain  unpaid  for  so  lon^  a  period  we 
are  not  t(»l<l.  It  seems  to  us,  considering  the  relations  existing  be- 
tween himself  and  the  firm,  and  bis  attitude  toward  those  with 
whom  he  was  dealing,  that  the  burden  was  on  him  to  explain  every 
circumstance  casting  suspicion  on  bis  conduct  and  on  his  claim, 
and  especially  the  delay  in  collecting  his  wages.  If  he  fully  dis- 
clo>ed  the  extent  of  his  ajrency,  when  buying,  be  wduld  not  be  re- 
spon>ible;  but  even  this  he  did  not  do,  the  proof  being  that  he  held 
himself  out  as  the  ''representative"  of  the  firm  of  Bewe&  Co.;  and, 
according  to  an<»lher  witness,  be  was  hehl  out  by  the  firm  as  its 
**agent  or  partner." 

On  the  whole  case,  we  see  no  good  nason  lor  disturbing  the  judg- 
ment of  the  chancellor,  and  it  is,  therefore,  allirmed. 
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Bramel,  &c.  V.  Bbamel,  dc. 

(Filed  March  12,  1897.) 

i.  Will  contest — The  testator  having  by  his  will  disposed  of  his  property  in. 
an  apparently  rational  manner  for  the  benefit  of  those  with  whom  he  had  lived 
the  greater  part  of  his  life,  who  had  cared  for  him  in  his  declining  years  and 
with  whom  his  relations  were  necessarily  closer  and  more  intimate  than  with 
any  one  else,  a  verdict  of  a  jury  sustaining  the  will  should  not  be  disturbed 
unless  manifestly  against  the  evidence.  It  appearing  that  the  will  itself  was 
a  rational  one,  that  under  the  circumstances  there  seems  to  have  been  no  un- 
due influence  exerted  over  the  testator,  and  that  the  fact  of  his  t-estamentary 
capacity  was  supported  by  disinterested  witnesses,  the  verdict  can  not  be  said 
to  be  against  the  evidence. 

2,  Sam£ — Instructions — Prejudicial  error — Although  an  instruction  that  "if 
the  jury  believe  from  all  the  evidence  that  the  instrument  of  writing  read  in 
evidence  was  subscribed  by  John  Bramel  in  the  presence  of  two  credible  wit- 
nesses, who  subscribed  it  with  their  names  in  his  presence,  and  that  said  John 
Bramel,  at  that  time,  was  of  sound  mind,  they  will  find  said  instrument  to  be 
his  will,"  is  objectionable  on  the  ground  that  it  put  to  the  jury  the  question  of 
whether  the  paper  was  properly  executed,  which  is  a  question  for  the  court,  it 
was  not  prejudicial  to  the  rights  of  the  appellants,  for  the  jury  found  that  it 
was  so  subscribed,  which  conclusion  the  court  must  have  reached  as  a  matter 
of  law. 

3,  Same — The  submission  to  the  jury  by  the  Instruction  the  question  of  the 
credibility  of  the  attesting  witnesses,  although  erroneous,  was  not  prejudicial 
to  the  appellants. 

4,  8ame— The  fact  that  one  instruction  told  the  jury  to  find  for  the  pro- 
pounders  of  the  will  if  they  believed  from  the  evidence  that  the  testator  was 
of  sound  mind,  while  another  told  them  to  find  against  the  propounders  if 
they  believed  the  testator  was  unduly  influenced,  was  not  misleading  to  the 
jury,  since  the  instructions  are  to  be  considered  as  a  whole,  and  the  omissions 
in  one  may  be  supplied  by  reference  to  another. 

5,  Burden  of  Proof — The  instruction  that  "if  the  jury  believe  from  all  the 
evidence  that  said  instrument  of  writing  is  consistent  in  its  provisions  and 
rational  on  its  face,  the  presumption  is  that  John  Bramel  was  of  sound  mind 
at  the  time  of  its  execution,  and  the  burden  shifts  to  contestants  to  show  that 
he  was  not  of  sound  mind  at  that  time,"  was  not  reversible  error  under  the 
established  rule  in  this  State  as  to  the  shifting  of  the  burden  of  proof. 

6'.  An  objection  to  an  instructio7i  as  misleading  because  a  statement  of  a  mere 
abstract  proposition  upon  the  subject  of  testamentary  capacity  can  not  be 
sustained  where  the  instruction  proceeded  to  give  a  correct  definition  of  the 
capacity  required  to  render  a  man  mentally  competent  to  make  a  will  accord- 
ing to  the  decisions  of  this  court. 

7.  The  instruction  which  stuted  that  the  capacity  required  to  render  a  nian, 
competent  to  make  a  will  was  '*to  know  his  property  and  the  natural  objects  of 
bounty  and  his  duty  to  them,"  was  not  objecti'^nable  as  stating  by  implication, 
that  the  testator  owed  duties  to  the  devisees  named  in  the  paper. 

S.  The  words  *^settled  purpose  of  his  own"  as  used  in  the  instruction,  are  not 
materially  different  in  meaning  from  the  approved  language,  "fixed  purpose 
of  his  own." 

9.  Evidence— The  objection  urged  to  the  refusal  of  the  court  to  permit  ap- 
pellants to  prove  by  appellee  that  on  a  former  trial  a  devisee  testified  to  a 
certain  conversation  between  the  appellee  and  the  testator  can  not  be  sus- 
tained, since  it  is  not  an  admission  against  the  devisee. 

E.  L.  AVorthington,  W.  H.  Wadsworth,  J.  N,  Kehoe,  A.  D.  Cole 
and  C.  D.  Newell  for  appellants. 

Cochran  &  Son  and  L.  W.  Robertson  for  appellees. 

Appeal  from  Mason  Circuit  Court. 


BRAMEL,    &C.    V.    BRAMEL,    &C.  10/5 

Opinion  of  the  court  by  Judge  DuBelle. 

This  is  an  appeal  from  a  {udgment  from  the  Mason  Circuit  Court 
establishing  a  paper  executed  by  John  Bramel  as  his  last  will.  He 
died  in  March,  1891,  in  the  seventy-ninth  year  of  his  age.  Although 
illiterate,  he  appears,  from  the  evidence  in  the  ease,  to  have  been  a 
strong-minded,  active  and  successful  man  of  business,  and  at  the 
time  of  his  death  he  and  his  brother.  Turner  Bramel,  had  accumu- 
lated a  considerable  fortune.  He  had  never  been  married,  but  for 
the  last  forty  years  of  his  life  had  lived  with  his  brother,  Turner, 
whose  wife,  Martha,  attende<l  to  the  housekeeping  duties.  The  ap- 
pellants contested  the  will  upon  grounds  of  want  of  testamentary 
capacfty  and  undue  influence.  By  his  will  he  left  his  estate  to  the 
wife  and  four  children  of  his  brother  Turner,  with  the  exception  of 
an  insignificant  legacy  to  a  colored  boy  living  on  the  place,  and  a 
legacy  of  $1,000  to  a  favorite  grand  niece.  His  surviving  brothers, 
and  the  children  of  his  decead^  brother  and  sisters,  were  entirely 
omitted  in  the  will.  The  testimony  in  the  case  is  quite  conflicting, 
and  shows  that  he  had  been  in  failing  health  for  s<mie  time  prior  to 
the  making  of  the  will,  which  was  followed  by  his  death  about 
seven  weeks  later.  He  had  grown  feebler,  and  was  disposed  to  uiake 
little  physical  exertion,  and  showed  a  tendency  to  doze  at  intervals* 
the  symptoms  l>eing  those  which  usually  accompany  old  age. 

The  will  was  drawn  by  W.  W.  BhII  and  attest(>d  by  Ball  and 
Thomas  Wells,  who  came  to  his  place  for  the  purpose,  having  been 
sent  for,  according  to  the  testimony,  by  him.  It  appears  by  their 
testimony  that  he  dictated  the  terms  of  the  instrument  to  Bail;  that 
after  being  written  out  it  was  read  over  to  him;  he  expressed  his 
satisfaction  with  it,  and  signed  it  by  mark  in  the  presence  of  the  at- 
testing witnesses. 

The  contest  was  not  instituted  in  the  county  court,  nor,  indeed, 
until  some  twelve  months  after  probate. 

Under  the  circumstances  of  this  case— this  will  disposing  of  his 
estate  in  an  apparently  rational  manner  for  the  benefit  of  those  with 
whom  he  had  lived  the  greater  part  of  his  life,  who  had  cared  for 
him  in  his  declining  years,  and  with  whom  his  relations  necessarily 
were  closer  and  more  intimate  than  with  anyone  else — we  should  be 
slow  to  disturb  the  vtnlict  of  the  jury  sustaining  the  will,  unless  it 
was  manifestly  against  theevi<lence,  or  unless  for  errors  of  law  to  the 
prejudice  of  appellant's  substantial  rights.  We  cann<it  say  that  the 
verdict  was  manifestly  against  the  weight  of  the  evidence.  On  the 
contrary,  the  will  itself  was  a  rational  one,  such  as  a  man  in  his  cir- 
cumstances might  naturally  he  expected  to  make;  and  the  circum- 
stances proven  in  the  case  do  not  seem  to  us  to  show  that  any  undue 
influence  was  exerted  over  the  testator.  Ho  far  as  his  testamentary 
capacity  is  concerned,  the  fact  of  his  dictation  of  the  will  without, 
so  far  as  appears  from  the  evidence,  any  suggestion  whatever  by 
those  present  as  to  the  disposition  which  he  sh#uldd  make  of  his 
estate,  is,  of  itself,  evidence  of  a  disposing  jjQind,  which  would  seem 
to  require  direct  and  specific  evidence  to  the  contrary  to  rebut  it. 
Such  evidence  is  not  wholly  lacking,  but  it  is  offset  by  much  evi- 
dence, not  only  of  parties  directly  interested  in  the  result  of  the  con- 
test, but  by  disinterested  witnesses.  We  are  of  the  opinion  that  the 
verdict  was  not  against  the  evidence,  and  we  will,  therefore,  con- 
sider the  errors  of  law  claimed  to  have  been  committed  upon  the 
trial. 

Numerous  instructions  were  given  and  refused  on  both  sides,  and> 
to  those  given,  the  court,  of  its  own  motion,  added  two. 
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Instruction  1  is  as  follows:  **If  the  jury  believe  from  all  the  evi- 
dence that  the  instruineut  of  writings  read  in  evidence  was  sub- 
scribed by  John  Bramel  in  the  presence  of  two  credible  witnesses, 
who  subscribed  it  with  their  names  in  his  presence,  and  that  said 
John  Bramel,  at  that  time,  was  of  sound  mind,  they  will  find  said 
instrument  to  be  his  will." 

To  this  instruction  the  objection  is  urged  that  it  was  calculated  to 
confuse  the  jury  by  requiring  them  to  decide  is^sues  which  should 
have  been  decided  by  the  court;  that  it  put  to  them,  first,  the  ques- 
tion whether  John  Bramel  signed  the  paper,  and  the  further  ques- 
tion whether  the  two  witnesses  were  present  when  he  signed  it, 
and  signed  it  as  witnesses  in  his  presence.  There  being  no  dispute 
about  these  matters,  it  is  argued  that  the  court,  and  not  the  Jury, 
ought  to  say  whether  the  paper  was  properly  executed.  This  con- 
tention is  sound,  upon  the  authority  of  Word  v.  Whipps,  16  Ky. 
Law  Rep.,  403.  But  in  this  case,  as  in  the  case  cited,  the  error  was 
not  prejudi<*jal  to  the  rights  of  appellants,  for  the  Jury,  by  their  ver- 
dict, found  that  it  was  so  subscribed,  a  conclusion  to  which  the  court 
must  have  come  as  matter  of  law.  A  further  objection  to  this  in- 
struction is  that  it  required  the  jury  to  pass  upon  the  question  of 
whether  the  attesting  witnesses  were  credible  witnesses  or  not,  and 
that,  by  coupling  the  question  of  the  credibility  of  these  two  wit- 
nesses with  the  testamentary  capacity  of  the  testator,  an  advantage 
\*as  given  to  the  propounders  of  the  will  by  giving  undue  weight 
and  prominence  to  their  testimony. 

It  is  true  that  in  the  case  of  Fuller  v.  Fuller,  83  Ky.,  345,  this 
court  held  that  the  word  **credible"  was  used  in  the  statute  in  the 
sense  of  competent,  and  that  it  was  for  the  court  and  not  for  the 
jury  to  determine  the  question  of  the  competency  of  the  attesting 
witnesses.  In  that  case  the  propounders  of  the  will  complained  of 
the  submissioo  of  the  question  to  the  jury  as  requiring  the  jury  to 
decide  in  their  favor  a  question  which,  in  that  case,  should  have 
been  decided  in  their  favor  by  the  court  as  matter  of  law.  We  can 
conceive  that  the  jury  might  in  some  chscs  have  l>een  misled  to  the 
prejudice  of  the  propounders  by  such  an  instruction,  as  it  required 
them  to  satisfy  the  jury  that  the  witnesses  were  credible;  but  w*e  do 
not  think  that  this  error  was  prejudicial  to  the  appellants.  In  the 
Fuller  case  the  court  refused  to  reverse,  although  the  error  in  that 
case  was  against  the  propounders. 

It  is  further  urged  that  instruction  7  was  erroneous  as  being  in- 
<?onsistent  with  instruction  1.  That  instruction  was  its  follows:  "If 
the  jury  believe  from  the  evidence  that  the  paper  in  contest  was  ob- 
tained by  undue  influence  exertnl  on  John  Bramel,  either  by  any 
of  the  beneficiaries  named  in  the  pnper,  or  by  any  other  person,  then 
they  will  find  that  the  paper  in  nueslioii  is  not  the  last  will  of  John 
Bramel,''  following  with  the  dennition  of  undue  influence. 

Appellants  claim  that  these  instructions  are  contradictory;  that  in 
one  thev  were  instructed  to  find  for  the  propounders,  if  they  be- 
lieved Bramel  to  be  of  sound  mind,  and  in  the  other  to  find  against 
them,  if  they  believed  he  was  unduly  influenced.  This  court  has 
often  held  tliat  instructions  given  to  a  jury  are  to  be  considered  as  a 
whole,  and  that  omissions  in  one  instruction  can  be  supplied  by  ref- 
erence lo  another;  and,  while  it  would  have  been  perhaps  better  to 
have  added  to  instruction  No.  1  the  words  **Unless  they  believe  as 
indicated  in  Instruction  No.  7,"  we  do  not  think  they  could  have  mis- 
Jed  the  jury,  even  if  we  assume  that  the  record  discloses  sufficient 
-evidence  of  undue  influence  to  form  a  basis  for  an  instruction  upon 
<hat  subject. 
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Instruction  No.  2,  also  complained  of,  is  as  follows:  ''If  the  jury 
believe  from  all  the  evidence  that  said  instrument  of  writing  is  con- 
sistent in  its  provisions  and  rational  on  its  face,  the  presumption  is 
that  said  John  Bramel  was  of  sound  mind  at  the  time  of  its  execu- 
tion, and  the  burden  shifts  to  contestants  to  show  that  he  was  not  of 
sound  mind  at  that  time." 

It  is  earnestly  contended  that  the  burden  of  proof  does  not  shifty 
and,  while  this  court  has,  in  various  cases,  objected  to  the  use  of  such 
phrases  as  *'burden  of  proof"  and  "preponderance  of  evidence"  in 
instructions  to  juries,  their  use  is  not  necessarily  reversible  error. 

Jud);e  Marshall,  in  the  case  of  Hawkins  v.  Grimes,  13  Ben.  Mon- 
roe, 257,  decided  that  **If  upon  the  whole  evidence,  pro  and  con^ 
it  be  doubtful  whether  the  party  be  sane  or  not,  then  the  presump- 
tion in  favor  of  sanity  may  operate  to  decide  the  question  otherwise 
in  equipoise." 

In  the  case  of  Milton  v.  Hunter,  13  Bush,  163,  Chief  Justice  Lind- 
say condemned  an  instruction  which  placed  the  burden  of  proof  as 
to  testamentary  mpacity  upon  the  propounders,  in  an  opinion  in 
which  he  used  almost  the  exact  phrase  used  in  the  instruction  com- 
plained of,  saying:  *^\Vhen  the  propounders  of  a  will  have  proved 
the  due  execution  of  a  paper  not  irrational  in  its  provisions,  nor  in- 
consistent in  its  structure,  language  or  details  with  the  sanity  of  the 
testator,  the  presumption  of  law  makes  out  for  them  a  prima  facie 
case,  and  the  burden  of  showing  that  the  testator  was  not  in  fact  of 
sound  and  disposing  mind  and  memory  at  the  time  of  the  execution 
of  the  will  is  shifted  upon  the  contestants." 

Judge  Lindsay  there  held  that  the  instructions  under  considera- 
tion in  effect  took  from  the  propounders  the  benefit  of  the  presump- 
tion of  sanity.  So  in  the  case  of  Flood  v.  Pragolf,  79  Ky.,  612. 
Judge  Hines,  delivering  the  opinion  of  the  court,  said:  '*In  tact  it 
is  not  ordinarily  necessary  that  the  propounders  should  show,  as  they 
did  by  attesting  witnesses,  that  the  testator  was  of  sound  mind,  pro- 
vided the  statutory  requirements  were  complied  with,  and  there  is 
nothing  in  the  paper  when  presented  which  is  irrational  and  incon- 
sistent.   Then  the  burden  shifts  to  the  contestants." 

And  in  Iho  case  of  Fee  v.  Taylor,  83  Ky.,  259,  Judge  Holt  stated 
the  law  as  follows:  **  When,  however,  the  due  execution  of  a  paper, 
rational  in  its  provisions  and  consistent  in  its  details  of  language  and 
structure,  has  been  proven  the  propounder  had  made  out  a  prima 
facie  case,  and  the  burden  of  showing  that  the  testator  was  not  of  a 
sound  and  disposing  mind  when  the  writing  was  executed,  shifts  to 
the  contestant.  The  third  instruction  given  by  the  court  conformed 
to  this  rule." 

The  exact  question  raised  in  the  case  at  bar  was  made  in  the  case 
cited,  and  decided  contrary  to  the  contention  of  appellants. 

It  is  claimed,  however,  that  in  Johnson  v.  Stivers,  95  Ky.,  128,  in 
an  opinion  by  Judge  Hazelrigg,  the  doctrine  we  have  stated  was 
modified  by  saying:  '*The  burden  was  on  the  propounders  to  show* 
by  a  preponderance  of  evidence,  that  the  testatrix  was  of  testamen- 
tary capacity,  and  on  the  contestants  to  show  by  a  preponderance  of 
testimony  that  she  was  unduly  influenced  or  coerced,  as  defloed  in 
the  instructions,"  referring  to  the  case  of  Fee  v.  Taylor,  above  cited,, 
and  other  cases. 

The  reference  to  Fee  v.  Taylor,  in  support  of  the  opinion,  would 
clearly  indicate  that  it  was  not  intended  to  modify  the  doctrine  there 
laid  down,  and  that  the  statement  that  the  burden  as  to  testamentary 
capacity  was  on  the  propounders  referred  to  the  establishment  of  a 
prima  facie  case. 
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And  in  Barlow  v.  Water.'*,  16  Ky.  Law  Rep.,  426,  this  court,  in 
another  opinion  by  Judge  Hazelrigjs:,  confirms  our  conclusion  as  to 
what  was  meant  by  the  opinion  in  Johnson  v.  Stivers  by  sayinjgf: 
**No.  7  places  the  burden  of  proof,  as  to  the  execution  of  the  paper 
in  the  manner  defined  in  No.  1,  on  the  propounders,  and  the  burden 
of  showing  undue  influence  or  unsoundness  of  mind  on  the  contest- 
ants. This  conforms  to  the  rule  laid  down  by  this  court  in  Fee  v. 
Taylor,  83  Ky.,  2oi),  and  Johnson  v.  Stivers,  95  Ky.,  128. 

While  we  think  it  better  practice  to  instruct  the  jury  that  if  they 
believe  from  all  the  evidence  the  testator  was  of  sound  and  dispos- 
ing mind,  etc.,  they  should  find  accordingly,  with,  perhaps,  a  state- 
ment of  the  presumption  of  sanity,  yet  the  instruction  given  in  this 
case  is,  by  the  established  rule  in  the  State,  not  reversible  error. 

Instruction  Ko.  3,  which  begins  by  stating  to  the  jury,  alinost  in 
the  language  used  by  Judge  Simpson  in  Howard  v.  Coke,  7  Ben. 
Monroe,  608,  that  **the  soundness  of  mind  referred  lo  in  the  instruc- 
tions is  not  necessarily  such  strength  of  mind  as  will  enable  a  man 
to  fairly  contract  with  another  at  arms  lentrth,  or  of  trafticing  in 
property  and  managing  it  advantageously,"  is  also  objected  to  as 
misleading,  because  a  statement  of  a  mere  abstract  propasition.  The 
instruction,  however,  firoceeds  with  a  correct  definition  of  the  ca- 
pacity required  to  render  a  man  mentally  competent  to  make  a 
will. 

And  in  Wise  v.  Foote,  81  Ky.,  10,  a  case  frequently  referred  to  in 
later  opinions  of  this  court  upon  this  subject,  almost  the  exact  lan- 
guage of  the  instruction  wus  used  as  a  correct  statement  of  the  law. 
The  latter  part  of  this  instruction  is  also  complainrd  of  as  by  impli- 
cation, stating  to  the  jury  that  the  testator  owed  duties  to  the  devi- 
sees named  in  the  paper.  That  part  of  the  instruction  is  as  follows: 
**But  the  capacity  required  to  render  a  man  mentally  competent  to 
make  a  will  exists  when  the  testator  has  will,  mind  and  memory  to 
sufficiently  understand  that  he  is  selecting  the  person  or  persons 
whom  he  wishes  to  have  his  property,  and  to  know  his  properly  and 
the  natural  objects  of  his  bounty,  and  his  duties  to  them  and  to  the 
persons  upon  whom  his  property  is  bestowed  by  the  testamentary 
paper  which  he  signs,  and  to  make  such  disposition  in  accordance 
with  a  then  settled  purpose  of  his  own.'' 

We  do  not  think  that  this  instruction  was  an  instruction  that  he 
owed  duties  either  to  the  natural  objects  of  his  bounty  or  to  the 
persons  upon  whom  he  bestowed  his  property,  but  that  it  left  the 
jury  to  decide  the  question  of  mental  capacity  to  know  whether  or 
not  he  owed  them  duties,  and  must  have  been  so  understood  by  the 
jury.  This  part  of  the  instruction  is  also  in  great  part  a  quotation 
from  Wise  v.  Foote,  supra,  to  which  this  court  referred  with  ap- 
proval in  Johnson  v.  Stivers,  Oo  Ky.,  128,  sayinor:  '* The  other  in- 
structions conformed  to  the  law  as  laid  down  in  Wise,  <&c.  v.  Foote, 
81  Ky.,  15." 

The  remaining  objection  to  this  instruction  is  that  it  uses  the  words 
**in  accorciance  with  a  then  settled  purpose  of  his  own"  as  carrying 
with  them  the  idea  of  less  permanence  and  stability  than  the  w'ords 
**fixed  purpose."  The  words  "fixed  purpose  of  his  own"  have  been 
often  approved  by  this  court  in  this  ccmnection,  but  we  do  not  think 
that  tlie  words  used  were  or  could  have  been  understood  by  the  jury 
to  have  a  materially  different  meaning  from  the  language  which  is 
more  commonly  made  use  of. 

The  objection  is  not  well  taken  which  is  urged  to  the  refusal  of  the 
court  to  permit  appellants  to  prove  by  appellee,  Martha  Bramel  that 
on   a    former    trial    William    Coleman,  a   devisee,  testified   to   a 
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certain  conversation  between  the  appellees,  Martha  and  John  W. 
Bramel.  We  can  see  no  ground  for  the  admission  of  such  testimony. 
It  was  not  an  admi&slon  at^ainst  intere:^t  by  Coleman,  imt  hearsay  as 
to  an  admission  against  interest  by  Martha  and  John  Bramel,  nor 
do  we  think  the  other  refusals  to  admit  testimony  were  material. 
Wherefore,  the  judgment  is  affirmed. 


Chesapeake  &  Ohio  Ry.  Co.  v.  Smith. 
(Filed  March  19,  1897.) 

1.  Fire  caused  by  sparks  from  railroad  locomotive — ContHbutory  negligence — 
Pleading — In  this  action  to  recover  damages  for  the  destruction  of  a  barn  and 
its  contents,  alleged  to  have  been  caused  by  sparks  from  a  locomotive  on  ap- 
pellant's railroad,  the  plea  of  contributory  negligence  was  properly  set  up  in 
these  words,  that  the  appellee,  **on  the  occasion  in  question,  was  guilty  of  neg- 
ligence on  his  part,  and  that  said  negligence  contributed  to  the  injury  com- 
plained of  by  him,  and  that  but  for  such  negligence  on  his  part  the  injury 
would  not  have  happened,"  a  specific  allegation  of  the  facts  constituting  such 
negligence  not  being  necessary. 

2.  Principal  and  agent — Evidence — Res  gestce — A  statement  made  by  the 
claim-agent  of  the  railway  company  to  the  appellee  that  he  would  pay  the 
claim  within  siicty  days  was  not  admissible  in  evidence  either  as  an  admission 
of  liability  on  the  part  of  the  company  or  as  part  of  the  res  gestae. 

Wadswbrth  &  Cochran  for  appellant. 

Thomas  R.  Phister  and  L.  W.  Robertson  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  Court  by  Judge  Burnam. 

This  case  was  brought  by  appellee  to  recover  damages  for  the  de- 
struction of  his  barn  and  contents  by  fire,  allejjed  to  have  originated 
from  sparlcs  from  a  locomotive  on  the  appellant's  railroad,  and  re- 
sulted in  a  judgment  in  favor  of  appellee  for  the  sum  of  $800.  Ap- 
pellant seeks  a  re'^^rsal  for  several  alle«:ed  errors  occurring  on  the 
trial. 

First,  appellant  plead  as  a  part  of  its  defense  in  the  action  that 
the  appellee,  Smith,  *'on  the  occasion  in  questir)n  was  guilty  of  neg- 
ligence on  his  part,  and  that  said  negligence  contributed  to  the 
injury  complained  of  by  him,  and  that  but  for  such  negligence  on 
his  part  the  injury  would  not  have  happen'^d." 

The  plaintiff  moved  the  court  to  require  the  defendant  to  set  out 
the  facts  in  full  and  sp)ecially  on  which  he  relied  to  support  this 
plea  of  contributory  negligence. 

Against  the  contention  of  the  appellant  the  court  sustained  this 
motion,  and,  upon  his  refusal  to  amend  as  indicated,  this  defense 
was  striken  from  the  pleadings. 

This  question  as  to  whether  defense  can  be  made  under  a  plea  of 
general  denial,  as  in  this  case,  or  whether  the  facts  must  be  specially 
alleged,  is  not  entirely  free  from  difficulties.  In  fact,  it  has  been 
ruled  both  ways  m  the  United  States.  Generally  it  may  be  said 
that  in  those  States  **where  it  is  incumbent  on  the  defendant  to 
plead  contributory  negligence  specially,  and  where  the  defense  can 
not  l)e  made  under  a  general  denial,  the  trend  of  authorities  is  that 
a  general  averment  that  the  plaintiff  was  guilty  of  negligence  which 
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contributed  to  the  injury,  and  that  he  could  have  avoided  all  dam- 
age by  the  exercise  of  proper  care,  is  not  {rood;  the  acts  and  the 
facts  constituting  such  contributory  negligence  should  he  averred.'^ 
(See  Encyclot)e<iia  of  Pleading  and  Practice,  volume  5,  page  12.) 

In  the  case  of  the  Tennessee  Coal  Co.  v.  Herndon  (KM)  Ala.,  451), 
the  defendant  pleaded  contributory  negligence  in  these  words: 
**That  the  plaintiff's  intestate  was  himself  guilty  of  negligence 
which  approximately  ccmtributed  to  his  alleged  injury."  The  t^urt 
said:  **  A  deuiurrer  was  sustained  to  this  plea  on  the  ground  that  the 
plea  did  not  definitc'iy  state  in  \ihat  the  contributory  negligence 
consisted,  but  merely  averred  contributory  negligence  generally." 

We  have  held  that  under  our  system  of  pleadings  damage  suits 
consist  of  but  little  more  than  averments  of  conclusions.  Many 
pleas,  in  form  like  the  one  under  consideration,  have  pas-^ed  this 
court,  but  there  had  been  no  objection  raised  against  the  plea  in  the 
trial  court,  and  it  would  be  regarded  by  us  as  a  plea,  in  short,  by 
consent. 

So  in  the  case  of  the  Phoenix  Insurance  Company  v.  Mogg  (78 
Ala.,  301,  the  court  held:  **A  plea  by  defendant,  which  consisted 
wholly  of  a  conclusion  of  law,  is  not  sufficient,"  holding  that  there 
should  be  a  succinct  statement  of  the  facts  relied  on  as  a  cause  of 
action. 

In  the  case  of  Harrison  v.  the  Missouri  Railway  Company  (74 
Missouri,  864),  after  speaking  of  the  duty  of  defendant  to  state  the 
specific  facts  of  the  negligence  complained  of,  says:  "If  necessary  ta 
state  the  particular  facts  constituting  negligence  before  a  railroad 
company  can  be  made  liable  for  the  (*on8equences  of  negligence,  it 
follows  necessarily  that,  when  such  company  seeks  exemption  from 
liability  to  the  party  complaining  on  the  ground  that  the  injury 
complained  of  was  occasioned  by  the  negligence  of  the  other  party^ 
it  should  also  set  up  the  facts  constituting  such  negligence." 

So  it  has  been  held  in  a  number  of  other  cases,  but  the  general 
practice  in  this  State  seems  to  have  been  to  allow  the  plea  of  con- 
tributory negligence  in  the  general  form  in  which  it  is  relied  on 
here,  and  seems  to  rest  largely  upon  the  authority  of  Mr.  Bliss  in 
his  work  on  Code  Pleading.  In  section  211  of  that  work,  in  point- 
ing out  the  distinction  in  pleading  fraud  and  negligence,  he  saysr 
^'To  charge  fraud  it  is  not  enough  to  say  that  the4»arty  fraudulently 
procured,  or  fraudulently  did  this  or  that,  or  committed  a  fraud; 
they  are  but  conclusions  of  law.  The  facts  constituting  the  fraud 
must  be  stated.  On  the  other  hand,  a  general  allegation  of  negli- 
gence is  allowed.  Negligence  is  the  ultimate  fact  to  be  pleaded,  and 
IS  not  a  legal  conclusion,  as  the  defendant  did  run  and  manage  one 
of  their  cars  in  such  a  careless,  rec*kless  and  negligent  manner  that 
death  was  caused.  The  law  draws  the  conclusion  in  both  cases,  yet 
we  have  seen  that  negligence  possesses  more  the  element  of  fact  than 
fraud.  In  fraud  the  facts  are  misrepresentation  and  (lec*eit;  the  term 
^fraud'  is  a  legal  epithet  applied  to  such  facts.  Fraud  is  not  an  act; 
not  a  thing  in  itself  any  more  than  murder.  We  say  that  one  Is 
guilty  of  fraud  because  he  has  done  so  and  so;  it  is  the  legal  conclu- 
sion of  these  facts.  But,  on  the  other  hand,  negligence  is  not  a  term 
given  by  law  to  certain  conduct,  but  forms  part  of  the  act  from 
which  the  injury  has  arisen.  Specific  acts  constituting  negligence 
can  seldom  be  directly  shown,  but  is  presumed  from  injuries 
which  ordinarily  result  only  from  negligence.  For  instance,  the 
driver  upsets  a  coach  and  breaks  a  passenger's  arm.  Careful  driv- 
ing will  hardlij^have  such  a  result;  the  passenger  knows  there  has 
been  negligence,  but  he  will  not  be  likely  to  know  in  what  it  con- 
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sisted.  So,  where  a  locomotive  sets  fire  to  fields  and  buildinfps  along^ 
the  track,  the  sufferer  can  not  state  in  what  the  negligence  consists— 
whether  there  is  a  defect  in  the  furnace  or  carelessness  in  the  man* 
ageraent— some  neglijjrence  is  presumed,  and  it  must  of  necessity  be 
ail^^  generally.  And  the  same  rules  apply  to  an  answer  which 
sets  up  contributory  negligence." 

This  court  took  this  view  in  the  case  o(  the  L.  &  N.  B.  R.  Co. 
V.  Wolf  (80  Ky.,  82).  The  court,  in  deciding  that  case,  used 
this  language:  '4t  is  contended  by  counsel  that  the  reply  fails  to 
deny  the  substantive  facts  constituting  contributory  negligence,  and 
only  traverses  the  averment  of  negligence,  which  is  by  denying  a 
legal  conclusion.  The  error  in  this  position  lies  in  the  assumption 
that  the  allegation  of  negligence  is  a  mere  legal  conclusion,  and  that 
the  supposed  substantive  facts  constitute  contributory  negligence, 
neither  of  which  is  true.  The  absence  of  care  in  the  {)erformance  of 
an  act  is  not  merely  the  result  of  such  absence,  but  the  absence 
itself,  and  it  is  nut,  therefore,  a  mere  conclusion  of  law,  and  may  be 
pleaded  generally"  in  an  answer,  the  facts  having  been  specifically 
set  out  in  the  petition.  And  in  many  other  cases  which  have  been 
decided  in  this  court,  the  plea  of  contributory  negligence  was  set 
out  substantially  as  in  the  amended  answer  of  defendant,  and  have 
been  held  good.  There  are  many  ways  in  cases  such  as  this,  in 
which  landholders  may  be  guilty  of  such  contributory  negligence  as 
may  defeat  recovery  for  losses  sustained.  (S^e  Sherman  and  Red- 
field  on  Negligence,  sections  679  to  682,  and  Wood  on  Railways, 
Minor's  eUitiou,  1575  to  1600. 

We  are,  therefore,  of  the  opinion  that  the  court  erred  in  striking 
this  plea  from  the  amended  answer.  Another  ground  of  error  com- 
plained of  was  the  admission  by  court  of  a  statement  made  by  ap- 
pellee in  his  testimony  before  the  jury  that  Patton,  the  claim  agent 
of  appellant,  had  said  that  he  would  settle  the  claim  and  would  pay 
it  in  sixty  days;  and  also  in  permitting  his  son-in-law  to  testify  that 
Patton  had  said  (at  the  time  he  came  to  ascertain  the  causes  of 
the  injury  complained  of  that,  in  his  conversation  with  appellee), 
**you  will  likely  hear  from  it  in  thirty  or  sixty  days;  he  said  that 
we  would  be  paid  for  it,  and  that  we  would  hear  from  it  in  sixty 
days."  This  testimony  was  excepted  to  at  the  time,  and  the  court 
allowed  it  to  go  to  the  Jury  over  the  appellant's  objection. 

This  is  not  an  action  upon  a  contract  or  agreement  entered  into  by 
the  company  through  lis  claim  agent,  Patton.  It  is  a  suit  for  in- 
juries resulting  from  negligently  allowing  sparks  to  escape  from  the 
locomotive.  And  whilst  it  is  very  plausibly  contended  by  appellee 
that  this  evidence  was  not  introduced  to  show  admission  of  liability 
on  the  part  of  the  railroad;  that  no  instruction  was  predicated  upon 
it,  and  that  the  jury  were  alone  ditected  to  find  upon  the  evidence 
that  the  spark  arrester  was  out  of  order,  and  that  the  testimony  was 
competent  because  it  was  part  of  a  conversation  which  had  been 
called  out  by  plaintiff,  being  a  part  of  the  res  gestce  of  the  conversa- 
tion, it  is  well  settled  that  ^Hhe  admissions  or  declarations  of  an 
agent  are  received  in  evidence  against  a  principal  but  as  parts  of  the 
res  gestce;  hence,  only  such  as  accompany  the  acts  which  are  relied 
on  tor  recovery  can  be  proven.  Thus,  it  is  not  true  that  where  an 
agency  is  established,  the  declarations  of  agents  are  admitted  merely 
because  they  are  his  declarations.  They  are  only  evidence  when 
they  form  a  part  of  the  contract  entered  into  by  the  agent  on  behalf 
of  *)  principal,  and  in  that  case  they  become  admissible.  The  cases, 
on  the  subject  draw  this  distinction  between  the  declarations  of  the 
agent  accompanying  the  making  of  an  agreement,  and,  therefore^ 
vol.  i« — 69 
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forming  part  of  an  agreement,  and  those  made  either  at  a  subse- 
quent or  antecedent  period.  The  basis  of  such  admissions  is  the 
legal  identity  of  principal  and  a"  agent,  and  the  fact  that  his  decla- 
rations are  a  part  of  the  res  (/estce.^^  (See  McDermott  v.  Hannibal 
and  St.  Joe  R.  R.  Co.,  73  Missouri,  616;  39  American  Reports,  526; 
Moore  v.  Meecham,  10  N.  Y.,  207.) 

'*This  is  now  the  well-cjstablished  doctrine,  and  its  application  to 
other  acts  of  an  a^ent,  besides  that  of  making  contracts,  is  equally 
well  settled  that  the  declarations  of  an  agent  are  received,  not  as  ad- 
missions, but  as  part  of  the  res  gestce.^^ 

In  the  case  of  the  Virginia  &  Tennessee  R.  R.  Co.  v.  Sayers  (26 
Grattan,  328),  the  court  said:  '*It  is  true  that  where  the  acts  of  the 
agent  will  hind  the  principal,  his  declarations,  representations  and 
admissions  respecting  the  subject-matter  will  also  bind  him  if  made 
at  the  same  time,  and  constitute  a  part  of  the  res  gestae.  They  are 
of  the  nature  of  original  evidence,  and  not  hearsay — representations 
and  statement  in  such  cases  being  the  ultimate  facts  to  be  proven, 
and  not  mere  admissions  of  some  other  fact." 

In  this  case  the  agent  knew  nothing  whatever  of  the  burnlngr.  He 
was  simply  seeking  information  on  that  point,  and  the  extent  of 
appellee's  injuries,  therefore,  declarations  on  his  part  relating  to  the 
facts  of  negligence  sued  on  can  not  be  competent,  as  they  were  cer- 
tainly not  a  part  of  the  res  gestce  of  the  negligence  which  occasioned 
the  loss,  and  it  would  be  very  ditflcult  for  juries  to  draw  the  nice 
distinctions  suggested  by  the  counsel  as  to  the  purposes  for  which 
such  evidence  was  admitted.  They  would  be  very  likely  to  regard 
such  dei'larations  as  an  admission  of  liability  for  negligrence  on  the 
part  of  appellant,  and  a  promise  to  pay,  and  consequently  highly 
prejudicial  to  the  railroad  company. 

\Ve  think  it  was  error  to  have  admitted  this  testimony,  and  for 
the  reasons  name<l  this  case  is  reversed  and  remanded  for  proceed- 
ings consistent  herewith. 


CliABKE'S  ADM'R  v.  LoUISVILLE  &   NASHVILLE  R.   R.  CO. 

(Filed  March  9,  1897.) 

1,  Injury  from,  putting  arm  outside  car  window — Willful  neglect  —Election — 
In  an  action  by  a  personal  representative  under  section  6  of  Kentucky  Stat- 
i^tes  to  recover  damages  for  the  death  of  his  intestate,  the  petition  alleging  in 
one  paragraph  that  the  death  was  caused  by  the  willful  neglect  of  the  defend- 
ant, and  in  another  paragraph  that  it  was  caused  by  the  gross  negligence  of 
defendant,  but  one  cause  of  action  was  stated,  and  the  way  to  correct  the  peti- 
tion was  not  by  a  motion  to  compel  plaintiff  to  elect  which  cause  of  action  he 
would  prosecute. 

.  2,  Same — Punitive  damages — Under  section  241  of  the  Constitution,  which 
provides  that  "whenever  the  death  of  a  person  shall  result  from  an  injury  in- 
flicted by  negligence  or  wrongful  act,  the  a  in  every  such  case  damages  may  be 
recovered  for  such  death  from  the  corporations  or  persons  causing  same,  the 
legislature  has  the  power  to  fix  the  degree  of  negligence  for  which  punitive 
damages  may  be  awarded,  and  to  provide,  as  it  has  done,  by  section  6,  Ken- 
tucky Statutes,  that  such  damages  may  be  awarded  where  the  "negligence  is 
gross." 

5.  Contributw'y  negligence— The  word  "willful,"  as  descriptive  of  a  degree  of 
negligence,  is  now  eliminated  from  the  statute,  the  provision  of  section  6, 
Kentucky  Statutes,  that  punitive  damages  may  be  awarded  where  the  "act  is 
willful"  having  no  reference  to  acts  of  negligence;  and,  therefore,  the  rule  that 
contributory  negligence  could  not  be  pleaded  as  a  defense  to  an  action  for 
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^illfiil  neglect,  which  applied  under  section  3,  chapter  57,  General  Statutes, 
does  not  apply  to  an  action  under  section  6,  Kentucky  Statutes,  although  will- 
ful neglect  be  alleged. 

4.  Where  a  passenger  on  a  railroad  train  in  passing  through  a  tunnel  vol- 
untarily though  inadvertently  placed  a  part  of  his  arm  outside  the  car  window 
in  placing  hia  eye-glasses  in  his  pocket,  and  while  his  arm  thus  protruded  it 
«ame  in  contact  with  an  upright  timber  in  the  tunnel  causing  an  injury  which 
resulted  in  his  death,  the  passenger  was  guilty  of  such  contributory  negligence 
■as  to  preclude  a  recovery  from  the  railroad  company. 

5.  Where  there  is  no  controversy  as  to  the  facts  or  they  are  admitted,  and  but 
one  inference  can  be  drawn  from  them,  then  it  is  the  duty  of  the  court  to  de- 
clare their  effect  in  law.  And  as  the  facts  alleged  in  the  petition  in  this  case 
showed  that  plaintiff's  intestate  was  guilty  of  such  contributory  negligence  as 
to  preclude  a  recovery,  it  was  proper  to  sustain  a  demurrer  to  the  petition. 

Hanson  Kennedy  and  G.  W.  Cassidy  for  appellant. 

Q.  C.  Lockhart,  W.  H.  Wadsworth  and  W.  G.  Bearing  for  appel- 
lee. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Decedent,  S.  D.  Clarke,  in  July,  1894,  was  a  passenger  on  defend- 
ant's passenger  train,  and  whilst  going  from  Carlisle,  Ky.,  to  Helena 
Station,  Ky.,  in  passing  through  a  tunnel  his  arm  protruded  through 
a  window  in  the  coach,  struck  an  upright  timber  in  the  tunnel, which 
had  been  placed  there  by  the  defendant,  and  the  collision  of  the  arm 
with  the  timber  inflicted  an  injury  from  which  he  died  in  a  few  days 
thereafter. 

I  is  averred  that  the  accident  occurred  in  the  manner  as  follows: 
That  the  intestate  was  sitting  on  the  left  side  of  the  car  by  a  window 
that  was  hoisted;  that  he  took  hold  of  the  left  lappel  of  his  coat  with 
his  left  hand  for  the  purpose  of  raising  same  so  as  to  enable  him  to 

gut  his  eyeglasses  in  his  vest  pocket  on  the  left  side  with  his  right 
and;  that  as  he  raised  the  left  lappel  of  his  coat  with  his  left  hand 
for  the  purpose  stated  he,  without  mtending  to  do  so,  protruded  the 
«lbow  of  his  left  arm  through  the  open  window,  not  more  than  three 
inches  beyond  the  place  where  the  sash  would  be  when  the  window 
is  shut,  and  not  more  than  one  and  one-half  inches  beyond  the  outer 
surface  of  the  side  of  the  car;  that  when  his  elbow  was  thus  pro- 
truded the  upright  timbers  in  the  tunnel  were  in  such  close  prox- 
imity to  the  side  of  the  car  that  they  struck  his  arm  near  the  elbow. 
It  is  also  averred  that  the  width  of  the  tunnel  had  been  reduced  in 
repairing  it ;  that  at  the  time  the  injury  occurred  and  for  months 
previous  thereto  the  tunnel  was  in  a  dangerous  condition,  and  the 
upright  timbers  in  the  side  of  the  tunnel  were  in  such  close  prox- 
imity to  the  iron  rails  therein  that  when  cars  passed  through  the 
natural  and  usual  oscillations  of  the  cars  were  sufficient  to  cause 
them  to  strike  a£[ainst  the  timbers;  that  the  sides  of  the  passenger 
<»rs  did  often  strike  against  the  timt)ers,  and  that  the  condition  of 
the  tunnel  as  described  existed  when  the  accident  occurred. 

The  petition  as  originally  tiled  was  in  two  paragraphs.  In  the  first 
it  was  charged  that  the  accident  was  the  result  of  willful  neglect;  in 
the  second  it  was  charged  that  it  resulted  from  gross  negligence.  The 
court  compelled  the  plaintiff  to  elect  which  cau^e  of  action  she  would 
prosecute.  She  elected  to  prosecute  the  cause  stated  in  the  first  para- 
i^raph.  Although  the  plaintiff  had  two  paragraphs  in  the  petition 
there  was  in  fact  but  one  cause  of  action  (if  any  existed)  stated.  The 
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way  to  correct  the  petition  wa«  not  by  a  motion  to  compel  plaintifT 
to  elect  whicli  cause  of  action  she  would  prosecute.  The  plaintiflT 
elected  to  prosecute  the  action  under  the  first  paragraph  of  tne  })eti- 
tion,  charging  the  Injury  resulted  from  wUlful  neglect  In  our  opin- 
ion, as  hereinafter  stated,  there  is  not,  under  the  present  statute  (the 
one  in  force  when  the  accident  occurred),  a  cause  of  action  for  ''will- 
ful neglect." 

We  will  consider  the  case  as  if  the  petition  contained  appropriate 
averments  under  the  statute  as  to  negligence.  Section  241  of  the 
Constitution  is  as  follows:  ''Whenever  the  death  of  a  person  shall 
result  from  an  injury  inflicted  by  negligence  or  wrongful  act  then  in 
every  such  case  damages  may  be  recovered  for  such  death  from  the 
corporations  or  persons  causing  same." 

As  the  constitutional  provision  relating  to  the  liability  for  produc- 
ing death  by  wrongful  act  or  negligence,  and  as  the  general  assem- 
bly has  a  law  (section  6,  Kentucky  Statutes)  under  the  constitutional 
provision  (section  241),  we  have  very  much  desired  to  arrive  at  the 
intention  of  those  who  made  the  organic  and  statutory  laws,  the  con- 
struction of  which  U  involved  in  this  case. 

This  court  held  (Henderson's  adm'r  v.  K.  C.  R.  R.  Co.,  86  Ky.,. 
889:  Jordan's  adm'r  v.  C,  N.  O.  &  T.  P.  Ry.  Co.,  89  Ky.,  40},  no  one 
(?ouid  maintain  an  action  (under  section  3,  chapter  57,  General  Stat- 
utes), when  death  was  caused  by  "willful  neglect"  unless  the  deceased 
left  a  widow  or  child.  The  general  H&senibly  had  failed  to  amend  the 
statute  so  as  to  allow  a  recovery  in  cases  where  the  decedent  left 
neither  widow  or  child. 

These  were  the  conditions  which  suggested  to  the  Constitutional 
Convention  the  incorporation  of  section  241  of  the  present  Constitu- 
tion. 

When  the  Constitution  was  adopted,  under  the  statute,  punitive 
damages  could  be  awarded  if  the  life  was  destroyed  by  willful  neg- 
lect. 

Section  6,  Kentucky  Statutes,  reads  as  follows :  "  Whenever  the 
death  of  a  person  shall  result  from  an  injury  inflicted  by  negligence 
or  wrongful  act  then  in  every  such  case  damages  may  be  recovered 
for  such  death  from  the  person  or  persons,  company  or  companies^ 
corporation  or  corporations,  their  agents  or  servants  causing  the 
same,  and  when  the  act  is  willful  or  the  negligence;  is  gross  punitive 
damages  may  he  recovered,  and  the  action  to  recover  such  dam- 
ages shall  be  prosecuted  by  the  personal  representative  of  the  de- 
ceased." 

There  is  omitted  from  this  section  the  words  "willful  neglect," 
which  were  in  the  former  statute.  Instead  of  the  present  statute  au- 
thorizing the  recoveryof  punltivedamages  when  the  life  is  destroyed 
by  willful  neglect  it  authorizes  a  recovery  of  punitive  damages  when 
the  "act  is  willful"  or  the  "negligence  is  gross." 

Punitive  damages  may  be  recovered  under  the  present  statute 
when  the  "negligence  is  gross." 

This  court  had  held  that  the  words  "willful"  and  "gross"  were 
not  synonymous,  and  from  the  definition  given  by  the  court  of  these 
words  '^wilUul,"  as  applied  to  negligence,  meant  a  higher  degree  of 
negligence  than  "gross."  The  word  "willful,"  as  descriptive  of  a 
degree  of  negligence,  is  eliminated  from  our  statute.  ''Willful"  and 
'*gro9s"  are  not  used  in  the  present  statute  as  synonymous  words. 
The  word  '•willful"  is  descriptive  of  the  "act,"  whilst  the  word 
"gross"  is  descriptive  of  a  degree  of  negligence. 

Under  "Lord  Campbell's  Act"  an  action  was  maintainable  against 
a  person  who,  by  his  "wrongful  act,  neglect  or  default,"  may  have 
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^»u3ed  the  death  of  another  person.  Mast,  if  not  all,  the  American 
states  enacted  statutes  substantially  similar  to  '*Lord  Campbell's 
Act." 

These  various  statutes  differ  widely  in  lan^uasfe  in  which  they 
•are  expressed,  both  from  the  English  act  and  from  each  other.  The 
words  **  wrongful  act"  had  no  place  in  our  statute  relating  to  actions 
for  the  destruction  of  life.  It  first  appeared  in  section  241  of  the  Con- 
stitution. It  is  a  more  comprehensive  term  than  the  word  ''negli- 
icence."  Neces-«arily  in  every  case  of  negligence  there  must  be  a 
""^  wrongful  act,"  either  of  omission  or  of  commission.  There  may  be 
«n  actionable  ''wrongful  act"  which  is  not  the  result  of  negligence, 
neither  is  there  an  element  of  negligence  in  it.  It  may  be  wiflfully 
or  intentionally  done.  The  words  *' wrongful  act"  denote  or  em- 
brace all  acts  other  than  those  constituting  mere  negligence,  which 
are  wrong,  and  inflict  an  injury  resulting  in  death. 

Our  conclusion  is  supported  by  the  language  of  the  statute,  which 
allows  a  recovery  of  punitive  damages  if  the  ''act  is  willful"  or  the 
^'negligence  is  gross."  If  the  general  assembly  was  enacting  a  stat- 
ute on  negligence  alone  wh^'  did  it  not  say  punitive  damages  could 
be  recovered  when  the  negligence  is  gross  or  willful.  If  the  Consti- 
tution and  statute  did  not  provide  for  a  recovery  for  an  injury  by 
negligence^  but  used  the  words  "wrongful  act,"  then  we  would  aa- 
judge  that  wrongful  acts  embraced  or  included  negligent  acts. 

Section  241  of  the  Constitution  did  not  repeal  section  3,  chapter  57, 
General  Statutes.    (Wright,  <&c.  v.  Wood,  96  Ky.,  56.) 

Section  6  of  the  present  statute  did  repeal  section  8,  chapter  57, 
General  Statutes. 

If  section  241  of  the  Constitution  did  not  repeal  section  8,  chapter 
57.  General  Statutes,  as  adjudged  in  Wright  v.  Wood,  thus  recog- 
nizing the  validity  of  an  act  of  the  general  assembly  to  fixing  a  "de- 
gree" of  negligence  for  which  punitive  damages  may  be  recovered, 
it  follows  that  the  general  assembly  can  change  or  designate  the  "de- 
gree" for  which  it  may  authorize  a  recovery  of  punitive  damages. 
Gross  is  a  degree  of  negligence  at  the  common  law.  We  do  not  thmk 
it  any  longer  an  open  question  as  to  the  authority  of  the  general  as- 
■sembly  to  pass  the  statute  in  question. 

This  court  held  in  Passamaneck's  adm'r  v.  Louisville  By.  Co.,  17 
Ky.  Law  Rep.,  768,  that  section  241  Is  not  intended  to  deprive  a  de- 
fendant of  the  right  to  rely  on  contributory  negligence  as  a  defense. 
Had  Clark  survived  the  injury  which  produced  his  death,  in  an  ac- 
tion by  him  for  damages  for  the  injury,  in  which  he  alleged  the  in- 
Jury  was  the  result  of  gross  negligence,  contributory  n^ligence 
would  have  been  available  as  a  defense.  We  can  perceive  no  rea- 
son why  it  should  not  be  equally  as  available  in  an  action  by  his 
personal  representative.  Plaintiff  seeks  to  avoid  the  defense  of  con- 
tributory negligence  by  alleging  that  the  death  resulted  from  willful 
neglect.  As  we  said,  the  present  statute  does  not  provide  that  pu- 
nitive damages  may  he  recovered  by  showing  willful  neglect.  It 
follows  that  the  former  adjudications  of  this  court,  that  contributory 
negligence  was  not  a  defense  when  willful  neglect  was  shown,  are 
not  applicable  to  actions  for  negligence  or  gross  negligence  under 
the  present  statute. 

We  will  further  but  briefly  consider  the  case  in  the  light  of  the 
rules  of  law  stated  and  such  others  as  are  applicable  to  it. 

In  Morel  v.  Miss.  Valley  Life  Ins.  Co.,  4  Bush,  587,  it  was  alleged 
that  the  plaintiff'  "inadvertently"  put  his  arm  a  short  distance  out 
•of  the  window  of  the  car,  when  his  hand  came  in  contact  with  a  post 
^hile  the  train  was  running  with  its  usual  velocity,  without  the 
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slightest  necessity  for  doincr  8o>  and  the  court  said  it  was  needieasfy 
and  negligenUy  aone,  and  he  was  not  entitled  to  recover. 

In  the  Stcliings  case,  5  Bush,  7,  the  arm  was  placed  out  of  the  win- 
dow vnthoughtedly  and  unnecessarily^  and  the  court  held  that  wheD 
one  places  his  arm  out  of  a  car  window  voluntarily  and  without  any 
qualifying  circumstances  impelling  him  to,  it  must  be  regarded  as 
negligence  in  se^  and  when  that  is  the  state  of  the  evidence  it  is  the> 
duty  of  the  court  to  declare  the  negligence  in  law. 

In  the  Favre  case,  91  Ky.,  544,  it  was  alleged  that  the  plain- 
tiff allowed  his  hand  to  protrude  eight  or  ten  inches  out  of  the  win- 
dow; that  the  train  was  running  at  a  dangerous  and  unusual  rate  of 
speed;  that  there  were  dangerous  obstructions  in  immediate  prox- 
imity to  the  track  unknown  to  him,  whereby  his  arm  was  broken. 

The  court  said  the  **rule  of  law  that  a  party  is  precluded  from  re- 
covt*ring  for  an  injury,  to  which  he  so  far  contributed  as  that  but  for 
his  own  negligence  and  want  of  ordinary  care  it  would  not  have- 
happened,  can,  upon  neither  principle  nur  public  policy,  be  relaxed 
or  qualified  in  this  character  of  case,  even  if  the  conduct.of  the  other 
party  could  be  logically  considered  in  any  case." 

The  cases  are  in  accord  with  the  current  of  authority.  In  fact  no 
cases  have  been  cited  in  which  a  contrary  view  is  expressed,  nor  do 
any  of  them  militate  against  them  except  in  a  case  or  two  in  juris- 
dictions where  the  doctrine  of  comparative  negligence  prevails.. 
This  doctrine  is  generally  denied  in  the  courts  of  this  countrv^ 
Whilst  the  timber  was  in  close  proximity  to  the  car,  and  a  slight, 
protrusion  of  the  arm  caused  the  injury,  and  whilst  the  facts  of  this- 
case  differ  somewhat  from  the  Morel,  tickings  and  Favre  cases,  yet 
we  are  unable  to  distinguish  it  from  them  so  as  to  hold  the  doctrine- 
of  those  cases  will  not  apply  to  this  one.  We  can  not  furnish  any 
rule  by  which  to  measure  the  distance  a  passenger  may  protrude  hi» 
arm  before  it  can  he  said  he  is  guilty  of  negligence.  It  is  the  fact 
that  he  does  so,  without  any  qualifying  circumstances  impelling^ 
him,  not  the  distance  so  protruded,  that  constitutes  the  negligence. 

Clarke  inadvertantly ,  unthoughiedly  and  unnecessarily^  if  not  pur- 
posely, allowed  his  arm  to  protrude  out  of  the  window  and  this  was- 
negligence  in  se;  although  he  did  so  in  placing  his  eyeglasses  in 
his  pocket,  nevertheless  it  was  his  own  act. 

The  necessity  for  adjudging  what  are  the  ''qualifying  circum- 
stances impelling  him  to  it"  (to  which  the  courts  refer),  which  ren- 
der the  act  of  putting  an  arm  outside  of  the  window  non-negligent^ 
does  not  arise  in  this  case.  It  is  not  alleged  that  the  arm  protruded 
in  consequence  of  the  oscillations  or  swerving  of  the  cars,  or  from, 
any  act  of  those  in  charge  of  the  train,  but  it  is  alleged  that  the  de- 
ceased put  his  arm  outside  of  the  window  of  the  car. 

The  tacts  aHeged  in  the  petition,  and  which  are  admitted  as  true- 
on  demurrer,  show  that  but  for  the  decedent's  own  negligence  and 
want  of  ordinary  care  the  accident  would  not  have  happened.. 
When  there  is  no  controversy  as  to  the  facts  or  they  are  admitted,^ 
and  but  one  inference  can  be  drawn  from  them,  then  it  is  the  duty 
of  the  court  to  declare  their  effect  in  law. 

Under  the  doctrine  of  the  Favre  case,  it  was  proper  to  sustain  a 
demurrer  to  the  petition. 

The  judgment  is  afDrmed. 
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Russell  &  Co.  v.  Cox,  Ac. 
(Filed  February  9,  1897— Not  to  be  reported.) 

Principal  and  agent — Parties  to  actions — Where  an  agent,  in  selling  goods 
subject  to  the  approval  of  his  principals,  agreed  with  the  buyer  to  take  from 
him  a  horse  at  a  certain  price,  to  be  credited  on  the  last  of  three  notes  exe- 
cuted for  the  purchase  price  of  the  goods,  that  agreement  is  not  binding  on 
the  principals,  no  reference  being  made  to  it  in  an  order  for  the  goods,  signed 
by  the  buyer,  to  be  forwarded  to  them,  and  the  agent  is  not  a  necessary  or 
proper  party  to  an  action  upon  the  note  upon  which  the  price  of  the  horse  was 
to  be  credited. 

Vaughan  &  Howes  for  appellants. 
John  P.  Wells  for  appellees. 
Appeal  from  Johnson  Circuit  Court. 
Opinion  of  the  eourt  by  Judge  Paynter. 

James  Lyon  was  authorissed  by  the  appellnnts,  Russell  &  Co.,  who 
were  manufacturers  of  machinery  to  sell  certain  of  their  products 
subject  to  its  approval  within  certain  territorial  limits.  Under  a 
special  arrangement  with  it  Lyon  was  authorized  to  sell  one  second- 
hand six-horse  power  engine  and  boiler  and  certain  attachments. 
He  solicited  the  appellees  to  l)ecome  purchasers  of  the  property  de- 
scribed, and  they  informed  him  that  they  would  not  take  the  prop- 
erty unl<^8s  he  would  take  a  horse  at  $125.  They  finally  a^rreed  on  a 
sale  at  $35U,  for  which  appellees  were  to  give  their  notes  for  the  re- 
spective sums  of  $100,  payable  June  1,  1892;  one  for  $100,  payable 
iJecember  12,  1892,  and  one  for  $150,  payable  June  1,  1893,  all  of 
which  w^ere  to  bear  interest.  Lyon  agreed  to  credit  the  note  for 
$150  with  the  price  of  the  horse,  he  representing?  to  the  purchasers 
that  he  had  commiasions  for  makinj;  the  sale  to  come  out  of  the  last 
note,  therefore,  he  would  take  the  horse  and  credit  them  therewith 
on  the  $150  note.  The  purchasers  understood  that  Lyon  could  not 
make  the  sale  except  on  the  approval  of  Russell  &  Co.  Thereupon 
they  signed  an  order,  to  be  forwarder!  to  Russell  &  Co.,  for  the  prop- 
erty, in  which  there  appears  lan^uai^e  as  follows,  to  wit:  **We,  the 
undersigned,  aj?ree  to  receive  the  above,  subject  to  the  conditions 
named  below,  to  pay  the  freight  and  charges  thereon  from  factory, 
and  further  agree  to  pay  to  i/our  order,  on  arrival  of  the  goods  at  the 
above-named  place,  the  sum  of  three  hundred  and ^fty  dollars,  as 

follows:  Cash,  $ ;  one  note,   due  December  12,  1892,  $100;  one 

note,  due  June  1,  1892,  $100;  one  note,  due  June  1,  1893,  $150;  notes 
to  be  dated  as  herein  specified;  to  bear  interest  from  date  at  6  per 
cent.,  to  be  given  on  your  blanks,  payable  at  Catlettsburg  National 
Bank  of  Catlettsburg,  Ky." 

When  the  order  was  forwarded  to  Russell  &  Co.  no  notice  was 
given  by  Lyon  or  appellees  that  Lyon  had  agreed  to  take  a  horse 
and  credit  it  on  the  note.  Instead  of  the  proposed  purchasers  inform- 
ing Russell  &  Co.  that  they  had  an  agreement  to  pay  $125  in  a  horse 
they  proposed  to  pay  the  entire  amount  to  them  in  cash  as  evidenced 
by  the  notes.  They  did  this,  notwithstanding  they  knew  that  Lyon 
had  no  authority  to  make  a  contract  with  reference  to  the  property 
without  the  approval  of  Russell  &  Co. 

It  was  said  m  Craycraft,  &c.  v.  Selvage,  &c.,  10  Bush,J09,  '*the 
rule  is  that  one  dealing  with  an  agent,  whose  f)owers  he  knows  are 
limited,  deals  at  his  peril,  whether  the  limitation  be  as  to  the  extent 
of  the  agent's  powers  or  the  mode  of  their  execution." 
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The  facts  of  this  case  remove  it  from  the  class  where  the  principal 
is  bound  for  the  exercise  of  the  apparent  authority  of  the  agent.  The 
sale  of  the  horse  to  Lyon  does  not  entitle  appellees  to  a  credit  on  the 
note  for  his  value.  They  must  look  to  him  for  the  agreed  value  of 
the  horse,  as  Bussell  A  Co.  are  not  bound  therefor.  Lyon  was  not  a 
proper  party  to  the  action.  If  the  delivery  of  the  horse  to  Lyon 
was  a  payment  on  the  note  then  it  is  unnecessary  for  him  to  be  made 
a  party  to  the  action,  as  he  was  simply  an  agent  in  the  transaction. 
If  he  is  bound  individually  to  appellees  for  the  agreed  value  of  the 
horse,  as  we  think  he  is,  then  he  should  not  be  made  a  party  to  the 
action.  If  Bussell  &  Co.  owe  him  then  he  is  not  entitled  to  litigate 
the  matter  in  this  action,  which  is  to  determine  the  controversy  be- 
tween Bussell  <&  Co.  and  appellees. 

The  Judgment  is  reversed,  with  directions  that  further  proceedings 
conform  to  this  opinion. 


DuLANEY,  &c.  V.  Louisville  &  Nashville  B.  B.  Co. 

Norton  v.  Same. 

Erdman  v.  Same. 

(Filed  February  9,  1897.) 

1, '  Construction  of  railroads  in  streets  of  city — Injunction — Prior  to  the  en- 
actment of  the  present  statute  (section  768,  Kentucky  Statutes),  which  does 
not  apply  to  these  cases,  the  construction  of  a  railroad  through  the  streets  of 
a  city,  although  without  legislative  or  municipal  authority,  could  not  be  en- 
joined by  abutting  lot  owners. 

2,  Same — An  act  of  the  legislature  requiring  a  railroad  company  to  make  a 
<sertain  connection  which  necessitated  the  use  of  the  streets  of  the  city  was 
sufficient  to  authorize  the  use  of  the  streets  for  that  purpose. 

3,  Same—Vnder  the  charter  of  the  Louisville  Railway  Transfer  Company, 
which  authorized  that  company  to  acquire  the  right  of  way,  construct  and 
operate  any  branch  roads  connecting  with  other  railroads  terminating  at 
Louisville  or  connecting  therewith  by  bridge  or  ferry  "for  the  accommodation 
of  the  commercial  and  manufacturing  business  of  the  city  of  Louisville,  said 
city  consenting  thereto,"  the  company  had  the  right,  with  the  consent  of  the 
city,  to  use  the  streets  of  the  city  to  make  such  connections  as  the  business 
interests  of  the  city  demanded,  and  it  seems  that  another  corporation  which 
-owns  all  the  stocK  of  that  company  may  exercise  that  right. 

4,  Nunc  pro  tunc  arder-- Appeals — Where  an  opinion  of  the  chancellor  made 
a  part  of  the  record  by  order  of  court  was  regarded  by  all  the  parties  as  final 
and  as  an  end  of  the  litigation,  a  nww  pro  tunc  order  entered  ten  years  there- 
after dismissing  the  petition  in  accordance  with  the  opinion  was  proper,  and 
it  was  then  too  late  to  prosecute  an  appeal. 

PIrtle  A  Trabue,  Simrall,  Bodley  &  Doolin,  Humphrey  A  Davie 
and  John  W.  Barr,  Jr.,  for  appellants. 

Helm  &  Bruce  and  H.  W.  Bruce  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

In  1882  the  general  council  of  the  city  of  Louisville  adopted  an  or- 
dinance permitting  the  appellee,  the  Chesapeake,  Ohio  and  Sfiuth 
Western  Bail  road  Company  to  construct  and  operate  a  railroad,  with 
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single  or  double  track,  along  and  over  *^A"  street,  through  the  city 
limits,  and  provided  that  all  other  railroads  so  desiring  might  use 
such  tracks  upon  making  proper  arrangements  therefor  with  that 
•company.  Thereupon  the  Louisville  &  Nashville  Railroad  Co.  under 
a  contract  with  the  C,  O  <&  S.  W.  Co.  was  about  to  construct  such 
tracks  when  the  two  companies  were  sued  and  sought  to  be  en- 
joined by  Dulaney,  Downs  &  Marks,  joint  owners  of  lots  abutting  on 
''A"  street,  and  who  set  up  that  the  council  had  no  power  to  adopt 
the  ordinance;  that  the  construction  of  the  tracks  and  operation  of 
the  road  would  greatly  inapair  the  value  of  their  property  and  would 
interfere  with  the  reasonable  use  of  the  street.  The  case  was  at  once 
prepared,  and  on  final  hearing  in  March,  1888,  the  chancellor  handed 
down  an  elaborate  opinion,  signed  officially  and  hiade  part  of  the 
record  by  an  order  in  which  tue  relief  asked  was  denied.  Legisla- 
tive authority  for  the  ordinance  was  held  to  exist,  and,  moreover,  if 
no  such  authority  in  fact  existed,  it  was  held  that  the  construction 
and  operation  of  the  road  would  be  a  public  nuisance,  to  be  abated 
by  the  public  authorities  unless  private  rights  were  invaded,  which 
state  of  (use  did  not  exist  in  the  opinion  of  the  chancellor.  This 
«nded  the  liti^tion,  as  the  plaintiffs  determined  to  prosecute  no  ap- 
peal. According  to  Dulaney 's  statement  they  abandoned  the  fight. 
The  track  was,  thereafter,  laid  on  the  street,  and  was  there  and  in 
*use  in  1887,  when  appellants,  Norton  &  Erdnian,  bought  lots  abut- 
ting thereon,  Erdman  buying  wholly  from  Dulaney,  and  Norton 
buying  in  large  part  from  him. 

In  1898  it  was  discovered  that  no  formal  entry  of  an  order  dismiss- 
ing the  petition  of  Dulaney,  Downs  &  Marks  had  been  made  in  ac- 
cordance with  the  opinion  of  the  chancellor  in  1883.  After  notice 
to  the  attorneys  of  ^he  plaintiffs  in  that  suit,  counsel  for  the  railroad 
•companies  procurer!  a  nunc  pro  tunc  order  carrying  into  effect  the 
oi>inion  of  1883.  From  that  order  an  appeal  is  now  t)eing  prosecuted 
with  Dulaney's  consent  for  the  benefit  of  his  vendees,  Norton  &  Erd- 
xnan.  This  is  the  appeal  first  named  above.  The  other  appeals  are 
from  Judgments  against  Erdman  <&  Norton,  who  brought  suits  against 
the  two  railroad  companies  in  1893,  seeking  to  enjoin  them  from  the 
further  use  and  occupancy  of  street  **A,"  and  from  laying  a  double 
track  thereon,  which  it  was  alleged  was  about  to  be  done.  These 
actions  met  the  same  fate,  though  at  the  hands  of  a  different  chan- 
cellor, as  the  old  Dulaney  suit.  Hence  the  appeals  of  Norton  &  Erd- 
man. 

Passing  by  for  the  present  the  contention  of  the  appellees  that  no 
appeal  lies  from  the  judgment  in  the  Dulaney  case,  that  the  vendees 
01  the  plaintiffs  in  the  old  suit  are  bf)und  by  the  old  judgment,  and 
that  in  any  event  the  laches  and  delay  of  the  appellants  must  de- 
prive them  of  the  right  by  injunction  to  thus  seriously  affect  the 
rights  of  the  appellees  acquired  under  the  (»ld  Judgment  after  the 
expenditure  of  large  sums  in  constructing  not  only  the  tracks  but 
the  union  depot  at  a  cost  of  many  thousand  dollars,  and  which  they 
allege  and  prove  was  built  chiefly,  if  not  solely,  be(*ause  of  their  sup- 
posed right  to  connect  their  southern  with  their  eastern  lines  by  the 
short  route  aflbrded  by  the  street  in  dispute,  we  come  at  once  to  the 
controlling  question  in  the  cases,  and  that  is  what  are  the  rights  of 
the  abutting  owners  in  and  to  this  public  street?  It  is  to  be  marked 
in  the  first  place  that  the  pro(>erty  involved  is  wholly  unimproved 
and  vacant.  It  is  substantially  out  In  the  commons  on  the  southern 
limits  of  the  city,  and,  therefore,  we  are  not  calle<l  on  to  consider 
any  alleged  injury  arising  from  the  Jarring  ol  walls  by  passing 
trains,  or  damage  from  smoke  or  cinders.    These  questions  are  for 
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the  future  and  may  never  arise.  At  present  they  are  purely  specu- 
lative. Nevertheless,  the  street  may  not  be  so  appropriated  as  to 
unreasonably  obstruct  or  seriously  impair  the  owner's  usual  mode  of 
ingress  or  egress  to  and  from  the  lots  when  they  may  be  improved* 
It  is  upon  the  expei*ted  enjoyment  of  the  right  by  the  owner  to 
freely  use  the  street  that  the  value  of  the  abutting  lots  largely  de- 
pends. 

The  proof  discloses  and  the  maps  so  show  that  the  street  is  to  be 
sixty  feet  in  width.  What  width  the  sidewalk  may  be  when  made 
is  unknown,  but  from  the  proof  and  in  the  nature  of  things  we 
should  think  eight  feet  would  be  ample.  This  would  leave  some 
thirteen  or  fourteen  feet  on  either  side  of  the  double  track  for  the 
usual  travel,  and  would  seem  to  be  suftident. 

When  the  conclusion  Is  reached  that  no  private  right,  such  as  we 
have  indicated,  is  invaded,  it  is  the  contention  of  the  appeHees  that 
the  plaintiflf's  case  is  at  an  end,  and  that  for  any  invasion  of  the 
rights  of  the  public,  or  any  encroachment  on  the  public  streets  by 
any  unauthorizetl  entry  on  the  possession  of  the  public,  the  right  to 
interfere  and  abate  the  nuisance  is  in  the  public  authorities.  And 
this  contention  we  shall  briefly  examine. 

It  is  well  settled  in  many  of  the  States,  though  in  some  of  thena 
by  statutory  enactment,  that  the  construction  of  a  railroad,  to  be 
operated  by  steam  on  a  public  street,  is  a  new  servitude  or  burden 
on  the  ujre  to  wliich  the  street  whs  originally  dedicated;  that,  there- 
fore, the  abutting  owner  may  resist  such  construction  and  occupancy 
until  he  shall  receive  adequate  compensation  for  this  new  use.  An 
exhaustive  discussion  of  this  question,  with  full  compilation  of  the 
authoritits,  is  found  in  the  rfcent  work  of  Elliott  on  Railroads,  sec- 
tion HI85,  et  seg. 

In  Kentucky,  however,  the  rule  whm  settled  otherwise,  as  far  back 
as  the  Applegate  CMse,  decided  in  1854  (8  Dina,  301.)  It  was  there 
said:  "But  even  thoujfh  some  persons  owning  property  on  the  rail- 
road street  maybe  subjecte<l  to  some  inconvenience  and  even  loss 
by  the  construction  and  use  of  the  road,  yet  if  the  use  ma<le  of  the 
road  t>e  consistent  with  the  purpose  for  which  the  street  was  estab- 
lished, and  also  consistent  with  the  just  rights  of  nil,  such  persons 
have  no  right  either  to  damages  or  to  an  injunction,"  and  the  use  of 
the  street  for  such  a  purpose  was  recognized  as  entirely  consistent 
with  the  purposes  for  which  a  street  may  be  properly  used.  This 
doctrine  was  fully  recognized  and  followed  in  Wolfe  v.  C(>v.  <fe  I^ex. 
R.  R.  Co.,  15  B.  M.,  W);  Lou.  <fe  Frank.  R.  H.  Co.  v.  Brown,  17  B» 
M.,  7t)3,  and  Newport  &  Cincinnati  Bridge  Co.  v.  Foote,  &c.,  9  Bush» 
264.) 

In  the  case  last  cite<l  it  was  said:  **There  Is  no  rule  of  law  which 
gives  to  the  owners  of  property  adjacent  to  an  improvement  conse- 
quential damages  by  reason  of  such  improvement  when  constructed 
with  skill  and  care,  and  in  such  manner  as  not  to  interfere  with  any 
private  right,  such  as  the  right  to  light,  air  or  passway,  or  by  de- 
stroying the  use  or  enjoyment  of  the  buildintrs  erected  on  adjacent 
land  by  leaving  such  a  small  intervening  space  between  the  buildinit 
and  the  improvement  as  to  prevent  ingress  and  egress."  • 

In  Cosby,  <&c.  v.  Owensboro  &  Russellville  R.  R.  Co,,  10  Bush,  291» 
it  was  held  to  be  a  result  of  these  well  settled  principles  that  the  con- 
struction and  operation  of  a  railroad  through  the  streets  of  a  city  or 
town  wasnotp^r  se  an  encroachment  upon  the  property  rights  of 
abutting  lot  owners.  **For  if  it  was,"  said  the  court,  "it  is  plain  that 
neither  the  municipal  authorities  nor  the  legislature  nor  both  could 
confer  upon  a  railroad  corporation  any  such  right.    It  would  be  the 
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taking  of  private  property  for  public  use  without  compensation, 
and,  tlierefore,  the  grant  would  be  violative  of  the  Constitution." 
And  it  was  further  said  that  '^private  individuals  seeking  relief 
against  a  public  nuisance  must  sliow  that  they  sufTer  an  injury  dis- 
tinct from  that  suffered  by  the  general  public,  and  that  said  injury 
is  one  that  the  public  in  the  promotion  of  the  general  interest  has 
not  the  right  to  inflict  upon  them  without  compensation." 

In  Fulton,  Ac.  v.  Short  Route,  Ac.  85  Ky.,  640,  the  cases  were  all 
reviewed,  and  it  was  announced  as  the  settled  law  of  the  State  that 
an  abutting  lot  owner  could  not  complain  of  the  existence  of  the  rail- 
road on  the  public  street  fronting  his  property,  but  his  complaint 
was  confined  to  the  manner  of  its  construction  and  operation.  See 
also  the  case  of  Hyland  v.  Short  Route  Transfer  Co.,  10  Ky.  Law 
Rep.,  900,  where  this  doctrine  was  said  to  be  too  well  settled  in  this 
State  to  require  the  citation  of  authority.  We  have  cited  them, 
however,  though  hurriedly,  because  it  is  insisted  by  the  appellants 
that  the  Cosby  case  is  the  only  one  which  considered  the  question  of 
the  lot  owners  rights,  without  reference  to  whether  or  not  there  was 
legislative  warrant  for  the  construction  of  the  railroad;  and  this  may 
be  true,  but  it  follows,  from  the  doctrine  announced  in  all  the  cases, 
that  an  encroachment  on  the  street  without  warrant  is  an  entry  on 
the  poasession  of  the  public,  and  is  a  public  nuisance,  to  be  abated 
by  the  public  authorities.  Confessedly  if  such  an  entry  was  an  inva- 
sion of  a  private  right,  however  slight  the  interference,  the  legisla- 
ture could  not  authorize  it. 

The  cases  supposed  to  be  in  conflict  with  the  Cosby  case  are  those 
in  which  the  street  was  sought  to  be  wholly  appropriated,  and  where 
confessedly  private  rights  were  about  to  be  invaded,  or  where  the 
original  use  of  the  highway  had  been  abandoned  by  the  public  and 
the  fee  reverted  to  the  owner.  (Cornwall  v.  L.  &  N.  R.  R.  Co.,  87 
Ky.,  77;  Ruttle  v.City  of  Covinarton,  10  Ky.  Law  Rep.,  76«;  Krei- 
ger  V.  K.  &  I.  B.  Co.,  93  Ky.,  213;  L.  &  N.  R.  R.  Co.  v.  Hess,  92 
Ky.,  410;  Green  v.  Asher,  10  Ky.  Law  Rep.,  1006;  Corey  v.  Lancas- 
ter, 81  Ky.,  174.) 

Certainly  no  case  in  this  State  has  been  helil  to  entitle  an  abutting 
owner  on  vacant  and  unimproved  lots  to  recover  for  not  merely  con- 
sequential danrnges,  but  those  which  are  wholly  speculative  and  un- 
certain. However,  we  are  inclined  to  the  opinion  that  there  was 
legislative  as  well  as  municipal  warrant  for  the  occupancy  of  the 
street  in  controversy  by  the  railroads. 

By  the  legislative  act  of  1873  (volume  1,  acts  1873,  pages  248-253) 
the'Elizibethtown  &  Paducah  Road,  now  the  appellee,  the  C,  O.  & 
S.  W.,  on  entering  the  city  of  Louisville  from  the  southwest  was  re- 
quired to  receive  freight  at  East  Louisville,  and  also  at  the  depot  at 
Second  and  Water  streets,  to  be  transported  from  either  of  those  de- 
pots by  way  of  the  Louisville  Railway  Transfer  Co.  to  the  Elizabeth- 
town  &  Paducah  company's  line.  A  railway  connection  was  thus 
required  through  the  city,  and  it  is  conceded  that  the  line  along  A 
street  is  the  most  direct  and  natural  line  of  connection  between  the 
points  indicated. 

It  is  true  that  the  connection  has  not  been  extended  beyond  the 
L.  &  N.  tracks  to  the  C,  O.  &  S.  W.'s  line,  but  the  authority  to  make 
the  connection  was  clearly  intended  to  be  conferred;  indeed  it  was 
required,  and  it  has  been  so  far  made  under  the  supervision  and  con- 
trol of  the  C,  O.  &  S.  W.  Moreover,  the  charter  of  the  Louisville 
Railway  Transfer  Co.  (the  stock  in  which  is  alleged  to  be  owned  by 
the  L.  &  N.  R.  R.  Co.)  authorized  that  company  to  acquire  the  right 
of  way,  construct  and  operate  any  branch  roads  connecting  with 
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other  railroads  terminatin^r  at  Louisville,  or  connecting  therewith 
by  bridge  or  ferry,  **for  the  accommodation  of  the  commercial  and 
manufacturing  busineRS  of  the  city  of  Louisville,  said  city  consenting 
ihereto^^*  and  might  condemn  rights  of  way  for  such  purpose,  etc. 
We  think  it  altogether  consistent  with  the  purpose  in  view  in  char- 
tering this  connecting  road,  for  such  was  the  sole  object  of  its  crea- 
tion, to  so  construe  the  language  of  its  charter  as  to  give  the  right 
to  make  such  connections  as  the  business  interests  ox  the  city  de- 
manded, using  no  line  of  connection,  however,  except  with  the 
consent  of  the  city. 

If  the  present  statutes  (section  768,  Kentucky  Statutes)  change  the 
rule  as  to  damages  to  abutting  owners,  as  it  seems  to  do,  these  cases 
are  not  affected  tht^reby. 

Upon  the  principles  announced  the  judgments  below  dismiss- 
ing the  petitions  are  to  be  approved,  but  it  is  proper  to  say  that 
in  the  Dulaney  appeal  it  seems  clear  to  us  that  as  all  the  parties 
to  the  old  suit  regarded  the  opinion  of  the  chancellor  as  final  and  as 
the  end  of  the  litigation,  the  nunc  pro  tunc  order  was  properly  en- 
tered, and  it  was  no  longer  possible,  in  1893,  to  prosecute  an  appeal 
from  the  judgment  of  1883. 

The  Dulaney  appeal  is,  therefore,  dismissed.  In  the  other  eases 
the  judgments  are  affirmed. 


Shields.  Ac,  v.  Y£llman,&c. 
(Filed  February  11,  1897.1 

1.  Ve7ive  of  dclion — Liens — Subsection  8  of  section  62  of  the  Civil  Code,  pro- 
viding that  actions  for  the  sale  of  real  property  under  a  mortgage  must  be 
brought  in  the  county  in  which  the  subject  of  the  action  is  situated,  **except 
for  debts  of  a  decedent/^  does  not  require  that  an  action  to  enforce  a  mort- 
gage lien  upon  the  land  of  a  decedent  shall  be  brought  in  a  county  other  than 
that  in  which  the  land  is  situated,  unless  there  is  a  suit  to  settle  the  estate, 
which  must  be  brought  in  the  county  in  which  the  personal  representative  was 
qualified. 

2.  Husband  and  vnfe — Curtesy —WheTQ  husband  and  wife,  to  secure  the  hus- 
band's debt,  execute  a  mortgage  upon  the  wife's  land,  in  which  the  husband 
had  curtesy,  in  a  suit  to  enforce  the  mortgage  lien  after  the  wife's  death  it  was 
error  to  the  prejudice  of  an  infant  child  to  allow  the  husband  the  value  of  his 
•curtesy  out  of  the  proceeds,  as  his  interest  should  be  subjected  to  the  pay- 
ment of  his  debt  and  the  surplus  left  for  the  child. 

Geo.  R.  Pryor  for  guardian  ad  litem. 

Ben  P.  Campbell  for  appellants. 

W.  S.  Pryor  for  appellees. 

Appeal  from  Jessamine  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Appellee^,  Yellman  and  wife,  executed  a  mortgage  to  Shields  on 
i^rtdin  lands  of  the  wife  in  Jessamine  county  to  secure  a  debt  of  the 
husband. 

The  wife  died  intestate  in  Fayette  county,  leaving  one  child.  She 
had  no  personal  estate  and  there  was  no  administration.  This  suit 
was  then  brought  by  the  mortgagees  in  the  Jessamine  Circuit  (^urt 
for  a  sale  of  the  land  to  satisfy  the  debt.    After  its  sale,  at  which  the 
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plaintiffs  became  the  purchasers,  they  became  doubtful  of  the  Jurfs- 
diction  of  the  court,  and  raised  that  issue  by  an  amended  petition 
and  by  exceptions  to  the  commissioner's  report  of  sate.  The  chan- 
cellor overruled  the  exceptions  and  upheld  the  Jurisdiction  of  the 
Jessamine  court.  We  thmk  this  rulini;  correct.  This  was  not  an 
action  to  settle  the  estate  of  9  deceased  person,  and  for  that  reason 
required  by  section  65  of  the  Civil  Code  to  be  brought  in  the  county 
in  which  the  personal  representative  was  qualified.  Nor  in  our 
opinion  does  subsection  3  of  section  62  of  the  Code  apply  to  an  action 
of  this  kind. 

There  it  is  provided  that  actions  for  the  sale  of  real  property  under 
a  mortgage  must  be  brought  in  the  county  in  which  the  subject  of 
the  acti<m  is  situated  except  for  debts  of  a  decedent.  It  seems  to  us 
that  this  exception  had  reference  to  and  was  made  in  view  of  the 
provisions  of  section  65. 

It  is  manifest  that  if  an  action  was  pending  to  settle  the  estate  of  a 
deceased  person,  and  mortgage  liens  were  set  up,  the  court,  where  the 
personal  representative  was  qualified,  alone  having  Jurisdiction  of 
such  action,  must  also  have  Jurisdiction  to  decree  a  sale  of  the  mort- 
gaged property,  although  it  may  be  situated  in  another  county. 
Hence  the  necessity  for  an  exception  to  the  general  rule. 

In  this  case  there  was  no  personal  representative  and  no  suit  to 
settle  the  estate.  Moreover,  it  was  a  suit  to  sell  the  husband's  inter- 
est as  well  as  that  of  his  wife's,  and  for  his  debt,  and  we  do  not  see 
how  in  a  suit  in  Fayette  county  his  interest  could  have  been  sold, 
the  action  as  to  him  being  clearly  local.  But  in  distributing  the  sur- 
plus proceeds  of  the  sale  the  husband  was  given  his  full  share  as  ten- 
ant by  the  curtesy  in  the  whole  tract  over  the  objection  of  the 
guardian  ad  litem  and  his  child.  It  seems  to  us  that,  as  from  the 
averments  of  the  petition  this  debt  was  that  of  the  husband,  the 
value  of  his  interest  ought  to  have  gone  to  pay  his  debt,  which 
would  seem  to  leave  the  entire  surplus  for  the  child.  This  being 
true  it  is  unnece??sary  to  pass  upon  the  question  at  to  whether  the 
husband's  interest  is  to  be  fixed  under  the  old  or  new  law  regulating 
his  interest  in  his  wife's  estate.  Upon  the  return  of  the  case  the  court 
should  adjudge  the  surplus  proceeds  to  the  child  unleas  the  husband 
should  make  it  appear  that  it  was  in  fact  the  wife's  debt  in  whole  or 
in  part. 

This  he  should  be  allowed  to  show  if  he  desires,  as  there  has  in 
fact  been  no  issue  made  on  that  behalf  or  plea  to  which  he  was 
called  on  to  respond. 

The  Judgment  as  to  the  Shields  is  affirmed,  and,  as  the  collection 
of  the  surplus  after  satisfaction  of  the  plaintiff's  debt  was  suspended 
by  supersedeas,  damages  will  be  awarded. 

On  the  appeal  of  the  guardian  ad  litem  the  Judgment  is  reversed 
for  proceedings  consistent  herewith. 


Gray,  &c.  v.  Commonwealth. 
(Filed  February  11, 1897.) 

Change  of  venue — Power  to  set  aside  order — Liability  of  sureties  in  bail  bond 
— The  court  had  the  power  without  notice  to  set  aside  a  consent  order  grant- 
ing a  change  of  venne  in  a  criminal  case  at  any  time  daring  the  term  at  which 
it  was  entered,  having  erroneously  granted  the  order  before  the  defendant,  who 
was  under  bond,  had  given  a  new  bond  for  his  appearance  at  the  proper  court 
or  been  surrendered  to  the  court  or  proper  officers.    And  the  sureties  in  the 
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existing  bond  having  failed  to  see  that  either  of  these  things  was  done,  they 
remained  bound  on  the  bond  after  the  order  granting  the  change  of  veniie  was 
set  aside.  The  fact  that  the  defendant  was  in  court  at  the  time  the  order 
granting  the  change  of  venue  was  entered  was  not  sufficient  to  release  the 
sureties,  either  a  formal  surrender  of  the  defendant  to  the  court  or  the  execu- 
tion of  a  new  bond  being  necessary  for  that  purpose. 

Eli  H.  'BrowQ  and  Wilfred  Carrieo  for  appellants. 
Guy  H.  Bri^e^s  and  Wni.  J.  Hendrick  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Burnam. 

One  Scott  Gray,  being  in  custody,  charged  with  the  offense  of  mur- 
dei  in  the  killing^  of  J.  H.  Borders,  was  admitted  to  bail  in  the  sum 
of  $3,(MK),  whereupon  the  appellants  in  this  action  executed  the  fol- 
lowing bond:  **Now,  we,  Scott  Gray,  K.  A.  Giay,  John  Gray,  Reuben 
Gray  and  W.  H.  Gray,  of  the  county  of  Daviess  and  State  of  Ken- 
tuck3',  hereby  undertake  that  the  above-named  Scott  Gray  shall  ap- 
pear in  the  Daviess  Circuit  Court  on  the  2d  <iay  of  April  term,  J8JM, 
to  answer  charge,  and  shall  at  all  times  render  himself  amenable  to 
the  orders  and  process  of  said  court  in  the  prosecution  of  said  charge, 
and  if  convicted  shall  render  himself  in  execution  thereof,  or  if  he 
fail  to  perform  any  of  the^se  conditions  we  will  pav  to  the  Common- 
wealth of  Kentucky  the  sum  of  $3,000.  This  9th  day  of  April, 
1894." 

Thereupon  the  defendant  whs  discharged  from  the  custody  of  the 
jailer.  On  the  10th  day  of  April,  at  the  same  term  of  the  Daviess 
Circuit  Court,  the  jj:rand  jury  of  Daviess  county  indicted  said  Scott 
Gray  for  the  crime  of  murder  for  the  killing  of  said  J.  H.  Borders, 
which  indictment  was  signed  and  reported  into  court,  and  on  the 
same  day  the  defendant  nled  his  petition,  supported  by  divers  affi- 
davits, and  moved  the  court  to  grant  him  a  change  of  venue  in  said 
case.  Thereupon  the  following  order  was  entered:  "By  consent,  and 
the  court  advised,  it  is  (»rdered  that  the  defendant  is  awarded  a  change 
of  venue  to  the  Ohio  Circuit  Court  and  set  for  trial  the  7th  day  of  the 
May  term  of  said  court." 

At  the  same  time  a  large  number  of  witnesses  for  the  Common- 
wealth and  for  the  defendant  were  recognized  by  the  court  in  the 
penal  sum  of  $100  each  for  their  appearance  in  the  Ohio  Circuit 
Court  on  the  7th  day  of  its  next  term  to  testify  in  the  case  of  the 
Commonwealth  against  said  Gray.  Afterwards,  viz,  on  the  20th  day 
of  April,  1895,  and  during  the  same  term  of  court,  the  Common- 
wealth's attorney  moved  the  court  to  set  aside  the  order  awarding 
the  change  of  venue  to  the  defendant  and  set  the  ease  for  trial,  and 
the  court,  having  considered  said  motion,  on  the  22d  day  of  April, 
and  during  the  same  term  of  court,  entered  this  order:  '^The  defend- 
ant having  tailed  to  appear  and  execute  bond  for  his  appearance  In 
the  Ohio  Circuit  Court,  the  order  awarding  the  change  of  venue  to 
the  Ohio  Circuit  Court  is  now  set  aside,  and  this  prosecution  is  now 
set  for  trial  on  the  16th  day  of  the  present  term."  On  the  16th  day 
of  the  term  this  order  was  entered:  "This  day  came  the  Common- 
wealth's attorney,  and  the  defendant,  although  solemnly  called,  came 
not,  but  failed  to  appear  in  discharge  of  his  bond,  it  is  now  ordered 
that  said  bond  be  forfeited  and  summons  awarded  thereon." 

Summons  was  issued  on  the  foregoing  order  directed  to  the  sheriff 
of  Daviess  county,  commanding  him  to  summon  the  securities  in 
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the  aforesaid  bond  to  appear  in  the  court  on  the  lat  day  of  its  August 
term,  1895,  to  show  cause  why  judtrment  should  not  be  entered 
«|2:ainst  them  for  $8,000  on  account  of  the  forfeiture  of  the  bond  exe- 
cuted by  them  for  the  appearance  of  said  Scott  Gray  in  said  court 
to  answer  the  indictment  found  against  him  for  murder.  At  the 
August  term  the  appellants  in  this  action  filed  answer  to  the  sum- 
mons on  the  forfeiture  and  resisted  judgment,  because,  they  say, 
that  the  condition  of  their  bond  was  that  Scott  Gray  should  appear 
in  the  Daviess  Circuit  Court  on  the  2d  day  of  its  April  teim,  J895, 
and  to  render  himself  amenable  to  the  orders  of  the  court  in  the 
prosecution  of  the  charge  against  him,  and  that  the  same  liad  not 
been  broken  or  forfeited;  that  they  caused  the  said  Scott  Gray  to  ap- 
pear in  said  cf^urt  at  the  time  indicated,  and  at  all  other  times  when 
required  by  the  orders  of  the  court  and  the  prosecution  up  to  and  in- 
cluding the  12th  day  of  April,  1895,  on  which  last-named  day  they 
caused  said  Scott  Gray  to  appear  and  submit  himself  to  the  custody 
and  orders  of  the  prosecution;  that  he  whs  present  in  the  court  dur- 
ing that  day;  that  on  the  said  12th  day  of  April,  1895,  same  being  the 
day  of  the  April  term  for  which  the  prosecution  was  set  for  trial, 
the  said  Scott  Gray  appeared  in  court  and  obtained  an  order,  which 
was  entered  of  record  and  made  by  consent  of  the  plaintiff,  the  Com- 
monwealth, changing  the  venue  of  said  prosecution  to  the  Ohio  Cir- 
cuit Court,  and  that  by  reason  of  the  making  and  entering  of  said 
order  and  the  change  of  venue  granted  in  said  prosecution  the  de- 
fendants were  released  an«l  discharged  from  further  obligation  for 
the  appearamre  of  said  Scott  Gray  to  answer  said  prosecution  and 
^ere  discharged  from  all  liability  for  or  on  account  of  their  under- 
taking on  said  bond,  claiming  that  he  was  then  and  there  surren- 
dered by  them  to  the  custody  of  the  Daviess  Circuit  Court,  and  that 
he  was  not  thereafter  in  the  custody  or  under  the  control  of  the  re- 
spondents, but  was  subject  to  the  orders  of  the  court,  whose  power, 
custody  and  control  of  Gray  was  supreme  and  exclusive,  and  that 
the  failure  of  the  said  court  to  cojumit  said  Gray  to  jail  or  to  the 
custody  of  the  court's  officers  or  to  be  conveyed  to  the  Ohio  county 
Jail  or  to  require  him  to  execute  a  new  bond  for  his  appearance  in 
the  Ohio  Circuit  Court  for  trial,  and  permitting  him  to  depart  after 
making  said  change  of  venue,  were  each  and  all  the  acts  and  omis- 
aioos  of  said  court,  for  which  they  were  in  nowise  responsible,  and 
asked  that  they  be  dismissed,  which  answer  was  demurred  to  by 
the  Commonwealth's  attorney,  which  demurrer  was  sustained  by 
the  court,  and  a  judgment  was  entered  in  favor  of  the  Common- 
wealth against  said  defendants  for  the  sum  of  $3,000  and  costs,  to 
-which  defendants  excepted  and  prayed  an  appeal  to  this  court. 

The  only  question  presented  on  the  appeal  is  whether  the  order 
frranting  the  change  of  venue  from  Daviess  to  Ohio  county  released 
the  securities  from  their  liability  on  the  bail  bond. 

Section  11 18  of  the  Kentucky  Statutes  provides  that  ^Mf  the  appli- 
cant or  defendant  is  in  custody  the  order  for  the  change  of  venue 
shall  be  ai*companied  by  an  order  for  his  removal  by  the  sheriff  or 
Jailer  of  the  county,  with  such  sufficient  guard  as  the  judge  may  di- 
rect, and  his  delivery  to  the  Jailer  of  the  county  where  the  trial  is  to 
be  had.  If  the  applicant  or  the  defendant  is  under  recognizance  or 
bond  for  his  appearance  he  shall,  before  the  order  is  granted,  give 
sufficient  bail  for  his  appearance  at  the  proper  court,  or  be  surren- 
dered into  the  custody  of  the  proper  officers." 

By  the  provisions  of  this  section  of  the  statutes  the  obligation  is 
imposed  upon  the  defendant,  and  upon  his  securities  in  his  bail  t)ond, 
to  see  to  it  that  a  sufficient  bail  bond  is  given  for  his  appearance  at 
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the  court  to  which  the  venue  is  taken,  or  that  he  he  Aarrendered  to 
the  custody  of  the  proper  officers;  that  they  may  see  to  his  jjroper  de- 
livery to  the  Jailer  of  the  county  to  which  the  venue  is  given,  and 
they  must  see  to  this  before  the  order  for  the  chanire  is  fcrnnted. 

The  record  in  this  (*ase  does  not  show  that  the  defendant  or  hi» 
securities  ever  executed  the  new  bond  required  by  the  statute;  nor 
did  the  securities  ever  at  any  time  surrender  the  custody  of  the  de- 
fendant to  the  court  or  the  proper  officer,  or  indicate  to  the  court  id 
any  way  that  they  desired  to  be  released  from  their  obligation  on 
the  bail  t)ond  of  defendant.  Their  obligation  required  that  the  de- 
fendant should  at  all  times  render  himself  amenable  to  the  orders 
and  process  of  the  court  in  the  nrosecution  of  said  charge,  and  they 
could  have  exonerated  themselves  on  paid  bond  only  by  a  formal 
surrender  of  the  defendant  to  the  court  or  its  officers,  or  by  the  exe- 
cution of  a  new  bond  for  his  appearance  to  answer  the  charge  in 
Ohio  county. 

The  order  granting  the  change  of  venue  before  the  execution  of 
the  necessary  bond  was  an  error  on  the  part  of  the  court,  which  it 
was  the  duty  of  the  court  to  correct  by  setting  aside  the  order,  and 
it  had  ample  power  and  authority  to  do  this  at  any  time  during  the 
term  of  court  at  which  said  order  was  entered;  and  it  was  not  at  all 
incumbent  upon  it  to  have  given  notice  to  the  defendant  of  such  ac- 
tion on  the  part  of  the  court,  as  these  defendants  had  entirely  failed 
to  perform  or  (*omply  with  the  necessary  conditions  upon  which  said 
order  could  have  been  legally  made  under  the  statutes. 

The  defendants  assumed  to  answer  for  the  appearance  of  said  Grayy 
and  to  see  that  he  complied  with  all  orders  of  the  court,  and  it  was 
their  duty  to  see  that  he  executed  the  proper  bail  for  his  appearance- 
in  the  Ohio  Circuit  Court,  or  to  have  surrendered  him  back  to  the 
custody  of  the  court;  and  the  failure  to  take  these  necessary  steps 
leaves  these  defendants  bound  upon  the  bond  which  they  exe- 
cuted. 

It  is  not  enough  for  them  to  say  that  they  caused  the  said  Scott 
Gray  to  appear  in  court  at  the  time  of  the  making  of  the  order 
changing  the  venue,  or  that  he  remained  in  court  during  the  entire 
day;  their  obligation  required  more  than  this — ^that  he  * 'should  at 
all  times  render  himself  amenable  to  the  orders  and  process  of  the 
court  in  the  prosecution  of  the  charge;  and,  if  convicted,  to  render 
himself  in  execution  thereof,  and  if  he  failed  to  perform  any  of  these 
conditions  that  they  would  pay  to  the  Commonwealth  the  sum  of 
$3,000." 

Having  failed  to  see  to  the  execution  of  the  ball  bond  for  the  ap- 
pearance of  the  defendant  in  the  Ohio  Circuit  Court,  and  having  also> 
failed  to  surrender  him  to  the  court,  it  was  undoubtedly  their  duty 
to  see  that  he  was  ready  to  answer  when  called  upon  in  the  Daviess 
Circuit  Court,  in  which  he  stood  indicted. 

For  the  reasons  indicated  in  this  opinion  the  judgment  of  the  lower 
court  is  affirmed. 


Harlan,  &c.  v.  Eilke,  Ac. 
(Filed  February  11, 1897.) 

Resulting  trusts — Where  a  father  who  undertook  to  invest  money  for  hi  a 
son  used  it  in  buying  property  which  he  procured  to  be  conveyed  to  himself 
without  the  son^s  consent,  an  enforcible  trust  was  thereby  created  in  favor  o^ 
the  son,  there  being  nothing  in  section  19  of  article  1 ,  chapter  68,  General' 
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Statutes  (section  285B,  Kentucky  Statutes),  which  prevents  the  enforcement  of 
such  a  trust. 

C.  B.  Seymour  for  appellants. 

Phelps  &  Thura  and  Dodd  &  Dodd  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division* 

Opinion  of  the  court  by  Judge  Paynter. 

It  appears  from  satisfactory  testimony  that  in  1882  Ellie  Eilke,  the 
eleven-year-old  son  of  William  Eilke,  sr.,  desired  to  become  a  jockey. 
His  father  reluctantly  consented  to  it,  but  Anally  did  so,  and  eman- 
cipated his  son,sayin«:  to  him:  "My  boy,  if  you  think  you  can  make 
a  livinir,  you  can  g:o."  He  admonished  his  son  to  save  his  money; 
send  it  to  him  and  he  would  invest  it  for  him. 

Under  these  circumstances  the  son  entered  upon  his  career  as  a 
jockey,  and  in  the  prosecution  of  his  business  traveled  over  the 
country  for  several  years,  earning  a  yearly  salary  of  some  $3,000 .rf)r 
$4,000.  The  father  seems  to  have  been  afflicted  and  thriftless.  The 
son  sent  him  several  thousand  dollars,  and  he  invested  it  in  the  real 
estate  in  controversy.  The  father,  without  the  knowledge  of  the 
son,  had  the  deeds  made  to  himself.  In  1893  the  father  died,  and 
this  action  was  instituted  by  Ellie  Eilke  to  have  the  trust  declared, 
and  to  recover  the  property. 

Section  19,  article  1,  chapter  63,  General  Statutes,  reads  as  follows: 
"When  a  deed  shall  be  made  to  one  person  and  the  consideration 
shall  be  paid  by  another,  no  use  or  trust  shall  result  in  favor  of  the 
latter,  but  this  shall  not  extend  to  any  case  in  which  the  grantee 
shall  have  taken  a  deed  in  his  own  name  without  the  consent  of  the 
person  paying  the  consideration,  or  where  the  grantee,  in  violation 
of  said  trust,  shall  have  purchased  the  land  deeded  with  the  effects 
of  another  person." 

W^e  agree  with  the  learned  counsel  for  appellants  that  no  claim 
like  that  of  the  appellee  should  be  sustained  except  upon  the  fullest 
and  clearest  proof.  After  the  examination  of  the  proof  in  this  case 
we  can  not  escape  the  conclusion  that  the  money  with  which  the 
property  was  bought  was  that  of  the  appellee,  which  he  sent  to  his 
father  to  invest  for  him. 

Appellee  introduced  several  witnesses  to  sustain  his  claim!  They 
appear  to  be  worthy  of  credit;  besides  no  effort  was  made  to  impeach 
them  or  to  contradict  their  statements.  In  addition  to  the  facts  which 
they  prove  with  reference  to  the  son  sending  home  his  money  to  the 
father  and  its  investment  in  thereat  estate,  they  also  prove  that  the 
father  had  no  source  from  which  he  obtained  the  money  with  which 
to  purchase  property  except  through  the  son. 

There  is  nothing  in  the  statute  quoted  which  prevents  the  trust 
from  being  enforced.  On  the  other  hand  the  saving  clauses  in  the 
statute  recognize  the  equitable  doctrine  that  an  enforcible  trust  ex- 
ists where  one  takes  a  deed  in  his  own  name  without  the  consent  of 
the  person  paying  the  consideration^  or  where  the  grantee,  in  viola- 
tion of  such  trust,  shall  have  purchased  the  lands  deeded  with  the 
effects  of  another  person. 

We  are  of  the  o{)inion  that  the  land  was  held  in  trust  for  Ellie 
Eilke,  and  that  he  is  entitled  to  recover  it.  (Grayham  v.  King,  9d 
Ky.,  889;  Paris  v.  Dunn,  7  Bush,  276;  Miller  v.  Edwards,  7  Bush> 
894.) 

The  judgment  is  affirmed. 

vol.  1 8 — 70 
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Louisville  &  Nashville  R.  R.  Co.  v.  Braymer. 
(Filed  February  11, 1897— Not  to  be  reported.) 

Weight  given  expert  testimony — In  this  action  against  a  railroad  company  to 
recover  damages  for  injuries  received  by  plaintiff  in  a  collision  of  two  of  de- 
fendant's trains  upon  one  of  which  he  was  a  passenger,  a  verdict  for  plaintiflt 
for  $260  was  not  l^agrantly  against  the  evidence,  the  jury  having  the  right  to 
credit  plaintiff's  statement  as  to  his  internal  injuries  and  his  pain  and  suffer- 
ing in  preference  to  the  testimony  of  medical  experts  that  he  was  not  injured, 
and  also  to  credit  his  statement  that  a  tumor  on  his  stomach  was  caused  by 
the  sudden  shock  in  preference  to  the  testimony  of  medical  expert-s  that  the 
tumor  must  have  existed  prior  to  the  accident. 

Boyd  &  Craft  and  J.  W.  Alcorn  for  appellant. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

"The  appellee  was  a  passenger  on  the  regular  pa*«enger  train  of  the 
appellant  when  it  collided  with  one  of  appellant's  freight  trains  near 
Hazel  Patch,  which  resulted,  as  appellee  claim**,  from  the  irross  neg- 
ligence of  the  agents  and  servants  in  charge  of  the  trains.  He  claims 
that  by  the  force  of  the  collision  he  was  thrown  out  of  his  seat  and 
against  the  seat  in  front  of  him,  thence  to  the  floor,  with  great  force, 
thereby  injuring  his  hand,  back-,  side,  breast,  and  also  that  he  had 
received  internal  injuries,  from  which  he  suffered  great  pain. 

On  the  trial  he  testified  that  he  had  not  recovered  from  his  injur- 
ies, and  which  affected  his  capacity  to  work,  and  prevented  him 
from  doing  one-half  the  work  which  he  could  do  before  he  received 
them;  that  his  stomach  was  still  swollen.  He  exhibited  a  tumor 
thereon,  which  he  claimed  was  produced  by  the  accident. 

Some  expert  testimony  was  offered  as  to  the  extent  of  ap(>ellee's 
injuries,  and  as  to  whether  the  tumor  on  the  stomach  could  have 
been  produced  by  a  sudden  shock,  or  had  existed  prior  to  the  acci- 
dent. 

On  the  day  following  the  injury  Dr.  Pennington  found  the  tumor, 
but  no  recent  injuries  on  his  body.  He  said  he  could  not  tell  what 
produced  it,  but  his  opinion,  when  he  made  the  examination  and 
now.  was  that  it  was  not  caused  by  recent  injuries.  He  also  said 
appellee  complained  of  internal  injuries,  and  that  he  examined  him 
but  could  not  find  any. 

Another  medical  gentleman  testified  that  the  tumor  seemed  to  be 
tender  to  the  touch  and  soft;  that  a  sudden  blow  could  produce  a 
tumor  like  it  in  an  hour  or  two,  or  it  might  be  produced  by  otiier 
causes. 

The  jury  heard  the  testimony  of  two  gentlemen  learned  in  the 
medical  profession.  They  also  heard  the  testimony  of  the  appellee, 
and,  if  they  believed  him  a  credible  witness,  his  evidence  that  the 
tumor  did  not  exist  before  the  accident  was  properly  of  more  weight 
than  the  testimony  of  a  multitude  of  surgeons  who  testified  that  it 
was  not  of  recent  date;  likewise  was  his  evidence  as  to  his  suffer- 
ings from  pains  in  the  stomach,  back  and  breast.  He  knew  whether 
or  not  they  existed,  and  the  jury  may  have  well  doubted  whether  or 
not  the  surgeon  could,  from  the  external  examination  which  was 
made,  tell  whether  or  not  there  existed  a  cause  which  might  or 
might  not  produce  a  pain.  The  presumption  is  that  the  jury  were 
of  fair  average  intelligence,  and  their  intelligence  would  not  be  im- 
peached if  they  concluded  that  the  surgeon,  from  the  examination^ 
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could  not  know  whether  a  cause  existed  to  produce  pain  or  tell 
whether  or  not  appellee  felt  it;  therefore,  his  testimony  was  of  little 
value  on  the  question  as  to  whether  appellee  received  or  suffered 
from  internal  injury. 

The  principal  reason  ur^ed  for  a  reversal  is  that  the  verdict  of  the 
jury  was  flagranti^/  against  the  evidence.  We  can  not  agrree  w^ith 
counsel  on  this  question.  The  verdict  was  fbr  $250,  and  (»ounsel  say 
*'the  action  of  the  Jury  in  assessing  the  damages  at  this  sum  is  of  it- 
self the  strongest  argument  that  we  could  present  in  favor  of  our 
contention  that  the  verdict  is  palpably  against  the  weight  of  the 
evidence,  and  that  in  making  the  verdict  the  jury  was  influenced  by 
prejudice." 

As  faulty  as  we  deem  this  reasoning  to  be,  we  agree  with  counsel 
that  no  greater  reason  has  been  suggested  why  a  new  trial  should  be 
granted.  It  is  urged  that  the  jury  did  ndt  believe  the  te«<timony  of 
the  appellant,  and  that  the  jury  was  influenced  hy  prejudice  because 
the  vprdict  was  only  for  $250.  We  aie  unable  to  understand  how 
-counsel  reached  this  conclusion.  The  jury  must  have  believed  his 
testimony  or  they  would  not  have  found  a  verdict  for  him.  They 
certainly  can  not  be  said  to  have  been  influenced  t)y  prejudice  against 
the  appellant,  or  they  would  not  have  found  a  verdict  for  that 
amount  when  one  for  a  greater  sum  might  have  been  found. 

It  sf»ems  to  us  that  the  jury  was  not  influenced  by  prejudice  against 
the  appellant  in  returning  the  verdict.  We  have  failed  to  find  any 
error  in  the  instructions  which  the  court  gave  the  jury. 

The  judgment  is  affirmed. 


Louisville  &  Nashville  R.  R.  Co.  v.  Bowen. 
(Filed  February  11, 1897— Not  to  be  reported.) 

1.  Limitation — Mistake  in  summons — An  action  was  begun  and  limitation 
ceased  to  ran  upon  the  filing  of  petition  and  issuing  of  summons,  notwith- 
standing a  mistake  in  the  summons  as  to  the  name  of  the  plaintiff.  In  fact  it 
was  not  incumbent  upon  the  plaintiff,  in  order  to  stop  the  running  of  the  stat- 
ute upon  the  filing  of  the  petition,  to  show  that  summons  was  issued,  as  he  had 
the  right  to  rely  upon  the  clerk  to  perform  that  duty. 

2.  Plectding  of  private  statute — Where  a  plea  of  limitation  by  a  corporation 
is  based  upon  a  special  provision  in  its  charter  the  pleader  must  specially 
refer  to  the  charter,  stating  its  title  and  the  day  on  which  it  became  a  law,  it 
being  a  private  statute. 

3.  Evidence — In  an  action  against  a  railroad  company  in  which  the  failure 
to  give  a  signal  of  the  approach  of  a  train  to  a  crossing  was  relied  upon  as 
negligence  it  was  not  competent  for  the  plaintiff  to  show  that  sign  boards  had 
been  put  up  and  that  all  trains  had  blown  for  this  crossing  since  the  date  of 
the  accident. 

4.  Same — It  was  not  proper  to  permit  a  witness  to  express  an  opinion  as  to 
what  would  have  been  proper  for  the  engineer  to  have  done  under  the  circum- 
stances, the  witness  not  being  an  expert  and  having  no  better  means  of  form- 
ing an  opinion  than  the  jury  itself. 

5.  Injury  hy  railroad,  train  to  stock  grazing  near  track — Failure  to  give  sigtial 
— The  faUure  to  give  a  signal  of  the  approach  of  a  train  to  a  public  crossing 
■does  not  render  the  company  liable  for  injury  to  a  horse  which  as  the  train 
Approached  was  grazing  on  the  right  of  way  near  the  crossing,  the  company 
being  under  no  obligation  to  give  the  signal  as  a  warning  to  the  horse  which 
atood  eighteen  feet  &om  the  track,  with  its  head  turned  in  the  opposite  direc- 
tion, and  which  there  was  no  reason  to  believe  would  come  upon  the  track. 
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W.  H.  Marriott  for  ap|jellant. 
Sprigg  &  Chelf  for  appellee. 
Appeal  from  Hardin  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Burnain. 

Thisuction  was  brought  hy  the  appellee  to  recover  the  value  of  a 
hoTue  which  he  claims  was  killed  by  one  of  appellant's  trains  by  the 
negligence  of  i(s  at^ents  and  servants  on  the  24th  duy  of  May, 1893. 

The  petition  was  filed  on  the  23d  of  October,  1893," and  surnmcms 
issued  thereon  on  the  day  of  filing,  but  in  the  name  of  D,  C.  Brown 
as  ])laintiff,  which  was  served  on  defendant.  The  return  on  this 
summons  w^as,  on  the  motion  of  plaintiff,  quashed,  and  on  the  6th 
day  of  January,  1894,  another  summons  was  issued  giving  the  name 
of  the  plaintiff  as  D.  C.  Bowen.  This  summons  was  served  on  the 
defendant  on  the  6th  day  of  March,  1894. 

The  defendant  filed  answer,  denying  negligence  and  pleading  the 
six  months  statute  of  limitation.  The  plaintiff  filed  a  reply  in 
which  he  denied  that  the  cause  of  action  had  not  accrued  within  six 
months  before  the  commencement  of  the  suit,  and  denying  that 
same  was  barred  by  the  statute  of  limitation.  To  this  plea  the  de- 
fendant demurred,  which  was  overruled.  The  case  was  then  railed 
for  trial,  an<l,  after  the  hearing  of  the  proof  and  the  giving  of  in- 
structions, all  of  which  were  excepted  to  at  the  time  by  the  appel- 
lant, the  jury  reported  a  verdict  in  favor  of  the  appellee  for  $12o,and 
judgment  was  entered  accordinj^ly.  From  that  Judgment  this  ap- 
peal is  prosecuted  on  a  number  of  errors  which  have  been  assigned. 

First.  The  appellant  insists  that  one  of  the  provisions  of  its  char- 
ter is  that  actions  of  this  character  must  be  instituted  within  six 
months,  and  that  the  plaintiff  failed  to  file  his  suit  and  have  sum- 
mons issued  thereon  within  that  time.  We  are  of  the  opinion  that 
in  this  case  the  plaintiff  had  filed  his  petition  settintr  out  a  cause  of 
action  and  had  caused  summons  to  issue  thereon  in  time;  that  he 
had  done  all  the  law  required  of  him.  It  was  the  duty  of  the  clerk 
to  issue  summons  in  accordance  with  law,  and  It  was  not  incumbent 
upon  the  plaintiff  to  show  that  he  had  issue<l  it;  on  the  contrary,  he 
had  the  right  to  repose  confidence  in  the  clerk  not  only  knowing  his 
duty,  but  on  his  performing  it.  This  was  the  language  of  the  court 
in  the  case  of  the  L.  &  N.  R.  R.  v.  Smith,  87  Ky.,  501,  and  we  think 
is  conclusive  of  the  question  of  limitation. 

Upon  the  trial  of  the  case,  we  think  it  was  error  on  the  part  of  the 
court  to  permit  witnesses  for  appellee  to  testify  that  signboards  had 
been  put  up  at  the  crossing  and  that  all  trains  had  blown  for  this 
crossing  since  the  date  of  the  accident.  **  Whilst  there  seems  to  be 
some  diversity  of  opinion  on  the  question  of  the  admissibility  of 
evidence  of  this  character  as  a  means  of  showing  neglect  on  the  part 
of  the  defendant,  the  decided  weight  of  authority  is  against  same.'^ 
(Standard  Oil  Co.  v.  Tierney,  13  Ky.  Law  Rep.,  626,  and  authori- 
ties there  cited.)  Nor  was  the  testimony  given  by  Williams  in  this 
case,  in  so  far  as  he  expressed  an  opinion  as  to  what  would  have 
been  proper  for  the  engineer  to  have  done  under  the  circumstances,, 
competent  evidence.  ^^Opinious  of  nonexpert  witnesses  are  never 
received  as  evidence  when  all  the  facts  upon  which  such  opinions- 
are  founded  are  made  clear  to  the  court  and  the  lury."  II  is  the 
Province  of  the  jury  to  determine  from  the  facts  what  was  proper  to 
ave  been  done,  and  the  opinion  of  a  witness  solely  upon  the  facts 
so  demonstrated  was  inadmissible.    (Clark  v.  Fisher,  19  Am.  Dec.v 
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102.)  It  is  not  a  witness'  province  to  give  opinions  on  such  matters, 
as  he  could  have  had^  in  general,  no  better  means  of  forming  an 
opinion  than  the  Jury  itself. 

By  instruction  No.  6  the  court  told  the  jury  that  "it  is  the  duty  of 
the  defendant's  servants  in  approaching  a  public  cro.ssing  to  blow  its 
whistle  and  ring  its  bell,  and  if  the  jury  believe  that  it  failed  to  per- 
form these  duties,  and  that  by  reason  of  such  failure  the  plaintiff's 
horse  was  killed,  the  jury  should  find  for  the  plaintiff."  We  think 
that  this  instruction  was  erroneous  and  prejudicial  to  the  rights  of 
the  appellant. 

The  testimony  of  Joe  Neighbors  shows  the  horse  of  appellee  was 
grazing  upon  the  right  of  way  of  appellant  fifteen  or  eighteen  feet 
from  the  track,  and  that  when  he  saw  him,  just  before  the  collision, 
he  had  his  head  turned  from  the  track  and  the  train  was  about  eighty 
yards  from  the  horse.  He  states  on  cross-examination  that  the 
florse  was  between  the  telegraph  pole  and  the  fence,  and  the  train 
was  between  his  house  and  that  of  Jerry  Bland,  when  the  horse  first 
b^an  to  move,  and  it  was  aliout  a  hundred  feet  from  his  front  gate 
to  Jerry  Bland's  house.  The  horse  was  not  upon  the  public  crossing, 
Although  he  was  grazing  upon  the  right  of  way  near  it.  The  appel- 
lant was  under  no  obligation  to  blow  its  whistle  or  to  ring  its  bell 
as  a  warning  to  a  horse,  which  sto<xl  eighteen  feet  from  the  track  on 
the  right  of  way,  with  its  head  turned  in  the  opposite  direction  from 
the  track,  and  not  upon  a  crossing  or  roadbed  of  defendant. 

The  testimony  of  the  engineer  in  this  case  clearly  shows  that  he 
did  not  see  the  plaintiff's  horse  until  just  about  the  time  it  was 
struck  by  the  locomotive,  and  that  owing  to  a  curve  in  the  track  of 
the  railroad  the  smokestack  and  the  boiler  of  the  engine  would  have 
prevented  him  from  seeing  a  hoise  standing  at  the  exact  spot  where 
this  one  was  proven  to  have  been  after  they  came  in  sight.  The 
fireman,  Thomas  Mlllenix,  testified  that  he  saw  the  horse  before  it 
was  struck;  that  it  was  standing  over  by  the  fence  eating  grass,  about 
sixty  yards  from  the  enirine;  that  it  whirleil  around,  made  a  couple 
of  jumps  and  Jum()ed  on  the  track,  and  that  it  just  had  time  to 
wheel  around  and  jump  on  the  track  by  the  time  the  train  arrived 
at  that  point.  The  testimony  of  the  engineer  also  showed  that  he 
blew  the  whistle  for  the  station  and  for  the  crossing,  and  that  at  the 
station  the  whistle  could  be  heard  from  where  it  was  blown  for  the 
•crossing  near  where  the  horse  was  killed;  and  he  also  testifies  that 
Jie  rang  the  bell  as  he  approached  this  crossing. 

It  seems  to  us  from  the  facts  as  proven  that  the  appellant  did  all 
the  law  imposed  upon  it. 

In  the  case  of  the  C,  N.  O.  &  T.  P.  R.  R.  v.  Bagby,  13  Ky.  Law 
Rep.,  533,  the  court  said:  **Tho8e  in  charge  of  a  railroad  train  owe 
the  first  duty  to  persons  on  it,  and  to  assure  their  safety  it  is  necessary 
that  the  engineer  should  not  lose  sight  of  the  track  ahead  of  him; 
nor  can  the  company  be  held  liable  for  injury  to  animals  unless  those 
in  charge  could  have  avoided  it,  having  due  care  for  the  safety  of 
those  on  the  train. 

It  would,  therf^fore,  seem  to  follow  that  an  engineer  can  not  be 
reasonably  expected  or  required  to  lookout  for  or  to  see  animals  at 
all  distances  on  each  side  of  the  railway  track,  nor  to  give  the  dau- 
ber signal  and  stop  the  train  to  prevent  injury  to  those  straying,  un- 
less such  animal  is  actually  on  the  track  or  else  so  near  or  in  such 
attitude  as  would  induce  a  pea.son  of  ordinary  care  and  prudence  to 
believe  that  there  was  danger  of  a  collision." 

In  this  case  it  seems  tons  that  no  amount  of  careor  prudence  could 
have  prevented  the  accident  by  which  the  appellee's  horse  was  killed 
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by  the  railroad  train;  and  it  further  appears  to  us  that  the  employes 
of  appellant  were  not  in  this  case  iifuilty  of  any  actionable  negliji^ence^ 
and  tnat  the  court  erred  in  giving  a  Judgment  for  appellee. 

The  cause  is,  therefore,  reversed  for  a  new  trial  consistent  with 
this  opinion. 


Baldwin  &  Co.  v.  Warren,  &c. 
(Filed  February  12, 1897— Not  to  be  reported.) 

Conditional  sales — Purchaser  at  execution  saXe  with  notice — ^A  sale  of  per- 
sonal property  upon  condition  that  it  shall  remain  the  property  of  the  seller 
nntil  paid  for  gives  the  seller  a  lien  for  the  unpaid  purchase  price,  and  hia 
right  is  superior  to  that  of  one  who,  with  notice  of  that  lien,  purchases  the 
property  at  a  sale  made  under  execution  against  the  buyer.  And  notice  of 
the  lien  given  by  the  officer  making  the  sale  is  sufficient  to  charge  the  pur- 
chaser. 

D.  T.  Fowles  for  appellants. 
Jeff  Henry  for  appellees. 
Appeal  from  Green  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

The  appellants  had  sold  to  Luther  Town  an  organ  on  credit,  and 
had  taken  notes  for  the  deferred  payments.  The  notes  contained  a 
stipulation  that  the  organ  should  remain  the  property  of  appellants 
until  paid  for.  It  also  appears  that  some  payments  had  been  made 
by  Town,  and  the  contract  renewed  more  than  once. 

An  execution  was  L^sued  in  favor  of  A.  D.  Scott  against  Town  and 
the  appellee,  W.  F.  Warren,  and  placed  in  the  hands  of  the  coroner^ 
Jones,  for  collection,  who  proceeded  to  levy  on  the  organ,  and  was. 
by  Town  informed  of  the  lien  and*  contract  aforesaid.  Jones  thea 
required  an  indemnifying  bond  before  sale,  which  was  given  by  said 
W..F.  Warren,  with  the  other  appellee  as  surety,  and  the  officer 
then  sold  the  organ  and  appellee  W.  F.  Warren  bought  it. 

It  was  clearly  proven  on  thi^  trial  that  Jones  informed  Warren  be- 
fore the  sale  of  the  statements  made  by  Town;  also  that  Town  noti- 
fied said  Warren  and  others  on  the  day  of  sale,  but  before  the  sale^ 
that  ap(>ellant  had  a  lien  on  the  organ,  and  he  ^Town)  disdaimcKi 
the  ownership  of  the  organ.  The  jury  found  for  uefendants,  and  ap« 
pellants'  motion  for  a  new  trial  having  been  overruled,  they  have 
appealed. 

Appellants  complain  of  the  instructions  given  by  the  court,  and 
also  insist  that  the  court  should  have  given  the  instruction  asked  by 
appellants. 

The  instruction  refused  in  substance  asked  the  court  to  tell  the- 
jury  that  **lf  Town  notified  the  (jtficer  or  the  purchaser,  Warren,  be- 
fore the  sale  of  appellant's  lien,  then  the  jury  should  find  for  plain- 
tiff'.'' 

The  efl^ct  of  the  instruction  given  was  to  tell  the  jury  that  unless 
the  appellants  or  their  agent  had  notified  the  officer  or  said  Warren 
of  appellants'  lien,  that  the  jury  should  find  for  defendants. 

This  court,  in  Baldwin  &  Co.  v.  Crow,  Ac,  86  Ky.^  679,  expressly 
held  that  such  contracts  as  the  one  under  consideration  in  the  case 
at  bar  gave  appellants  a  lien  on  the  property,  and  that  the  same  waa 
valid  against  all  purchasers  with  notice. 
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It  is  manifest  in  this  CHse  that  appellees  had  fuJl  notice  of  the  liea 
from  a  trustworthy  source— from  one  who  knew  the  truth  of  the  mat- 
ter— hence  it  is  immaterial  whether  Town  be  regarded  as  appellants' 
agent  or  not:  the  notice  was  sufficient.  The  court,  therefore,  erred 
in  refusing  the  instruction  asked,  and  erred  in  giving  instructions  1 
and  2. 

The  Judgment  appealed  from  is,  therefore,  reversed  and  cause  re- 
manded, with  directions  to  set  aside  the  verdict  and  Judgment  and 
award  appellants  a  new  trial  and  for  proceedings  consistent  with 
this  opinion. 


Slack  <fe  Perkins  v.  Koon  &  Perry,  Ac. 
(Filed  February  12, 1897— Not  to  be  reported.) 

1.  Landlord's  lien — Partnership — "Where  one  of  two  parties  in  the  hotel  and 
saloon  business  had  only  an  interest  in  the  profits  and  not  in  the  furniture, 
etc.,  used  in  the  business,  the  lien  of  the  landlord  for  rent  under  a  lease  to  the 
partner  who  owned  the  goods  is  superior  to  the  lien  of  a  partnership  cred- 
itor. 

2.  It  was  not  necessary  for  the  landlord  to  sue  out  his  attachment  in  order  to 
preserve  his  landlord's  lien,  it  being  sufficient  for  him  to  assert  it  by  petition 
in  this  suit  by  the  attaching  partnership  creditors. 

Bush  &  Worten  and  Hill  &  Hill  for  appellants. 
J.  C.  Hodge  for  appellees. 
Appeal  from  Livingston  Circuit  Court. 
Opinion  of  the  court  by  Judge  White. 

The  appellants,  Slack  <&  Perkins,  sued  Koon  &  Perry,  the  appel- 
lees, in  the  Livingston  Circuit  Court  on  an  account  for  $380.66,  and 
at  the  same  time  sued  out  attachments  against  the  property  of  Koon 
&  Perry  and  had  it  levied  on  a  lot  of  personal  property  then  in  the 
St.  Clair  Hotel  and  saloon,  at  Grand  Hi  vers.  This  property  con* 
si-sted  of  furniture,  bar-room  fixtures,  liquors  and  many  other  arti- 
cles usually  found  in  a  hotel  and  bar  room.  Several  other  small 
executions  were  also  sued  out  from  the  quarterly  court  of  Livingston 
county,  and  levied  on  the  same  property,  subject  to  appellants' 
attachment  lien. 

On  notice  and  motion  the  county  Judge  made  an  order  of  sale,  and 
the  attached  property  was  sold,  and  brought  the  sum  of  $500, 
the  appellee, Ilos8,  claiming  a  landlord's  lien  on  the  attached  prop- 
erty; also  procured  from  a  Justice  of  the  peace  an  attachment  for 
rent  due,  and  to  become  due.  fur  the  sum  of  $360,  rent  of  the  prem- 
ises occupied  by  Koon,  and  also  had  the  same  levied  on  the  property 
attached  by  app^^llants. 

Appellee  Ross  filed  his  petition,  asserting  that  he  was  the  owner 
of  the  proj)erty  known  as  the  St.  Clair  Hotel  property^  in  the  town 
of  Grand  Rivers,  and  that  the  defendant,  Koon,  hacl  rented  said 
projierty  from  him  for  the  period  of  twelve  months  from  the  1st  day 
of  April,  1892,  to  the  31st  dsy  of  March,  1893,  at  the  agreed  price  of 
$360,  to  be  paid  monthly  ($^30  each  month),  and  to  be  paid  in  ad- 
vance, except  the  month  ot  April,  which  was  to  be  paid  on  May  Istj 
and  claiming  landlord's  lien  for  his  rent  on  the  goods  attached  and 
on  the  money  arising  from  .^^aleof  same. 

To  this  petition  appellants  filed  an  answer,  denying  that  the  hotel 
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property  was  rented  to  Koon  by  the  year,  but  the  renting  was  by 
the  month;  and,  If  the  renting  was  for  a  year,  the  contract  was  made 
in  March,  and  for  more  than  one  year,  and  was  not  to  be  performed 
within  a  year  and  was  b3'  parol,  and,  therefore,,  was  not  an  enforei- 
ble  contract  under  the  statutes  of  Kentucky:  that  Ross  had  taken 
possession  of  said  hotel"  property  a  short  time  after  the  levy  of  the 
attachment,  rented  the  same  and  received  the  rents;  therefore,  he 
was  estopped  from  claiming  rent  except  for  one  month. 

To  this  answer  appellee  Ross  filecl  reply,  denying  that  he  had 
taken  possession  of  said  leased  property  at  any  time  since  said  leas- 
ing, and,  by  an  amended  petition,  set  up  the  fact  that  the  contract 
of  renting  to  Koon  was  made  on  the  20th  day  of  April,  1S92,  instead 
of  in  March,  as  stated  in  his  petition  heretofore  filed  in  this  case. 

The  issue  made  b^^  the  pleadings  was  tried  by  the  court,  and  judg- 
ment rendered  in  favor  of  appellee  Ross  for  the  rent  of  the  hotd, 
amounting,  with  interest,  to  the  sum  of  $394.58,  and  giving  .Ross  a 
superior  lien  on  the  funds  in  court  arising  from  the  sale  of  the  at- 
tached property.  From  that  Judgment  appellants  have  appealed  to 
this  court,  and  ask  a  reversal. 

The  proof  in  the  case  shows  that  Koon  &  Perry  had  occupied  this 
botel  property  for  some  time  before  the  renting  set  up  by  Ro."^;  that 
a  hotel  and  saloon  business  had  been  carried  on  by  Koon  &  Perry, 
and  the  account  sued  on  was  for  goods  furnished  by  appellants  to 
Koon  &  Perry  as  partnership  debts.  The  appellants  claim  by  reason 
thereof  they  have  a  superior  lien  to  that  of  the  landlord. 

It  appearing  from  the  evidence  that  Perry  had  only  an  interest  in 
the  profits  of  the  business,  and  not  in  the  property  itself,  the  part- 
nership creditor  had  no  lien  on  these  goods,  by  reason  of  the  part- 
nership of  Koon  &  Perry,  supnerior  to  that  of  the  landlord. 

It  is  established  by  the  testimony  of  Ross  and  Koon  that  Koon, 
on  the  1st  or  2d  day  of  April,  1892,  rented  of  Ross  the  hotel  property 
from  the  1st  day  of  April,  1892,  to  31st  day  of  March,  1893,  at  the 
rental  price  of  $360  for  the  year,  payable  monthly. 

There  is  no  evidence  in  this  case  contradicting  this  testimony  as 
to  the  contract  of  renting,  and  there  is  no  testimony  whatever  that 
Ross  took  possession  in  any  manner  of  the  leased  premises  during 
the  term  they  were  leased  to  Koon,  or  received  rent  for  the  same. 
It  was  not  necessary  for  the  appellee,  Ross,  to  sue  out  his  attach- 
ment in  this  case  to  preserve  his  lan'ilord's  lien — having  the  lien, 
he  properly  presented  it  by  petition,  claiming  the  funds  upon  which 
lie  had  lien. 

The  judgment  of  the  lower  court  being  in  accordance  with  these 
views,  it  is  affirmed. 


Storm  &  Floyd  v.  Chestnut's  adm'r. 
(Filed  February  12, 1897— Xot  to  be  reported.) 

Assignment  of  note — Where  the  holder  of  a  note  transferred  it  by  delivery  in 
part  payment  for  timber  which  he  was  to  take  from  a  certain  tract  of  land 
represented  by  the  assignee  as  belonging  to  him,  it  was  error  thereafter  to 
permit  the  assignor  to  recover  upon  the  note  npon  the  ground  that  the  as- 
signee had  no  title  to  a  part  of  the  land  from  which  the  timber  was  to  be 
taken,  and  that  plaintiff  had  been  required  to  pay  as  damages  for  taking  tim- 
ber from  that  part  of  the  land  belonging  to  another  a  sum  equal  to  the 
amount  of  the  note.  Before  the  plaintiff  can  be  allowed  to  recover  upon  the 
note  the  title  to  it  must  be  restored  to  him  by  a  rescission  of  the  contract  for 
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the  sale  of  the  timber.  But  he  will  be  entitled  auder  proper  pleadings  to  re- 
<3oyer  the  value  of  so  much  of  the  timber  as  was  upon  the  land  of  the  person 
to  whom  he  was  required  to  respond  in  damages. 

H.  C.  Eversole  for  appellants. 
Ewell  &  Smith  for  appellee. 
Appeal  from  Laurel  Circuit  Court. 
Opinion  of  the  court  by  Judge  White. 

The  appellee  sued  the  appellants  in  the  Laurel  Circuit  Court.  The 
<;ause  of  action  as  set  out  in  the  petition  states  that  some  years  ago 
appellee,  Dorcus  Chestnut,  sold  G.  N.  Chestnut,  also  appellee,  two 
tracts  of  land  by  metes  and  bounds,  but  made  no  deed  to  G.  N. 
Chestnut  to  the  same.  Afterwards  G.  N.  Chestnut  sold  said  land  to 
appellants,  Storm  &  Floyd,  or  to  Isaac  Storm.  Storm  executed  the 
note  sued  on  for  $100  to  G.  N.  Chestnut,  it  being  the  balance  due  as 
the  purchase  price  for  said  land.  Afterwards  G.  5^.  Chestnut  sold  and 
assigned  said  note  to  C.  M.  Chestnut  for  value  received.  C.  M. 
Chestnut  transferred  said  note  by  delivery  to  James  C  Floyd,  ap- 
pellant, in  part  pay  for  railroad  ties  and  timber  to  be  made  into  rail- 
road ties  on  a  certain  tract  of  land  described  by  metes  and  bounds 
by  a  written  contract  filed  as  exhibit  in  this  case,  lying  on  Laurel 
river  in  Laurel  county,  containing  about  two  hundred  acres.  C.  M. 
Ohestnut  went  upon  said  land  and  cut  and  made,  or  caused  to  be 
made,  the  tie  timber  thereon  into  ties,  but  before  he  finished  one  W. 
H.  Jackson,  claiming  a  portion  of  the  land  embraced  in  the  con- 
tract by  superior  and  paramount  title  to  that  of  J.  C.  Floyd,  C.  M. 
Chestnut  was  forced  to  pay  and  did  pay  W.  H.  Jackson  $100  for 
damages  done  him  in  cutting  his  timber,  so  that  instead  of  C.  M. 
Chestnut  realizing  $175  on  said  purchase  of  timber  from  Floyd  he 
only  realize<l  about  $75,  setting  up  lien  in  favor  of  C.  M .  Chestnut 
for  $100  with  interest  on  the  two  tracts  of  land  sold  to  Storm  & 
Floyd  or  to  Storm,  and  that  after  these  transactions  C.  M.  Chestnut 
departed  this  life  and  W.  B.  Sutton  was  appointed  his  administra- 
tor; that  when  the  contract  was  executed  for  the  sale  of  the  timber 
to  C.  M.  Chestnut  he  surrendered  the  note  to  Floyd  and  can  not  file 
the  same,  asking  the  court  to  compel  defendant  to  file  the  note. 

The  contract  filed  with  the  petition  recites  that  Floyd  had  sold  to 
Chestnut  the  tie  timber  and  the  ties  then  made  on  a  certain  tract  of 
land  containing  two  hundred  acies,  describe*!  by  metes  and  bounds, 
for  the  consideration  of  $175,  cash  in  hand  paid,  binding  Floyd  to 
deliver  the  same  to  said  Chestnut,  and  (granting  to  said  Chestnut  the 
right  of  way  over  said  land  to  remove  said  timher.  Appellants  an- 
swerer! and  admitte<!  that  G.  N.  Chestnut  sold  the  land  to  J.  N. 
Storm  as  alleged  in  the  petition,  and  that  J.  N.  Sttfrm  executed  the 
note  sued  on,  and  that  it  was  the  Inst  payment  on  the  land  described 
in  the  petition,  averring  that  J.  N.  Storm  had  fully  paid  ofi"  and  taken 
up  the  Siud  note,  and  that  said  note  is  now  in  his  possession,  deny- 
ing that  J.  N.  Storm  had  any  connection  with  the  trade  between 
Floyd  and  Chestnut  for  the  sale  of  said  tie  timber,  and  denied  that 
they  or  either  of  them  ever  authorized  or  aj^reed  f«)r  C.  M.  Chestnut 
to  pay  W.  H.  Jackson  the  $100,  or  that  they  or  either  of  them  are 
responsible  for  any  sum  of  money  C.  M.  Chestnut  paid  to  W.  H. 
Jackson;  denies  that  Chestnut  has  any  lien  on  the  two  tracts  of  land 
for  said  $100;  denies  that  appellees  have  any  cause  of  action  against 
appellants,  and  prayed  to  t)e  dismissed.  Appellants  filed  reply, 
averring  among  other  things  that  it  was  true  that  C.  M.  Chestnut 
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delivered  the  note  to  J.  C  Floyd,  bat  that  Floyd  had  paid  for  the 
note  in  the  Rale  of  land  (meaning;  timber)  that  did  not  belong  to  him; 
that  it  belonged  to  W.  H.  Jackson;  that  the  $100  paid  by  Chestnut 
to  Jackson  was  paid  for  timber  cut  on  the  land  sold  to  Chestnut  by 
Floyd,  for  which  Floyd  had  no  title,  and  for  which  Jackscm  had 
title,  and  that  Chestnut  ()aid  Jacks(m  the  $100  to  avoid  law  suits  and 
indictment. 

Appellants  rejoined,  denying  all  the  allegations  in  the  reply,  and 
denymi;  that  Jackson  had  any  title  to  the  land  that  he  (Floyd)  had 
sold  the  ttmt)er  off  of  to  Chestnut  to  pay  off  the  note,  averring  that 
Storm  had  fully  paid  off  the  note  to  Floyd,  denying  the  right  to 
bring  and  prosecute  suit  on  said  note.  After  all  these  pleadings  had 
been  filed  defendants  withdrew  their  pleadings  and  demurred  to 
plaintiff's  petition,  but  the  court  overruled  the  demurrer,  to  which 
ruling  appellants  ex<'epted.  Appellants  then  refiled  their  pleadings, 
and  a  trial  being  had  the  court  gave  appellees  Judgment  for  the 
amount  of  the  note  and  interest,  with  lien  on  the  two  tracts  of  Iand» 
and  ordered  sale  of  same  to  satisfy  the  Judgment.  From  this  judg- 
ment appellants  have  appealed  to  this  court  and  ask  a  reversal.  The 
evidence  in  the  case  shows  that  Chestnut  paid  the  $100  to  Jackson 
without  the  knowledge  or  consent  of  appellants.  It  also  shows  that 
there  was  a  conflict  between  the  land  of  Jackson  and  Floyd  of  about 
thirteen  acres,  but  neither  the  pleadings  nor  evidence  show  what 
amount  of  tie  timt)er  wai  on  this  thirteen  acres  of  land  claimed  by 
Jackson.  The  note  having  been  given  up  to  Floyd  in  payment  for 
the  timlier,  before  plaintiff  can  recover  on  the  note  the  contract  of 
sale  of  the  timber  must  he  res<'inded  and  the  title  to  the  note  recov« 
ered  by  appellees.  But  plaintiff  had  the  right  to  recover  under  proper 
pleading  the  value  of  the  timber  embraced  in  the  contract  that  was 
on  the  land  of  Jackson,  and  on  the  return  of  this  case  the  parties 
should  be  allowed  to  amend  (if  they  so  d<sire)  and  show  the  propor- 
tion of  the  timber  sold  by  Floyd  that  was  in  the  boundary  of  any 
land  owned  by  Jackson. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 


M.  I.  Sow^LE  Mfg.  Co.  v.  Bernard. 
(Filed  February  12,  1897.) 

J.  Discharge  of  insolvent  debtors — Liability — Where  judgment  has  been 
rendered  sustaining  an  order  of  arrest  in  a  civil  action  the  circnit  court  has 
no  jurisdiction  to  discharge  the  defendant  as  an  insolvent  debtor,  and  its 
order  to  that  efifeci  does  not  exonerate  the  bail.  Nor  has  the  defendant  the 
right  to  apply  to  any  coart  to  be  released  or  discharged  unless  he  has  been, 
surrendered  by  the  bail  or  taken  under  an  execution. 

2.  The  right  of  a7i  insolvent  debtor  to  obtain  such  a  discharge  being  a  rights 
created  by  statute,  it  can  be  enforced  only  in  the  manner  prescribed  by  the 
statute. 

J.  A.  Craft  and  William  Jcirvis  for  appellant. 

Stone  <&  Sudduth  and  D.  M.  Rodman  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  l>y  Judge  GulTy. 
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The  appellant  instituted  suit  in  the  law  and  equity  court  of  Jeffer- 
son county,  in  1892,  against  Sitwell  Harris,  and  procured  the  arrest 
of  said  Harris  as  provided  by  law.  Said  Harris  then  executed  bond 
as  provided  by  the  Code  of  Practice,  with  the  appellee,  S.  M.  Ber- 
nard, as  surety. 

On  December  2, 1892,  iudgnaent  was  obtained  by  appellant  against 
Harris  for  the  debt,  and  the  order  of  arrest  was  sustained,  and  on 
the  same  day  said  Harris  asked  to  be  discharged  as  an  insolvent 
debtor,  which  discharge  was  then  denied.  On  December  12th  said 
Harris  went  before  the  Judge  of  the  Jefferson  Circuit  Court,  Law 
and  Equity  divi^iion,  and  said  Judge  permitted  said  Harris  to  take 
the  insolvent  debtor's  oath,  assumed  to  exonerate  him  from  all  ob- 
ligation to  surrender  himself  under  the  judicment^in  spite  of  the 
exception  of  appellant's  counsel. 

At  that  time  no  capias  ad  satisfaciendum  or  ca.  sa.  had  been  issued 
against  Harris.  On  the  19th  of  Di»cem^er  a  ca.  sa.  whs  issued  against 
Harris,  and  on  the  following  day  was  by  the  sheriff  returned  not 
found.  Afterwards  suit  was  instituted  on  the  bond  against  apt>ellee 
Bernard.  Bernard  pleaded  the  Judgment  of  discharge  or  release 
aforesaid  in  bar  of  appellant's  claim,  and  the  ap()ellant  in  his  reply 
denied  the  Jurisdiction  of  the  law  and  equity  court  to  grant  the  re- 
lease or  discharge,  and  also  denied  the  Jurisdiction  of  the  court  to 
exonerate  the  bail  or  surety.  Ap(>ellee's  demurrer  to  the  reply  was 
sustained  and  cause  dismissed,  and  to  reverse  that  Judgment  this  ap- 
peal is  prosecuted. 

The  sole  Question  presented  for  decision  is  as  to  the  Jurisdiction  of 
the  law  and  equity  court  to  render  the  Judgment  and  make  the 
orders  relied  on  by  appellee. 

The  right  to  take  the  insolvent  debtor's  oath,  and  be  discharged 
in  such  cases  as  this,  is  a  statutory  right,  and  it  will  be  found  tTiat 
the  various  statutes  enacted  conferring  such  right  and  regulating  the 
proceedings  confer  the  power  to  discharge  insolvent  debtors  upon 
justices  of  the  peace  or  county  judges  or  police  judge  of  the  county 
seat. 

It  is  provided  in  the  General  Statutes,  page  782,  that  a  person 
taken  or  charged  in  execution  in  any  civil  case  may  by  petition 
apply  for  a  discharge  to  two  Justices  of  the  peace,  or  the  Judge  of  the 
county  court,  or  the  police  judge  of  the  county  town,  who  shall,  by 
warrant,  conmiand  the  keeper  of  the  Jail  to  bring  the  body  of  the 
petitioner  before  them  or  him,  at  the  courthouse,  on  a  day  fixed, 
and  a  list  of  the  several  execut.ions  with  which  he  may  stand 
charged. 

It  is  Uirther  provided  that  ten  da^'s'  notice  shall  be  given  by  the 
applicant  to  the  adverse  party,  and  a  list  of  the  property  he  intends 
to  surrender.  Some  other  requirements  are  made,  and  it  is  also  pro- 
videil  that  the  appellant,  after  compliance  with  all  requirements, 
shall  be  discharged  unless  it  be  made  to  appear  that  he  has  acted 
fraudulently.  The  scheduling  warrant  and  petition  shall  be  re- 
turned to  and  safely  kept  on  file  by  the  clerk  of  the  county  court. 

The  foregoing  statute  was  in  force  at  the  time  of  the  attempted 
discharge  of  said  Harrw. 

Section  171  of  the  Civil  Code  provides:  **A  return  of  not  found 
upon  an  execution  against  the  body  of  the  defendant,  placed  in  the 
hands  of  the  sheriff  within  twenty  da3's  after  it  might  have  iasued 
upon  the  judgment,  shall  be  necessary  to  fix  the  liability  of  the  bail, 
which  shall  be  to  pay  the  amount  of  the  judgment  and  costs." 

Section  170  of  the  Code  provides  that  the  bail  may,  at  any  time  or 
place,  arrest  the  defendant  for  the  purpose  of  surrendering  him. 
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Section  172  provides  that  the  bail  can  be  proceeded  against  In  a 
separate  action  only. 

Section  173  specifies  the  causes  or  means  by  which  the  bail  is  exon- 
erated, Done  of  which  areapplicable  to  this  ca*«e  unless  the  attempted 
discharge  of  Harris  l»y  the  law  and  equity  judge  is  valid. 

It  is  suggested  that  ^section  168  confers  jurisdiction  upon  the  circuit 
•court.  We  quote  as  follows  from  said  section:  "Upon  judgments 
in  actions  in  which  the  defendant  has  been  arrested  and  held  to  bail, 
and  in  which  the  order  of  arrest  has  not  been  vacated,  au  execution 
against  the  body  of  the  defendant  may  be  issued,  upon  which  the 
same  proceedings  shall  be  had,  and  the  defendant  shall  be  dealt  with 
In  the  same  manner  as  is  provided  by  law  in  the  civil  actions  in 
which  executi(9ns  may  t>e  Issued  against  the  body  of  the  defendant, 
except  that  the  <.ath  of  insj)lvency,  upon  reasotiable  notice,  may  be 
taken  at  any  tiuje  after  the  arrest  by  delivering  to  the  plaintiff,  his 
agent  or  attorney,  a  8<»hedule  of  the  property  intended  to  be  surren- 
dered, although  said  schedule  may  not  have  been  delivered  ten  days 
before  the  taking  of  such  oath." 

It  will  be  seen  that  the  only  change  made  in  the  section  supra  is 
to  dispense  with  the  ten  days'  notice  and  the  delivery  of  the  sched- 
ule ten  days  before  taking  the  oath,  and  perhaps  allowing  noliee  to 
•be  served  on  the  agent  or  attorney. 

The  arrest  referred  to  evidently  meatis  the  arrest  under  the  execu- 
tion, for  the  reason  that  such  execution  had  been  authorized;  but  if 
the  section  even  meant  that  the  discharge  could  be  obtained  before 
the  arrest  under  the  ca,  «a.,  still  the  statute  l)efore  quoted,  specifying 
the  officers  who  could  grant  the  discharge,  is  left  in  full  force. 

If  the  ca.  sa,  be  not  issued  within  twenty  days  from  the  time  the 
plaintiff  is  entitled  thereto  the  bail  is  exonerated,  or  he  may  become 
released  by  surrendering  the  defendant  to  the  sheriff  of  the  county 
-<m  or  before  the  return  day  of  the  summons  in  the  action  against 
the  bail,  or  within  such  further  time  as  the  court  in  which  the  action 
is  pending  may  allow. 

**VVhen  a  statute  has  created  a  new  right,  he  who  claims  the  right 
must  pursue  the  statute  remedy."  (Smith  v.  Drew,  5  Mass.,  576.) 
■Quoted  with  approval  in  13  Bush,  310,  et  seq. 

In  Johnston  v.  Louisville,  11  Bush,  533,  the  court  says:  '*It  is  a 
rule  when  a  statute  gives  a  new  right  or  a  new  power,  and  at  the 
^ame  time  provides  a  specific,  full  and  adefiuate  mode  of  executing 
the  power  or  enforcing  the  right  given,  the  fact  that  a  particular 
mode  is  prescribed  will  be  regarded  as  excluding  by  implication  the 
right  to  resort  to  any  other  modi?  <»f  executing  the  power  or  of  en- 
forcing the  right."  (Dillon  on  Municipal  Corporations,  section  653; 
2  Barrows,  1157;  6  Mass.,  28n;  1  Blackford,  39;  1  Mo.,  147,  428;  2 
McCord,  117;  36  Mo.,  5-13;  11  Mass.,  363;  12  Mass.,  482;  4  Wend.,  667; 
4Ind  ,  431;  1  Ind.,  285.) 

The  right  of  an  insolvent  debtor  to  obtain  the  discharge  in  ques- 
tion being,  as  before  stated,  a  right  given  or  created  by  statute,  it 
follows  that  it  can  be  enforced  only  in  the  manner  prescribed  by  the 
statute.  Moreover,  Harris  was  not  in  the  custody  of  the  court  at 
the  time  of  thealleged  discharge,  but  in  lawjn  the  amicable  custody 
of  the  bail.  It  might  have  been  that  within  twenty  days  the  bail 
i^^ould  have  been  exonerated  by  the  delay  of  plaintiff  to  have  the 
ca.  sa.'n^bUif}^  in  which  event  the  bail  would  have  had  no  further  in- 
terest in  the  case,  in  which  event  Harris  would  not  be  in  confine- 
ment, and  never  could  be  imprisoned  unless  plaintiff  elected  to 
have  the  ca.  sa.  issued. 

Harris  had  not  been  surrendered  by  the  bail  nor  arreste<l  under  a 
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ca.  sa.,  henee  he  had  no  rUht  to  apply  to  any  court  for  a  release  or 
discharge,  for  he  was  not  restrained  of  his  liberty  by  anyone. 

In  the  numerous  case.s  decided  by  this  court  involvinj^  the  respon- 
sibility of  hail,  or  dischart^e  of  insolvent  debtors,  we  have  not  found 
a  case  in  which  the  circuit  court  or  a  circuit  judjre  had  ordertni  the 
discharge  of  an  insolvent  debtor,  nor  have  counsel  referred  to  any 
such  case. 

We  think  it  manifest  that  the  circuit  court  had  no  jurisdiction  nor 
authority  to  entertain  the  motion  of  Harris  to  be  allowed  to  take- 
the  oath  to  be  discharged,  nor  to  receive  the  schedule  of  property, 
and  the  orders  and  Jud^rment  in  that  regard  are  null  and  void,  and 
are  no  defense  to  this  action. 

The  judgn)ent  appealed  from  is,  therefore,  reversed  and  cause  re- 
manded, with  directions  to  overrule  the  demurrer  and  for  proceed- 
ingrs  consistent  with  this  opinion. 

If,  however,  the  appellee  has  any  valid  defense  he  should  be 
allowed  to  plead  it. 


FRAZIER,  &C.   v.   DOWLING,  &C. 

(Filed  February  13, 1897— Not  to  be  reported.) 

Trade-marks — The  purchasers  of  a  distillery  known  as  the  "WaterfiU  <k. 
Frazier"  distillery,  and  of  the  exclusive  privilege  to  nse  the  brand  *'Waterfill 
ic  Frazier"  in  the  manufacture  of  whisky,  are  entitled  to  protection  in  the  use 
of  that  brand  as  against  the  firm  of  WaterfiU  &  Frazier,  composed  of  one  of 
the  original  owners  of  the  brand  and  a  son  of  the  other.  And  the  fact  that  the 
defendants  sought  to  be  enjoined  from  using  the  brand  purchased  by  plain- 
tiffs discarded  the  brands  with  which  they  commenced  business,  and  which 
were  unobjectionable,  and  imitated  the  plaintiffs'  system  of  making  their 
goods,  is  evidence  of  fraudulent  intent.  Nor  is  the  use  of  the  word  ^'Distillers^* 
by  plaintiffs  after  the  words  of  the  old  brand  calculated  to  deceive  the  trade 
or  the  public,  and  hence  this  fact  does  not  operate  to  prevent  plaintiffs  from 
obtaining  relief. 

Thomas  F.  Hargis  and  Phelps  &  Thum  for  appellants. 
Humphrey  &  Davie  for  appellees. 
Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

Beginning  in  1870  the  firm  of  WaterfiU  &  Frazier,  composed  of  W.. 
J.  WaterfiU  and  R.  H.  Frazier,  built  up  in  the  course  of  several  years- 
a  widespread  reputation  for  a  brand  of  whisky  manufactured  by  them 
rn  Anderson  county,  consisting  of  the  words  **  WaterfiU  &  Frazier^ 
distillers,  hand-made  sour-mash  whisky,  Anderson  count3%  Ken- 
tucky," the  particular  words  composing  the  brand  being ''Water- 
fill  &  Frazier/'  coupled,  however,  with  the  other  words  as  arranged 
above 

Id  1882  WaterfiU  sold  his  interest  in  the  distillery  and  in  the  brand 
to  his  partner,  Frazier,  who  continued  the  business  as  before. 

Id  1885  WaterfiU  again  became  the  owner  of  a  half  interest  in  the 

I>roperty  and  business  in  connection  with  John  and  Edward  Dow-^ 
ing,  Frazier  conveying  to  them  the  '*  WaterfiU  &  Frazier  distillery,'* 
so  knowD  throughout  the  eatire  eouDtry  aod  so  Damed  Id  the  gov- 
erDment  records,  together  with  the  exclusive  privilege  to  use  the 
brand  of  '^  Waterflli  a  Frazier"  in  the  uiaDufacture  of  whisky.    The 
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business  was  continued  as  before  and  the  same  brand  used,  their 
trade  and  distillinsr  name  being  *'Waterfill  &  Frazier."  In  the  mean- 
time R.  H.  Frazier  had  died,  leavinj^c  a  son,  G.  6.  Frazier,  and  who, 
in  about  1890,  with  J.  M.  Waterfill,  a  cousin  of  W.  J.  VVaterfill,  de- 
cided, to  erect  a  distillery  at  McBrayer,  in  Anderson  county,  and 
manufacture  **Waterfll I  &  Frazier"  whislty.  This  came  to  the  ears 
of  Levy  &  Bros.,  the  Cincinnati  brokers,  who  were  handling  the 
Waterflll  &  Frazier  product,  and  to  their  inquiry  of  Waterflll  & 
Bowling  ab<»ut  it  W .  J.  Waterflll  wrote  to  the  brokers  saying, 
among  other  things,  '*vve  have  no  apprehension  of  their  attempting 
to  make  the  W.  &  F.  brand.  In  the  flrnt  place  they  can  not  do  so,  as 
we  are  the  sole  owners  of  that  brand,  having  paid  one  of  the  gentle- 
men's father  a  good  price  for  it,  and  we  have  no  fear  but  that  any 
court  of  Jurisdiction  will  protect  us  in  the  right  ot  property  in  that 
brand." 

The  new  concern  made  inquiries  as  to  their  rights,  and  decided  to 
advertise  their  whiskies  thus:  **McBrayer,  Anderson  county,  Ken- 
tucky, Waterflll  A  Frazier,  distillers  of  the  G.  G.  Frazier  &  Co.  and 
J.  M.  Waterflll  &  Co."  They  branded  their  liHrrels  *'J.  M.  Waterflll 
&  Co.  Distillers,  Hand- Made  Bour  Mash  Whisky,  Anderson  Count j% 
8th  District  Kentucky." 

In  the  meantime  W.  J.  Waterflll  sold  out  his  interest  in  the  old 
Waterflll  &  Frazier  distillery,  together  with  the  l>rand  ''Waterflll  & 
Frazier,"  and  we  next  flnd  him  in  partnership  with  the  new  ''Wa- 
terflll &  Frazier"  company.  The  new  concern  made  a  considerable 
quantity  of  whiskey,  but  had  found  no  sale  for  it  until  they  made 
a  contract  with  one  Wolf,  of  (>hicago,  for  their  entire  product  for  a 
number  of  years,  provided  they  should  brand  it"  Waterflll  &  Frazier, 
Distillers  Hand-Made  8our-Mash,  McBrayer,  Anderson  County,  Ken- 
tucky." 

Accordingly  they  ordered  this  brand,  and  were  threatening  to 
brand  their  goods  as  "Waterflll  <fr  Frazier"  whisky  when  the  Dow- 
lings  brought  this  action  of  injunction. 

The  chancellor  granted  the  relief  prayed  for,  and  in  this  we  concur. 
It  seems  to  us  that  to  state  the  case  Is  to  decide  it.  The  object  of  the 
new  concern  in  discarding  the  brands  with  which  they  commenced 
business  of  "G.  G.  Frazier  &  Co.,"  and  of  "J.  M.  Waterflll  &  Co.,"  to 
which  there  was  no  objection,  and  in  adopting  the  artificial  combi- 
nation of  "Waterflll  &  Frazier,"  was  to  get  the  benefit  of  the  repu- 
tation of  the  old  brand. 

In  Avery  v.  Meikle,  81  Ky.,  113.  Chief  Justice  H:irgis  argues  that 
the  chief  test  of  intentional  and  illegal  fraud  is  that  the  defendants 
there  had  changed  the  manner  in  which  they  had  formerly  branded 
their  goods  ana  had  imitated  the  plaintifiT's  system. 

It  is  not  true  as  contended  that  this  combination  represented  the 
name  of  either  of  the  partners  in  the  new  conwrn.  Neither  J.  M. 
Waterflll  nor  G.  G.  Frazier  is  named  "Waterflll  &  Frazier,"  nor  is 
that  the  name  of  W.  J.  Waterflll;  and  if  the  sole  object  in  using  this 
combination  was  to  tell  the  truth  as  intimated  it  does  not  do  so  any 
more  than  did  the  discarded  brand,  "G.  G.  Frazier  A  Co.,"  or  "J.  M. 
Waterflll  &  Co." 

The  proof  discloses  clearly  that  the  use  of  the  word  "distillers"  by 
the  Dowlings,  after  the  worcU  of  the  old  brand,  was  not  at  all  calcu- 
lated to  deceive  the  trade  or  the  public,  and  hence  this  fact  does  not 
operate  to  prevent  the  plaintiffs  from  obtaining  relief.  (See  Mat- 
tmgly  V.  Mattingly,  <fcc.«  17  Kv.  Law  Rep.,  1;  Dant  V.  Head,  90 
Ky.,  261;  Kidd  v.  Johnson,  100  U.  S.,  666.) 

The  judgment  below  is  affirmed. 
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Maysvili^  &  Big  8andy  R.  R.  Co.  v.  Trustees  of  the  Dover 

Christian  Church. 

(Filed  February  13,  1897— Not  to  b4  reported.) 

J.  Railroads — Injwy  to  church  properly  from  consti'^ction  of  road  —  In  this 
action  againt  a  railroad  company  to  recover  damages  for  injury  to  church 
property  caused  by  the  construction  and  operation  of  defendant's  road  along 
the  street  in  front  of  it,  a  verdict  in  favor  of  plaintiffs  for  $1,500  is  not  fla- 
l^rantly  against  the  evidence,  the  jurors  being  the  judges  of  the  facts. 

2.  The  fact  that  the  jury  viewed  the  property  after  dark^  and  that  one  of  the 
plaintiffs,  who  furnished  the  lanterns,  was  present,  does  not  afford  ground  for 
a  new  trial,  as  there  is  no  evidence  that  with  the  lights  furnished  the  jury  could 
not  properly  view  the  property,  and  the  evidence  shows  that  the  plaintiff,  who 
was  present,  did  not  speak  to  any  of  the  jury  or  in  their  presence. 

Wadsworth  &  Cochran  for  appellant. 

E.  L.  Worthington,  L.  W.  Robertson  and  Garrett  S.  Wall  for  ap- 
pellee. 

Appeal  from  Ma<3on  Circuit  Court. 
Opinion  of  the  court  by  Judge  t^aynter. 

This  action  was  brought  to  recover  the  damages  caused  to  the 
church  property  by  the  obstruction  thereto  by  the  construction  and 
operation  of  appellant'.s  road  along  the  street  in  front  of  it.  The 
Jury  was  told  by  the  court  that  they  could  only  award  damages  for 
the  obstruction  to  the  easement  of  access  to  their  property  by  the 
construction  and  prudent  operation  of  the  road  along  the  street  in 
front  of  the  church,  and  that  they  could  not  make  ah  allowance  to 
the  plaintifls  on  account  of  depreciation  in  the  value  of  the  property 
by  reason  of  noise  fr<»m  passing;  or  standing  trains  disturbing  public 
worship.    The  lury  returned  a  verdict  for  plaintiffs  for  $1,500. 

The  principal  reasons  urged  for  reversal  are,  first,  that  the  verdict 
is  not  8upp<irted  by  the  evidence;  second,  that  the  view  of  the  prop- 
erty by  the  Jury  was  had  after  dark,  and  that  one  of  the  plaihtins 
assisted  in  the  view. 

One  witness  testified  that  the  value  of  the  church  property  was 
$8,500  to  $4,()00  just  before  it  was  generally  known  that  the  road  was 
to  be  built;  that  the  value  of  the  property  was  depreciated,  by  injury 
to  ingress  and  egress,  two-thirds  of  tne  value  it  possessed  before  the 
road  was  built. 

Another  witness  fixed  the  value  of  the  property  at  $3,500,  and  esti- 
mated its  depreciation  at  two-thirds  of  that  value  by  reason  of  the 
construction  and  operation  of  the  road  in  obstructing  the  access  to 
the  property. 

Another  witness  estimated  the  value  of  the  property  at  from  $3,- 
000  to  $3,500,  and  estimated  the  depreciation  at  three- fourths  of  the 
value  of  the  property,  but  he  considered  that  one-half  of  the  dam- 
ages was  caused  by  the  noise  of  passing  trains  and  one-half  on  ac- 
count of  obstruction  to  access. 

Another  witness  estimated  the  value  of  the  property  at  $1,800  to 
$2,000  before  the  road  was  built,  and  estimated  its  value  at  $400  after 
it  was  built;  that  the  construction  of  the  road  had  destroyed  the  use 
of  the  property  because  access  was  obstructed.  On  cross-examina- 
tion he  said  that  the  noise  of  trains  produced  one-half  of  the  depre- 
ciation. 

The  Jury  saw  and  heard  the  witnesses.  Two  of  them  fixed  the 
depreciation  of  the  value  of  the  property  by  the  obstruction  to  access 
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at  much  more  than  the  verdict  of  the  jury.    One  of  them  fixed  it  at 
lijf  htly  less,  and  one  at  considerably  less  than  the  verdict. 

Thejury  saw  and  heard  the  witnesses,  and  viewed  the  property. 
The  jurors  were  the  judges  of  the  facts,  and  we  are  not  warranted,, 
from  the  testimony  in  the  case,  to  grant  a  new  trial  for  the  reason 
sufifg^ted,  that  the  verdict  is  not  supported  by  the  evidence. 

There  is  no  evidence  that  with  the  lights  furnished  the  jury  they 
could  not  properly  view  the  property.  The  uncontradicted  evidence^ 
oir  the  party  furnishing  the  lanterns  is  that  he  did  so  at  the  instance- 
of  the  sheriff  in  charge  of  ihejury;  that  he  did  not  speals  to  or  talk 
with  any  of  the  jury,  nor  in  their  presence.  There  is  no  evidence- 
that  the  sheriff  whs  not  present  every  moment  during  the  examina- 
tion of  the  property.  Because  of  some  unusal  delay  the  jury  reached 
the  property  at  5  p.  m.,  instead  of  2  p.  m.,  on  the  day  on  which  they 
started  to  and  did  view  the  property. 

Judgment  affirmed. 


Whalen,  &c.  on  Petition. 
(Filed  February  16,  1897— Not  to  be  reported.) 

Ex  parte  petition  for  construction  of  will — The  circuit  court  is  not  authorized 
to  render  judgment  construing  a  will  upon  the  ex  parte  petition  of  devisees 
where  there  is  no  allegation  that  any  one  is  claiming  adversely  to  the  petition- 
ers or  that  any  controversy  is  liable  to  arise,  and  no  affidavit  even  is  filed  as 
required  by  section  637  of  the  Civil  Code. 

L.  Benton  for  petitioners. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

On  the  8th  day  of  May^  1895,  J.  W.  Whalen,  Newton  Whaler 
and  S.  T.  Whalen  filed  their  petition  in  the  Harrison  Circuit  Court, 
asking  a  construction  of  certain  provisions  of  their  father's  will  as- 
to  what  estate  they  took  in  lands  devised  to  them  by  said  will. 

The  petition  is  purely  ea;  parte.  No  defendants  are  made,  nor  do- 
they  claim  that  anyone  claiming  adversely  to  the  devise  in  the  will 
or  denying  their  ri|fht  in  fee  to  the  land  devised,  and  no  controversy 
is  set  up  or  shown  in  the  petition  as  likely  to  arise,  nor  do  they  even 
file  any  affidavit,  as  required  by  section  637  of  the  (\)de. 

We  think  the  petition  fails  to  make  out  a  cause  of  action  that 
either  the  Harrison  Circuit  Court  or  this  court  can  take  Jurisdiction 
of,  and,  therefore,  hold  that  the  judgment  appealed  from  was  unau- 
thorized. We,  therefore,  remand  the  proceedings,  with  direction  to- 
the  lower  court  to  set  aside  the  Judgment  and  dismiss  the  proceed- 
ing. 
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ABANDONMENT-  Page, 

the  right  of  abandonment  of  Insured  goods  does  not  depend  on  the 

certainty  but  on  the  high  probability  of  total  loss 445 

ACCOMPLICE— 

each  person  engaged  in  a  game  of  chance  is  guilty  of  an  individual 
offense,  and  the  one  is  not  the  accomplice  of  the  other;  and  one 

may  be  convicted  on  the  testimony  of  the  other 684 

ACCORD  AND  SATISPACTION- 

1.  in  an  action  on  a  promissory  note  the  defense  that  by  an  agree- 

ment, to  which  the  surety  was  a  party,  the  plaintiff  had  agreed 
to  apply  to  the  payment  of  the  note  a  sum  which  he  owed  the 
surety  and  to  release  the  principals  was  insufficient,  no  consid- 
eration for  the  release  of  the  principals  being  alleged  and  the 
facts  stated  not  being  sufficient  to  constitute  an  accord  and  satis- 
faction      45 

2.  to  constitute  a  good  plea  of  accord  and  satisfaction  the  delivery  or 

performance  of  what  is  agreed  upon  must  be  averred 46 

ACCRETION- 

oue  acquires  title  by  accretion  when  real  estate  owned  by  him  is  grad- 
ually added  to  by  alluvial  deposit— where  the  stream  which  forms 
the  line  between  two  estates  suddenly  changes  its  course  the  orig- 
inal thread  of  the  stream  continues  to  mark  the  line  between  the 
estates " 870 

ACTIONS- 

1.  in  determining  whether  a  suit  has  been  brought  within  the  stat- 

utory peritjd  of  limitation,  the  filing  of  the  petition  and  the  issu- 
ing of  summons  is  to  be  regarded  as  the  commencement  of  the 
action    d 

2.  commencement  of— nn  action  is  not  commenced  until  a  summons 

is  issued  or  u  warning  order  is  made 148 

8.  an  action  is  not  commenced  by  the  issuing  of  a  summons  against 

a  defendant  who  is  known  by  the  plaintiff  to  be  a  nonresident. . .  14S 
4.  proceedings  for  failure  to  keep  turnpike  in  repair  must  be  in  the 

name  of  the  State 281 

6.  action  to  enforce  lion   on   land  for  part  of  purchase  money  paid 

after  rescission  of  contract  of  sale  should  be  brought  in  the  county 

in  which  the  land  is  situated 280 

6.  an  action  for  the  rescission  of  a  contract  of  sale  of  land  is  one  in 

personam,  and,  therfore,  transitory 280 

7.  upon  suggestion  of  death  of  plaintiff  the  court  should  have  revived 

the  action  in  the  name  of  bis  personal  representative 285 

8.  where  upon  the  maturity  of  the  lien  notes  others  were  executed  in 

their  stead,  a  suit  brought  to  enforce  the  lien  before  the  maturity 
of  the  renewal  note  was  not  premature Sid 

9.  a  recovery  by  the  husband  as  personal  representative  of  his  wife 

for  her  death  by  the  wrongful  act  of  another  is  a  bar  to  an  action 
by  the  husband  for  damages  for  the  *'loss  of  her  society"  from 
the  time  of  the  injury  until  her  death 879 

10.  acceptance  of  forged  note  in  renewal  of  a  genuine  note— payee  has 

a  right  of  action  upon  the  original  note ' 511 

11.  section   786,  Kentucky  Statutes,   having  provided  that  the  fine, 

which  it  prescribes  for  the  offense  there  created,  is  "to  be  recov- 
ered by  indictment, "  the  fine  can  not  be  recovered  by  penal  action.  610 

12.  a  railroad  company  may  maintain  an  action  in  equity  against  the 

owner  to  have  decaying  trees  near  the  track  removed 624 

18.  to  maintain  a  bill  of  peace  one  must  show  a  right  or  title  at  law. .  707 
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ACTIONS— Continued—                                                                                 Page. 
14.  dismissal  of— an  action  havins  been  dismissed  as  to  the  appellants, 
the  court  should  have  rescinded  an  order  placing  the  land  in  con- 
troversy in  the  hands  of  a  reoel  ver  .   728 

16.  an  action  to  enforce  the  liability  of  a  corporation  upon  a  contract 
entered  into  in  its  behalf  by  the  projectors  of  the  corporation 
should  be  in  equity 766 

16.  penal  actions  by  the  Commonwealth  to  recover  penalty  against 

life  insurance  companies  barred  after  one  year 778,  779 

17.  a  suit  on  a  county  levy  bond  was  properly  broufrht  In  the  name  of 

the  county,  although  the  covenant  was  to  the  Commonwealth 809 

18.  action  for  injury  resulting  in  death  received  by  putting  arm  out- 

side car  window— allegation  of  petition  of  wilful  neglect  and  of 
gross  negligence — election 1088 

19.  an  action  was  begun  and  limitation  ceased  to  run  upon  the  filing 

of  a  petition  and  issuing  of  summons,  notwithstanding  a  mistake 

in  the  sumiTionfl  as  to  the  name  of  the  plaintiff 1099 

ACTION  TO  QUIET  TITLE- 

one  can  not  maintain  an  action  to  quiet  title  to  land  unless  be  has 

the  legal  title 297 

ADMINISTRATOHS- 

as  to  the  right  of  a  father  to  administer  upon  the  goods  and  chattels 

of  his  deceased  son 104 

ADMISSIONS- 

an  admission  in  a  letter  from  the  secretary  of  the  company,  from 
whose  wire  the  intestate  received  the  fatal  shock,  was  not  compe- 
tent as  nn  admission  by  the  company  as  to  the  intetitate's  death..  761 
ADVANCEMENTS- 

1.  the  finding  of  a  chancellor  below  as  to  the  amount  of  advance- 
ments received  by  a  particular  lieir,  based  upon  the  report  of  a 
commissioner,  will  not  be  disturbed,  the  evidence  being  conflict- 
ing     78 

9.  the  valuation  placed  by  the  testator  upon  the  property  devised  was 
merely  his  estimate  of  its  value  and  was  not  a  direction  to  ac- 
count for  advancements  made 189 

8.  advancement  in  curtain  case  operated  to  cancel  father's  indebted- 
ness to  his  daughter 1086 

ADVERSE  POS.SESSION— 

1.  whei-e  the  eviilence  shows  that  the  use  of  a  passway  for  fifteen 
years  was  permissive  merely,  the  plaintiff  in  the  action  is  not  en- 
titled to  enjoin  the  defendants  from  closing  same  upon  the 
giound  of  an  adverse  use 68 

8.  the  proof  showing  an  adverse  possession  by  the  decedent  and  his 
theirs  that  had  ripened  into  a  title,  the  right  of  the  heirs  to  the 
land  in  controversy  is  perfect 78 

S.  where  the  joint  owners  of  a  tract  of  land,  without  executing  deeds 
of  panitlun,  agreed  upon  a  division  of  the  land,  fixing  the  line 
between  them,  persons  claiming  under  one  of  them  who  have 
been  in  the  tictual,  adverse  pos&ession  of  their  part  of  the  land  for 
more  than  thirty  years  have  acquired  a  possessory  title 191 

4.  adverse  possession  for  thirty  years  bars  the  right  of  recovery  by 

the  heirs  of  a  married  woman,  although  a  sale  of  the  land  by  her 
was  void 816 

5.  the  adverse  holding  relied  on  by  the  defendant  in  a  particular  case 

was  not  sustained  by  the  evidence '. 664 

6.  adverse  possession  for  foity  years  defeats  the  recovery  of  the  plain- 

tiffs in  ejectment  in  this  case 6S1 

7.  title  to  real  estate  by  adverse  holding  may  be  proved  by  parol,  but 

paper  title,  it  denied,  must  be  proved  by  the  paper  itself 688 

8.  if  the  title  to  land  is  acquired  by  deed  or  by  possession,  the  owner 

is  entitled  to  recover  the  land,  though  he  had  been  out  of  the 

possession  for  any  period  short  of  fifteen  years 871 

ADVERSE  USER- 

1.  obstruction  of  passway— adverse  use  '^qt  fifteen  years  established 

right  to  passway 869 

2.  adverse  user  of  passway— limiiAtion  did  not  begin  to  run  against 

an  infant  until  he  reached  his  majority— as  fifteen  years  have  not 
elapsed  since  that  time  the  claim  by  adverse  user  is  not  sustained.  906 


INDEX.  3 

ALIMONY--  Page. 

^~  thfl  court  properly  placed  the  ohildroD  under  the  control  of  the]motber 
and  made  an  allowance  for  her  and  their  support  where  the  hus- 
band abandoned  them  without  cause 988 

ALLEGATION  AND  PROOF- 

a  charge  in  an  Indictment  of  willful  and  malicious  woundiug  by 
"shootinK"  is  not  supported  by  proof  that  the  wounding  waa 
done  by  *' striking"  witn  a  pistol  or  other  weapon  6) 

APPEALS- 

1.  appellant  can  not  complain  here  of  the  failure  to  file  the  exhibits 

referred  to  in  the  petition,  there  being  no  rule  asked  in  the  lower 
court  to  require  them  to  1)e  filed 8 

2.  while  a  pleading  must  upon  demurrer  be  construed  against  the 

pleader  where  t-he  averments  are  of  doubtful  meaning,  yet  where 
there  has  been  no  demurrer  to  a  petition  and  no  motion  to  make 
its  ayerments  more  specific  it  will,  if  possible,  be  so  construed 
upon  appeal  as  to  uphold  a  judgment  in  favor  of  plaintiff 0 

3.  the  court  will  not  disturb  the  verdict  of  the  jury,  there  being  evi- 

dence tending  to  sustain  it,  wb^re  the  only  ground  for  a  reversal 
was  that  the  evidence  did  not  support  the  verdict 14 

4.  the  evidence  In  certain  ca^es  was  sufficient  to  authorize  the  chan- 

cellor's judgment  dismissincr  the  plaintiff's  petition  and  the  de- 
fendant's counterclaim 88 

6.  a  judgment  In  favor  of  a  defendant  for  the  amount  he  paid  to 
plaintiff  upon  a  judgment  which  was  subsequently  reversed  was 
proper 88 

6.  the  fact  th^it  the  plaintiff  sued  as  "agent"  without  disclosing  the 

names  of  the  persons  fur  whom  he  was  acting  can  not  *be  com- 
plained of  on  appeal  where  no  objection  vras  raised  below,  such 
failure  amounting  to  a  waiver  of  the  oiijection 65 

7.  the  finding  of  the  chancellor  below  will  not  be  disturbed  in  par- 

ticular case,  the  evideoce  being  conflicting 78 

K  the  evideoce  in  particular  case  is  sufficient  to  support  the  judg- 
ment dismissing  the  petition 76 

9.  where  there  was  evidence  tending  to  establish  the  guilt  of  accused, 
thiri  court  can   not  disturb  a  verdict  of  guilty  upon   the  ground 

that  the  evidence  was  insufficient  to  warrant  a  conviction 90 

lOi  the  evidence  being  conflicting,  this  court  will  not  disturb  the  find- 
ing of  the  master  commissioner  and  of  the  chancellor  as  to  the 
cost  of  certain  repairs  upon  sawmill  property,  etc ISG 

11.  the  measure  of  damages  laid  down  by  the  Supeiior  Court  upon   a 

former  appeal  in  certain  case  would  control  if  the  evidence  were 
sufficient  to  authorize  a  recovery  regardless  of  the  view  of  this 
court  as  to  the  correctness  of  the  opinion  of  that  court  upon  that 
question 127 

12.  in  an  action  by  the  heirs  of  the  husband  to  recover  land  belonging 

to  husband  and  wife  the  defendant,  who  does  not  by  his  answer 
assert  claim  to  the  land,  can  not  complain  in  this  court  for  the 
first  time  that  the  heirs  of  the  wife  were  not  joined  as  parties 187 

18.  this  court,  in  the  absence  of  the  firm  books,  will  not  disturb  the 
judgment  of  the  chancellor,  based  upon  the  report  of  a  commis- 
sioner, stating  in  detail  the  partnership  transaction 160 

14.  an  appellee  can  not  complain  by  cross  appeal  of  a  judgment  in 
favor  of  a  co-appellee,  as  a  cross  appeal  can  affect  the  appellant 
only 169 

16.  the  conclusions  announced  by  the  Superior  Court  upon  a  former 
appeal  in  this  case  must  be  accepted  as  the  law  of  the  case,  how- 
ever erroneous  they  may  appear  to  this  court 167 

16.  as  to  what  will  be  considered  a  part  of  the  record  upon  appeal  to 

Court  of  Appeals  167 

17.  verdict  not  disturbed  where  testimony  ^as  conflicting 170 

18.  judgment  having  been  rendered  on  the  d4th  day  of  the  month,  a 

motion  for  a  new  trial  made  on  the  27th  day  of  the  month  was 
too  late,  and,  therefore,  the  case  is  to  be  treated  as  if  there  had 

been  no  motion  for  new  trial 171 

10.  in  the  absence  of  a  motion  for  a  new  trial  in  an  ordinary  action 
in  which  the  law  and  facts  have  been  submitted  to  the  court, 
nothing  can  be  considered  by  this  court  except  the  question 
whether  the  pleadings  stated  a  cause  of  action  and  whether  the 
evidence  heard  and  properly  presented  by  a  bill  of  exceptions  au- 
thorized the  judgment 171 
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80.  in  the  absence  of  evidence  this  oonrt  can  not  say  that  the  lower 

oonrt  erred  in  refusing  to  allow  certain  credits  indorsed  on  the 
note  sued  on ITli 

81.  upon  appeal  by  a  defendant  the  value  in  controversy  is  the  amount 

of  the  judgDient  rendered  against  him  and  not  the  amount 
claimed  ]:y  the  plaintiff;  the  amount  of  the  judgment  in  this 
case  being  less  than  1100,  this  court  has  no  jurisdiction  of  the  ap- 
peal     179^ 

88.  the  judgment  appealed  from.  I^ing  in  accordance  with  the  man- 
date of  this  court  on  a  former  appeal,  must  be  afSrmed,  though 
inconsistent  with  a  subsequent  opinion  of  the  court  in  another 
case 186 

88.  the  collection  of  a  judgment  does  not  preclude  the  prosecution  of 

an  appeal        —  208- 

84.  this  court  can  not  reverse  in  a  criminal  case  for  an  error  occurring 

at  the  hearing  of  the  motion  for  a  new  trial 206 

86.  as  appellant  was  found  guilty  only  of  manslaug^hter  the  oonrt  will 
not  inquire  whether  three  was  any  error  in  the  instructions  as 
to  murder 812 

86.  though  the  admission  of  certain  evidence  was  error  the  accused 

was  not  prejudiced  thereby,  he  having  admitted  the  facts  proven 
to  be  true 880 

87.  no  reversal  on  account  of  aotioL  of  court  in  granting  a  new  trial 

in  the  absence  of  bill  of  exceptions 228 

88.  as  to  right  of  appeal  from  a  declssion  of  the  contesting  board  ad- 

judglns  the  act,  under  which  the  election  was  belu,  as  void 888 

89.  no  provision  in  charter  for  cities  of  the  third  class  for  testing  the 

validity  of  city  ordinances— method  for  testing  same  is  by  appeal 
from  judgment  in  police  court 86& 

80.  the  Court  of  Appeals  has  no  jurisdiction  of  an  appeal  from  a  judg 

ment  of  the  circuit  court  establishing  a  town 871 

81.  conclusiveness  of  opinion  of  Superior  Court  on  former  appeal 803 

88.  the  court  refuses  to  reverse  a  judgment  for  tS.OOO  damages  on  ao- 

count  of  the  action  of  the  trial  court  in  setting  aside  a  former  ver- 
dict for  16,760  because  it  was  excessive. 826- 

88.  transfer  of  suit  from  one  court  to  another—as  to  the  presumption 
indulged  where  the  tranRcrlpt  fails  to  show  clearly  at  what  stage, 
of  the  proceedings  the  transfer  was  made '864 

84.  where  the  transcript  shows  that  the  record  contained  a  paper 
which  may  have  contained  matter  that  would  sustain  the  deci- 
sion, the  appellant  must  include  suoh  paper  in  the  transaction  or 
this  court  will  presume  the  deciblnn  appealed  from  correct 964 

86.  in  the  absence  of  an  order  of  court  or  a  bill  of  exceptions  showing 
the  contrary,  the  presumption  must  be  indulged  that  a  certified 
copy  of  the  record  of  another  suit,  which  was  made  a  part  of  the 
answer,  was  a  part  of  this  record  and  conslerded  on  the  trial  of 
the  case 864 

86.  second  appeal— effect  of  former  opinion  where  the  fact^  presented 

on  the  second  differ  materially  from  those  of  the  former 867 

87.  language  of  Commonwealth's  attorney  in  certain  case  not  preju- 

dicial, and  there  can  be  no  reversal  on  that  account 867 

88.  judgment  of  circuit  court  dismissing  an  appeal  from  the  county 

court  and  the  proceedings  to  open  a  road  is  affirmed  on  this  ap- 
peal    878 

88.  as  to  power  of  Court  of  Appeals  to  appoint  a  oommissioner— may 

use  commissioner  below 400 

40.  this  court  can  not  reverse  on  the  ground  that  the  verdict  is  not 

supported  by  the  evidence  where  there  is  evidence  which  tends  to 
show  defendant's  guilt 510 

41.  the  judgment  will  not  be  disturbed  where  the  court  below  pro- 

ceeded according  to  the  direction  of  this  court  upon  a  former  ap- 
peal   510 

48.  when  the  court  acts  upon  its  own  motion  an  exception  alone  to 
the  decision  entitles  a  party  to  rely  for  a  reversal  upon  the  deci- 
sion if  erroneous 681 

48.  partial  transcript— schedules  filed  with  clerk— doty  of  clerk  to 
make  single  transcript  of  such  parts  of  the  record  as  called  for  by 
schedules 686- 
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44.  where  appellant  obtalnfi  and  files  a  partial  traDSoript,  which  is  ap- 
parentiY  finflSoieDt  for  the  purposes  of  the  appeal,  the  appeal  will  • 
not  be  disinissed  upon  motion  of  appellee,  the  appellant  taking 

the  risk  of  the  transcript  being  snfDcient 686 

46.  an  appellant,  in  order  to  protect  himself  from  paying  for  unneoea- 
sary  parts  of  the  record  ordered  by  the  appellee,  may  apply  to  the 
judge  of  the  trial  court  to  obtain  a  schedule 686 

46.  appellant  having  objected  to  appellee's  offer  to  file  a  reply  can  not 

now  complain  that  none  was  filed 686 

47.  in  the  absence  of  the  evidence  heard  the  court  must  presume  that 

it  authori  zed  the  Judgment  rendered 686 

48.  where  in  ordinary  action  the  law  and  facts  were  submitted  to  the 

court,  the  judgment  of  the  court  must  lie  treated  as  the  verdict 
of  a  properly  instructed  jury,  and  can  not  be  disturbed  unless 
fiagrantly  against  the  evidence 688 

49.  in  the  absence  of  a  motion  for  a  new  trial  the  only  question  that 

can  be  considered  is  whether  the  pleadings  and  evidfence  support 
the  judgment 684 

60.  after  judgment  has  been  affirmed  upon  appeal,  the  appellee  failing 

to  prosecute  a  cross  appeal,  he  can  not  re-open  the  question  by 
another  appeal 607 

61.  * 'error  of  law  occurring  at  the  trial  and  excepted  to  at  the  time  1^ 

the  defendant."  assigned  as  grounds  for  a  new  trial,  is  not  sum- 
cient  to  authorize  this  court  to  reverse  for  an  error  in  giving  or 
refusing  instructions 688 

^.  the  action  of  the  trial  judge  in  overruling  a  motion  to  have  a  jury 
empaneled  to  try  the  question  of  the  sanity  of  the  accused  can 
not  be  reviewed  on  appeal,  no  evidence  being  heard  on  the  motion.  641 

68.  an  order  overruling  a  motion  of  an  officer  for  an  order  of  the  cir- 
cuit court  allowing  a  reward  which  was  offered  by  governor  for  a 
fugitive  from  justice  is  subject  to  revision  by  this  court 646 

•64.  an  appeal  does  not  lie  from  an  order  sustaining  a  motion  to  set 
aside  an  indictment 648 

66.  this  court  can  not  review  the  action  of  the  lower  court  in  overrul- 
ing a  motion  for  a  new  trial,  a  part  of  the  evidence  heard  on  the 
motion  not  appearing  in  the  record 680 

66.  the  judgment  in  a  particular  action  reversed  that  other  persons 

may  be  made  parties  to  the  action 718 

67.  contention  as  to  whether  the  grantees  in  a  conveyance  held  the 

land  in  trust  for  certain  heirs  of  the  grantor— the  judgment  of 
the  chancellor  that  no  trust  existed  is  supported  by  the  evidence.  788 

68.  this  court  will  not  reverse  because  of  a  violation  of  section  606, 

subsection  4  of  the  Civil  Code,  as  to  the  introduction  of  testi- 
mony, if  it  Appears  that  the  party  appealing  has  not  been  preju- 
diced  786 

69.  where  the  court  is  satisfied  that  the  rejection  of  evidence  tech- 

nically competent  did  not  affect  the  substantial  rights  of  accused 
the  judgment  will  not  be  reversed 818 

-60.  circuit  judge  has  a  sound  discretion  in  passing  upon  a  motion  for 
change  of  venue— his  ruling  will  not  be  disturbed  unless  this 
court  is  satisfied  the  discretion  was  abused 886 

<61.  instructions  inferred  to  in  the  bill  of  exceptions,  but  not  embodied 

therein,  can  not  be  considered  by  this  court  upon  appeal 898 

^.  where  the  bill  of  exceptions  does  not  contain  all  the  instructions 
given  the  court  can  not  reverse  for  an  error  in  instructing  the 
jury 899 

68.  action  on  note  by  payee— appeal  of  a  surety  against  his  cosurety 

dismissed,  there  being  no  judgment  in  his  favor 919 

64.  no  reversal  on  ground  of  admission  of  incompetent  testimony,  that 

error  not  being  made  a  ground  for  a  new  trial 987 

^.  modification  of  injunction  pending  appeal 978 

•66.  failure  to  file  transcript  in  time 968 

■67.  suit  for  settlement  of  assigned  estate— deed  of  assignment  not 
copied  into  transcript— presumption  on  appeal  that  Ft  was  suffi- 
cient to  sustain  the  action  of  the  court  in  denying  the  debtor  the 
right  of  homestead 1001 

4)8.  upon  appeal  from  a  judgment  in  an  action  in  which  the  law  and 
facts  were  submitted  to  the  court,  the  findings  of  fact  are  entitled 
to  the  weight  which  attaches  to  the  verdict  of  a  jury 1046 
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0P.  DO  bill  of  ezoeptions  beioff  filed  on  appeal,  the  court  can  only  cod- 

aider  the  sufflcienoy  of  the  allegatioDS  of  tbe  petition 1064 

70.  after  the  lapae  of  ten  years,  and  at  tbe  ezpiratioD  of  that  time  the 
entry  of  an  order  nunc  pro  tunc,  it  was  too  late  to  prosecute  an 

appeal 108ft 

APPEALS  TO  CIRCUIT  COURT- 

appeal  to  circuit  court  from  orders  of  county  court  admitting  will  to 

record  did  not  suspend  powers  of  administrator 80d 

APPEARANCE- 

where  a  defendant,  although  not  summoned,  entered  her  appearance 
and  tbe  alienations  of  the  petition  were  on  ber  motion  taken  to 

be  controverted,  tbe  court  bad  jurisdiction  of  her  person 17S 

APPELLATE  JURISDICTION— 

1.  an  appeal  lies  from  a  judgment  in  rem  to  enforce  a  street  assess- 
ment lien  without  regard  to  tbe  amount  for  which  tbe  lien  is  ad- 
judged  835 

8.  Court  of  Appeals  has  no  jurisdiction  of  an  appeal  from  a  judg- 
ment enjoining  appellant  from  collecting  a  judgment  for  an 
amount  less  than  $100 807 

8.  costs  properly  included  as  part  of  the  amount  in  controversy  in 
particular  case— the  sum  of  the  debt  and  costs  being  more  than 

f  100.  this  court  has  jurisdiction  on  appeal 90ft 

APPRAISEMENT- 

1.  failure  to  have  appraisers  sworn  will  not  affect  the  title  of  the  pur- 
chaser at  execution  sale  unless  the  purchaser  participates  in  the 
irregularity 100& 

8.  as  to  sutBoienoy  of  appraisement  of  execution  defendants'  interest 

^         in  land 1006 

ARBITRATION  AND  AWARD- 

1.  arbitrators  have  no  power  to  select  an  umpire  unless  they  are  au- 
thorized to  do  so  by  tbe  terms  of  the  submission 215 

8.  award  is  void  in  so  far  as  it  determines  matters  not  submitted  —  215 

8.  an  agreement  to  refer  a  case  to  arbitration  will  not  be  regarded  by 

tlie  courts  ...  70& 

ARREST  OF  JUDGMENT- 

a  motion  for  arrest  of  judgment  can  not  be  sustained  if  the  indict- 
ment states  facts  constituting  a  public  offense  within  the  juris- 
diction of  the  court 56ft 

ARSON- 

it  is  arson  at  common  law  to  maliciously  burn  another's  barn  stored 

with  hay  or  grain 100 

ASSAULT  AND  BATTERY- 

1.  in  certain  case  the  court  should  have  given  an  instruction  as  to  the 
offense  of  assault  and  battery,  which  was  a  lower  degree  of  the 
offense  charged Oft 

8.  the  evidence  shows  the  defendant,  if  guilty  of  any  offense,  was 
guilty  of  an  assault  and  battery Oft 

8.  jr.dgment  awarding  the  plaintiff  $100  damages  for  an  assault  and 
battery  sustained  by  the  court 91ft 

4.  action  to  recover  damages  f<ir  an  assault  on  married  woman — evi- 
dence tending  to  show  a  miscarriage  as  a  result  of  the  assault  is 

competent 1004 

ASSESSMENT- 

1.  a  report  by  the  sheriff  to  tbe  county  clerk  of  property  omitted  by 
tbe  assessor  is  sufficient  if  certified  by  the  clerk,  though  not 
signed  by  tbe  sheriff,  since  the  law  does  not  specify  how  the  re- 
port shall  be  made 9* 

8.  the  statute  having  expressly  excepted  from  appeal  all  obligations 
incurred  under  existing  laws,  it  did  not  relieve  appellant  from 
liability  for  the  tax  of  a  previous  year,  and  the  sheriff  had  au- 
thority to  make  the  assessment d 

8.  DO  valid  assessment  can  be  made  unless  made  by  a  proper  ofQoer, 
and  the  person  assessed  is  entitled  to  a  hearing  as  to  the  value  to 
be  placed  upon  his  property 8& 

4.  the  defendants,  having  had  an  opportunity  to  apply  for  correction 
of  an  assessment  by  the  proper  tribunal,  but  failed  to  do  so,  can 
not  complain  of  same  in  an  action  to  recover  tbe  taxes 417 
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1.  as  to  method  of  apportionment  of  oost  of  improvement— what  is 

"original  construction"  of  street  within  the  meaning  of  the  stat- 
ute    47$ 

2.  in  assessinff  property  for  the  cost  of  construction  of  an  alley  in  the 

interior  of  a  square,  the  quarter  square  and  not  the  whole  square 
is  the  taxing  district  47& 

8.  correction  of  estimates  properly  made— interest  on  the  amount 
charged  afrainst  certain  Individual  should  bear  interest  only  from 

the  date  of  the  judgment 010 

ASSESSOR- 

1.  an  act  creating  a  taxing  district  is  unconstitutional  and  void  so 
far  as  it  authorizes  the  turnpike  company  to  appoint  an  assessor, 
requiring  neither  bond  nor  oath,  and  making  no  provision  for  a 
bearing  by  the  taxpayer  as  to  the  value  placed  on  his  property  ...    85 

3.  the  company  did  not  have  the  power  to  appoint  a  person  as  asses- 

sor who  did  not  reside  in  the  taxing  district,  since  the  Constitu- 
tion requires  all  ofiScers  to  reside  in  the  county  or  district  for 
which  they  act 85 

ASSIGNMENTS- 

asslgnment  of  notes— the  signing  of  the  names  of  the  payees  as  "ad- 
ministrators of  J  F.  Trlplett,  deceased,"  does  not  nullify  the 
asslgomeot 60d 

ASSIGNMENTS  BY  OPERATION  OF  LAW- 

1.  it  is  not  sutBclent  that  the  petition  in  an  action  to  have  an  act  of 

preference  operate  as  an  assignment  be  filed  within  six  months 
after  the  act  complained  ot,  but  the  action  must  be  commenced 
within  that  time,  as  required  by  section  89,  Civil  Code 14S 

2.  where  it  is  sought  to  have  an  act  of  preference  committed  by  an 

insolvent  debtor  declared  to  operate  as  an  assignment  under  the 
statute,  both  the  debtor  and  the  preferred  creditor  are  necessary 

parties  to  the  action 148 

8.  a  preference  of  one  creditor  to  the  exclusion  of  others  does  not,  on 
that  account,  render  the  assignment  void,  but  may  be  enforced 
for  the  exclusive  benefit  of  the  preferred  crfditor  unless  the  ex- 
cluded creditor  brings  an  action  within  six  months  to  have  it 
operate  as  an  assignment  under  the  statute 881 

4.  action  to  have  mortgage  operate  as  an  assignment  of  all  the  mort- 

gagor's property  for  benefit  of  creditors— necessary  averments 
should  be  definitely  and  distinctly  made  in  the  petition— denial 
of  knowledge  or  information,  etc.,  not  sufficient 402 

6.  suit  to  have  mortgage  declared  to  be  a  preference— sale  of  attached 
property  set  aside  where  the  mortgagee  was  a  nonresident  and  no 
warning  order  was  made  against  him 665 

6.  evidence  authorized  the  chancellor  to  declare  the  mortgage  to  op- 
erate ns  an  assignment  under  the  statute 918- 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS— 

1.  an  assign mfnt  for  the  benefit  of  creditors   by  the  purchasers  of  * 

goods  procured  under  fraudulent  representations  does  not  prevent 
a  recovery  of  the  goods 835- 

2.  the  assignee  occupies  no  better  position  than  the  assignors 226 

8.  advancements  on  account  made  by  assignee  to  attorney— loan  to 

attorney  by  receiver— liability  of  assignee 669 

4.  receiver  not  responsible  for  the  failure  to  collect  a  loan  made  to  the 
attorney  of  the  assignee  for  the  benefit  of  creditors  if  he  took  bond 
therefor  in  good  faith  and  the  surety,  at  date  of  the  execution  of 

the  bond,  was  solvent  and  good  for  that  amount 66^ 

6.  reconveyance  to  assignor— bond  of  Indemnity— subrogation  of  cred- 
itor to  rights  of  assignee 678 

6.  reservation  by  assignor  in  a  deed  of  assignment  of  a  "homestead 

exemption"  reserves  only  such  right  as  the  law  gave  him 1001 

7.  purchase  by  assignee  of  bid  of  one  who  had,  prior  to  the  assign- 

ment, bought  the  the  land  of  the  debtor  at  execution  sale— he 
must  be  regarded  as  having  redeemed  the  property  for  the  benefit 
of  the  debtor 1048 

8.  a  debtor  who  executed  to  the  assignee  a  receipt  and  released  him 

from  liability,  the  settlement  being  acquiesced  in  by  all  parties 
for  years,  is  concluded  by  the  settlement  in  the  absence  or  proof 
of  fraud 1048 
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1.  attaohlDg  oreditors  baving  bad  lands  plaoed  in  tbe  bands  of  a  re- 

ceiver in  order  to  subject  the  rentSt  toey  tb^reby  acquired  a  lien 
upon  tbe  rents,  and  tbe  creditor  to  wbom  tbe  grantor  of  tbe  lands 
had  assigned  the  purobase-nioney  notes  as  collateral  did  not  ac- 
quire a  Hen  upon  tbe  rents  by  suing  out  an  attachment  and  hav- 
ing process  of  garnishment  served  upon  tbe  receiver 101 

2.  where  it  is  stated  in  an  afOdavit  for  an  attachmment  .that  tbe  plain- 

tiff ''believes"  be  ought  to  recover  a  certain  sum,  followed  by  an 
af9davit  of  bis  attorney  (the  plaintiff  himself  being  absent  from 
the  county)  that  he  "lielieve"  tbe  statements  in  tbe  affidavit  are 

true,  this  is  suiBcient  as  to  the  sum  to  be  recovered 101 

^.  Judgment  sustaining  an  attachment  upon  tbe  ground  of  no  prop- 
erty to  satisfy  tbe  demand  was  supported  by  the  evidence 879 

4.  the  validity  of  an  attachment  and  the  sufficiency  of  the  grounds 

thereof  may  be  tried  and  determined  after  a  personal  judgment 
has  been  entered 466 

5.  where  a  person  has  a  mortgage  lien  on  personal  property  the  mort- 

gage expressly  providing  that  the  mortgagees  might  retain  tbe 
possession  and  use  of  the  property  tbe  mortgagor  can  not  be  de- 
feated of  his  right  by  tbe  levy  of  a  general  attachment  by  another 
upon  the  property  and  a  sale  by  or^r  of  the  county  judge 600 

0.  although  the  mortgaged  property  was  not  subject  to  tbe  general 

attachment,  that  constituted  no  reason  for  discharging  same,  tbe 
grounds  thereof  not  being  controverted  and  no  party  in  interest 
having  moved  for  the  discharge 600 

7.  suit  to  have  mortgage  declared  to  be  a  preference— sale  of  attached 

property  set  aside  where  tbe  mortgagee  was  a  nonresident  and  no 
warning  order  was  made  against  him 666 

6.  failure  of  garnishee    to  make  satisfactory  disclosures— plaintiff 

might  sue  garnishee 673 

9.  attachment  of  insurance  money  to  satisfy  a  debt  for  purchase  price 
of  land— evidence  was  sufficient  to  authorize  tbe  judgment  sus- 
taining the  attachment 701 

10.  service  of  summons  upon  garnishees  gave  to  tbe  attaching  creditor 

a  lien  upon  money  held  by  them,  although  they  had  issued  check 
for  same  to  the  agent  of  tbe  debtor 786 

11.  tbe  debtor!s  undivided  interest  in  his  deceased  father's  land  hav- 

ing been  sold  by  him  by  title  bond  before  tbe  debt  sued  on  was 
created,  that  interest  was  not  subject  to  attachment 007 

13.  grounds  of  the  attachment  against  the  tobacco  levied  upon  were 

sustained  by  the  proof 912 

15.  action  to  recover  damages  for  wrongful  suing  out  of  attachment — 

defects  in  petition  cured  by  answer    997 

14.  action   for  damages  for  wrongful  attachment— attorney's    fees — 

proof  should  have  Iseen  confined  to  attorney's  fees  paid  or  agreed 
to  be  pHid  "for  the  defense  of  the  attachment" 087 

16.  judgment  sustaining  attachment  and  enforcing  mortgage  lien  was 

proper 1017 

16.  contest  between  attaching  oreditors  of  a  nonresident  firm— evidence 
sufficient  to  support  finding  of  chancellor  that  appellant  was  a 

partner  in  th  firm  and  not  an  employe 1078 

ATTORNEYS- 

1.  where  a  prisoner  has  been  put  at  bard  labor  for  the  nonpayment 

of  a  fine  the  county  is  not.  liable  to  tbe  county  attorney  for  30  per 
cent,  of  the  fine  as  provided  by  law,  where  such  fines  are  imposed 
and  "collected"   61 

2.  improper  statement  of  Commonwealth's  attorney  in  his  argument 

before  the  jury— when  not  prejudicial  to  defendant 90 

8.  improper  for  Commonwealth's  attorney  to  say  in  his  argument  to 

the  jury  "the  defendant  is  no  boy;  be  is  no  spring  onloken;  he 
has  already  served  a  term  for  the  State  at  Frankfort' ' 90 

4.  attorney's  fee  for  defending  lunatic— attorney  not  entitled  to  re- 
cover fee  in  the  absence  of  allegation  that  services  were  neoessaxy 

—lunatic  has  no  power  to  bind  his  estate 967 

ATTORNEY  AND  CLIENT— 

1.  the  evidence  in  particular  case  is  sufficient  to  support  the  judg- 
ment of  the  chancellor  disallowing  appellant's  claim  against  the 
estate  of  a  deceased  attorney  for  an  amount  which  was  allowed  to 
decedent  as  additional  compensation  for  his  services  as  appel- 
lant's attorney 166 
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8.  lo  an  aotloD  for  maliolons  proseoution  the  defendant  is  oot  liable 
if  he  aoted  in  good  faith  npon  the  advice  of  an  attorney  after  hiy- 
ing  the  faots  before  him 890 

8.  attorney  had  the  right  under  the  circnmstanoefi  to  oonsent  for  his 
client  to  a  correction  in  the  judgment 488 

4.  where  one  is  resisting  the  relief  sought  in  an  action,  and  employs 
his  own  counsel,  although  the  judgment  granting  the  relief  may 
directly  or  incidentally  benefit  bim,  be  ought  not  to  be  compelled 
to  contribute  to  the  payment  of  the  counsel  fees  of  his  adversary.  616 

l».  action  to  secure  attorneys'  fee—error  to  allow  client  to  state  that 
his  underscanding  of  the  contract  was  different  from  the  plain 
language  of  the  writing    709 

'6.  action  by  client  to  recover  money  retained  by  attorney  as  his  fee— 
the  only  issue  being  as  to  the  amount  to  be  retained,  the  burden 
of  proof  is  on  plaintiff 808 

7.  attorney  entitled  to  reasonable  compensation  for  services  rendered 

for  one  upon  trial  of  proceeding  to  have  such  one  adjudged  a 
lunatic 879 

8.  action  to  recover  attorney's  fee  fixed  by  contract— employment  of 

additional  counsel  by  client  at  the  instance  of  attorney  did  not 

deprive  the  latter  of  the  right  to  the  full  amount 901 

BAIL- 

1.  the  bail  of  a  defendant,  who  has  been  committed  to  jail  .by  an 
examining  courc,  having  at  the  next  term  of  the  court  having 
jurisdiction  to  try  the  offense  been  fixed  by  that  court,  the  clerk 
of  the  court  may  take  the  bail  bond  at  any  time  after  that  term, 
whether  it  be  during  the  vacation  or  during  the  subsequent  term 
of  court 61 

8.  the  proceedings  upon  a  forfeited  bail  bond  subsequent  to  the  ser- 
vice of  summons  are  the  same  as  in  an  ordinary  civil  action 61 

8.  power  of  court  to  set  aside  order  for  change  of  venue— liability  of 
sureties  on  bail  bond 1098 

4.  after  judgment  sustaining  an  order  of  arrest  in  a  civil  action  the 
circuit  court  has  no  jurisdiction  to  discbarge  the  defendant  as  an 
insolvent  debtor,  and  its  order  to  that  effect  does  not  exonerate 

the  hail 1106 

SANES  AND  BANKING - 

1.  a  depositor  has  an  action  for  damages  against  the  bank  for  its  re- 
fusal, without  sufficient  justification,  to  pay  his  check 178 

8.  bank  may  apply  deposit  of  customer  to  payment  of  his  indebted- 
ness to  the  bank— refusal  to  honor  checks  sufficient  appropriation 
of  the  deposit 178 

8.  publication  of  false  statement  by  bank  officers  as  to  its  financial 
condition,  whereby  persons  were  Induced  to  purchase  bank  stock 
—measure  of  damages 668 

4.  as  to  personal  liability  of  bank  directors  for  false  statement  as  to 
the  condition  of  the  bank 716 

6.  credit  of  collection  to  wrong  person— proper  party  may  recover  the 

sum  of  the  bank 928 

BAR- 

1.  although  a  judgment  was  in  favor  of  the  infants  by  their  next 
friend,  when  it  appears  the  action  was  brought  by  the  guardian, 
it  Is  a  bar  to  any  further  action  either  by  a  next  friend  or  by  the 
statutory  guardian.. 9 

8.  if  actual  injury  results  to  plaintiff's  spring  by  reason  of  the  drain- 
age from  a  privy  running  into  same,  he  will  not  be  precluded 
from  procuring  an  abatement  of  the  privy  as  a  nuisance  by  rea- 
son of  the  dismissal  of  his  petition  to  enjoin  the  erection  of  the 
privy  because  of  uncertainty  as  to  the  anticipated  dama$(e 73 

8.  a  former  conviction  for  a  breach  of  the  peace  is  a  bar  to  a  subse- 
quent prosecution  for  assault  and  battery,  based  upon  the  act 
constituting  that  breach  of  the  peace 146 

4.  adverse  claimants,  who  were  made  parties  to  an  action  and  failed 
to  assert  claim  to  the  land,  are  barred  by  judgment  in  the  case 263 

•6.  a  recovery  by  the  husband  as  personal  representative  of  his  wife  for 
her  death  by  the  wrongful  act  of  another  is  a  bar  to  an  action  by 
the  husband  for  damages  for  the  "loss  of  her  society"  from  the 
time  of  the  injury  until  her  death 879 

6.  neither  the  judgment  of  the  county  nor  circuit  court  dismissing 
the  proceedings  to  open  a  road  will  be  a  bar  to  new  proceedings..  876 


10  INDEX, 

BILL  OF  EXCEPTIONS-  Pago. 

1.  88  to  time  for  flliDf(  bill  of  ezoeptlons  when  day  for  flllDg  is  fixed 

by  order  of  court 8(tt 

2.  DO  reversal  od  account  of  action  of  court  in  granting  a  new  trial 

in  the  absence  of  a  bill  of  exceptions 92^ 

8.  instructions  referred  to  in  tb^  bill  of  exceptions,  but  not  embodied 
tberein  can  not  be  considered  by  tbifi  court  upon  appeal 89& 

4.  where  the  bill  of  exceptions  dees  not  contain  all  tne  instructions 
ffiven,  the  court  can  not  reverse  for  an  error  in  instructing  the 

jury 89J> 

BILLS  OF  LADING- 

bllls  of  ladinff  are  assignable 74& 

BILLS  AND  NOTES— 

1.  in  an  action  on  a  promissory  note  the  defense  that  by  an  agree- 
ment, to  which  the  surety  was  a  party,  the  plaintiff  had  agreed 
to  apply  to  the  payment  of  the  note  a  sum  which  be  owed  the 
surety  and  to  reli^ase  the  principals  was  insufficient,  no  consid- 
eration for  the  release  of  the  principals  being  alleged  and  the 
facts  stated  not  being  sufficient  to  constitute  an  accord  and  satis- 
faction       4ft 

3.  execution  of  notes  to  a  bank  to  be  substituted  in  renewal  of  other 

notes— misappropriation  of  proceeds  of  same  by  bank— bank  not 

entitled  jto  judgment  upon  the  notes 16d 

8.  as  the  parties  were  joint  makers  of  the  notes  and  the  paper  was 
not  placed  on  the  footing  of  a  foreign  bill  of  exchange,  there  was 
no  necessity  for  protest  on  notice  of  dishonor  160 

4.  notes  not  on  footing  of  bills  of  exchange— assignment  did  not  cut 

o£f  the  defense  of  fraud 98S 

6.  action  to  enforce  vendor's  lien  for  purchase  money— notes  not  due 
at  institutiiin  of  suit— supplemental  decree  of  sale S64 

6.  the  compromise  of  a  claim  adaiust  defendant  and  the  dismissal  of 

an  action  thereon  was  a  sufficient  consideration  for  the  note  sued 

on  in  this  action 286^ 

7.  effect  of  renewal  of  lien  notes— suit  brought  to  enforce  the  lien 

before  the  maturity  of  the  renewal  notes  was  not  premature 81d 

8.  suit  by  administrator  upon  note  executed  to  his  intestate— asserted 

claim  of  third  person  to  the  note  under  an  assignment- denial 
that  the  assignment  was  the  act  of  the  intestate— burden  was  on 
claimant  of  the  note...  84ft 

9.  execution  of  accommodation  paper  by  corporation— signing  bill  of 

exchange  by  secretary  and  treasurer— his  act  binding  on  corpora- 
tion   42& 

10.  endorsements  on  a  note  are  prima  facie  evidence  against  the  owner 

in  possession    46ft 

11.  a  promise  by  the  obligor  in  a  note  to  the  purchaser  of  same  to  pay 

the  note  after  it  was  assigned  to  her  does  not  defeat  his  right  to 
make  the  defense  relied  upon 46ft 

12.  action  upon  certain  promissory  notes— evidence  sufficient  to  sup- 

port judgment  for  plaintiff 47ft 

18.  acceptance  of  forged  note  in  renewal  of  a  genuine  note— payee  has 

a  right  of  action  upon  the  original  note        61t 

14.  where  the  original  note  was  executed  September  80.  1884,  due  in 
twelve  months,  a  suit  brought  Septemt)er  23, 1892,  was  not  barred 

by  limitation 611 

16.  an  assignment  of  a  forged  renewal  note  passed  to  the  assignee  the 
claim  which  the  assignor  had  against  the  sureties  on  the  original 
note 611 

16.  the  renewal  note  being  a  forgery,  the  assignor  was  not  released 

from  liability  by  the  failure  of  the  assignee  to  prosecute  the 
makers  of  the  note  with  diligence 611 

17.  failure  of  consideration   net  a  defense  to  the  title  of  bona  fide 

holder  of  negotiable  instrument  who  acquired  without  notice  of 
inflrmlty 66& 

18.  possession  of  such  a  note  by  an  incorporated  bank— presumption 

that  bank  acquired  it  in  good  faith —  660 

19.  in  action  on  note  this  presumption  can  not  be  overcome  by  any- 

thing short  of  allegation  of  facts  which,  if  true,  would  render 
the  note  void  from  the  beginning 660 

20.  holder  of  note  not  affected  by  bad  faith  on  part  of  endorser— cer-  . 

tain  facts  not  sufficient  to  put  bolder  on  inquiry 66i^ 


CUNDIFF    V.    CUNDIFF,    &C.  IOSQ 

aflQrmed  the  judf^ment  for  the  reason  that  the  injunction  was  the 
relief  sought;  in  fact,  gives  the  relief  if  sustained,  and  that  in  such 
cases  no  recovery  coula  be  had  on  the  bond  for  counsel  fees,  quoting 
Bergin  v.  Sharer,  14  B.  M.,  497. 
Judgment  affirmed. 


CUNDIFF   V.   CUNDIFF,   &C. 

(Filed  February  27, 1897— Not  to  be  reported.) 

1,  Breach  of  contract — Measure  of  damages — Conjectural  profits — In  this 
action  by  appellees  to  recover  of  appellant  damages  arising  from  the  failure 
of  the  latter  to  roll  the  logs  from  land  rented  to  appellee,  to  build  fencing  to 
keep  out  stock,  and  to  dig  a  well  according  to  the  terms  of  the  contract  of 
rental,  the  appellees  were  not  entitled  to  recover  as  damages  the  value  of  the 
crop  which  they  might  have  produced  upon  such  of  the  land  as  they  did  not 
cultivate  by  reason  of  the  failure  of  appellant  to  remove  the  logs,  conjectural 
profits  not  being  a  criterion  of  damages.  And  the  appellees  having  failed  to 
state  the  amount  of  damages  sustained  by  reason  of  appellant's  failure  to 
build  the  fencing  and  to  dig  the  well,  they  are  without  proof  of  actual  dam- 
agefl  sustained  on  that  branch  of  the  case. 

2,  Same — Instructions — There  was  no  attempt  on  the  part  of  the  appellees 
to  show  the  "reasonable  value  of  the  use  of  the  land,"  of  which  they  claim  to 
have  been  deprived,  and  an  instruction  to  the  jury  that  "the  measure  of  dam- 
ages is  the  reasonable  value  of  the  use  of  the  land  of  which  he  was  deprived, 
considering  his  force  of  work  hands,"  etc.,  was  erroneous. 

Birkhead  &  Clement  for  appellant. 
Noe  &  Massie  for  appellees. 
Appeal  from  Davieas  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

This  is  an  action  by  appellees  against  appellant  sounding  in  damages 
for  the  alleged  violation  of  a  contract  by  which  appellant  leased  to 
appellees  about  twenty  acres  of  land  to  be  planted  in  corn,  tobat'co, 
sorkchuin,  etc.  It  is  aileged.that  appellant  was  to  roll  the  logs  on  the 
land,  and  fence  it  in  time  for  the  ap(>ellees  to  plant  it  in  a  seasonable 
time,  and  that  appellant  was  to  have  a  well  dug  on  the  rented  prem- 
ises lor  the  use  of  the  appellees;  that  the  appellant  failed  to  roll  all 
the  logs  and  fence  it  in  time  for  appellees  to  put  in  their  crop  on  all 
the  land  rented  of  appellant;  that  he  failed  to  have  the  well  dug  in 
a  suitable  tirjie,  whicn  required  them  to  carry  water  some  distance, 
and  that  the  fence  was  not  sufficient  to  turn  stock;  that  stock  broke 
into  his  fields  and  damaged  his  crop,  and  in  consequence  of  these  sev- 
eral violations  of  the  contract  the  appellees  were  damaged  in  the 
sum  of  $325.    The  several  breaches  of  the  contract  were  denied. 

The  appellee,  W.  H.  Cundiff,  testified  that  Jie  was  damaged  $325 
"by  the  failure  of  defendant  to  comply  with  his  contract."  This 
was  an  estimate  by  a  witness  who,  in  reaching  the  conclusion,  de- 
termined in  his  mind  the  rule  for  measuring  damages;  they  may 
have  been  proximate  or  remote.  On  crass-examination  he  said: 
**The  items  that  go  to  make  up  the  damages  of  $325  is  what  tobacco 
I  could  and  would  have  raised  on  the  land,  judging  by  the  crop  of 
the  previous  years,  which  tobacco  would  have  brought  me  about 
$260,  and  tlie  corn  I  could  and  would  have  raised  on  the  land  would 
have  been  worth  $60  or  $70. 


12  IHDK. 

BUILDING  AND  LOAN  ASSOCIATION-  Page. 

1.  stipulation  In  an  oblSgatlon  ezeentod  in  mnotber  Ststo  to  pay  **a 
reasonable  attorney's  fee,"  in  the  event  of  lititatlon,  will  not  be 
enforoed  in  tbis  State 768 

d.  premature  dissolution  of  building  association— payment  by  ad- 
vanced members  of  balances  due  on  tbelr  securities 768 

8.  winding  up  an  insolvent  building  association— settlement  with 
and  distribution  to  stockholders,  borrowers  and  non -borrowers...  768 
3URDEN  OF  PROOF— 

1.  suit  by  administrator  upon  note  executed  to  his  intestate— asserted 
claim  of  third  person  to  the  note  under  an  assignment— denial 
that  the  assignment  was  the  act  of  the  Intestate— burden  was  on 
claimant  of  the  note 843 

8.  appellant  having  filed  response  to  rule  of  court  setting  up  certain 
facts,  the  burden  was  on  appellant 638 

8.  in  an  action  to  enjoin  the  collection  of  taxes  the  burden  is  on  the 
plaintiff  to  show  that  the  property  was  improperly  assessed  or 
that  it  is  not  liable  for  the  taxes  in  question 648 

4.  In  every  case  of  separation  of  jury  on  trial  of  felony  case  tbe  State 
must  show  there  was  no  opportunity  for  tbe  exercise  of  improper 
influences  on  tbe  juror 675 

6.  action  by  insured  to  recover  from  insurance  company  money  paid 
by  him  for  the  purpose  of  renewing  policy  which  had  lapsed,  tbe 
obligation  being  in  writing  to  refund  the  money  if  tbe  company 
declined  to  restore  the  policy— when  burden  Is  on  defendant  in- 
surance  company 744 

6.  conveyance  to  father  In  trust  for  his  daughter  attacked  by  creditor 

of  father  as  fraudulent — circumstances  were  suflBcietit  to  throw 
burden  on  defendant    759 

7.  action  by  client  to  recover  money  retained  by  attorney  as  his  fee— 

tbe  only  issue  beins  as  to  tbe  amount  to  be  retained,  the  burden 
of  proof  Is  on  plaintiff 803 

8.  appellant  having  acquiesced  in  the  rullns  of  the  court  that  the 

burden  rested  upon  appellee,  who  then  introduced  his  testimony 
first,  apellant  waived  his  right  to  the  concluding  argument  to  the 

9.  if  a  will  is  consistent  in  its  provisions  and  rational  on  its  face,  tbe 

burden  of  proof  shifts  to  the  contestants  to  show  that  the  testator 

was  of  unsound  mind  at  the  time  of  its  execution 1074 

OARRIERS- 

1.  a  postal  clerk  carried  by  a  railroad  Is  a  passenger  as  regards  tbe 
liability  of  tbe  company  for  injuries  received  by  him 88 

8.  passenger  carriers  can  not  by  contract  relieve  themselves  from  lia- 
bility for  personal  injuries  to  passengers  caused  by  the  negligence 
of  the  carriers 786 

8.  a  shipper  of  goods  may,  even  after  delivery  to  the  carrier  and  the 
bill  of  lading  has  been  signed  and  delivered,  direct  the  goods  de- 
livered to  another  consignee 746 

4.  consignee  in  bill  of  lading  presumptively  the  owner  of  tbe  goods— 
as  to  notice  required  where  consignor  intends  to  control  the  ulti- 
mate disposition  of  the  goods 746 

6.  bills  of  lading  are  assignable 746 

6.  carrier  liable  in  damages  to  the  shipper  where  It  delivered  the 

goods  to  the  consignee  without  enforcing  the  condition  upon  the 
I>erformance  of  which  alone  the  consignor  had  directed  the  cellv- 
ery  of  the  goods 746 

7.  contract  limiting  common  law  liability  of  carrier 974 

8.  duty  of  conductor  of  an  electric  street  oar  to  warn  passenger  of 

danger 1086 

CAVEAT  EMPTOR- 

1.  the  rule  of  caveat  emptor  does  not  apply  where  tbe  seller  has  full 
knowledge  of  tbe  quality  of  the  article,  and  tbe  buyer,  from  lack 
of  experience  or  capacity,  has  not  such  knowledge    482 

9.  tbe  rule  of  caveat  emptor  should  apply  where  the  buyer  tested  the 

implements  before  purchasing 438 

CHANGE  OF  VENUB- 

circuit  judge  has  a  sound  discretion  in  passing  upon  a  motion  for 
change  of  venue— his  ruling  will  not  be  disturbed  unless  this 
court  is  satisfied  the  discretion  was  abused 886 


IUBXX.  IS 

CHILDREN-                                                                                                Pane. 
difioretioD  of  obildrezi— degree  of  oare  required  to  be  exercised  by  rail- 
road oompaoy  toward  children 26S 

CIRCUIT  COURTS- 

1.  after  judgmcDt  sostainlBg  aD  order  of  arrest  Id  a  oItU  action  the 
circuit  court  baa  do  jurisdiction  to  dlscbarfce  the  defeudaDt  as  aD 
iDfiolveDt  debtor,  aod  Its  order  to  that  effect  does  not  ezoDerate 
the  ball 1106 

9.  ex  parte  petltioo  for  coDstructioD  of  will— circuit  court  oot  author- 

ized to  reoder  judgment  construlog  will  where  there  is  do  allega- 
tioD  that  aoy  one  else  Is  claim  log  adversely  to  the  petltloDers  or 

that  any  controversy  is  liable  to  arise 1119 

CLERICAL  MISPRISION— 

1.  where  the  record  makes  it  maDifest  that  the  error  Id  a  judgmeot 
was  a  mispriPioD  of  the  clerk,  the  court  properly  eutered  a  judg- 
meot nunc  pro  tuDc  966- 

8.  the  rendltloD  of  judgment  against  defeudaots  for  a  few  dollars 
more  tbaD  the  prayer  of  the  petltioD  authorized  was  a  clerical 

misprisioD 809 

CODES  OP  PRACTICE— ProvisloDS  cited,  coDstrued,  etc.— 
CIVIL  CODE— 

1.  section  89 14g 

2.  seotioD  63,  subsectioD  8 , 1092 

3.  section  118,  subsection  4 974 

4.  section  118,  subsection  7 661 

6.  section  184 288 

ft.  section  388 600 

7.  section  480 186 

8.  section  606,  subsection  4 726. 

9.  sectioD  637  1112 

10.  section  722 611 

CRIMINAL  CODE— 

1.  sectioD  11 610 

2.  section  1R8        129 

3.  section  210.  Fubseotion  7 652 

COMMENCEMENT  OF  ACTIONS— 

Id  determining  whether  a  suit  has  been  brought  within  the  statutory 
period  of  limitation,  the  filing  of  the  petition  and  the  issuing  of 
summonR  is  to  be  regarded  as  the  commencement  of  the  action. . .      2 
COMMISSIONEKS- 

action  on  special  commissioner's  bond  to  recover  money  oollected— 

verdict  Hupported  by  evidence 262^ 

COMMISSIONS- 

where  a  real  estate  agent  undertakes  to  And  a  purchaser  for  property 
npon  certain  terms  his  commission  is  uarned  if  he  presents  a  pur- 
chaser upon  modified  terms  who  is  accepted  by  the  principal 299 

COMMON  CARRIERS- 

1.  must  acquire  facilities  for  transporting  commodities— insufficiency 

of  rolling  stock— excused  from  liability  in  a  certain  case  for  fail- 
ure  to  furnish  mining  company  with  cars  for  the  transportation 
of  coal 126 

2.  where  goods  delivered  to  carrier  were  destroyed   by  fire  by  reason 

of  its  delay  in  shipping  them,  the  carrier  is  liable  for  the  loss  ....  227 
8.  action  against  carrier  for  failure  to  deliver  goods  in  good  coDditioD 
—fire  Id  car  caused  by  Degligence  of  carrier 228 

4.  a  common  carrier  can  not  by  contract  escape  liability  for  damage 

or  loss  due  to  its  negligence        229 

6.  carriers  of  live  stock— in  case  of  unreasonable  delay  in  transporting 
live  stock  the  company  is  liable  for  the  loss  occasioned  thereby— 

waiver  of  notice  of  loss 275 

COMMON  SCHOOLS- 

1.  the  common  school  law  provides  that  the  railroad  tax  shall  be  ap- 

portioned between  the  white  and  colored  schools  in  the  same  dis- 
trict, but  this  provision  has  no  application  to  the  tax  upon  the 
property  of  any  other  corporation 103 

2.  in  the  taxation  of  private  corporations  for  the  support  of  graded 

schools  the  stock  owned  by  colored  persons  is  liable  to  be  taxed 
only  for  the  colored  schools,  and  that  owned  by  white  persoDs 
oDly  for  the  white  schools 10& 


I062  COLLOPY   V.    CLOHERTY.  * 

claims  that  the  council  of  the  city  elected  him  to  the  position,  and 
this  action  was  brought  to  establish  his  claim. 

The  charter  (1874)  provides  that  a  majority  of  the  board  of  ooan- 
cilincn  shall  constitute  a  quorum  to  transact  all  ordinary  business. 

A  rule  had  been  adopted  by  the  council  which  reads  as  follows: 
*'A  majority  of  a  quorum  of  members  elected  and  voting  shall  be 
necessary  to  choose  any  otticer  elected  by  this  board."  As  to  the 
rigfht  of  council  to  adopt  it  there  can  be  no  question.  This  rule 
was  in  force  at  the  time  Collopy  claims  he  was  elected.  There  were 
fourteen  members  of  the  board  of  council.  Of  course  eight  would 
constitute  a  quorum.  The  record  of  the  proceedings  of  the  council 
shows  that  when  it  convened  at  the  meetrne:  during  which  the  vot- 
ing was  done  for  the  election  of  the  '^foreman  of  street  repairs  and 
overseer  of  the  poor"  thirteen  of  the  members  were  present. 

The  record  of  the  council  exhibited  in  this  record  is  silent  as  to  the 
number  present  when  the  voting  took  place.  Only  seven  members 
voted  at  the  election  and  all  voted  for  Collopy.  However,  in  our 
opinion  the  question  to  be  determined  is  not  as  to  whether,  under 
the  law  ordinarily  governing  the  action  of  boards  of  council  of  mu- 
^licipalities,  those  who  may  have  been  present  and  did  not  vote 
should  be  counted  to  make  a  quorum,  nor  as  to  whether  under  that 
law,  if  a  majority  of  the  council  failed  to  attend,  a  majority  of  those 
present  may  act. 

The  question  is  whether  the  rule  required  that  a  quorum  should 
vote  in  order  tliat  a  majority  of  it  should  be  enabled  to  elect  an  offi- 
cer. If  the  contention  of  appellant  be  correct  then  five  memlyers 
could  meet  and  elect  such  otticers  as  the  council  were  authorized  to 
elect,  regardless  of  whether  a  quorum  was  present  or  participated  in 
the  election.  We  are  of  the  opinion  that  the  meaning  of  it  is  that  a 
**quorum  of  the  members  elected"  should  vote,  and  that  a  majority 
ol  that  quorum  could  elect  when  the  quorum  was  '^voting."  We 
will  not  elaborate  our  views,  but  quote  from  the  opinion  of  the 
lower  court  as  follows,  to  wit:  **I  have  not  the  least  doubt  as  to  the 

f)urpose  of  the  council  in  adopting  that  rule.  It  was  to  require  at 
east  a  quorum  to  place  itself  on  record  in  the  important  matter  of 
electing  city  oificials  by  that  body.  And  tliis  was  the  construction 
placed  upon  it  by  the  board  itself,  to  which  we  may  look  if  there  be 
any  doubt  about  it.  The  presiding  officer  so  construed  it,  and  declared 
that  no  one  was  elected  by  reason  of  the  failure  of  the  quorum  to 
vote,  and  the  board  quietly,  without  a  dissenting  voice,  and  for  an 
entire  year,  so  far  as  appears,  acquiesced  in  that  construction. 

**Nor  is  this  construction  inconsistent  with  the  language  employed 
in  the  rule.  It  is  certainly  as  easy  to  refer  the  words  'elected  and 
voting'  to  the  antecedent  'quorum'  as  it  is  to  treat  the  words  'ma- 
jority of  a  quorum'  as  an  antecedent. 

**If,  as  claimed  by  plaintiff,  five  be  sufficient  to  a  choice,  regardless 
of  the  number  of  votes  cast,  then  the  words  'elected  and  voting' 
are  wholly  useless,  and  should  hace  been  omitted.  They  do  no  duty 
whatever,  since  it  is  irresistably  Implied  that  the  successful  candi- 
date recf^ived  as  many  as  five  legal  votes.  This  means  that  he  was 
voted  for  by  five  members  entitled  to  vote.  It  is  idle  to  talk  about 
being  elected  by  votes  not  cast  at  all.  The  words  referred  to  ('elected 
and  voting')  are.  therefore,  upon  plaintiff's  theory,  'worse  than 
useless ;'  they  only  tend  to  confuse  what  wT>uld  be  at)8olutely  dear  if 
they  were  omitted. 

*'On  the  other  hand  if  the  intent  of  the  rule  be  to  require  a  quorum 
to  vote  these  words  become  intelligible  and  signify  something.  We 
haye  the  idea  of  a  quorum  vote;  not  that  any  particular  candidate 


INDEX.  15 

CONSTITUTIONAL  LAW-  Page. 

^  1.  a  bill,  properly  enrolled*  signed  by  the  presiding  officer  of  eaob  of 
ij»  ■       the  two  houses  of  the  general  assembly  and  signed  and  approved 

i. by  the  governor,  can  not  be  itnpeaobed  by  reference  to  the  jour- 

(^.         nals  of  either  house  either  in  a  matter  affecting  the  contents  of 

,  '       ^^  the  bill  or  the  regularity  of  the  steps  taken  in  its  passage 17 

2.  the  legislature  has  the  power  to  authorize  the  county  court  tn  de- 
r  olare.the  office  of  sheriff  vacant  upon  the  failure  of  the  incum- 
bent to  renew  either  bis  revenue  bond  or  general  official   bond 

within  the  time  fixed  by  statute 25 

(':  8.  an  act  creating  a  taxing  district  and  levying  a  tax  upon  the  prop- 
erty therein  for  the  benefit  of  a  turnpike  road  company  is  not 
void  because  some  of  the  property  embraced  therein  is  included 
Id  the  taxing  district  of  another  company,  for  the  benefit  of  which 

it  is  also  taxed 86 

4.  the  fact  that  the  road  is  of  no  value  to  the  complainants,  or  that 
the  tax  is  "useless  and  burdensome,"  does  not  invalidate  the  act 

as  to  them 86 

<6.  an  act  oreat>ing  a  taxing  district  is  unconstitutional  and  void  so 
far  as  it  authorizes  the  turnpike  company  to  appoint  an  assessor, 
requiring  neither  bond  nor  oath,  and  making  no  provision  for  a 
hearing  by  the  taxpayer  as  to  the  value  placed  on  his  property  ...  86 
t.  a  turnpike  company,  for  whose  benefit  a  tax  was  levied,  had  no 
power  to  appoint  as  assessor  a  person  who  did  not  reside  In  the 
taxing  district,  since  the  Const! cution  requires  all  officers  to  re- 
side in  the  county  or  district  for  which  they  act 86 

7.  section  816  of  the  Kentucky  Statutes,  which  provides  for  the  pun- 

ishment of  any  railroad  corporation  which  shall  charge  "more 
than  a  just  and  reasonable  rate  of  toll  or  compensation  for  the 
transportation  of  passengers  or  freight,"  is  void  for  uncertainty, 
no  standard  being  fixed  by  which  the  corporation  may  regulate 
its  conduct 42 

8.  the  infliction   of  the  penalty  prescribed  by  section  816,  Kentucky 

Statutes,  would  be  taking  property  without  due  process  of  law 
and  in  violation  of  both  State  and  Federal  Constitutions 42 

9.  a  statute  fixing  a  penalty   upon   any  railroad  corporation   which 

shall  charge  "more  than  a  just  and  reasonable  rate  of  toll,  etc.," 
could  not  be  enforced  against  a  corporation  which  has  not  ex- 
ceeded the  rates  fixed  in  its  charter,  as  those  rates  remain  the 
legal  rates  until  changed  by  law 42 

10.  section   18^  of  the  Kentucky  Statutes  and   succeeding   sections, 

providing  for  the  punishment  of  the  offense  of  catching  fish  with 
a  seine,  etc.,  do  not  violate  the  provision  of  the  Constitution  pro« 
hibiting  special  legislation  for  the  protection  of  game  and  fish. ..     50 

11.  a  statute  providing  that  a  part  of  a  fine  imposed  for  a  violation 

thereof  snail  go  tu  the  civil  officer  securing  the  apprehension  and 
conviction  of  the  offender  is  valid 50 

12.  the  statute  conferring  upon  circuit  courts  the  power  to  establish 

towns  is  not  in  violation  of  the  Constitution 271 

13.  It  is  within  the  power  of  the  legislature  to  determine  from  what 

judgments  appeals  may  be  taken 271 

14.  the  legislature  can  not  delegate  to  the  mayor  and  board  of  alder- 

men the  power  to  determine  for  what  causes  city  officers  may  be 

removed 829 

16.  the  legislature  had  power  to  confer  upon  the  board  of  aldermen 
the  jurisdiction  to  i*emove  a  park  commissioner  by  virtue  of  sec- 
tion 160  of  the  Constitution  841 

16.  as  to  power  of  legislature  to  create  courts 841 

17.  constitutional    power  of    general  assembly  to  extend    territorial 

limits  of  municipal  corporation  is  not  restricted— the  only  restric- 
tion is  in  respect  to  the  power  to  tax  the  added  territory 889 

18.  a  city  or  town  may  by  statute  be  constituted  a  taxing  district, 

with  power  as  such  to  impose  a  railroad  or  school  tax  upon  the 
property  therein 417 

19.  the  salary  of  a  city  officer  may  be  fixed  by  statute  or  ordinance 

after  he  goes  into  office  where  no  salary  has  theretofore  been  fixed.  427 
80.  a  statute  fixing  the  minimum  limit  to  the  salaries  of  the  members 
of  the  boards  of  public  safety  and  public  works  of  a  city  did  not 
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fix  the  salaries  of  those  officers 487 

91.  members  of  boards  of  public  safety  and  publio  works  of  cities  axe 

ofBoers  within  the  meaniDg  of  the  CoDStitutlon,  section  161— 
their  salaries  can  not  be  changed  daring  their  term  of  office 4ST 

92.  those  sections  of  the  Kentncky  Statutes  providing  for  the  trial  ot 

indictable  offense  before  a  county  judge  before  an  indictment  has 
been  found  in  the  circuit  court  are  not  in  violation  of  seotioD  18 

of  the  Constitution 481 

28.  the  Ipgiflldture  having  been  invested  by  the  Constitution  with  the 
power  to  provide  the  mode  of  fllllng  an  office,  it  mav  also  deter- 
mine the  manner  and  by  what  tribunal  an  incumbent  may  be 
removed.   ..     M6- 

94.  an  officH  not  fixed  by  the  Constitution,  but  established  by  statute, 

may  be  abolished  by  statute  unless  a  contract  right  has  been 
secured  by  the  incumbent 684 

95.  the  legiRlature  had  the  power  to  amend  the  charters  of  town  and 

cities  between  the  adoption  of  the  present  Constitution  and  the 
enactment  of  general  laws  for  the  government  of  towns  and  cities.  M& 

96.  amendment  of  March  81,  18Q2,  to  the  charter  of  the  city  of  May- 

field  is  valid W^ 

97.  section  882  of  Myers'  Code  was  in  contravention  of  the  Constitu- 

tion then  in  force,  which  provided  that  **the  jurisdiction  of  jus- 
tices of  the  peAce  shall  be  en  extensive  with  the  county" 1004 

CONSTRUCTION  OF  STATUTES- 

1.  a  statute  should  be  construed  according  to  its  spirit  and  reason  . . .  896 
9.  the  court  is  never  authorized,  unless  the  languaRC  used  be  explicit 
and  unambiguous,  to  so  construe  a  statute  as  to  give  a  publio 
officer  or  agent  unrestricted  power  to  appropriate  or  expend  pub- 
lio money 466 

CONTINUANCE— 

1.  motion  for  continuance  liy  defendant  because  he  had  been  unable 

to  procure  counsel— appointment  of  counsel  by  court 441 

2.  absence   of   material  witnesses— agreement  that  statements  of  the 

affidavit  be  taken  as  true— announcement  of  ready  by  defendant- 
failure  to  grant  new  trial  not  error 441 

8.  the  failure  to  grant  a  continuance  upon  affidavits  showing  that 
defendant  could  not  have  a  fair  trial  In  the  county  was  not  error.  640 

4.  where  the  accused  was  unable  on  account  of  his  nervous  condition 

to  eive  his  attorneys  the  names  of  the  i^ltnesses  who  would  sus- 
tain his  plea  of  self-defense,  a  continuance  should  have  been 
granted,  the  case  being  set  for  trial  on  the  fourth  day  after  the 
killing  occurred 708 

5.  continuance  asked  on  ground  of  the  absence  of  material  witness 

properly  refused  where  due  diligence  was  not  exercised 885 

6.  continuance  to  enable  defendant  to  prove    contents  ftf  a   letter 

which  had  been  lost  properly  refu.«ed  where  be  failed  to  show  that 
be  had  used  any  diligence  in  trying  to  discover  its  whereat>outs . .  874 

7.  continuance  asked  on  ground  that  the  defendant  was  not  in  phy- 

sical condition  to  attend  court  was  properly  refused,  as  it  was 
not  shown  that  he  expected  to  testify  or  that  his  presence  was 
necessary 901 

8.  continuance  should  have  been   granted  where  both  of  litigants' 

attorneys  were  engaged  in  other  courts 986 

CONTRACTS- 

1.  the  delay  of  parties  to  a  contract  for  more  than  a  year  to  signify 
their  intention  to  stand  by  the  contract  loses  to  them  their  right 
to  enforce  it , 108 

9.  by  failing  to  accompany  their  demand  for  a  performance  of  the 

contract  with  a  tender  of  the  purchase  price  of  the  property  oon- 
tracted  for,  the  parties  failed  to  put  themselves  in  a  proper  atti- 
tude to  entitle  them  to  an  enforcement 10^ 

8.  sale  of  timber  by  one  or  two  joint  owners  is  a  conversion— a  resols- 
sion  of  the  contract  of  sale  by  the  joint  owner  did  not  change  the 
legal  effect  of  his  act 167 

4.  a  written  contract  between  a  turnpike  company  and  subscribers  to 
the  road  not  affected  by  a  contemporaneous  parol  agreement 180 
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6.  ooDstruotioo  of  oontraot  for  fnmisblng  water  to  four  distilleries 
and  the  proportioDmeDt  of  tlie  expense  of  same S16 

6.  a  commoD  oarrier  can  not  by  contract  escape  liability  for  damage 

or  loss  due  to  its  negligence 899 

7.  action  by  vendee  for  a  rescission  of  a  contract  for  the  sale  of  land 

upon  the  ground  that  vendor  can  not  make  good  title  to  the  land,  280 

8.  the  seal  of  the  city  and  the  signature  of  the  mayor  as  mayor  was  a 

sufficient  execution  of  a  contract  by  the  city 288 

0.  where  a  person  acted  as  agent  for  both  buyer  and  seller  a  contract 
entered  into  with  him  was  voidable 204 

10.  a  contract  between  a  father  and  his  married  daughter  is  binding 

upon  him.  although  not  upon  her,  where  she  complies  with  the 
terms  of  the  contract 468 

11.  the  father  has  a  lien  upon  the  land  conveyed  to  his  married  daugh- 

ter to  secure  him  in  the  event  she  fails  to  cara  for  him  in  the 
future  as  required  by  the  contract 468 

12.  certain  contract  for  the  benefit  of  slaves,  being  taken  in  connec- 

tion with  a  writing  evidencing  the  sale  of  the  slave,  was  sup- 
ported by  sufficient  consideration 460 

18.  the  acceptance  of  a  deed  by  the  grantee  and  the  possession  of  the 
land  under  it  operate  as  an  agreement  on  his  part  to  pay  the  pur- 
chase price),  and  an  action  therefor  is  founded  upon  a  contract  in 
writing  within  the  meaning  of  the  statute  of  limitations 601 

14.  any  material  alteration  of  a  written  contract  made  by  the  obligee 
without  the  consent  of  the  obligor  invalidates  the  contract 617 

16.  an  alteration'  may  be  a  material  one,  although  it  does  not  make 
the  contract  more  burdensome  to  the  obligor 617 

16.  an  intention  to  defraud  is  not  necessary  to  make  an  alteration  In 

a  written  contract  work  a  forfeiture  of  same 617 

17.  courts  may  reform  written  contracts  so  as  to  make  them  conform 

to  the  real  agreement,  but  an  obligee  in  a  contract  can  not  do  so.  617 

18.  building  contract— damage  to  the  building  by  cyclone— owner  to 

pay  cost  of  repairs 666 

19.  builders  required  to  accept,  at  the  price  fixed  in  the  contract,  a 

city  lot  which  they  agreed  to  accept  as  part  pay  for  erecting  the 
building 656 

20.  breach  oif  contract  for  purchase  of  trees— damages  recovered  on  ac- 

count of  the  breach  .  688 

21.  an  oral  con ti act  for  the  purchase  of  standing  trees  is  valid  where 

marked  so  as  to  be  iden  tifled 688 

22.  a  contract  between  the  board  of  public  works  and  member  of  the 

fire  department  not  binding  longer  than  the  relation  of  employer 
and  employe  existed,  whicn  either  might  terminate  at  will 684 

28.  mistake  in  deed  may  be  corrected  where  the  same  consisted  in  the 
omission  of  a  covenant  therefrom— the  omitted  covenant  may  be 
enforced  as  against  the  grantee  or  the  contract  of  sale  rescinded. .  764 

24.  although  a  married  woman  could  not  make  herself  liable  in  dam- 
ages for  a  failure  to  comply  with  her  contract,  if  she  comes  into 
a  court  of  equity  the  defendant  will  Le  allowed  to  fet  off  the  dam- 
ages he  has  received  by  reason  of  her  fraud,  or  the  contract  will 
be  rescinded 798 

26.  to  encitie  a  daughter  to  recover  for  personal  care  and  attention 
bestowed  upon  her  mother  there  must  be  a  promise  to  pay,  ex- 
press or  implied 828 

26.  contract  by  appellees  to  assist  appellants  in  purchasing  and  put- 

ting up  tobacco — it  not  appearing  that  appellants  sustained  any 
damage  by  reason  of  a  breach  of  the  contract  by  appellees,  they 
are  not  entitled  to  recover  damages 848 

27.  a  violation  of  the  terms  of  a  contract  by  which  appellees  rendered 

themselves  amenable  to  discharge  from  service  places  them  in  the 
same  attitude  as  if  they  had  voluntarily  quit  the  service  of  ap- 
pellants  ..848 

28.  damages  for  breach  of  building  contract— judgment  supported  by 

evidence 889 

29.  right  given   by  contract  to  return  part  of  property— measure  of 

damages  for  failure  to  accept  property  tendered— interest 896 

80.  action  for  damages  for  breach  of  contract  to  grant  passway 987 

vol.  18—2 


I066  CULLETON,    &C.    V.    KEUNE.    &C. 

Thomas  F.  Hargis,  Wright  &  McElroy  and  Hargis  &  Turner,  jr., 
for  apf)ellants. 

Thomas  H.  Hines,  B.  F.  Procter  and  Sims  &  Covington  forjappel- 
lees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Wm.  Culleton  died  intestate  leaving  a  widow,  Catherine,  and  an 
t)nly  stin,  the  appellant,  John  Culletcm.  The  wi<low  married  John 
Burke,  and  appellee,  Mary  Keune,  is  the  only  issue  of  the  mar- 
riage. 

Culleton  at  his  deatli  owned  a  lot  in  Bowling  Green  which  the 
son  inherited  subject  to  such  uses  as  the  law  gave  his  mother.  Sub- 
sequent to  the  marriage  of  Burke  and  wife,  by  the  industry  and 
thrift  of  both,  certain  parcels  of  real  estate  were  acquired,  which 
were  conveyed  to  the  husband,  John  Burke.  On  the  25th  day  of 
December,  1886,  John  Burke  and  his  wife  made  a  deed  purporting 
to  convey  to  appellee,  Frederick  Keune,  the  husband  of  their  daugh- 
ter, the  real  estate  which  Burke  had,  and  also  the  Culleton  lot.  On 
the  same  day  Keune,  by  deed,  conveyed  the  property  described  in 
the  deed  to  him  to  John  Burke  and  Catherine  Burke,  with  this  pro- 
vision, to  wit:  **To  Catherine  Burke  for  her  life,  and,  if  she  should 
survive  John  Burke,  to  her  and  her  assigns  forever;  but  if  she 
should  die  before  John  Burke,  then  at  her  death  the  title  to  all  the 
foretroing-deseribed  property  shall  vest  absolutely  in  the  said  John 
Burke  and  his  heirs  and  assisrns  forever." 

John  Culleton  was  nrjparty  to  these  deeds.  On  the  first  day  of  May, 
1890,  John  Burke  and  Cfatherine  Burke  made  a  deed  to  John  Culle- 
ton, conveying  to  him  the  property  mentioned  in  the  foregoing 
deeds. 

This  action  was  instituted  by  Keune  and  wife  to  have  the  deed  to 
John  Culletin  set  aside — first,  because  John  Burke  was  mentally 
disqualified  from  making  the  deed ;  second,  that  while  the  deed  was 
absolute  on  its  face,  in  fact  it  was  made  with  an  understanding  of 
all  concerned  that  Culleton  was  to  hold  the  title  in  trust  for  Mrs. 
Keune.    Catherine  Burke  died  before  the  suit  was  brought. 

The  facts  with  reference  to  the  execution  of  the  deed  are  substan- 
tially these:  John  Burke  had  acquired  such  habits,  or  such  business 
habits,  as  made  his  family  feel  that  he  was  imperiling  his  estate, 
and  the  conclusion  was  reached  that  it  was  best  to  have  him  and  his 
wife  convey  the  property  to  John  Culleton,  as  the  witnesses  exprc^ss 
it,  for  ''safety."  It  was  not  intended  by  any  of  them  to  injure 
Burke,  or  in  anyway  to  deprive  him  of  the  enjoyment  of  a  comfort- 
able support  out  of  the  property.  The  record  shows  that  he  was  in- 
capable of  managinir  his  estate  and  incapable  of  entering  into  the 
contract.  John  Culleton  was  a  priest  in  the  Catholic  Church  W'tien 
the  deed  was  made.  Afterwards  he  abandoned  his  priestly  calling, 
withdrew  from  the  church  and  married.  When  this  occurred  the 
trouble  began.  It  is  but  just  to  Culleton  to  say  that  he  never  claimed 
that  he  was  the  exclusive  owner  of  the  property.  He  claimed  that 
he  held  one-half  of  it  for  himself  and  the  other  half  for  his  sister. 
While  Culleton  thought  it  would,  at  the  death  of  the  father  and 
mother,  become  the  property  of  himself  and  sister,  and  as  he  would 
die  without  issue,  it  would  go  to  his  sister,  and  as  that  would  be  the 
result,  the  sister  concluded  that  the  brother  held  it  in  trust  for  her, 
yet  we  are  of  the  opinion  had  the  deed  been  valid  that  he  would 
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fJOSTS—  Paffe. 

1.  attorney's  fen  of  $30  is  taxable  In  favor  of  the  Commonwealth  in 

appeals  in  Commonwealth  oases 898 

8.  error  to  give  judgment  for  all  costs  of  defendant  against  plaintifT 

in  certain  case 949 

COUNTERCLAIM- 

1.  when  defendant  may  plead  as  a  counterclaim  a  demand  against 

the  plaintiff  held  by  him  jointly  with  others ...    86 

2.  as  to  right  to  recover  by  way  of  counterclaim  damages  suffered  by 

reason   of  defective  goods— recovery  may   be  had,  althougii   the 

purchaser  used  the  goods  after  discovering  the  defects 498 

<;OUNTERCLArM  AND  SET-OPP- 

the  defendant  in  a  judgment  may  set-off  against  it  a   judgment 
agaiubt  the  plaintiff,  which  has  been  assigned  to  him  by  another.  847 
-COUNTIKS- 

the  authorities  of  the  county  are  the  proper  parties  to  sue  for  posses- 
sion of  rhH  courthouse  square  or  fur  a  trespass  thereou 803 

<30UNTY  ATTORNEY - 

where  a  prisoner  has  been  put  at  hard  labor  for  the  nonpayment  of  a 
fluH,  the  county  is  not  liable  io  the  county  attorney  for  30  per 
cent,  of  the  fine  as  provided  by  law  where  suoh  tines  are  imposed 

and  "collected'* 61 

COUNTY  BON nS~ 

limit  of  tax  rate  for  county—two  thirds  of  all  the  voters  voting  at  the 
general  election  at  which  the  question  was  submitted  were  re- 
quired to  authorise  the  issual  of  certain  county  bonds    286 

COUNTY  COURTS- 

1.  county  courts  have  the  power  to  adjourn  from  day  to  day,  but 
they  are  not  required  to  adjourn  each  day  when  they  cease  to 
transact  business— the  uourt  may,  where  it  is  in  session  more 
than  one  day,  treat  the  entire  time  as  one  day 419,  414 

3.  the  county  court  has  the  power  to  remove  for  cause  an  inspector 

of  illuminating  oils 646 

8.  as  to  jurisdiction  of  county  court  to  appoint  an  administrator  in  a 

particular  rase 878 

COUNTY  JUDGE- 

1.  as  to  trial  of  indictable  offense  before ...    481 

9.  county  judge  and  other  magistrates  entitled  to  12  in  each  felony 

case  in  which  they  sit  as  examining  courts,  but  not  to  exceed  $4 

in  any  one  case  where  trial  lasts  longer  than  one  day 867 

COUNTY  LfeVY- 

1.  vmlldity  of  an  order  of  the  county  court  approving  a  sheriff's 
county  levy  bond 412,414 

:9.  the  fnct  that  no  order  of  court  appears  showing  that  the  sheriff 
executed  an  official  bond  does  not  affect  the  validity  of  the  county 
levy  bond 412,414 

"S.  snit  by  oounty  on  county  levy  bond  of  sheriff— allegation  neces- 
sary in  petition  as  to  approval  of  bond  by  county  judge 809 

4.  a  suit  on  a  county  levy  bond  was  properly  brought  in  the  name  of 

the  county,  although  the  covenant  was  to  the  Commonwealth 809 

-6.  one  who  has  been  appointed  by  the  fiscal  court  to  reoeivetbe  money 
from  the  sheriff  will  be  presumed  to  have  accepted  the  appoint- 
ment, where  he  in  fact  undertook  the  duties  imposed  upon  him..  809 

6.  the  sureties  on  a  oounty  levy  bond  are  liable  for  the  failure  of  the 

sheriff  to  "pay  over"  the  county  levy  which  he  collected 810 

COURTS- 

1.  the  act  of  February  26,  1864,  establishing  a  levy  and  county  court 
for  Jefferson  county  and  providing  for  bi-monthly  terms  of  the 
oounty  court,  was  repealed  by  the  act  of  June  10,  1893,  which 
fixed  the  first  Monday  of  the  month  as  the  beginning  of  each  reg- 
ular monthly  term  of  the  Jefferson  County  Court 87 

9.  county  courts  have  the  power  to  adjourn  from  day  to  day,  but 
they  are  not  required  to  adjourn  each  day  when  they  cease  to 
transact  business— the  court  may,  where  it  is  in  session  more 
than  one  day,  treat  the  entire  time  as  one  day 412,  414 

^.  as  to  lurisdictlon  of  oounty  court  to  appoint  an  administrator  in  a 
particular  case 878 

4.  after  judgment  sustaining  an  order  of  arrest  in  a  civil  action  the 
olronit  court  has  no  jurisdiction  to  discharge  the  defendant  as  an 
Insolvent  debtor,  and  its  order  to  that  effect  does  not  exonerate 
the  ball 1106 
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6.  ez  parte  petition  for  oonstrnotlon  of  will— oironlt  oonrt  not  au- 
thorized to  render  judgment  constming  will  where  there  is  no 
allegation  that  any  one  else  is  claiming  adversely  to  the  petition- 

ers  or  that  any  controversy  is  liable  to  arise 1112; 

CRIMINAL  ASSAIJLT- 

in  an  action  by  husband  and  wife  to  recover  damages  for  an  alleged 
criminal  assault  by  defendant  upon  the  wife,  only  one  witnesa 
being  introduced  upon  each  side,  ft  was  error,  after  instructing 
the  Jury  that  the  burden  of  proof  was  on  plaintiff,  to  tell  them 
that  this  does  not  necessarily  mean  that  the  plaintiff  must  have 
two  wKniasses  to  the  wrongful  act,  but  that  the  case,  in  all  its 
facts  and  circumstances  given  in  evidence,  must  preponderate  in 

their  judgment  in  favor  of  plaintiffs 14ft; 

CRIMINAL  LAW- 

1.  an  indictment  under  section  807  of  the  Kentucky  Statutes  need  not 
allege,  in  the  language  of  the  statute,  that  the  fixture  disturbed 
was  "attached  to  the  track  or  switch" 1ft. 

8.  a  charge  in  an  indictment  of  willful  and  malicious  wounding  by 
"shooting"  is  not  supported  by  proof  that  the  wounding  was 
done  by  '  'striking"  with  a  pistol  or  other  weapon 6T 

8.  to  authorize  a  conviction  of  a  lower  degree  of  an  offense  than  that 
charged  in  the  indiotiiuan»t  the  evidence  must  show  that  the  lower 
degree  of  the  offense  ^as  committed  substantially  in  the  manner 
stated,  etc.  . 67" 

4.  in  cases  of  homicide  testimony  showing  the  violent  character  of 
.  deceased  Is  admissible  in  evidence  where  it  was  shown  that  de* 
ceased  had  threatened  and  was  about  to  assault  accused 6d* 

6.  in  cert-ain  case  the  court  should  have  given  an  instruction  as  to 
the  offense  of  assault  and  battery,  which  was  a  lower  degree  of 
the  offense  charged 9S: 

6.  under  an  indictment  under  section  1106  of  the  Kentucky  Statutes 

it  was  proper  to  submit  to  the  jury  the  question  whether  an  axe 
handle,  when  used  as  it  was  in  the  particular  case,  was  a  "deadly 
weapon"    18(^ 

7.  upon  the  trial  of  accused  for  murder  he  was  not  prejudiced  by 

testimony  to  the  effect  that  the  deceased  left  a  wife  and  four  chil- 
dren, and  that  his  wife  had  been  sick  ever  since  her  husband's 
death 141i 

8.  the  defendant  in  a  prosecution  for  murder  was  not  prejudiced  by 

the  appeal  made  by  the  prosecuting  attorney  to  the  jury  to  have 
regard  to  the  reputation  of  the  State  and  county  in  arriving  at 
their  verdict 141- 

9.  where  ttiere  was  no  evidence  of  a  shooting  without  an  intent  to 

kill,  although  there  may  have  been  no  intent  to  kill  deceased, 
there  was  nothing  to  justify  an  instruction  as  to  voluntary  man- 
slaughter Uit 

10.  a  former  conviction  for  a  breach  of  the  peace  Is  a  bar  to  a  subse- 

quent prosecution  for  assault  and  battery,  based  upon  the  act 
constituting  that  breach  of  the  peace 145. 

11.  an  Indictment  for  rape  Is  not  defective  In  failing  to  allege  that  the 

female  wafc  over  twelve  years  of  age SOS- 

12.  neither  fornication  nor  adultery  is  a  degree  of  the  offense  of  rape  .  805- 
18.  the  evidence  of  the  defendant  on  a  trial  for  his  life  being  viewed 

with  suspicion,  he  should  be  allowed  to  corroborate  it  upon  a  ma- 
terial point  if  he  can 905. 

14.  as  appellant  was  found  guilty  only  of  manslaughter  the  court  will 
not  inquire  whether  there  was  any  error  in  the  instructions  as  to 
murder 81ft 

16.  as  to  the  right  of  the  accused  to  rescue  his  brother,  who  had  been 

abducted— degree  of  force  which  might  be  used  812- 

16.  a   livery  stable  where  bridles,  buggies,  etc.,  are  kept  is  a  ware- 

house or  storehouse  within  the  meaning  of  section  1164,  Kentucky 
Statutes d9(^ 

17.  the  removal  of  a  pin  and  shoving  a  door  open  constitutes  a  break- 

ing   890- 

18.  the  failure  to  give  an  Instruction  as  to  self-defense  upon  a  trial  fot* 

murder  is  not  error  where  there  is  not  the  slightest  evidence  to 
show  that  the  homicide  was  excusable  upon  that  ground 967: 


HIXON,    &C      V.    BRIDGES.  IO69 

Appeal  from  Trigg  Circuit  Court. 
Opinion  of  the  court  by  Judge  Burnam. 

These  consolidated  suits  were  instituted  in  the  Trigg  Circuit  Court 
on  the  loth  day  of  December,  1892,  by  M.  A.  Hixon  and  her  hus- 
band, J.  T.  Hixon,  and  Charity  Battoe  against  C.T.  Bridges  and  the 
other  children  and  heirs  at  law  of  Mary  Bridtres,  deceased,  the  plain- 
tiffs, M.  A.  Hixon  and  Charity  Battoe,  and  the  defendant,  C.  T. 
Bridges*  being  the  youngest  children  of  said  Mary  Bridges,  deceased. 
They  allege  that  their  father,  William  Bridges,  the  husband  of 
Mary  Briciges,  their  mother,  died  many  years  before  their  mother's 
death;  that  in  December,  1853,  Mary  Bridges  qualified  as  guardian 
of  her  three  infant  children,  M.  A.  Hixon,  Charity  Battoe  and  C.  T. 
Bridges,  and  executed  bond  a^  guardian;  that  she  collected  $158.24, 
which  was  due  and  owing  to  each  of  said  minor  children  from  the 
estate  of  their  grandfather,  the  interests  of  all  the  older  children  be- 
ing paid  to  them  direct;  that  in  August,  1854,  she  purchased  at  a 
decretal  sale,  made  by  the  master  commi?<sioner  of  the  Trigg  Circuit 
"Court,  a  tract  of  land  contain insr  42  acres,  situate  in  Trigg  county; 
that  bv  the  advice  of  her  older  children  she  used  in  this  purchase 
$474.72  which  belonged  to  her  three  infant  children,  and  for  whom 
she  was  guardian,  she  at  that  time  having  no  other  funds  with  which 
to  m»l<e  said  purchase,  and  that  said  purchase  was  made  with  the 
understand intr  and  agreement  on  the  part  of  all  the  children  that 
the  land  purchased  was  to  belong  to  and  be  for  the  benefit  of  herself 
and  her  said  infant  children,  who  were  at  that  time  residing  with 
her. 

The  evidence  in  the  record  shows  that  she  lived  on  this  land  until 
her  death,  in  July,  1876.  Her  two  daughters  married  and  left  the 
preniises.  one  of  them  (Charity  Battoe)  afterwards  returning  and 
livinv  with  her  mother  up  to  the  time  of  her  mother's  death.  Some 
«ix  or  seven  years  before  her  death,  when  she  had  become  old  and 
infirm,  she  invited  the  defendant,  C.T.  Bridges,  who  was  her  young- 
est child,  to  make  his  home  with  her,  and  the  evidence  shows  that 
he  moved  to  the  farm  and  lived  there  from  1869  until  her  death  in 
1876.  She  died  intestate;  no  administration  was  ever  granted  upon 
her  estate,  and  no  claims  were  ever  legally  asserted  against  same. 

After  the  death  of  his  mother  defendant,  C.  T.  Bridges,  continued 
to  use  and  occupy  the  land,  his  sister,  Mrs.  Battoe,  living  with  him 
for  some  time.  Finally  the  plaintiff,  Mrs.  Hixon,  demanded  a  divi- 
sion of  the  land,  or  that  he  should  pay  her  ff>r  her  interest  in  same, 
and  in  Decenil)er,  1877,  defendant,  C.  T.  Bridges,  entered  into  an 
agreement  with  the  husband  of  plaintiff,  M.  A.  Hixon,  by  which 
he  selected  arbitrators,  who,  on  the  same  day,  returned  an  award  to 
the  effect  that  Bridges  was  to  pay  over  to  Hixon  and  wife  $200,  and 
that  they  were  to  make  Bridges  a  deed  to  their  part  of  said  land, 
and  this  was  to  be  a  full  settlement.  This  agreement  was  never  car- 
ried out  because  Hixon  did  not  want  to  make  a  warranty  deed. 

The  evidence  shows  also  that  John  Lo^^an  recovered  a  judgment 
against  S.  M.  Bridges,  (me  of  the  older  children  of  Mary  Bridges, 
deceased,  and  an  execution  issued  upon  his  judj^ment  was  levied 
upon  the  suppc^sed  interest  of  S.  M,  Bridges  in  the  tract  of  land  to 
which  his  mother  held  title  at  her  death,  the  same  in  dispute  in  this 
action,  and  he  also  instituted  suit  to  have  said  intf^rest  ascertained 
and  subjected  to  his  debt.  The  defendant,  C.  T.  Bridges,  resisted 
this  proceeding  on  the  part  of  Logan,  and  set  out  the  facts  in  his  an- 
swer that  the  property  was  paid  for  by  money  of  the  three  younger 
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47.  when  an  indiotment  after  demurrer  sustalDed  may  be  re-aubinittod 

to  the  j?rand  jury 781 

48.  the  !aot  that  the  sheriff  had  taken  unusual  interest  in  bringing 

about  the  oonviction  of  defendant  was  not  suffiolent  to  require 
the  oourt  to  appoint  another  person  in  bis  stead  during  the  trial.  79& 

49.  if  the  accused  out  off  the  head  of  his  victim  in  Campbell  county 

while  she  was  in  fact  alive,  he  was  guilty  of  murder,  although 
he  believed  her  already  dead,  provided  this  act  was  part  of  a 
felonious  attempt  to  kill  her  in  Cincinnati  795- 

60.  administration  of  drugs  for  the  purpose  of  procuring  an  abortion 

—as  to  the  degree  of  the  offense  as  regulated  by  the  danger  to  the 
life  of  the  victim *     796' 

61.  prosecution  for  murder— right  of  accused  to  act  in  defense  of  his 

brother— instruction  as  to  that  question  was  properly  given 8S& 

69.  inoreai^ed  punishment  on  account  of  former  conviction  1030 

CURATORS- 

appointment  of  administrator,  with   the  will  annexed,  terminated 

fhe  powers  of  the  curator SfiSi 

CURTBSY- 

execution  of  mart$;ago  upon  wife's  land  to  secure  husband's  debt- 
after  wife's  death  the  value  of  husband's  curtesy  should  be  sub> 
jected  to  the  payment  of  the  debt  and  the  surplus  should  go  to 

the  child  109» 

DAMAGES- 

1.  where  a  passenger  on  a  railroad  train  was  injured  by  the  negll* 

gence  of  the  railroad  company's  employes  in  leaving  a  switch 
open,  with  full  knowledge  of  the  expected  approach  of  the  train, 
an  instruction  for  punitive  damages  was  authorized 8d 

2.  punitive  damages  may  be  awarded  against  a   corporation  for  in- 

juries resulting  from  the  wanton  and  reckless  acts  of  its  employes 
in  the  course  of  their  employment,  although  such  acts  of  the  em- 
ployes were  not  ratified  or  approved  by  the  corporation 9^ 

8.  a  verdict  for  $12,00(^  for  injury  to  the  plaintiff  is  excessive  in  view 
of  the  fact  that  his  present  helpless  condition  is  due  largely  to 
injuries  sustained  by  him  in  a  former  accident ..       8d 

4.  for  injury  to  tohacoo,  resulting  from   the  failure  of  warehousemen 

to  use  such  care  regarding  it  as  ordinarily  prudent  men  would 
take  of  their  own  property  under  like  circumstances,  they  are 
liable  in  damages 84 

5.  where,  in  an  action  to  recover  damages  for  the  cutting  of  timber  • 

from  certain  lands,  the  evidence  showed  title  in  plaintiff,  the 
court  should  hHve  granted  the  relief  sought 177 

6.  where  goods  delivered  to  carrier  were  destroyed  by  fire  by  reason 

of  its  delay  in  shipping  them,  the  carrier  is  liable  for  the  loss  ...   227 

7.  punitive  damages  not  allowed  against  railroad  for  carrying  pas- 

sengers beyond  station Sflft. 

8.  as  to  what  is  excessive  damages  for  the  loss  of  a  hand 826- 

9.  a  verdict   in  favor   of  railway  passenger  for  1200   in   damages  for 

being   unlawfully  ejected  from    the  train,  not  palpably   against 

the  weight  of  evidence,  will  not  be  disturbed S88 

IC.  punitive  damages  not  allowed  to  passenger  who  has  been  required 

to  pay  ticket  fare  after  the  agent  has  refused  to  sell  him  a  ticket.  415- 

11.  a    plaintiff   can    not   rt'cover  punitive   damages   unless  the  facts 

alleged  in  his  petition  show  his  right  to  such  relief 416 

12.  in  an  action  to  recover  damages  for  the  death  of  a  horse  the  oourt 

should  have  required  the  jury  to  believe.  In  order  to  find  for 
plaintiff,  that  the  negligence  of  defendant,  if  any,  was  the  prox- 
imate cause  of  the  injury 470 

13.  in  an  acLlon  by  the  debtor  to  recover  mortgaged  property  wrong- 

fully talten  under  attachment  and  to  recover  damages  for  its 
taking  and  detention,  he  is  not  entitled  to  re<?over  damages  for 
the  taking,  but  only  for  the  detention 60O 

14.  measure  of  damages,  where  bank  publishes  false  statement  of  its 

condition,  is  the  difference  between  the  value  if  statement  had 

been  true  and  the  actual  value  at  time  of  purchase        6S& 

16.  if  the  publication  was  by  the  publisher  known  to  be  false,  he  is 

liable  for  punitive  damages 66ft 

16.  a  verdict  for  8100  in  damages  in  particular  suit  for  libel  wae  not 

excessive , 66%. 


PFAFFINGER   V.    GILMAN.  lO/I 

the  payroeDt,  first,  of  the  costs  or  this  suit,  and  then  to  be  divided 
equally  between  the  parties. 

Wherefore  this  case  is  reversed  and  remanded  for  proceedings 
consistent  with  this  opinion. 


Ppaffinger  v.  Oilman. 
(Filed  February  10,  1897— Not  to  be  reported.) 

Joint  verdict — Judgment  against  only  one  of  several  defendants — In  an  action 
against  several,  defendants  to  recover  damages  for  injuries  inflicted  upon 
plaintiff  by  a  wild  and  vicious  bull  which  it  was  alleged  had  been  turned  loose 
by  defendants  upon  the  streets  of  the  city,  a  verdict  having  been  returned  ^^for 
the  plaintifiF,"  and  assessing  the  damages,  one  of  the  defendants  against  whom 
alone  judgment  was  rendered  upon  that  verdict  can  not  complain  that  judg- 
ment was  not  rendered  against  the  other  defendants  also,  as  it  was  agreed  in 
writing  that  she  alone  was  the  owner  of  the  business  for  which  the  bull  was 
purchased,  and  she  was  the  one  who,  in  law  and  justice,  ojight  to  pay,  and 
would  have  to  pay  the  judgment;  and,  besides,  counsel  for  defendants  had 
asked,  after  the  testimony  was  heard,  that  the  jury  be  instructed  to  find  for 
the  other  defendants. 

M.  A..  D.  A.  &  J.  G.  Sachs  for  appellant.  * 

A.  A.  Stoll  and  J.  W.  S.  Clements  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Guffy. 

The  appellee,  Gil  man,  instituted  this  action  in  the  Jefferson  Cir- 
cuit Court,  Common  Pleas  division,  against  Mar^aretha  Pfaffln^er^ 
Wm.  Pfaffinger,  John  Schwartz,  executor  of  Jacob  Pfaftinger,  doin^ 
business  under  the  firm  name  of  Pfaffinjfer  &  Co.,  and  P.  C.  Ken- 
nett  to  recover  damages  for  injuries  inflicted  upon  him  by  a  wild 
and  vicious  bull,  which  bull  was,  as  alleged,  turned  loose  by  defend- 
ants upon  the  streets  of  Louisville,  which  bull  was  known  by  the 
defendants  to  be  vicious,  or  they  could,  by  ordinary  diligence,  have 
known  the  fact. 

The  defendant  Kennett,  by  separate  answer,  denied  all  the  aver- 
ments of  the  petition,  so  far  as  he  was  concerned,  and  a  motion  was 
finally  sustained  to  instruct  the  jury  to  find  for  iiim  and  judgment 
entered  di^missing  the  action  as  to  him,  although  no  formal  verdict 
was  in  fact  returned  as  to  him. 

The  other  defendants,  for  joint  and  separate  answer,  denied  that 
they  were  doing  busint'ss  as  a  firm  under  any  name;  also  denied  the 
allegations  of  the  petition  as  to  appellee's  injuries,  as  well  as  the 
averment  that  the  bull  was  under  their  control  or  that  they  knew  or 
could,  by  ordinary  diligence,  have  known  the  liull  was  wild  or 
vicious,  and  pleader!  contributory  negligence  on  the  part  of  appellee. 

A  trial  resulted  in  a  verdict  and  judgment  against  appellant  for 
$750. 

Appellant  moved  for  a  new  trial  upon  the  following  grounds,  viz: 
Excessive  damages,  given  under  the  influence  of  passion  or  preju- 
dice; verdict  contrary  to  law  and  not  supported  by  the  evidence; 
error  in  giving  and  refusing  instructions,  and  error  in  refusing  a  per- 
emptory instruction  to  find  for  defendants. 

Appellant  also  moved  to  correct  the  judgment  rendered  upon  the 
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DEBTOR  AND  GREDITOR-CoDtlntied.  Page. 

6.  marshaling  seourities— priority  of  liens— notice  to  senior  lienh older 

of  a  junior  Hen 881 

7.  an  insolvent  debtor  will  not  be  allowed  to  plaoe  his  eamings  be- 

yond the  reanh  of  his  creditors  by  conducting  business  for  his 
wife  who  has  been  empowered  to  trade  as  a  feme  sole 656 

8.  the  increase  of  a  wife's  estate  which  is  employed  in  a  businees 

conducted  by  the  husband,  the  wife  giving  no  attention  to  the 
business,  may  be  subjected  to  the  husband's  debts 666 

9.  setting  aside  conveyance  to  wife  of  certain  tract  of  land  in  lieu  of 

her  inchoate  right  of  dower  in  all  the  other  lands  of  the  debtor  ..  971 
10.  contest  between  attaching  creditors  of  a  nonresident  firm— evi- 
dence suflSclent  to  support  finding   of  chancellor  that  appellant 

was  a  partner  in  the  firm  and  not  an  employe 1072 

DECEDENTS'  ESTATBS- 

1.  where  a  creditor  appears  In  a  suit  to  settle  a  decedent's  estate  and 

proves  a  claim  against  the  estate,  which  is  allowed,  the  judgment 
in  that  action  is  a  bar  to  a  suit  by  him  against  the  personal  repre- 
sentative upon  another  claim  against  the  estate 97 

2.  as  to  the  right  of  the  father  to  administer  upon  the  goods  of  his 

deceased  son 104 

8.  the  mere  fact  that  one  has  divested  himself  of  all  interest  in  a 
claim   against  the  estate  of  tbe  deceased  does  not  render  him  a 
competent  witness  against  the  estate  with  regard  to  the  transac- 
tion bad  by  him  with  the  decedent,  out  of  which  the  claim  aroFe.  843 
4.  sale  of  lands  by  administrator  for  the  payment  of  debts— adverse 

claimants  to  lands  under  mortgage  liens 469 

6.  payment  by  administrator  to  dlRtributee,  who  had  assigned  his  in- 
terest—recovery againsii  administrator 464 

6.  apportionment  of  rent  between  executor  and  devisee 465 

7.  action  against  administratrix  to  recover  funeral  expenses— defense 

that  the  services  were  performed  at  the  Instance  of  railroad  com- 
pany in  whose  service  the  deceased  was  at  the  time  he  was  killed 
—finding  supported  by  evidence 69S 

8.  right  of  distributees  to  maintain  an  action  upon  a  note  held  by 

intestate 784 

9.  verification  of  claim  against  decedent's  estate  held  by  several  joint 

claimants— effect  of  failure  of  one  or  more  to  join  in  the  verifica- 
tion   863 

10.  where  purchaser  of  land  by  parol  contract  died  before  delivery  of 
the  deed,  his  administrator  had  no  power  to  bind  his  estate  for 
the  purchase  money  by  accepting  the  deed 853 

It.  division  of  lands  of  father  between  his  four  children 916 

13.  widow  and  heirs  of  decedent,  and  not  the  administrator,  proper 
persons  to  sue  for  breach  of  contract  to  grant  decedent  passway 
over  certain  lands 938 

13.  purchase  of  decedent's  land  by  widow  at  decretal  sale— collusion . .  964 

DEBDS- 

1.  where  a  father  eighty  six  years  of  age  and  physically  infirm  con- 

veyed to  his  son  his  property,  which  was  exempt  from  execution, 
because  be  feared  It  would  be  taken  from  him,  in  consideration 
of  being  supported  and  cared  for  by  the  son,  the  conveyance 
should  be  set  aside  in  an  action  brought  by  the  grantor  within 
seven  months,  considering  bis  age  and  condition  and  the  fact 
that  the  grantee  failed  to  comply  with  the  covenants  of  the  deed.     74 

2.  where  n  party  agreed  to  convey  certain  property  in  consideration 

of  the  extension  of  a  certain  railroad  and  executed  deed  in  com- 
pliance with  the  agreement,  the  fact  that  the  extension  of  the 
road  was  made  under  a  charter  other  than  that  under  which  the 
original  road  was  built  affords  no  ground  for  a  cancellation  of 
the  deed 89 

8.  grounds  for  cancellation  of— the  fact  that  the  same  train  service 
was  not  had  on  an  extension  of  a  railroad  as  on  the  original  road 
when  a  certain  bond  was  executed  affords  no  ground  for  the  oan- 
cellation  of  a  deed  executed  pursuant  to  the  bond,  where  no  par- 
ticular kind  of  train  service  was  stipulated  in  the  bond  or  deed. .    89 

4.  under  deed  conveying  land  to  husband  and  wife  for  life,  with  re* 
mainder  to  their  *' right  heirs,"  both  husband  and  wife  having 
died  without  Issue,  the  land  passed  to  their  collateral  heirs  as  re- 
maindermen    187 


DUERRIGAN    V.    BEWE   &   CO.  10/3 

Appeal  from  Pike  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

There  were  three  suits  filed  in  the  Pike  Circuit  Court  against  Bewe 
<&  Co.,  who  were  alleged  to  be  nonresidents  of  the  State,  and  attach- 
ments were  procured  and  levied  on  large  quantities  of -timber  and 
other  property. 

The  first  attachment  was  issued  and  levied  in  the  suit  of  the  appel- 
lant, Dut^rrijsan,  but,  upon  ttie  trial  of  all  the  actions,  after  consoli- 
dation, the  court  gave  preference  to  the  subsequent  attachments  and 
levies  of  Bartley  &  Saunders  and  of  H.  Ratcliff  &  Co.,  and  of  this 
appellant  complains. 

In  their  answer  to  his  petition  these  subsecjuent  attaching  credi- 
tors controvert  the  debt  of  appellant  on  the  ground  that  he  was,  in 
fact,  a  partner  in  the  firm  of  Bewe  &  Co.  and  not  entitled  to  wagas, 
for  which  he  had  sued,  as  an  employe  of  the  firm.  They  charge 
that  the  claim  is  not  a  just  one,  but  was  invented  to  cover  up  the 
property  of  ihe  firm  and  to  defeat  its  creditors. 

There  is  some  proof  conducing  to  show  this,  and,  while  it  is  not 
altogether  satisfactory,  there  are  circumstances  which  strongly  sup- 
port the  chancellor's  finding;. 

The  nonresidents,  Bewe  &  Co.,  who  seem  to  have  lived  at  Balti- 
more, do  not  appear  to  have  transacted  in  person  the  busine^ss  of 
buying,  gathering  up  and  shipping  the  logs  purchased  in  Kentucky, 
but  left  their  liusiness  to  Duerrigan,  who  held  himself  out  as  their 
^'representative,  agent  or  partner."  For  five  years  before  engaging 
in  the  work  in  Pike  county  he  had  been  the ''shipping  clerk,  in- 
spector and  purchasing  atrent  of  Bewe  &  Co.,  ai  Baltimore,"  and  he 
appears  to  have  bought  and  paid  for  large  quantities  of  timt)er,  etc., 
in  Pike  county,  li  is  fairly  to  be  inferred  from  the  pniof  that  the 
debts  created  in  that  section  were  made  by  him  and  on  his  promises. 

He  testifies  that  he  was  working  for  $75  jier  month  for  a  part  of 
the  time  and  $100  per  uionth  for  the  latter  part  of  his  service.  When 
he  learned  that  Bewe  &  Co.  were  about  to  «iuit  the  business,  he 
brouffht  his  suit  for  $1,8()7  on  an  account  t)egintung  on  March  1, 
1883,  and  ending  June  1,  188^'),  the  total  l^einsr  $2,()2r).  nnd  credits  the 
claim  in  a  lump  as  ^'amount  paid  on  account"  $757,  and  has  his 
attachments  issued  and  levied  on  suhstantially  all  the, property  be- 
longing to  Bewe  &  Co.  in  Kentucky. 

Just  whj',  with  the  funds  of  his  debtors  constantly  passing  through 
his  hands,  he  let  his  waues  remain  unpaiil  for  so  lonj^  a  period  we 
are  not  told.  It  seems  to  us,  considering  the  relations  existing  be- 
tween himself  and  the  firm,  and  his  attitude  toward  those  with 
whom  he  was  dealing,  that  the  burden  was  on  him  to  explain  every 
circumstance  casting  suspicion  on  his  conduct  and  on  his  claim, 
and  especially  the  delay  in  collecting  his  wages.  If  he  fully  dis- 
closed the  extent  of  his  agency,  when  huying,  he  \v<»uld  not  he  re- 
sponsible; but  even  this  he  did  not  do,  the  proof  l)eing  that  he  held 
himself  out  as  the  "representative"  of  the  firm  of  Bewe&  Co.;  and, 
according  to  another  witness,  he  was  held  out  l)y  the  firm  as  its 
*'agent  or  partner." 

On  the  whole  case,  we  see  no  good  nason  tor  disturbing  the  judg- 
ment of  the  chancellor,  and  it  is,  therefore,  altirmed. 


1074  bramel,  &c.  v.  bkamej-,  &c. 

Bbamel,  Ac.  v.  Bbamel,  &c. 

(Filed  March  12, 1897.) 

i.  Will  contest — The  testator  having  by  his  will  disposed  of  his  property  in 
an  apparently  rational  manner  for  the  benefit  of  those  with  whom  he  had  lived 
the  greater  part  of  his  life,  who  had  cared  for  him  in  his  declining  years  and 
with  whom  his  relations  were  necessarily  closer  and  more  intimate  than  with 
any  one  else,  a  verdict  of  a  jnry  sustaining  the  will  shoxdd  not  be  disturbed 
unless  manifestly  against  the  evidence.  It  appearing  that  the  will  itself  was 
a  rational  one,  that  under  the  circumstances  there  seems  to  have  been  no  un- 
due influence  exerted  over  the  testator,  and  that  the  fact  of  his  testamentary 
capacity  was  supported  by  disinterested  witnesses,  the  verdict  can  not  be  said 
to  be  against  the  evidence. 

2.  Same — Instructions — Prejudicial  error — Although  an  instruction  that  **if 
the  jury  believe  from  all  the  evidence  that  the  instrument  of  writing  read  in 
evidence  was  subscribed  by  John  Bramel  in  the  presence  of  two  credible  wit- 
nesses, who  subscribed  it  with  their  names  in  his  presence,  and  that  said  John 
Bramel,  at  that  time,  was  of  sound  mind,  they  will  find  said  instrument  to  be 
his  will,^Ms  objectionable  on  the  ground  that  it  put  to  the  jury  the  question  of 
whether  the  paper  was  properly  ex.ecuted,  which  is  a  question  for  the  court,  it 
was  not  prejudicial  to  the  rights  of  the  appellants,  for  the  jury  found  that  it 
was  so  subscribed,  which  conclusion  the  court  must  have  reached  as  a  matter 
of  law. 

3.  Same — The  submission  to  the  jury  by  the  instruction  the  question  of  the 
credibility  of  the  attesting  witnesses,  although  erroneous,  was  not  prejudicial 
to  the  appellants. 

4.  Same— The  fact  that  one  instruction  told  the  jury  to  find  for  the  pro- 
pounders  of  the  will  if  they  believed  from  the  evidence  that  the  testator  waa 
of  sound  mind,  while  another  told  them  to  find  against  the  propounders  if 
they  believed  the  testator  was  unduly  influenced,  was  not  misleading  to  the 
jury,  since  the  instructions  are  to  be  considered  as  a  whole,  and  the  omissiona 
in  one  may  be  supplied  by  reference  to  another. 

5.  Burden  of  Proof — The  instruction  that  "if  the  jury  believe  from  all  the 
evidence  that  said  instrument  of  writing  is  consistent  in  its  provisions  and 
rational  on  its  face,  the  presumption  is  that  John  Bramel  was  of  sound  mind 
at  the  time  of  its  execution,  and  the  burden  shifts  to  contestants  to  show  that 
he  was  not  of  sound  mind  at  that  time,"  was  not  reversible  error  under  the 
established  rule  in  this  State  as  to  the  shifting  of  the  burden  of  proof. 

6.  An  objection  to  an  instruction  as  misleading  because  a  statement  of  a  mere 
abstract  proposition  upon  the  subject  of  testamentary  capacity  can  not  be 
sustained  where  the  instruction  proceeded  to  give  a  correct  definition  of  the 
capacity  required  to  render  a  man  mentally  competent  to  make  a  will  accord- 
ing to  the  decisions  of  this  court. 

7.  The  instruction  which  stated  that  the  capacity  required  to  render  a  man 
competent  to  make  a  will  was  "to  know  his  property  and  the  natural  objects  of 
bounty  and  his  duty  to  them,''  was  not  objectionable  as  stating  by  implication 
that  the  testator  owed  duties  to  the  devisees  named  in  the  paper. 

fi.  The  words  ''^settled  purpose  of  his  own,"*^  as  used  in  the  instruction,  are  not 
materially  different  in  meaning  from  the  approved  language,  "fixed  purpose 
of  his  own." 

9.  Ecidetice — The  objection  urged  to  the  refusal  of  the  court  to  permit  ap- 
pellants to  prove  by  appellee  that  on  a  former  trial  a  devisee  testified  to  a 
certain  conversation  between  the  appellee  and  the  testator  can  not  be  sas- 
tained,  since  it  is  not  an  admission  against  the  devisee. 

E.  L.  Worthlngfton,  W.  H.  Wadsworth,  J.  N.  Kehoe,  A.  D.  Ck)le 
and  C.  D.  Newell  for  appellants. 

Cochran  &  Son  and  L.  W.  Robertson  for  appellees. 

Appeal  from  Mason  Circuit  Court. 


INDEX.  2T 

DEVISES— GoDtiDued.  Paf^. 

29.  devise  from  brother  to  sister  of  all  bis  estate,  real  and  personal, 
for  life,  aod  at  her  death  to  her  heirs,  but  givlug  to  her  the  right 
to  sell  and  use  same  at  \¥lll  during  life— the  property  passed  to 
the  sister  at  his  death,  with  power  to  sell,  her  heirs  taking  at  her 
death  only  what  might  be  left 687 

84.  under  a  devise  of  all  property,  "personal,  mixed  and  real  estate," 
during  the  lifetime  of  the  devisee,  with  full  power  to  sell,  with 
''whac  may  have  been  left"  at  her  death  to  certain  heirs,  devisee 
oould  pass  the  fee  by  sale TICK- 

35.  a  devise  of  land  by  a  testator  to  his  widow  for  life,  and  at  her 
death  to  his  son  and  helis,  but  providing  that  the  testator's  other 
heirs,  naming  them,  were  to  have  nn  equal  part  out  of  the  pro- 
ceeds of  .said  land,  is  not  void  for  uncertainty 7XT 

26.  oonstruotlon  of  devise  "between  all  my  nieces  and  nephews,  share 

and  share  alike:  and  if  any  of  my  nieces  and  nephews  be  then 
dead,  leaving  children  or  child,  such  issue  are  to  take  the  share 
of  the  parent" 720 

27.  under  a  devise  by  a  testator  to  his  widow  of  all  his  estate,  real  and 

personal,  "absolutely  and  forever,  with  power  to  sell  or  dispose 
of  as  she  deems  proper."  the  widow  took  the  fee,  notwithstand- 
ing a  subsequent  provision  of  the  will  devising  the  remainder  to 

others 840- 

DISMISSAL  OF  ACTIONS- 

1.  in  an  action  to  enjoin  the  erection  of  a  schoolhonse  and  outhouse, 

including  a  privy,  on  the  ground  that  the  drainage  would  run 
into  plaintiff's  spring,  the  petition  was  properly  dismissed,  since 
it  wiis  indefinite  as  to  the  anticipated  damage 7^. 

2.  as  plaintiffs,  upon   the  return  of  this  case  to  the  lower  court  from 

the  Superior  Court  after  a  former  appeal,  pleaded  no  new  matter, 
there  was  left  no  alternative  for  the  lower  court  under  the  man- 
date of  the  Supeiior  Court  but  to  dismiss  the  action  on  the  plead- 
ings without  further  trial 108- 

3.  an  action  having  been  dismissed  as   to   the   appellants,  the  court 

should   have  rescinded   an   order  placing   the  land  in  controversy 

in  the  hands  of  a  receiver 723 

DISTILLEKY- 

water  used  in  the  operation  of  distilleries— construction  of  contract 

regarding  the  expense  of  operaMng  the  pumphouse 216 

DIVORCE- 

action    by  wife   seeking  divorce  from   husband   upon   the   ground  of 
cruel  and  inhuman  treatment— divorce  should  have  been  granted,  741 
DIVORCE  AND  ALIMONY— 

liability  of  husband  for  wife's  attorney's  fees 941 

DOWER- 

1.  sale  of  entire  tract  of  land  to  satisfy  a  lien  upon  a  part  only— in 

allotiug  dower  to  widow  of  debtor  how  land  should  be  valued 
ond  out  of  which  part  she  is  entitled  to  dower 191 

2.  allotment  of  inchoate  right  of  dower  in  several  tracts  of  land  to 

wife 971 

8.  widow  not  entitled  to  dower  and  homestead,  she  having  separated 
from  her  husband,  and,  at  the  time  of  his  death,  was  living  in 
adultery  with  another  man 975. 

4.  suit  by  assignee  for  creditors  for   settlement   of   trust— consent  of 

wife  of  debtor  to  accept  value  of  dower  in  money— order  directing 
value  of  dower  ascertained— death  of  wife  before  value  was  ascer- 
tained—estoppel      102ft 

DRUGGISTS- 

1.  a  license  to  sell  liquor  is  not  nf  cessary  in   order  to  authorize  one 

who  is  both  a  ph.vsician  and  druggist  to  prescribe  and  sell  liquor 

as  a  medicine,  nor  is  a  written  prescription  necessary 4^ 

2.  the  fact  that  one  has  had  a   license  to  sell  liquor  which  he  has 

forfeited  does  not  deprive  him  of  the  right  of  subsequently  carry- 
ing on   the  business  of  a  druggist  and  selling  liquor  as  such  for 

medical  purposes  in  accordance  with  law 4 ft. 

EJECTME NT- 
adverse  possession  for  forty  years  defeats  the  recovery  of  the  plain- 
tiffs in  ejectment  in  this  case 63^ 
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1.  there  bavlDg  been  no  election  In  November,  1893,  of  trnsteefl  of  a 
town  of  the  sixth  class,  the  old  trustees  held  over  by  virtue  of  the 
provision  of  section  167  of  the  Constitntion  that  they  should  bold 

until  their  successors  should  be  elected  and  qualified 18 

'  d.  election  under  the  local  option  law— the  sixty  days  required  by 
statute  begins  to  run  with  and  after  the  act  or  lodging  the  appli- 
cation, and  the  day  on  which  the  application  was  lodged  should 
be  counted 80 

8.  the 'requirement  of  the  election  law  that  the  voter  shall  declare  his 
disability  *'on  oath'^  before  his  ballot  can  be  marked  for  him  by 
the  clerk  is  mandatory  to  the  voter,  and  a  ballot  marked  by  the 
clerk  without  such  a  statement  **on  oath"  of  the  voter  can  not  be 
counted IM 

4.  a  ballot  marked  in  the  voting  booth,  either  by  the  clerk  of  the 
election  or  in  his  presence,  is  a  ballot  ''shown  to  another  person'* 
within  the  meaning  of  section  1474  of  the  Kentucky  Statutes, 
and,  if  deposited,  should  not  be  counted 106 

6.  in  an  election  contest  the  testimony  of  voters  should  not  be  re- 
ceived to  show  for  what  candidate  they  voted 106 

6.  the  fact  that  during  the  absence  of  the  clerk  of  election  one  of  the 
judges  of  the  election  acted  in  his  place  and  signed  the  clerk's 
name  upon  the  back  of  the  ballot  is  not  sulflcient  to  authorize 
the  court  to  throw  out  the  vote  of  the  precinct 106 

-7.  the  fact  that  the  act  fixed  as  the  day  for  holding  the  election  to 
take  the  sense  of  the  voters  a  day  on  which,  under  the  law,  an 
election  for  school  trustees  was  required  to  be  held  did  not  ren- 
der It  violative  of  the  requirement  of  the  Constitution  that  ''all 
elections  shall  be  free  and  equal" 181 

8.  election  held  under  local  option  law— certificate  of  canvassing 
board— judgment  of  contesting  board 3SS 

^.  a  contestant  is  not  allowed  to  set  up  by  way  of  amendment  entirely 
new  grounds  of  contest  in  addition  to  those  stated  in  his  notice..  888 

10.  A  contestant  may  amend  grounds  embraced  in  notice  of  contest . . .  888 

11.  defining  powers  of  contesting  boards— power  to  determine  validity 

of  law  under  which  election  was  held 838 

12.  election  under  local  option  law— time  for  filing  petition  and  the 

orders  necessary  to  be  entered  in  the  county  court— order  for  elec- 
tion to  be  at  next  regular  term 888 

13.  limit  of  tax  rate  for  county— two-thirds  of  all  the  voters  voting  at 

the  general  election  at  whiob  the  question  was  submitted  were 
required  to  authorize  the  issual  of  certain  county  bonds 88A 

14.  an  election  held  to  take  the  sense  of  the  voters  of  a  city  as  to  in- 

curring an  indebtedness  can  not  be  held  on  any  other  day  than 
that  of  a  regular  annual  election 313 

16  two- thirds  of  all  the  voters  voting  at  the  general  election  held  on 
the  day  the  question  was  submitted  and  in  favor  of  the  indebted- 
ness are  required  to  authorize  the  incurring  of  an  indebtedness 
in  excess  of  the  limit  fixed  by  the  Constitution  318,  384 

^6.  as  to  how  vacancies  in  elective  offices  for  towns  and  cities  shall  be 

filled— vacancy  in  ofiSce  of  mayor  of  city  of  first  class 364 

17.  the  county  school  superintendent  has  no  authority  to  determine  a 

contested  election  for  school  trustee 586 

18.  the  jurisdiction  to  determine  a  contested  election  for  school  trus- 

tee is  in  the  county  board  of  contest 586 

19.  in  cases  of  viva  voce  voting  the  voter  can  not  change  his  vote  after 

the  same  has  Iieen  recorded  and  other  votes  have  l^n  cast 6S7 

^.  nominee  hy  petition— right  of  nominee  to  have  his  name  placed  on 

the  ballot  under  the  party  device 590 

21..  where  a  nominee  by  petition  sought  to  have  his  name  placed  on 
the  ballot  under  the  party  device,  and  did  not  ask  to  have  it  placed 
elsewhere  on  the  ballot,  being  denied  the  relief  asked,  he  was  not 
entitled  to  have  his  name  placed  on  the  ballot  at  all 699 

^.  the  county  judge  is  not  authorised  to  order  an  election  under  the 
local  option  law  until  the  next  term  of  court  after  the  petition  Is 
noted  of  record 634 

133.  submission  to  the  voters  of  a  city  of  the  question  of  incurring  an 
indebtedness  by  the  city— the  proposition  does  not  carry  unless 
two-thirds  of  all  those  voting  at  that  election  vote  in  favor  of  it..  768 
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94.  disposition  of  questioned  ballots—proTision  of  section  1489.  Ken- 
tucky Statutes,  requiring  them  to  be  sealed  up,  eto.,  is  manda- 
tory    771 

86.  contested  election— failure  of  one  member  of  the  county  contest 

board  to  act  did  not  invalidate  the  findins  of  the  board S&^ 

96.  error  in  ofQcers'  return  may  be  shown  in  election  contest 86(V. 

97.  election  by  board  of  councilmen  of  a  city— what  constitutes  a 

quorum 1061 

ELECTRICITY— 

as  to  duty  of  electric  light  company  to  insulate  its  wires— must  use 
thp  utmost  care  to  keep  insulation  perfect-  -very  great  care  not 

sufficient 69a 

ENROLLED  BILL- 

1.  a  bill,  properly  enrolled,  signed  by  the  presiding  ofl9cer  of  each  of 
the  two  houses  of  the  general  assembly  and  sianed  and  approved 
by  the  governor,  can  not  be  Impf  ached  by  reference  to  the  jour- 
nals of  either  house  either  in  a  matter  affecting  the  contents  of 
the  bill  or  the  regularity  of  the  steps  taken  in  its  passagn    ^ 

9.  conclusiveness  of  enrolled  bill— the  house  and  senate  journals  are 
nr  t  admissible  as  evid<*ncefor  the  purpose  of  showing  that  an  en- 
rolled bill  WAS  not  constitutionally  passed 80^. 

8.  the  validity  of  an  * 'emergency  clause*'  of  an  act  of  the  leirislature 

is  to  be  determined  in  the  same  way  as  the  validity  of  otiier  parts 
or  sections  of  the  act  is  determined,  and,  therefore,  the  court  can 

not  go  behind  the  enrolled  bill IIB, 

4.  the  local  option  act  of  Ausust  6,  18U9,  being  properly  enrolled  and 
signed,  must  be  deemed  enacted  according  to  requirement  of  the 
Constitution 98a. 

ENTRIES— 

as  the  proof  shows  that  those  under  whom  appellants  claim  entered 
on  the  lands  without  right,  no  title  vested  in  them  or  those  claim- 
ing under  them  from  that  entry 78^ 

ESTATES- 

a  deed  conveying  to  the  grantor's  son  "a  life  estate"  in  a  tract  of 
land,  "and  at  his  death  to  his  heirs  and  assigns  in  fee  forever," 
reserving  a  life  estate  to  the  grantor,  created  in  the  grantee  only 
an  estate  for  life,  remainder  to  his  children 488-. 

ESTATES  CREATED  BY  DEVISE— 

1.  under  a  devise  of  realty  to  the  testator's  children  equally,  provided 
that  "should  any  of  my  children  die  without  heirs  it  is  to  go  to 
the  rest  equally,"  each  of  the  children  took  a  defeasible  fee,  and 
upon  the  death  of  one  of  the  sisters  without  issue  her  IntereRt.. 
which  had  been  invested  in  bank  stock,  went  to  the  other  chil- 
dren       UO 

9.  as  to  the  general  rule  in  the  construction  of  wills  where  an  estate 

is  given  or  devised  with  remainder  over,  but  in  the  event  the  re- 
mainderman should  die  without  child  or  children,  then  to  a  third 
person 116 . 

d.  under  such  a  devise  the  first  taker  upon  the  death  of  the  testator 
takes  a  defeasible  fee,  subject  to  be  defeated  upon  his  dying  at 
any  time  without  issue 116. 

4.  a  devise  of  land  by  father,  to  his  children  for  life,  with  power  to 
dispose  of  same  by  will,  there  being  no  devise  over  in  the  event 
of  their  failure  to  eierolse  the  power,  vests  in  each  one  the  fee 
simple  title  to  his  part  of  the  land 167 

6.  daughter  took  life  estate  under  the  will  of  her  father,  with  re- 
mainder to  her  son  in  fee 103 

6.  certain  provisions  of  will  passed  a  fee  simple  estate  to  the  devisee.  193. 

7.  fee  simple  estate  passed  under  the  provisions  of  certain  will 581^ 

ESTATES  UPON  CONDITION- 

when  an  estate  depends  upon  a  double  contingency  both  must  occur.  194 
ESTOPPEL- 

1.  a  party  having  executed  a  deed  pursuant  to  an  agreement  aftfrthe 
extension  of  a  railroad  was  made,  he  can  not  complain  that  the 
road  was  built  under  a  charter  other  than  the  one  under  which 
the  original  road  was  constructed 89u 
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8.  the  aotlon  of  processioners  Id  attemptlD^  to  establish  the  line  be- 
tween the  parties  does  oot  affect  the  right  of  the  parties  to  have 
their  claim  determined  in  this  action,  since  the  appellees  never 
Joined  in  the  application  to  have  the  processioners  establish  the 
line  and  never  consented  to  their  acts 107 

8.  the  nipre  silence  of  one  whose  property  is  sold  nnder  attachment 
affainst  another  does  not  estop  him  from  reclaiming  his  property, 
the  purchaser  knowing  all  about  the  title  at  the  time  he  pur- 
chased   134 

4.  residence  in  neighborhood  for  ten  years  after  suit  brought  to  sub- 
ject lands  to  the  payment  of  decedent's  debts  without  making 
claim  to  same  is  a  circumstance  which  tends  to  show  that  the 
person  had  no  claim 468 

6.  a  promise  by  the  obligor  in  a  note  to  the  purchaser  of  same  to  pay 

the  note  after  it  was  assigned  to  her  does  not  defeat  bis  right  to 

make  the  defense  relied  upon 468 

'6.  suit  by  assignee  for  creditors  for  settlement  of  trust— consent  of 
wife  of  debtor  to  acot^pC  value  of  dower  in  money- order  directing 
value  of  dower  ascertained— death  of  wife  before  value  wasasoer- 
tained— estoppel 1026 

7.  a  grantee  who  held  properly  in  trust  for  the  grantors  was  not  es> 

topped  to  claim  a  lot  included  in  the  deed,  the  title  being  in  him 

prior  to  the  execution  of  the  deed 1066 

«:VIDENCB- 

1.  the  house  and  senate  journals  are  not  admissible  as  evidence  for 

the  purpose  of  showing  that  an  enrolled  bill  was  not  constitu- 
tionally passed  SO 

2.  upon  the  trial  of  a  druggist  for  the  offense  of  selling  liquor  with- 

out license  it  was  error  to  exclude  testimony  tending  to  show  that 
as  a  phjsician  and  druggist  he  had  prescribed  aud  sold  the  liquor 
in  question  as  a  medicine 49 

8.  in  cases  of  homicide  testimony  sbuwing  the  violent  character  of 

deceased  is  admissible  in  evidence  where  it  was  shown  tLat  de- 
ceased had  threatened  and  was  about  to  assaulc  accused 69 

4.  in  oases  of  homicide  testimony  as  to  the  general  moral  character 
of  the  deceased  is  not  competent 60 

>6.  testimony  as  to  an  indefinite  threat  by  deceased,  which  was  not 
shown  to  have  any  reference  to  accused  and  was  not  communi- 
cated to  him.  was  inadmissible 60 

<6.  for  the  purpose  of  supporting  his  statement  as  to  representations 
made  to  him  hy  the  attorney  who  procured  the  deed,  it  was  not 
competent  for  an  appellee  to  show  by  others  what  took  place  be- 
tween them  and  the  attorney  as  to  their  contracts    89 

*7.  in  an  election  contest  the  testimony  of  voters  should  not  be  re- 
ceived to  show  for  what  candidate  they  voted 106 

'S.  action  for  damages  for  criminal  ass^iult— it  appearing  that  the  de- 
fendant, a  short  time  after  the  alleged  assault,  returned  to  the 
house  of  plaintiffs  and  left  a  message  for  the  husband,  to  the 
effect  that  a  certain  person  named  had  agreed  to  let  him  have  the 
tobacco  plants  he  desired.  It  was  competent  for  plaintiffs  to  prove 
that  the  person  named  had  no  tobacco  plants  to  spare 146 

i).  it  is  not  competent  for  persons  who  are  neither  professional  nurses 
nor  physicians  to  testify  That  a  person  died  from  the  effects  of  a 
fall  and  not  from  typhoid  fever 161 

to.  where  the  cause  of  the  death  of  a  person  is  in  question  nonprofes- 
sional witnesses  may  detail  his  symptoms  as  they  appeared  to 
them  from  day  to  day,  and  from  these  statements  those  skilled  in 

diseases  may  give  their  opinions  as  to  the  cause  of  death 161 

^1.  while  threats  against  thd  life  of  accused  a  year  previous  to  the 
killing  were  too  remote,  those  made  a  month  liefore  were  com- 
petent  SOS 

12.  evidence  that  articles  stolen  were  found   in  the  possession  of  ac- 

cused was  competent  to  show  he  had  stolen  them 290 

13.  stealing  evidence  that  lireaking  was  with  intent  to-steal 220 

14.  witnesses,  having  stated  all   that  they  knew  about  a  fire,  were 

properly  allowed  to  give  their  opinions  as  to  its  origin 229 

15.  what  the  conductor  said  to  plaintiff  on  days  previous  to  the  one 

on  which  the  injury  occurred  was  incompetent  in  evidence 258 

16.  a  declaration  of  the  conductor  after  the  accident  happened  that  he 
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bad  been  ezpeeting  suob  an  aooident  was  not  a  part  of  tbe  res 
gefito  and  was  inoompetent    268 

17.  as  to  ibu  cuntradiotiop  of  conductor  by  a  witness  as  to  a  statement 

which  the  conductor  denied  he  made—incompetent 868 

18.  action  on  account — error  to  allow  plaintiff  to  prove  that  defendant 

bad  promised  to  pay  bini  a  check  which  he  bad  given  him  and 
which  had  not  been  cnlltcted  by  reason  of  the  failure  of  tbe  bank 
on  which  it  was  drawn   287 

10.  tkction  for  libel— as  to  testimony  of  witnecFes,  who  did  not  show  an 
acquaintance  with  plaintiff,  upon  tbe  issue  of  plaintiff's  general 
characfer 391 

"SO.  where  the  libelous  publication  was  that  plaintiff  *'had  been  in 
more  i-nws  than  any  other  one  man  in  tbe  county,"  it  was  com- 
petent for  defendant  to  prove  specific  acts  cf  disorder  on  the  part 
of  plaintiff 291 

21.  the  testimony  of  a  witness  in  a  former  trial  preserved  in  a  bill  of 
exceptions  may  be  rend  in-evideuce  at  the  Fubsd(juent  trial  if  the 
witness  is  out  of  the  State —  826 

52.  the  mere  face  that  one  bas  divested  himself  of  all  interest  in   a 

claim  against  tbe  estate  of  the  deceased  does  not  render  him  a 
competent  witness  aeainst  the  estate  with  regar(^to  the  transac- 
tion had  by  him  with  the  dpcedent,  out  of  which  the  claim  arose.  848 

53,  upon  an  issue  as  to  the  value  of  appellant's  services  as  warehouse- 

man the  court  properly  refused  to  permit  him  to  introduce  testi- 
mony as  to  tbe  character  of  other  business  in  which  be  was  inter- 
ested and  that  needed  his  attention 860 

24.  party  not  allowed  to  testify  for  himself  as  to  agreement  between 

himself  and  one  deceased 861 

96.  testimony  as  to  what  tbe  engineer  of  the  train  that  hnrr.  plaintiff 
said  when  be  was  returning  to  the  train  from  the  place  of  tlie  in- 
jury was  not  competent  as  part  of  the  res  ^estse 436 

26.  upon  trial  for  murder  the  court  properly  refused  to  permit  counsel 

for  defendant  to  ank  a  Commonwealth's  witness  upon  cross  exam- 
ination if  he  had  not  said,  the  evening  Ijefore  tlie  killlDg,  that 
defendant  would  be  killed  liefore  the  next  ni^ht 441 

27.  action  upon  policy  of  marine  insurance — testimony  of  witnesses 

taken  upon  an  investigation  had  in  the  office  of  bull  inspectors  as 
to  factn  attending  the  disaster  properly  rejected 444 

28.  proper  to  permit  captain   to  tesiify  as  to  suffioienoy  of  boat  crew 

—evidence  as  to  seaworthiness  of  boat 444 

29.  evidence  to  show  that  thern  was  no  insurance  on   tbe  boat  was 

properly  admitted  to  show  that  there  could  have  been  no  motive 

CO  destroy  tbe  boat 444 

SO.  in  an  action  upon  a  policy  of  marine  insurance  it  was  competent 
for  tbe  plaintiffs  to  show  the  cmnpetenoy  of  tKe  captain  and  crew 
of  the  boat  where  it  was  charged  that  they  were  unskillful  and 
unfit  for  the  service 444 

81.  endorsements  on  a  note  are  prima  facie  evidence  against  the  owner 

in  possession 468 

82.  action  for  recovery  for  death  of  horse— defendant  should  have  been 

permitted  to  prove  that  the  horse  was  frightened  and  caused  to 

slip  and  fall  by  the  noise  made  by  persons  on  tbe  street 470 

88.  error  to  permit  witnesses  to  testify  as  experts  as  to  the  proper 
manner  for  liverymen  to  hitch  horses  without  first  showing  that 
they  had  had  experience  in  that  regard 470 

84.  proof  of  what  defendant's  brother  had  testified  on  another  ocoasioo 

could  not  be  received  as  substantial  evidence  against  the  defend- 
ant     560 

85.  it  was  improper  to  permit  a  witness  to  testify  that  the  deceased 

bad  said  on  a  day  prior  to  that  of  the  killing  that  he  did  not 
have  a  knife— it  was  incompetent  to  show  deceased  did  not  own 
a  knife  or  that  the  knife  found  by  bis  side  was  not  bis 661 

86.  tbe  statements  of  the  brother  as  to  the  purpose  of  the  deed  executed 

to  bis  sister  were  incompetent  as  evidence  because  not  brought 
home  to  her 687 

87.  extra  judicial  confessions  alone  are  inadequate  to  establish  tbe  cor- 

pus delicfii,  yet  slight  corroboration  may  suffice 640 

88.  confessions,  to  be  admissible  as  evldenoe,  must  be  shown  to  be 

voluntary  and  not  procured  by  tbe  flattery  of  hope  or  the  torture 
of  fear. 640 
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89.  criminal  proaeoutloD— HsertalD  evidence  which  was  admitted  was 

not  prejudicial  to  defendant — whether  competent  not  decked 66ft 

40.  proaecating  witness  allowed  to  d^ny  that  be  "swore**  at  defendant 

where  testimony  was  introduced  to  show  that  he  did 66& 

41.  statements  of  the  father  of  aoonsed  as  to  what  accused  told  him  a 

few  minutes  after  the  killing  in  regard  to  same  properly  refused 

by  the  court 670- 

49.  such  statements  were  not  competent  as  part  of  the  res  gestaa 670 

43.  action  by  app^-llee  against  appellant  for  breach  of  contract  for  the 

purchase  of  trees— error  to  admit  testimony  as  to  the  statement  of 
personR  that  appellee  had  bought  trees  from  them 688- 

44.  title  to  ma  I  ef^tate  by  adverse  holding  may  be  proved  by  parol,  but 

paper  title,  if  denied,  must  be  proved  by  the  paper  itBelf 688 

45.  upon  a  trial  for  murder,  general  tbrents  by  the  accused  to  commit 

such  an  offense  are  admissible  in  evidence 708 

46.  in  oaef*  of  apparent  error  in  the  calls  of  a  patent  the  actual  loca- 

tion of  the  patent  may  be  shown  by  parol  testimony 707 

47.  action  to  secure  attorney's  fee — errur  to  allow  client  to  state  that 

his  uDderstMinding  of  the  contract  was  different  from  the  plain 
language  of  the  writing —  TOd- 

48.  the  8obedul&  of  fees  adopted  by  the  Ellzabethtown  bar  for  services 

in  that  county  was  not  competent  in  evidence 701^ 

49.  the  amount  of  legal  business  which  the  attorney  had  on  hand  at 

the  time  was  irrelevant 701^ 

60.  this  court  will  not  reverse  because  of  a  violation  of  section  606, 
subsection  4  of  the  Civil  Code,  as  to  the  introduction  of  testi- 
mony, if  it  appears  that  the  party  appealing  has  not  been  preju- 
diced       79&> 

51.  issue  as  to  whether  defendants  were  sureties  in  the  note  or  jointly 
bound  as  principals  with  another  obligor— statements  made  by 
that  other  obligur  to  the  payee  were  not  competent  as  evidence, 
the  statements  being  made  in  the  absence  ot  defendants 785> 

59.  action  for  damages  against  railroad  company  for  personal  injuries 

received  by  plaintiff— not  error  to  permit  plaintiff  to  testify  that 
"he  did  not  see  very  well" 785. 

53.  it  was  not  competent  for  plaintiff  to  prove  that  there  had  been  on 

the  route  a  quarrel  l)etween  other  passengers  and  the  trainmen  . .  785 

64.  action  for  trespasfi— oral  testimony  properly  admitted  to  show  the 

land  embraced  in  a  deed     74S 

66.  an  admission  in  a  letter  from  the  secretary  of  the  company,  from 
whose  wire  the  intestate  received  the  fatal  shock,  was  not  com- 
petent a«  an  admission  by  the  company  as  to  the  intestate's  death.  761 

66.  evidence  to  show  that  deceased  was  pregnant  was  competent  to 

show  the  motive  for  the  killing,  although  no  such  charge  was 
made  in  the  indictment 795 

67.  proof  of  voluntary  conversations  between  codefendants,  in  which 

each  accused  the  other  of  the  crime,  was  not  improper 796 

68.  conversations  between  defendants  when  confined  in  the  "sensitive 

cells' '  were  competent,  being  voluntary 796 

69.  cocaine  being  found  in  the  stomach  of  the  dead  girl,  proof  as  to 

the  use  of  the  drug  in  procuring  abortions  and  its  effect  upon  the 
system  was  competent 795 

60.  where  the  court  is  satisfied  that  the  rejection  of  evidence  t«^h-- 

nically  competent  did  not  affect  the  substantial  rights  of  accused 
the  judgment  will  not  be  reversed 8id 

61.  action  in  ejectment— error  to  allow  witnesses  to  testify  as  to  state- 

ments made  to  them  as  to  the  location  of  lines  and  coiners  by 
persons  still  living 818 

69.  an  assigned  deed  was  competent  in  evidence  only  for  the  purpose 

of  showing  the  boundary  claimed 81& 

68.  testimony  as  to  land  that  had  been  added  by  accretion  to  plain- 
tiff's land  at  some  other  point  on  the  stream  than  that  in  contro- 
versy was  incompetent 871 

64.  action  to  recover  damages  for  an  assault  on  married  woman— evi- 
dence tending  to  show  a  miscarriage  as  a  result  of  the  assault  is 
competent 1004 

66.  certain  evidence  admitted  was  not  prejudicial  where  it  was  other- 
wise satisfactorily  shown  that  the  beating  was  without  reason  or 
excuse 1001 
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sisted.  So,  where  a  locomotive  sets  fire  to  fields  and  buildinflfs  along 
the  track,  the  sufferer  can  not  state  in  what  the  ne^i^ligence  et>nsists--' 
whether  there  is  a  defect  in  the  furnace  or  carelessness  in  the  man- 
agement— some  negliKence  is  presumed,  and  it  must  of  necessity  be 
alleged  generally.  And  the  same  rules  apply  to  an  answer  which^ 
sets  up  contributory  negligence." 

This  court  took  this  view  in  the  case  of  the  L.  &  N.  R.  R.  Co. 
V.  Wolf  (80  Ky.,  82).  The  court,  in  deciding  that  case,  used 
this  language:  '*It  is  contended  by  counsel  that  the  reply  fails  to 
deny  the  substantive  facts  constituting  contributory  negligence,  and 
only  traverses  the  averment  of  negligence,  which  is  by  denying  a 
legal  conclusion.  The  error  in  this  position  lies  in  the  assumption 
that  the  allegation  of  negligence  is  a  mere  legal  conclusion,  and  that 
the  supposed  substantive  facts  constitute  c<mtributory  negligence, 
neither  of  which  is  true.  The  absence  of  care  in  the  (performance  of 
an  act  is  not  merely  the  result  of  such  al>sence,  but  the  al)sence 
itself,  and  it  is  Udt,  therefore,  a  mere  conclusion  of  law,  and  may  be 
pleaded  generally"  in  an  answer,  the  facts  having  been  specifically 
set  out  in  the  petition.  And  in  many  other  cases  which  have  been 
decide<l  in  this  court,  the  plea  of  contributory  negligence  was  set 
out  substantially  as  in  the  amended  answer  of  defendant,  and  have 
been  held  good.  There  are  many  ways  in  cases  such  as  this,  in 
which  landholders  may  be  guilty  of  such  contributory  negligence  as 
may  defeat  rei'overy  fur  losses  sustained.  (8*^  Sherman  and  Red- 
field  on  Negligence,  sections  679  to  682,  and  Wood  on  Railways, 
Minor's  edition,  1575  to  1600. 

We  are,  therefore,  of  the  opinion  that  the  court  erred  in  striking 
this  plea  from  the  amended  answer.  Another  ground  of  error  com- 
plained of  was  the  admission  by  court  of  a  statement  made  by  ap- 
pellee in  his  testimony  before  the  jury  that  Patton,  the  claim  agent 
of  appellant,  had  said  that  he  would  settle  the  claim  and  would  pay 
it  in  sixty  days;  and  also  in  permitting  his  son-in-law  to  testify  that 
Patton  had  said  (at  the  time  he  came  to  avscertain  the  causes  of 
the  injury  complained  of  that,  in  his  conversation  with  appellee), 
*'you  will  likely  hear  from  it  in  thirty  or  sixty  days;  he  said  that 
we  would  be  paid  for  it,  and  that  we  would  hear  from  it  in  sixty 
days."  This  testimony  was  excepted  to  at  the  time,  and  the  court 
allowed  it  to  go  to  the  jury  over  the  appellant's  objection. 

This  is  not  an  action  upon  u  contract  or  agreement  entered  into  by 
the  company  through  lis  claim  agent^  Patton.  It  is  a  suit  for  in- 
juries resulting  from  negligently  allowing  sparks  to  escape  from  the 
locomotive.  And  whilst  it  is  very  plausibly  contended  by  appellee 
that  this  evidence  was  not  introduced  to  show  admission  of  liability 
on  the  part  of  the  railroad ;  that  no  instruction  was  predicated  upon 
it,  and  that  the  Jury  were  alone  diiected  to  find  upon  the  evidence 
that  the  spark-arrester  was  out  of  order,  and  that  the  testimony  was 
competent  because  it  was  part  of  a  conversation  which  had  been 
called  out  by  plaintiff,  being  a  part  of  the  res  gestce  of  the  conversa- 
tion, it  is  well  settled  that  **the  admissions  or  declarations  of  an 
agent  are  received  in  evidence  against  a  principal  but  as  parts  of  the 
res  gestce;  hence,  only  such  as  accompany  the  acts  which  are  relied 
on  tor  recovery  can  be  proven.  Thus,  it  is  not  true  that  where  an 
agency  is  established,  the  declarations  of  agents  are  admitted  merely 
because  they  are  his  declarations.  They  are  only  evidence  when 
they  form  a  part  of  the  contract  entered  into  by  the  agent  on  behalf 
of  M  principal,  and  in  that  case  they  become  admissible.  The  casea 
on  the  subject  draw  this  distinction  between  the  declarations  of  the 
agent  accompanying  the  making  of  an  agreement,  and,  therefore^ 

vol.  i6^^g 
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9.  an  execution  issued  by  jusMoe  of  the  peaoe  witliiD  ten  days  after 

the  rendition  of  judgment  was  not  premature,  he  beiuK  both 
judge  and  clerk 1005 

10.  even  if  an  execution  was  prematurely  issued   it  was  not  void 1005 

11.  validity  of  levy  of  execution— description   of  land— title  of  pur- 

chaser at  execution  sale 1006 

12.  a  levy  upon  the  right,  title  and  interest  of  an  ex«:ution  defendant 

in  land  without  specifying  the  interest  is  suflQcient 1006 

IS.  a  levy  signed  by  the  deputy  sheriff  for  the  sheriff  is  not  void 1006 

14.  failure  to  have  appraisers  sworn  will  not  affect  the  title  of  the  pur- 
chaser at  execution  sale  unless  lihe  purchaser  participates  in  the 

irregularity 1006 

EXECUTORS  AND  ADMINISTRATORS- 

1.  an  executor  derives  his  right  to  qualify  from   the  appointment 

made  by  the  testator  and  by  reason  of  the  special  confidence  placed 
in  him  by  the  testator  and  the  latter's  desire  that  he  should  take 
charge  of  the  estate 68 

2.  as  to  the  right  of  a  father  to  administer  upon  the  goods  and  chat- 

tels of  the  deceased  son —  —  101 

8.  payment  by  administrator  to  distributee,  who  had  assigned   bis 

interent— recovery  against  administrator 454 

4.  evidence  in  parcioular  case  fails  to  show  such  want  of  capacity 
upon  the  part  of  the  widow  to  manage  the  estate  as  executrix  as 

to  authorize  the  appointment  of  a  committee  or  receiver 840 

6.  where  purchaser  of  land  by  parol  contract  died  before  delivery  of 
the  deed  his  administrator  had  no  power  to  bind  his  estate  for 
the  purchase  money  by  accepting  the  deed 853 

6.  appointment  of  administrator,  with  the  will  annexed,  terminated 

the  powers  of  the  curator 868 

7.  appeal  to  circuit  court  from  orders  of  county  court  admitting  will 

to  record  did  not  Ruspuud  powers  of  administrator ...  868 

8.  to  suspend  upon  appeal  the  powers  of  the  administrator  appointed 

by  the  county  court  it  was  necessary  to  execute  a  supersedeas  bond,  868 

0.  jurisdiction  nf  county  court  to  appoint  administrator  in  certain 

cnse— doinicll  of  infant  ward 878 

10.  widow  and  heirs  of  decedent,  and  not  the  administrator,  proper 

persons  to  sue  for  breach  of  contract  to  grant  decedent  passway 
over  certain  lands 988 

11.  right  of  administrator  to  acquire  by  assignment  a  promissory  note 

—may  maintain  an  action  thereon  without  alleging  that  it  is  an 

asset  of  the  estate 979 

EXEMPTIONS- 

1.  a  conveyance  by  a  debtor  of  property  which  is  exempt  from  execu- 

tion is  not  fraudulent  as  to  creditors 74 

2.  levy  upon  expmpt  personal  property  948 

EXPERT  TESTIMONY- 

1.  the  opinions  of  nonprofessional  witnesses  are  never  received  where 
the  Inquiry  is  into  a  subject  matter,  the  nature  of  which  requires 
some  peculiar  habit,  study  or  soientiflc  knowledge  to  enable  one 
to  understand  it  and  form  a  correct  judgment  thereon 161 

9.  it  is  not  competent  for  persons  who  are  neither  professional  nurses 

nor  physicians  to  testify  that  a  person  died  from  the  effects  of  a 
fall  and  not  from  typhoid  fever 161 

8.  error  to  permit  witnesses  to  testify  as  experts  as  to  the  proper 
manner  for  liveryman  to  hitch  horses  without  first  showing  that 

they  had  had  experience  in  that  regard 470 

FALSE  IMPRISONMENT- 

in  an  action  for  false  imprisonment  the  petition  should  have  alleged 
tiiat  the  officers  who  made  the  arrest  were  not  duly  elected  and 

qualified 903 

FALSE  REPRESKNTATIONS- 

sale  by  insurance  company  of  its  register  of  applications  of  member- 
ship and  of  good  will  of  company— false  representations  as  to  age 
of  applicants— defendant  might  set  same  up  as  a  defense  to  an 
action  on  a  note  executed  in  payment  ot  indebtedness  created  by 
the  sale 79 
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ooaoty  jadffe  and  other  magistrates  entitled  to  $3  in  eaob  felony  case 
in  whloD  they  sit  as  examining  courts,  but  not  to  exceed  $4  in  any 

•one  case  where  trial  lasts  longer  than  one  day 867 

VINAL  ORDERS- 

1.  order  overruling  motion  for  a  new  trial  was  a  final  order,  and  the 
court  had  no  power  over  it  after  the  term  of  court  at  which  it  was 
rendered dOd 

S.  an  order  directing  the  master  commissioner  to  retain  until  the 
further  order  of  the  court  a  certain  amount  out  of  an  allowance 
made  to  appellant  as  receiver  is  not  a  final  judgment  from  which 

an  appeal  lies 646 

PINBS- 

where  a  prisoner  has  been  put  at  hard  labor  for  the  nonpayment  of  a 
fine  the  county  is  not  liable  to  the  county  attorney  for  80  per 
cent,  of  the  fine  as  provided  by  law,  where  such  fines  are  imposed 

and  "collected" 61 

FIRE  INSURANCE- 

1.  failure  to  furnish  certificate  of  loss  not  a  bar  to  a  recovery  on  the 
policy 687 

8.  failure  of  the  insured  to  disclose  the  fact  that  there  bad  been  an 
attempt  to  burn  the  insured  property  does  not  authorize  a  for- 
feiture of  the  policy  unless  he  was  asked  about  the  matter 587 

8.  if  the  general  agent  of  the  company  denied  the  debt  and  refufed  to 

pay,  the  insured  was  not  required  to  furnish  proofs  of  loss 587 

FORCIBLE  DETAINER- 

a  warrant  of  forcible  detainer  need  not  set  out  the  boundaries  of  the 
landalleffed  to  be  detained,  a  (reneral  description  being  sufficient,  178 
FORCIBLE  ENTRY  AND  DEPAINER- 

a  warrant  sued  out  for  a  forcible  entry  may  be  amended  before  trial 

or  Issue  joined 718 

FORGERY— 

1.  an  indictment  for  forgery,  substantially  in  the  language  of  the 
statute,  is  good,  although  it  does  not  charge  that  the  act  com- 
plained of  was  done  feloniously,  that  word  not  appearing  in  the 
statute 480 

8.  an  indictment  for  forging  a  check  must  allege  that  the  bank  upon 
which  the  check  was  forged  was  authorized  by  law  of  the  United 
States  or  a  State  or  of  some  foreign  government 484 

8.  allegations  of  indictment  for  forgery  insufficient  in  particular  case,  614 
FORMER  CONYICTION- 

a  former  conviction  for  a  breach  of  the  peace  is  a  bar  to  a  subsequent 
prosecution  for  assault  and  battry  based  upon  the  act  constituting 

that  breach  of  the  peace 146 

FRAUD- 

1.  t)je  evidence  in  this  case  is  not  salficlent  to  authorize  the  court  to 
throw  out  the  vote  of  a  whole  precinct  upon  the  ground  of  fraud, 
although  the  conduct  of  the  election  clerk  gave  rise  to  grave  sus- 
picions  106 

8.  where  a  transfer  of  stock  in  a  corporation  to  the  president  of  same 
was  induced  by  false  and  fraudulent  representations,  the  transfer 
should  have  been  canceled 186 

-8.  where  actual  fraud  on  the  part  of  the  vendor  is  shown  the  vendee 
is  entitled  to  relief  on  account  of  a  defect  in  the  title,  although 
he  is  in  the  undisturbed  possession  of  the  land  under  a  convey- 
ance with  covenants  of  general  warranty 157 

4.  action  to  recover  purchase  price  of  goods— recovery  of  goods  upon 
ground  that  they  were  obtained  by  fraudulent  representations. ..  886 

K.  an  intention  to  defraud  is  not  necessary  to  make  an  alteration  in 
a  written  contract  work  a  forfeiture  of  same 617 

6.  although  a  married  woman  could  not  make  herself  liable  in  dam- 

ages for  a  failure  to  complv  with  her  contract,  if  she  comes  into 
a  court  of  equity  the  defendant  will  be  allowed  to  set-ofi  the  dam- 
ages he  has  received  by  reason  of  ber  fraud,  or  the  contract  will 
be  rescinded 798 

7.  where  joint  tenants  propose  to  sell  their  interests  in  land  together, 

fair  dealing  requires  that  one  should  not  undertake  secretly  to 
procure  for  himself  more  than  it  is  understood  each  and  all  shall 
have;  such  action  is  fraudulent 814 
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FRAUDS,  STATUTE  OF-  Pa^e. 

1.  where  a  Arm  agreed  with  a  oustomer,  In  oonRlderatlon  of  oertain 

things  to  be  dooe  by  him,  to  give  him  credit  upon  his  account  by 
the  amount  of  a  debt  which  a  member  of  a  firm  owed  him.  the 
agreement,  though  not  in  writing,  is  not  within  the  statute  of 
frauds R* 

2.  an  agreement  by  a  purchaser  of  land  of  decedent  at  judicial  sale 

to  pay  one  of  the  heirs  the  value  of  her  interest  if  she  would  re« 
frain  from  radepming  was  not  within  the  statute  of  frauds,  and 

was  enforcible.  though  not  In  writing 67ft. 

FRAUDULENT  CONVEYANCES— 

1.  the  liability  of  the  grantor  in  a  deed  on  his  covt^nant  of  warranty. 

upon  which  judgment  was  recovered  against  his  estate  on  account 
of  his  widow's  claim  to  dower,  must  be  regarded  as  an  "existing 
liability"  from  the  time  the  deed  was  made,  and  transfers  of 
property  made  by  him  without  consideration  subsequent  to  the 
execution  of  the  deed  were  constructively  fraudulent  as  to  that 
liability ZT 

2.  a  conveyance  by  a  debtor  of  property  which  is  exempt  from  execu- 

tion is  not  fraudulent  as  to  creditors 74 

8.  when  a  conveyance  was  set  aside  at  the  suit  of  attaching  creditors 
of  the  grantor  upon  the  ground  that  it  was  fraudulent  as  to  cred- 
itors, the  cancellation  of  the  conveyance  destroyed  the  lien  of  a 
creditor  to  whom  the  grantor  had  transferred  the  purchase- money 
notes  as  collateral 10^ 

4.  where  a  father  collected  and  retained  money  belonging  to  his 
adult  children  under  an  agreement  to  convey  to  each  of  them  a 
town  lot,  subsequent  conveyances,  pursuant  to  that  agreement, 
are  neither  actually  nor  constructively  fraudulent  as  to  creditors.  156 

6.  evidence  shows  that  a  conveyance  by  a  debtor  of  all  his  property 
to  his  minor  son  was  executed  with  intent  to  defraud  creditors  ..  SfiS- 

6.  conveyance  to  father  in  trust  for  his  daughter  attaclced  by  creditor 
of  father  as  fraudulent— circumstances  were  sufficient  to  throw 

burden  on  defendant 76& 

FRAUDULENT  REPKESENTATIONS- 

1.  to  entitle  buyer  of  personal  property  to  rescission  on  the  ground  of 

false  representations  he  must  have  been  deceived  and  induced  to 
purchase  by  the  false  statements— false  representations  must  be 
of  material  facts 4Sd 

2.  publication  of  false  statement  by  bank  officers  as  to  its  financial 

condition,  whereby  persons  were  induced  to  purchase  bank  stock 

—measure  of  damages SSS- 

8.  as  to  personal  liability  of  hank  directors  for  false  statement  as  to 

the  condition  of  the  bank i 71G> 

GAME  AND  FISH— 

1.  section  1899  of  the  Kentucky  Statutes  and  succeeding  sections,  pro* 

viding  for  the  punishment  of  the  oiTense  of  catching  fish  with  a 
seine,  etc.,  do  not  violate  the  provisions  of  the  Constitution  pro- 
hibiting special  legislation  for  the  protection  of  game  and  fish  ...    60* 

2.  an  indictment  for  catching  fish  with  a  seine  in  a  Ktream  in  Gray- 

son county  need  not  allege  that  the  stream  is  not  one  "forming 

the  boundary  line  between  this  and  other  States"  60 

8.  it  is  lawful  to  kill  gray  squirrels  at  any  season  of  the  year 780* 

4.  section  2  of  chapter  183  of  the  acts  of  1801-2-8  was  repealed  as  to 

Kray  squirrels  by  an  amendment  passed  in  March,  1894 780- 

GAMING- 

1.  an  ordidnance  of  a  city  of  the  third  class  providing  for  the  punish- 

ment of  the  offense  of  gaming  is  void 809> 

2.  betting  on  horse  race  is  an  offense  under  section  1077,  Kentucky 

Statutes —  516 

8.  each  person  engaged  in  a  game  of  chance  is  guilty  of  an  indivdnal 
ofiFense,  and  the  one  is  not  the  accomplice  of  the  other;  and  one 

may  be  convicted  on  the  testimony  of  the  other 684 

4.  right  to  recover  money  advanced  to  pay  losses  of  gaming 89S 

6.  the  law  does  not  permit  corporations  to  be  formed  to  carry  on 

gaming 806^ 

GARNISHMKNT- 

service  of  summoiis  upon  garnishees  gave  to  the  attaching  creditor  a 
lien  upon  money  held  by  them,  although  they  had  issued  check 
for  same  to  the  agent  of  the  deh^o^ 78&» 
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«JAS  METER  RENT—                                                                                     P»«e. 
where  the  charter  of  the  gas  oompany  limits  the  aniouDt  which  it 
may  charfre  for  gas,  the  company  oao  Dot  charge  aD  addltlooal 
amount  as  "meter  rent*' 849 

GENERAL  STATUTES— Provisions  cited,  construed,  etc— 

1.  chapter  93,  article  7,  section  21 493 

2.  chapter  67,  section  8 1088 

8.  chapter  68,  article  1,  section  19 1096 

GRANTOR  AND  GRANTEE- 

1.  deed  properly  set  aside  because  of  grantor's  mental  incapacity 1066 

2.  a  grantee  who  held  property  In  trust  for  the  grantors  was  not  es- 

topped to  claim  a  lot  Included  in  the  deed,  the  title  being  in  him 

prior  to  the  execution  of  the  deed 1066 

OXJARDIAN  AND  WARD— 

1.  power  of  guardian  of  infants  to  bind  his  wards 216 

2.  without  statutory  restraint  guardian  may  compromise,  settle  and 

release  claims  due  to  his  ward,  and   the  latter  will  be  bound 
thereby  unless  it  is  done  in  bad  faith . .    862 

8.  section  S080  of  the  Kentucky  Statutes  does  not  require  leave  of 
court  in  order  to  authorize  a  guardian  to  compromise  a  claim  of 
the  ward  for  unliquidated  damages  on  account  of  a  tort 862 

4.  suit  by  guardian  for  sale  of  land  and  division  of  proceeds,  alleging 
that  ward  had  Interest  in  reminder  under  her  grandfather's  will.  966 

6.  guardian's  bond— the  Infancy  of  one  surety  does  not  release  the 

others 1067 

HOMESTEAD- 

1.  where  husband  and  wife  owned  adjoining  tracts  of  land  which 
were  cultivated  as  one  farm,  the  husband  was  entitled  to  the 
homestead  exemption  out  of  his  part  of  the  land,  notwithstanding 
the  dwelling  house  in  which  they  resided  was  on  the  wife's  part 
of  the  land 40 

'2.  to  the  extent  that  a  homestead  was  paid  for  with  exempt  wages  of 
the  debtor  it  is  exempt  from  his  debts 98 

^.  homestead  of  wife  continues  after  her  death  for  the  benefit  of  the 
surviving  husband 182 

-4.  the  husband  is  not  entitled  to  a  homestead  exemption  In  the  lands 
of  his  wife  until  after  her  death 206 

%.  as  to  what  constitutes  abandonment  of  homestead 206 

•6.  where  by  a  stipulation  in  a  mortgage  the  husband  and  wife  waive 
all  their  rights  to  the  land  under  the  * 'exemption  laws,"  they  are 
not  entitled  to  a  homestead 898 

•7.  action  seeking  to  subject  lands  in  the  bands   of  adult  childien  to  the 
debts  of  a  deoeaRed  debtor  twenty  years  after  his  death— evidence 
failed  to  establish  the  claim   that  the  land  was  set  apart  as  a 
homestead 994 

8.  reservation  by  assignor  In  a  deed  of  assignment  of  a  ''homestead 

exemption  "  reserves  only  such  right  as  the  law  gave  him 1001 

HOMICIDE- 

1.  homicide  by  one  assisting  an  ofScer  in  the  execution  of  process- 

Instruction  upon  the  trial  for  such  offense 486 

2.  homicide  in  the  defense  of  another— instructions 660 

8.  evidence  in  certain  case  sufficient  to  authorize  an  instruction  upon 

the  subject  of  murder 667 

4.  trial  for  murder— verdict  of  guilty  of  voluntary  manslaughter  sup- 
ported by  evidence— instructions  correctly  stated  the  law 666 

•6.  an  Indictment  for  murder  against  two  persons  jointly,  charging 
that  both  did  "kill  and  murder"  deceased  "by  one  or  the  other" 
cutting  off  her  head,  the  other  aiding  and  abetting,  etc.,  was 
good 796 

'6.  upon  the  trial  of  accused  for  murder  the  instruction  given  was 
unobjectionable ....     . 844 

'7.  there  being  no  evidence  upon  which  to  base  instructions  as  to  self- 
defense.  Insanity  and  manslaughter,  the  instructions  asked  were 

properly  refused 844 

HOUSEBREAKING- 

1.  a  livery  stable  where  bridles,  buggies,  etc.,  are  kept  Is  aware- 

house  or  storehouse  within  the  meaning  of  section  1164,  Kentucky 
Statutes 220 

2.  the  removal  of  a  pin  and  shoving  a  door  open  constitutes  a  break- 

ing    220 
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8.  wheD  one  by  some  trlok  gains  admissioD  to  a  warehouse  with  in- 
tent to  steal  tbfrefrom,  this  constitutes  a  breaking  within  the 

meaning  of  section  1164,  Kentucky  Statutes TdSk 

4.  the  ownership  of  the  warehouse  broken  was  properly  alleged  to  be 
in  the  company  which  owned  and  retained  control  of  the  build- 
ing   78& 

HUSBAND  AND  WIFE— 

1.  where  a  lease  of  a  storehouse  was  executed  by  an  agent  for  hus- 

band and  wife  and  children,  who  owned  the  property  jointly,  an 
agreement  by  the  husband  with  the  tenant  can  not  affect  the 
wife  and  children 65. 

2.  where  the  only  rights  which  a  husband  has  to  certain  property  of 

his  deceased  wife  grow  out  of  the  marital  relation,  they  must 
be  held  subordinate  to  the  provisions  of  the  will  under  which  she 
held  the  property !!(► 

8.  where  the  wife,  a  feme  sole,  owned  a  stock  of  merchandise  which 
was  managed  by  her  husband  and  brother  under  a  firm  name,  a 
creditor  of  the  husband  can  not  complain  of  a  transfer  of  the 
property  to  the  wife  after  dissolution  of  the  alleged  firm  as  a 
fraudulent  preference 181^ 

4.  capital  and  credit  furnished  by  husband,  but  business  carried  on 
in  wife's  name— rights  of  husband's  creditors 24^ 

6.  wife  entitled,  as  against  husband's  creditors,  to  the  amount  of 
money  which  she  put  Into  the  business 849> 

6.  the  increase  of  a  wife's  estate  which  is  employed  in   a   business 

conducted  by  the  husband,  the  wife  giving  no  attention  to  the 
business,  may  be  subjected  to  the  husband's  debts 665^ 

7.  fraudulent  conveyance— real  estate  paid  for  by  wife  by  her  work 

not  subject  to  husband's  debts    0S& 

8.  fraud  as  to  creditors— charge  of  fraud  not  established  by  evidei  o.lOlft 

9.  it  was  competent  for  the  wife  to  waive  her  right  to  testify  and  in- 

troduce her  husband  as  a  witness 1018- 

10.  execution  of  mortgage  upon  wife's  land  to  secure  husband's  debt 
—after  wife's  death  the  value  of  husband's  curtesy  should  be  sub- 
jected to  the  payment  of  the  debt,  and  the  surplus  should  go  to 

the  child 109ft 

IMPEACHMENT  OF  OFFICERS- 

board  of  aldermen  of  city  of  first  class  has  jurisdiction  of  a  proceed- 
ing to  remove  a  member  of  the  board  of  park  commissioners 841 

IMPRISONMENT— 

in  an  action  for  false  imprisonment  the  petition  should  have  alleged 
that  the  officers  who  made  the  arrest  were  not  duly  elected  and 
qualified 90& 

improVements- 

improvuments  made  by  the  mother  and  the  stepfather  upon  the  lot  to 
which  the  son  was  entitled  in  remainder  must  be  regarded  as 

having  been  made  for  his  benefit 106S 

INCOMPATIBLE  OFFICES— 

the  office  of  deputy  sheriff  is  incompatible  with  the  ofiSoe  of  city  col- 
lector    945 

INDEMNITY- 

as  to  liability  of  sureties  on  an  indemnifying  bond  in  an  execution..  981. 
INDICTMENT- 

1.  an  indictment  under  section  807  of  the  Kentucky  Statutes  need 
not  allege,  in  the  language  of  the  statute,  that  the  fixture  dis- 
turbed was  ''attached  to  the  track  or  switch" 1(^ 

8.  an  indictment  under  the  local  option  law  must  allege  that  the  elec- 
tion was  ordered  upon  a  petition  by  a  number  of  **legal  voters  in 
each  precinct"  equal  to  35  per  cent,  of  the  votes  cast  therein,  U 
not  being  suffioi<3nt  to  allege  that  the  petition  was  "by  a  number 
of  legal  voters  equal  to  25  per  cent,  of  the  votes  cast  in  each  of 
the  precincts' ' 80 

8.  it  is  not  necessary  that  the  indictments  should  allege  In  terms 
that  tlie  petition  was  "signed"  by  the  requisite  number  of  voters, 
it  being  sufficient  to  allege,  as  in  this  oase,  that  the  eounty  judge 
ordered  the  election  upon  a  written  petition  which  he  had  "re- 
ceived and  filed"  on  a  certain  day  "by  a  number  of  legal  voters,*' 

eto aa 
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4.  when  an  aot  of  the  legislature  oan  only  be  put  Id  force  by  taking 
the  seDse  of  the  legal  voters  of  a  given  territory,  an  indiotment 
for  a  violation  of  the  act  should  allege  a  state  of  facts  showing 
that  the  act  has  been  put  in  force  as  required  by  its  terms 80 

6.  an  indictment  for  catching  fish  with  a  seine  in  a  stream  in  Gray- 
son county  need  not  allege  that  th*"  stream  is  not  one  ''forming 
the  boundary  line  between  this  and  other  States" 60 

6.  an  indiotment  accusing  the  defendant  "of  the  crime  of  arson  or 

barn  burning"  is  sufficiently  direct  and  certain  as  to  the  offense 
charged 100 

7.  the  question  of  duplicity  in  an  indiotment  oan  be  raised  properly 

only  by  a  demurrer  and  not  by  a  motion  to  quash 129 

8.  a  motion  to  quash  an  indictment  raises  only  the  question  named 

in  section  168  of  the  Criminal  Code 129 

9.  where  facts  charged  in  an  indictment  do  not  constitute  an  offense 

the  court  during  the  trial  may  quash  the  indictment,  or  the  de- 
fendant may  move  in  arrest  of  judgment  . . 189 

10.  an  indictment  under  the  special  aot  of  the  legislature  prohibiting 

the  sale  of  spirituous,  vinous  and  malt  liquors  in  Robertson 
county  should  negative  the  exceptions  contained  in  the  statute. . .  180 

11.  where  a  statute  provided  that  it  should  be  in  full  force  when  the 

clerk  of  the  county  court  should  have  recorded  the  certificate  of 
the  canvassing  board,  etc.,  an  indictment  was  defective  in  failing 
to  allege  that  the  certificate  was  recorded  as  required 181 

13.  an  indictment  for  rape  Is  not  defective  in  failing  to  allege  that  the 

female  was  over  twelve  years  of  age 205 

18.  the  Indiotment  alleging  certain  facts  charged  the  public  offense  of 
obtaining  money  under  false  pretenses 488 

14.  an  indictment  for  perjury  must  negative  the  truth  of  the  state- 

ments of  the  defendant  alleged  to  be  false 479 

16.  an  indictment  for  forgery,  substantially  in  the  language  of  the 
statute,  is  good,  although  it  does  not  charge  that  the  act  com- 
plained of  was  done  feloniously,  that  word  not  appearing  in  the 
statute 480 

16.  an  indictment  for  a  common  law  felony  should  allege  that  the  act 

constituting  the  offense  was  done  "feloniously,"  but  not  so  as  to 
a  statutory  felony  unless  that  word  is  used  in  the  statut<e  480 

17.  indictment  against  a  railroad   company  for  failure  to  provide  a 

water  closet  at  station  "on  the  1st  day  of  September,  1896,  and  for 
two  consecutive  months  thereafter"— the  allegations  as  to  the 
continuance  for  two  months  was  surplusage  and  need  not  have 
been  proved 483 

18.  as  to  what  can  not  be  rejected  as  surplusage  483 

19.  an  indictment  for  forging  a  check  must  allege  that  the  bank  upon 

which  the  cheek  was  forged  was  authorized  by  law  of  the  United 
States  or  a  State  or  of  some  foreign  government 484 

20.  an  Indictment  for  keeping  a  disorderly  house  which  charges  de- 

fendant with  permitting  evil  disposed  i)ersons  to  frequent  rooms 
under  his  control,  "and  habitually  engage  in  l^etting,  winning 
and  losing  money  on  horse  races, ' '  is  good 515 

21 .  allegation  and  proof— variance 676 

22.  indictment  for  forgery— allegations  insufficient  In  certain  case 614 

28.  an  indictment  for  a  violation  of  the  local  option  law  mdst  allege 

facts  showing  that  the  law  was  in  force  in  the  county  and  pre- 
cinct in  which  the  liquor  was  sold 684 

24.  an  indictment  against  the  mayor  and  coundlmen  of  a  city  for 
suffering  a  nuisance  on  a  public  highway  in  the  city,  by  suffering, 
persons  to  make  indeoent  exposures  of  their  persons,  failed  to  state 
facts  which  constitute  an  offense 647 

26.  unless  an  indictment  for  a  misdemeanor  is  returned  within  twelve 
months  after  the  commission  of  the  offense  the  statute  of  limita- 
tion bars  the  prosecution 667 

26.  indictment  for  misdemeanor  must  allege  that  the  offense  was  com- 

mitted within  twelve  months  before  the  finding  of  the  indictment.  667 

27.  an    indictment   under   section     1166,    Kentucky   Statutes,    which 

charges  the  offense  of  "malicious  cutting  and  wounding."  is  suffi- 
cient    768 

28.  when  an  indictment  after  demurrer  sustained  may  be  resubmitted 

to  the  grand  jury 781 
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29.  the  omissioD  of  the  letter  "f*'  in  the  word  "off,"  as  used  Id  the 
expression  "  bi  te  off , "  was  not  fatal  in  the  iDdiotment 781 

80.  an  Indictment  for  murder  against  two  persons  jointly,  oharg^ns 

that  both  did  "kill  and  murder"  deceased  "by  one  or  the  other ^ 
cutting  off  her  head,  the  other  aiding  and  abettlnfc,  etc.,  was  good.  796 

81.  increased  punishment  on  account  of  former  con riction— allega- 

tions of  the  indictment 1020 

89.  indictment  charged  but  one  offense— motion  to  require  Common- 
wealth to  elect  properly  overruled 1081 

INJUNCTION- 

1.  in  an  action  to  enjoin  the  erection  of  a  schoolhouse  and  out- 
house, including  a  privy,  on  the  ground  that  the  drainage  would 
run  into  plaintiffs  spring,  the  petition  was  properly  dismissed, 
since  it  was  indefinite  as  to  the  anticipated  damage 78 

8.  individuals  can  not  enjoin  the  collection  of  tolls  upon  a  turnpike 
because  of  failure  to  keep  road  in  repair 891 

8.  a  State  court  has  jurisdiction  of  an  action  upon  an  injunction  bond 
<»zecuted  in  the  United  States  Circuit  Court 896 

4.  enforcement  of  judgment  enjoined— asoertainment  of  damages  at 

time  of  dissolution  of  Injunction 896 

5.  modification  of  injunction  pending  appeal 078 

6.  evidence  sufficient  to  sustain  judgment  perpetu-'iting  injunction 

restraining  the  levy  of  an  ezecu-tion  on  the  ground  the  replevin 
bond  upon  which  it  was  issued  had  been  paid 083 

7.  damages  on  injunction  bond— no  recovery  can  be  had  for  attomey*s 

fees  where  the  injunction  was  the  relief  sought 1067 

8.  construction  of  railroads  through  the  streets  of  a  city— in  junction.  1068 
INJURIES  RESULTING  IN  DEATH- 

1.  action  for  injury  resulting  in  death  received  by  putting  arm  out- 
side car  window— allegation  of  petition  of  willful  neglect  and  of 
gross  negligence— election 1089 

9.  where  a  passenger  on  a  railroad  train,  in  passing  through  a  tunnel, 

voluntarily  though  inadvertently  placed  his  arm  outside  the  car 
window,  thereby  receiving  an  injury  resulting  in  death,  be  was 
guilty  of  such  contributory  negligence  as  precluded  a  recovery  of 

damages  from  the  railroad  company 1088 

INSANE  PERSONS— 

as  to  jurisdiction  of  county  court  to  appoint  a  committee  for  a  luna- 
tic who  owns  an  estate 649 

INSOLVENT  DEBTOR- 

1.  after  judgment  sustaining  an  order  of  arrest  in  a  civil  action  the 
circuit  court  has  no  jurisdiction  to  discharge  the  defendant  as  an 
insolvent  debtor,  and  its  order  to  that  effect  does  not  exonerate 
the  bail 1106 

8.  the  right  of  an  insolvent  debtor  to  obtain  such  a  discharge  can  be 

enforced  only  as  prescribed  by  statute 1106 

INSTRUCTIONS- 

1.  the  court  erred  in  giving  a  peremptory  instruction  for  the  defend- 
ant where  the  evidence  was  conflicting 16 

8.  there  being  some  testimony  tending  to  show  guilt,  the  court  prop- 
erly refused  a  peremptory  instruction  to  find  for  defendant 16 

8.  an  instruction  that  if  accused  "brought  on  the  difficulty  and  was 
the  asgressor  he  must  in  good  faith  have  abandoned  it  before  he 
could  avail  himself  of  the  plea  of  self-defense"  would  not  have 
been  proper 60 

4.  in  an  action  for  damages  for  injuries  sustained  by  reason  of  the 
negligence  of  the  employes  of  a  railroad  company  it  was  error  to 
instruct  theljury  that  they  could  not  consider,  "in  mitigation  of 
damages,"  the  plaintiff's  physical  disability  at  the  time  of  the 
accident 89 

6.  as  the  striking  and  wounding  was  done  with  a  stone,  it  was  error 
to  give  an  instruction  as  to  shooting  and  cutting  in  sudden  affray, 
described  in  section  1243,  Kentucky  Statutes 08 
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6.  under  an  Indictment  for  strikinfc    and  wounding  with  deadly 

weapon  it  was  error  to  instmot  tbe  jury  to  find  defendant  guilty 
if  they  believed  from  the  evidence  that  such  striking  and  wound- 
ing was  done  *'with  rooks,  clubs,  bludgeons  or  other  hard  sub- 
stanoe.  deadly  weapon  or  weapons, ' '  since  the  effect  was  to  say 
that  the  stone  with  which  the  wounding  was  done  was  a  deadly 
weapon 98 

7.  in  certain  case  the  court  should  have  given  an  Instruction  as  to 

the  oflense  of  assault  and  battery,  which  was  a  lower  degree  of 
the  offense  charged 98 

^  as  there  was  no  testimony  tending  tn  show  either  that  the  wound- 
ing was  the  result  of  a  sudden  affray  or  was  done  in  sudden  heat 
and  passion,  an  instruction  requiring  the  jury  to  believe  that  the 
wounding  was  done  under  both  of  these  conditions  in  order  to 
find  the  defendant  guilty  only  of  a  misdemeanor  did  not  preju- 
dice the  defendant,  as  the  court  might  have  properly  omitted  the 
instruction  altogether 129 

"9.  tbe  court  properly  refused  to  tell  the  jury  by  instruction  what 
would  not  be  evidence  snflSclent  to  establish  the  true  line  between 
the  lots  of  plaintiff  and  defendant,  sinco  tbe  jury  is  the  judge  of 
the  weight  of  the  evidence 187 

10.  it  would  have  been  improper  for  the  court  to  instruct  the  jury 

with  regard  to  the  abstract  proposition  of  law  that  where  both 
parties  to  an  action  for  tl^e  recovery  of  land  claim  title  through 
the  same  jierson  neither  party  is  required  "to  show  title  back  of 
that  person" 187 

11.  where  there  was  no  evidence  of  a  shooting  without  an  intent  to 

kill,  although  there  may  have  been  no  intent  to  kill  deceased, 
there  was  nothing  to  justify  an  instruction  as  to  voluntary  man- 
slaughter   143 

12.  where  the  instructions  given  fully  covered  the  law  of  self-defense 

the  court  did  not  err  in  refusing  an  instruction  asked  by  the  de- 
fendant upon  that  subject 142 

18.  in  an  action  by  husband  and  wife  to  recover  damages  for  an  alleged 
criminal  assault  by  defendant  upon  the  wife,  only  one  witness 
being  introduced  upon  each  side,  it  was  error,  after  instructing 
the  jury  that  the  burden  of  proof  was  on  plaintiff,  to  tell  them 
that  this  does  not  necessarily  mean  that  the  plaintiff  must  have 
two  witnesses  to  the  wrongful  act,  but  that  the  case,  ih  all  its 
facts  and  circumstances  given  in  evidence,  must  preponderate  in 
their  judgment  in  favor  of  plaintiffs 146 

14.  the  word  * 'preponderance"  should  be  omitted  from  certain  instruc- 
tions, as  it  was  calculated  to  mislead 146 

16.  prosecution  for  willful  and  malicious  striking  and  wounding  with 
intent  to  kill— where  the  weapon  used  was  an  iron  weight  the 
accused  was  not  prejudiced  by  an  instruction  that  by  the  words 
'*a  deadly  weapon."  as  used  in  the  instructions,  is  meant  a 
weapon  with  which  death  could  be  produced  when  used  in  the 
manner  in  which  defendant  used  it  on  the  occasion  mentioned. . .  176 

16.  an  instruction  as  to  the  degree  of  care  the  plaintiff,  a  boy  of  eleven 

years  of  age,  was  required  to  exercise  without  connecting  same 
with  the  acts  of  plaintiff  and  the  circumstances  surrounding  him 
was  misleading 269 

17.  an  instruction  that  the  jury  should  find  for  defendant  if  the  publi- 

cation was  proved  to  he  true  in  fact,  or  '* substantially  true  as 
published,"  was  properly  given 291 

18.  submission  to  jury  of  state  of  facts  from  which,  if  proved,  malice 

would  be  implied— effect  of  an  instruction  to  find  for  defendant  if 
the  publication  was  made  '* without  actual  malice,"  etc 291 

19.  an  instruction  as  to  contributory  negligence  which  submitted  to 

the  jury  the  question  as  to  the  intelligence  of  the  plaintiff's  in- 
testate, a  boy  thirteen  years  old,  was  not  prejudicial  to  defendant.  848 

20.  the  failure  to  give  an  instruction  as  to  self-defense  upon  a  tiial  for 

murder  is  not  error  where  there  is  not  the  slightest  evidence  to 

show  that  the  homicide  was  excusable  upon  that  ground 867 

81.  action  on  policy  of  marine  insurance— instruction  as  to  seaworthl-       « 
ness  of  the  boat  and  competency  of  captain  and  crew 444 
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29.  Id  an  aotlon  to  recover  damages  for  the  death  of  a  horae  the  ooart 
should  have  required  the  jury  to  believe.  Id  order  to  flod  for 
plalotlfi .  that  the  negllgeooe  of  defeodaDt,  If  any,  was  the  prox- 
imate cause  of  the  Id  jury 47(^ 

88.  lodlotmeDt  for  failure  to  keep  turopike  road  In  repair^lDStruo- 

tloD  glvcD  erroneous 487 

24.  where  the  court  In  a  sexwrate  instruction  set  out  every  olroum- 
stance  and  oondltion  necessary  to  constitute  a  correct  Instruction 
tbe  jury,  could  not  have  been  misled  by  another  instruction  which 
contaioed  words  which  were  out  of  place  therein 61ft 

86.  the  words  ''coDsiderable  provocatioo"  were  properly  used  In  an 
instruction  where  they  were  explained  by  the  words  which  fol- 
lowed, "such  as  a  blow  or  other  trespass  to  the  person  at  the  hand 
of  deceased"    61& 

26.  where  neither  party  asked  auy  speclflc  instructions,  but  asked  the 

court  to  give  the  law  to  the  jury,  instructions  given  under  this 
request  must  be  regarded  as  given  by  the  court  on  its  own  motion,  681 

27.  indictment  charging  offense  of  drawing  a  pistol  upon  and  pointing 

it  at  another— instruction  to  find  accused  guilty  if  the  jury  be- 
lieve he  drew  tbe  pistol  upon  or  pointed  It  at  the  prosecuting 
witness 66ft 

28.  insertion  In  an  instruction  of  the  words  "and  not  in  his  self- de- 

fense" not  error  in  particular  case 66ft 

29.  iostruotion  on  the  law  of  self-defense  not  objectionable  in  oenain 

case 6710 

80.  there  being  no  evidence  tending  to  show  gross  negligence.  It  was 

error  to  give  an  instruction  as  to  punitive  damages 67ft 

81.  it  was  error  to  instruct  the  jury  that  it  was  the  duty  of  tbe  rail- 

road company  to  so  light  its  platform  as  to  admonish  its  passen- 
gers that  that  platform  was  ** exclusively  used  for  passengers" 687 

8d.  instructions  drawing  attention  to  particular  facts  or  evidence  are 

not  favored  in  law 69& 

83.  trial  of  accused  upon  tbe  charge  of  murder— an   Instrucdon  upon 

the  law  of  self- defense  was  erroneous  in  pointing  out  and  making 
too  prominent  the  facts  proved  on  the  trial  and  In  not  requiring 
the  jury  to  Ijelieve,  ''to  the  exclusion  of  a  reasonable  doubt,"  that 
those  facts  existed 78ft 

84.  carrying  passenger  past  station— the  court  properly  refused  to  In- 

struct the  jury  that  they  could  only  find  nominal  damages 761 

86.  instruction  as  to  the  punishment  to  be  inflicted  according  to  the 
degree  of  the  offense  of  which  the  accused  is  found  guilty— refer- 
ence to  degrees  as  "malicious  cutting  and  wounding"  and  "out- 
ting  and  wounding  in  sudden  beat  and  passion"  was  sufficient . .  76ft 

86.  in   certain  case  a  peremptory  instruction  to  find   the  defendant 

"not  guilty"  was  proper 78ft 

87.  error  to  give  an  instruction  which  left  tbe  jury  the  sole  judges  of 

both  law  and  facts 81& 

88.  an  error  in  admitting  incompetent  evidence  was  cured  by  an  in- 

struction telling  the  jury  to  disregard  tbe  testimony 886. 

%).  there  being  evidence  conducing  to  show  the  existence  of  a  oonspir- 

aoy,  an  instruction  upon  that  subject  was  not  prejudicial 8S& 

40.  prosecution  for  murder— right  of  accused  to  act  in  defense  of  his 

brother— instruction  as  to  that  question  was  properly  given  . .  886. 

41.  manslaugh rer— instruction  to  find  accused  guilty  of  manslaughter 

if  he  did  the  killing  "upon  some  provocation  which  was  reason- 
ably calculated  to  excite  his  passion  beyond  the  power  of  self- 
control  ' '  wag  proper 8S& 

42.  there  being  no  evidence  upon  which  to  base  instructions  as  to  self - 

defense.  Im^nnity  and  manslaughter,  tbe  instructions  asked  were 
properly  refused  844 

43.  action  for  damages  for  breach  of  contract — where  no  attempt  was 

made  to  show  the  "reasonable  value  of  tbe  use  of  the  land"  an 
instruction  that  "the  measure  of  damages  is  the  reasonable  value 
of  the  use  of  the  land,  etc. , " '  was  erroneous 106(^ 

44.  instructions  are  to  be  considered  as  a  whole,  and  the  omissions  In 

«  one  may  I>h  supplied  by  referenoe  to  another 1074 

46.  an  instruntiim  which  put  to  the  jury  the  question  of  whether  the 
will  was  properly  executed,  though  erroneous,  was  not  prejudicial 
to  appellants,  for  the  finding  of  the  jury  was  what  the  court  must 
have  concluded  as  a  matter  of  law 1074 
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4A.  the  snbmissioD  to  the  jurj  by  the  instruotioD  the  qnestlon  of  the 
oredibllity  of  the  attesting  witnesses,  although  erroneous,  was 

not  prejudicial  to  the  appellants 1074 

47.  objection  to  an  instruction  because  of  a  mere  statement  of  an  ab- 
stract porpofiltion  upon  the  subject  of  testamentary  capacity  can  . 
not  be  sustained  where  the  instruction  proceeded  to  give  a  correct 

definition  of  the  capacity  required 1074^ 

INSURANCE- 

1.  as  to  the  mode  of  ascertaining  the  equitable  value  of  a  life  insur- 
ance policy  where  the  contract  of  insurance  provided  that  when 
the  insured  ceases  to  pay,  after  a  certain  period,  he  should  have 
the  equitable  value  of  what  he  had  paid  in  cash  or  insuraooe 1* 

5.  sale  by  insurance  company  of  its  register  of  applications  of  mem- 

bership and  of  good  will  of  company— false  representations  as  to 
age  of  applicants— defendant  might  set  same  up  as  a  defense  to 
an  action  on  a  note  executed  in  payment  of  indebtedness  created 
by  the  sale 7ft- 

8.  action  upon  an  accident  insurance  policy  which  provided  that  no 
action  should  be  instituted  until  thirty  days  after  proof  of  loss. . .  161 

4.  the  requirement  of  an  insurance  policy  that  immediate  notice  of 
the  accident  or  death  shall  be  given  may  be  waived  by  the  com- 
pany or  its  general  agent  161 

6.  waiver  of  notice  of  loss  by  a  statement  of  the  general  agent  of  the 

company  to  the  insured  that  written  notice  was  unnecessary. ...     190^ 

6.  failure  to  furnish  proofs  of  loss  within  thirty  days  did  not  deprive 

insured  of  his  right  to  recover 190- 

7.  furnishing  original  and  duplicate  invoices  by  assured— examina- 

tion under  oath  as  to  questions  pertaining  to  the  loss — forfeiture.  190> 

8.  when  one  conies  to  his  death  by  a  shot  fired  intentionally  through 

his  body  by  another,  death  results  from  "external,  violent  and 
accidental"  means  within  the  meaning  of  an  accident  insurance 

policy 808- 

0.  the  expression  "intentional  injuries"  does  not  embrace  death  re- 
sulting from  such  injuries SO(t 

10.  provision  in  policy  that  the  beneficiary  was  not  to  get  the  full 

amount  of  the  policy  if  the  insured  was  killed  in  any  occupation 
more  hazarious  than  druggist— i)etition  should  negative  that  con- 
dition   308, 

11.  action  upon  policy  of  marine  insurance-  -abandonment  of  goods- 

evidence 444 

12.  the  mere  negligence  of  the  owners  of  a  vessel  or  the  ofiicers  in 

charge  cunstitates  no  defense  to  a  policy  which  insures  against 
the  perils  of  the  river 444 

18.  action  on  policy  of  marine  insurance— instruction  as  to  seaworthi- 
ness of  the  boat  and  competency  of  captain  and  crew 444 

14.  the  right  of  abandonment  of  insured  goods  does  not  depend  on  the 

certainty  but  on  the  high  probability  of  total  loss 44& 

16.  recovery  for  partial  loss,  although  the  action  was  for  total  loss- 
mandate  of  ttie  court 44& 

16.  the  insurance  company  was  not  entitled  to  credit  by  any  part  of 

the  expense  which  It  incurred  in  preparing  to  leoover  the  property 
which  was  never  recovered  in  a  particular  case        445 

17.  assignment  of  policy  of    life  insurance— con  sent  of    beneficiary 

necessary 688 . 

18.  a  creditor,  whose  name  was  by  a  marginal  writing  on  the  original 

policy  substituted  for  that  of  the  beneficiary,  has  no  lien  upon  the 
policy 688 

19.  change  of  beneficiary— insurable  interest 588> 

20.  the  alteration  of  an  insurance  policy  without  the  consent  of  the 

company  invalidates  the  policy 617" 

81.  action  on  fire  insurance  policy— defense  that  there  was  a  conceal- 

ment of  mortgage  on  property— refusal  to  give  instruction  us  to 
that  fact  not  reversible  error  because  it  was  not  asslgmd  as  a 
ground  for  new  trial 633- 

82.  revocation  by  the  insurance  company  of  its  agent's  authority— no- 

tice to  insured 654^ 

88.  life  Insuranoe— what  constitutes  insurable  interest  in  the  life  of 

another 868. 

24.  fire  insurance— effect  of  house  becoming  vacant 866k 
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26.  oo-operative  life  insuranoe  oompany— member  must  designate  as  a 
beneficiary  one  of  the  members  of  his  family  or  one  dependent 

upon  him 1029 

96.  benefit  certificate  void  as  to  stranger,  for  want  of  insurable  interest.  1089 
37.  beneficiary  may  recover  from  stranger,   who  advanced   premiums 
on  the  policy,  the  portion  of  the  insuranoe  paid  him  less  the  pre- 
miums paid 1089 

88.  fire  insurance— void  condition  for  want  of  consideration 1084 

INTEREST— 

1.  a  note  payable  "ten  years  from  date,  with  interest  at  the  rate  of  six 

per  cent,  per  annum  from until  paid,"  bears  interest  from 

date  and  not  merely  from  maturity 183 

8.  unsettled  and  unoersain  matters  between  parties— interest  allowed 
on  balance  found  due  by  appellant  only  from  the  date  of  oom- 

menoement  of  the  action 861 

8.  where  partner  withdraw  from  firm  and  those  succeeding  him  re- 
tained his  assets  and   used  them,  compound  interest  can  not  be 

charged  in  the  absence  of  a  contract ...   400 

4.  interest  payable  after  the  maturity  of  the  purchase- money  notes 
can  not  constitute  a  part  of  the  price  of  the  land,  but  is  neces- 
sarily for  forbearance 608 

'-5.  error  to  allow  eight  per  cent,  interest  in  certain  case,  although  at 
tbe  time  the  contract  was  made  it  was  legal  to  contract  for  that 

rate 608 

IS.  certain  interest  allowed  by  the  court  is  not  subject  to  the  objection 
that  it  was  upon  a  claim  for  unliquidated  damages 896 

7.  judgment  for  interest  at  eight  per  cent,  not  prejudicial  in  certain 

case 930 

INTERSTATE  COMMERCE- 

1.  section  196  of  the  Constitution  is  not  a  regulation  of  interstate 
commerce 996 

8.  the  liability  of  telegraph  company  for  negligence  in  transmission 

of  message  from  point  in  another  State  to  point  in  this  State  is 

governed  by  the  law  of  this  State 996 

ISSUES- 

it  is  the  duty  of  the  court,  upou  or  without  motion,  to  compel  the 
parties  to  form  a  material  issue  in  the  action  and  to  cause  all  re- 
dundant or  irrelevant  matter  to  be  stricken  from  the  pleadings  ..    46 
-JAILERS- 

1.  compensation  of  jailer  for  attending  upon  and  furnishing  fuel, 
light  and  water  to  the  county,  quarterly  and  circuit  courts— re- 
port to  auditor 489 

8.  the  jailer  is  not  required  or  authorized  by  law  to  furnish  fuel, 

light  and  water  to  any  of  the  county  or  other  ofiScers 489 

-JOINT  TESANTS- 

1.  in  action  for  partition  of  lands  between  joint  owners  what  one  or 
more  of  them  may  have  previously  taken  or  derived  therefrom  Is 

a  proper  subject  or  the  litigation —  809 

-  8.  where  one  joint  tenant  buys  in  an  outstanding  title,  the  purchase 
will  enure  to  the  benefit  of  the  other  tenant,  the  purchaser  being 

entitled  to  contribution 609 

^S.  where  joint  tenants  propose  to  sell  their  Interests  in  land  together, 
fair  dealing  requires  that  one  should  not  undertake  secretly  to 
procure  for  himself  more  than  it  is  understood  each  and  all  shall 

have;  such  aoMon  is  fraudulent 814 

4.  collection  of  rents  by  one  of  several  joint  tenants— right  tu  credit    - 

for  disbursements 1084 

aUDGES- 

liability  of  circuit  judge  for  imprisonment  of  witness— evidence  in 

action  against  a  judge 968 

aUDQMENTS- 

1.  although  a  judgment  was  in  favor  of  the  infants  by  their  next 
friend,  when  it  appears  the  action  was  brought  by  the  guardian, 
it  is  a  bar  to  any  further  action  either  by  a  i>ext  friend  or  by  the 

statutory  guardian 9 

i3.  a  judgment  in  favor  of  a  defendant  for  the  amount  he  paid  to 
plaintiff  upon  a  judgment  which  was  subsequently  reversed  was 
j)roper 83 
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plaintiffs  became  the  purchasers,  they  became  doubtful  of  the  Juris- 
diction of  the  court,  and  raised  that  issue  by  an  amended  petition 
and  by  exceptions  to  the  cofnmissioner's  report  of  sale.  The  chan- 
cellor overruled  the  exceptions  and  upheld  the  jurisdiction  of  the 
Jessamine  court.  We  thmk  this  rulintt  correct.  This  was  not  an 
action  to  settle  the  estate  of  9  deceased  person,  and  for  that  reason 
required  by  section  65  of  the  Civil  Code  to  be  brougrht  in  the  county 
in  which  the  personal  representative  was  qualified.  Nor  in  our 
opinion  does  subeeotion  3  of  section  62  of  theCode  apply  to  an  action 
of  this  kind. 

There  it  is  provided  that  actions  for  the  sale  of  real  property  under 
a  mortgage  must  be  brought  in  the  county  in  which  the  subject  of 
the  action  is  situated  except  for  debts  of  a  decedent.  It  seems  to  us 
that  this  exception  had  reference  to  and  was  made  in  view  of  the 
provisions  of  section  65. 

It  is  manifest  that  if  an  action  was  pending  to  settle  the  estate  of  a 
deceased  person,  and  mortgage  liens  were  set  up,  the  court,  where  the 
personal  representative  was  qualified,  alone  having  Jurisdiction  of 
such  action,  must  also  have  jurisdiction  to  decree  a  sale  of  the  mort- 
gaged property,  although  it  may  be  situated  in  another  county. 
Hence  the  necessity  for  an  exception  to  the  general  rule. 

In  this  case  there  was  no  personal  representative  and  no  suit  to 
settle  the  estate.  Moreover,  it  was  a  suit  to  sell  the  husband's  inter- 
est as  well  as  that  of  his  wile's,  and  for  his  debt,  and  we  do  not  see 
how  in  a  suit  in  Fayette  county  his  interest  could  have  been  sold, 
the  action  as  to  him  being  clearly  local.  But  in  distributing  the  sur- 
plus proceeds  of  the  sale  the  husband  was  given  his  full  share  as  ten- 
ant by  the  curtesy  in  the  whole  tract  over  the  objection  of  the 
guardian  ad  litem  and  his  child.  It  seems  to  us  that,  as  from  the 
averments  of  the  petition  this  debt  was  that  of  the  husband,  the 
value  of  his  interest  ought  to  have  gone  to  pay  his  debt,  which 
would  seem  to  leave  the  entire  surplus  for  the  child.  This  being 
true  it  is  unnece^^sary  to  pass  upon  the  question  at  to  whether  the 
husband's  interest  is  to  be  fixed  under  the  old  or  new  law  regulating 
his  interest  in  his  wife's  estate.  Upon  the  return  of  the  case  the  court 
should  adjudge  the  surplus  proceeds  to  the  child  unle&s  the  husband 
should  make  it  appear  that  it  was  in  fact  the  wife's  debt  in  whole  or 
in  part. 

This  he  should  be  allowed  to  show  if  he  desires,  as  there  has  in 
fact  been  no  issue  made  on  that  behalf  or  plea  to  which  he  was 
called  on  to  respond. 

The  judgment  as  to  the  Shields  is  atiirmed,  and,  as  the  collection 
of  the  surplus  after  satisfaction  of  the  plaintiff's  debt  was  suspended 
by  supersedeas,  damages  will  be  awarded. 

On  the  appeal  of  the  guardian  ad  litem  the  Judgment  is  reversed 
for  proceedings  consistent  herewith. 


Gray,  Ac.  v.  Commonwealth. 
(Filed  February  11, 1897.) 

Change  of  venue — Power  to  set  aside  order — Liability  of  sureties  i7i  bail  t>ond 
— The  conrt  had  the  power  withoat  notice  to  set  aside  a  consent  order  grant- 
ing a  change  of  venue  in  a  criminal  case  at  any  time  daring  the  term  at  which 
it  was  entered,  having  erroneously  granted  the  order  before  the  defendant,  who 
was  under  bond,  had  given  a  new  bond  for  his  appearance  at  the  proper  court 
or  been  surrendered  to  the  court  or  proper  officers.     And  the  sureties  in  the 
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4.  the  oommlBBloDer  Is  not  estopped  to  deoy  the  receipt  of  the  pur- 
chase moDey,  altbopgh  he  had  so  reported  to  the  court,  the  surety 
on  the  bonds  having  persuaded  him  to  report  a  deed  acknowledg- 
ing the  receipt  of  the  money 786 

6.  an  indebtedness  of  the  master  commissioner  to  one  of  the  sureties 

oc  ihe  bond  of  the  purchaser  at  judicial  sale  can  in  no  way  In- 
fluence the  action  of  the  court  in  regard  to  the  collection  of  the 
purchase  money 787 

0.  motion  to  quash  writ  of  possession  improperly  sustained  in  certain 

case 826 

7.  judicial  sale  of  property  of  lunatic— agreement  to  prevent  competi- 

tive bidding 883 

8.  death  of  judgment  debtor  after  confirmation  of  sale  but  before  the 

expiration  of  redemption  pf^riod—no  revivor  is  necessary  to  give 
validity  to  conveyance  to  the  purchaser 868 

9.  sales  of  notes  and  accounts— title  of  purchaser  to  note  that  was 

withdrawn  by  the  administrator  before  date  of  sale lOOS 

aURIES- 

1.  as  to  misconduct  of  juryman  in  asking  and  answering  questions  of 

the  court  in  the  presence  of  the  whole  jary 16 

2.  competency  of  jaror— kinship  to  party 887 

8.  the  court  in  ordering  the  sheriff  to  summon  a  jury  from  an  adjoin- 
ing county  did  not  err  In  selecting  a  county  from  which  former 
juries  in  the  case  had  been  taken 867 

4.  separation  of  jurors  after  submission  of  felony  case— where  jury- 
man was  allowed  to  go  to  his  place  of  business,  though  in  com- 
pany with  deputy  sheriff,  the  jury  should  have  been  discharged 
upon  a  motion  therefor 576 

•a.  in  every  case  of  separation  of  jury  on  trial  of  felony  case 
the  State  must  show  there  was  no  opportunity  fur  the  exercise  of 
improper  influences  on  the  juror 675 

*^.  in  forming  a  jury  it  is  not  improper,  after  exhausting  the  panel, 
to  summon  jurors  from  bystanders 640 

7.  quail flcations  of  jurors— implied  bias— conscientious  scruples  on 

the  subject  of  capital  punishment , 658 

8.  the  fact  that  a  juror  has  formed  an  opinion  bised  upon  rumor  does 

not  render  him  incompetent 668 

9.  it  was  too  late  after  verdict  rendered  for  defenoant  to  object  to 

juror  because  he  was  hostile  to  him,  such  objection  being  waived 

by  fallun*  to  object  earlier 1054 

^URISDICTION- 

1.  upon  appeal  by  a  defendant  the  value  in  controversy  is  the  amount 
of  the  judgment  rendered  against  him  and  not  the  amount 
claimed  by  the  plaintifif;  the  amount  of  the  iudirment  in  this  case 
being  less  than  tlOO,  this  court  has  no  jurisdiction  of  the  appeal.  178 

8.  where  a  defendant,  although  not  summoned,  entered  her  appear- 
ance and  the  allegations  of  the  petition  were  on  her  motion  taken 
to  be  controverted,  the  court  had  jurisdiction  of  her  person 175 

8.  as  to  jurisdiction  of  police  court  of  prosecutions  under  section  1977, 
Kentucky  Statutes,  for  the  offense  of  gaming 269 

4.  board  of  aldermen  of  city  of  first  class  has  jurisdiction  of  a  pro- 
ceeding to  remove  a  member  of  the  board  of  park  commissioners    841 

^.  the  county  court  has  the  power  to  remove  for  cause  an  inspector  of 
llluminatinfe  oils 546 

<.  a  State  court  has  jurisdiction  of  an  action  upon  an  Injunction 
bond  executed  in  the  United  States  Circuit  Court.  826 

7.  jurisdiction  of  county  court  to  appoint  administrator  In  certain 
case — domioil  of  Infant  ward 878 

•^.  party  having  appealed  from  judgment  in  an  attaohnicnt  suit  oaa 
not,  in  another  suit,  question  the  jurisdiction  of  the  judge  who 
rendered  the  judgment 928 

'9.  the  jurisdiction  of  justices  of  the  peace  is  co-extensive  with  the 
county  under  old  Constitution 1004 

10.  after  judgment  sustaining  an  order  of  arrest  in  a  civil  action  the 
circuit  court  has  no  jurisdiction  to  discharge  the  defendant  as  an 
insolvent  debtor,  and  its  order  to  that  effect  does  not  exonera^ 

the  bail 1106 

JURISDICTION  OF  COURT  OF  APPEALS— 

1.  upon  appeal  by  a  defendant  the  value  in  controversy  Is  the  amount 
of  the  judgment  rendered  against  him  and  not  the  amount 
claimed  by  the  plaintiff;  the  amount  of  the  jndffmentin  this  case 
being  less  than  $100,  this  court  has  no  jurisdiction  of  the  appeal.  178 
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8.  Gonrt  of  Appeals  has  no  jurisdlctloD  of  an  appeal  from  a  jadgment 
enjoining  appellant  from  oolleoting  a  judgment  for  an  amount 

lessthanflOO    807 

8.  costs  properly  Included  as  part  of  the  amount  In  controversy  in 
TMirtioular  case— the  sum  of  the  deht  and  costs  being  more  than 

$100,  tbis  court  has  jurisdiction  on  appeal 908 

JUSTICE  OP  THE  PEACE- 

1.  the  jurisdiction  of  justices  of  the  peace  is  co-extensive  with  the 

county  under  old  Constitution 1004 

a.  an  execution  issued  by  justice  of  the  peace  within  ten  days  after 
the  rendition  of  judgment  was  not  premature,  he  being  both 

judge  and  clerk 1005 

KENTUCKY  STATUTES-Provisicns  cited,  construed,  etc.— 

1.  section  6 1088 

2.  section  71 646 

«.  section  117 83tf8 

4.  section  887 ■: 641 

€.  section  353 867 

6.  section  866 48fl 

7.  section  861  628 

«.  section  488 888 

0.  section  656  778 

10.  section  768 1088 

11.  section  786 610 

18.  section  800 491 

18.  section  807 16 

14.  section  816 48 

15.  section  1073 481 

16.  section  1180  680 

17.  section  1188 778 

18.  section  1139 610 

19.  section  1164 880,  782 

30.  section  1166 129,  758 

SI.  section  1189 484 

■88.  section  1474 106 

138.  section  1482 771 

S4.  section  1584 526,  860 

56.  section  1730 489 

36.  section  1773 489 

87.  section  1774 489 

38.  section  1899 50 

89.  section  1910 468 

W.  section  1977 289,  616 

91.  section  8080 868 

«2.  section  2063 466 

88.  section  2054 466 

«4.  section  2368 1097 

«5.  section  2616 778 

«6.  section  2519 685 

57.  section  8781 889,  841 

«8.  section  8788 864 

«9.  section  2794 889 

^0.  section  2886 10 

41.  section  2854 814 

42.  section  3879 888 

48.  section  8804 888 

44.  section  8486 684 

46.  section  8646 208 

46.  section  3746 246 

47.  section  3901 68 

48.  section  4089 698 

49.  section  4058  698 

60.  section  4077 680 

51.  section  4134 86 

68.  aeotioD4486 684 

68.  section  4731 487 

IaACHES- 

where  the  evidence  shows  that  the  party  seeking  the  cancellation  of 
a  transfer  of  stock  in  a  corporation  had  no  knowledge  of  the 
fraud  until  a  short  time  before  he  instituted  suit,  he  can  not  be 
deemed  guilty  of  laches ...186 
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the  court  to  which  the  venue  is  talcen,  or  that  he  be  sarrendered  to 
the  custody  of  the  proper  officers;  that  they  may  see  to  his  proper  de- 
livery to  the  Jailer  of  the  county  to  which  the  venue  is  given,  and 
they  must  see  to  this  before  the  order  for  the  chani^e  is  KrHnted. 

The  record  in  this  case  does  not  show  that  the  defendant  or  hi» 
securities  ever  executed  the  new  bond  required  by  the  statute;  nor 
did  the  securities  ever  at  any  time  surrender  the  custody  of  the  de- 
fendant to  the  court  or  the  proper  officer,  or  indicate  to  the  court  m 
any  way  that  tliey  desired  to  be  released  from  their  obligation  on 
the  bail  bond  of  aefendant.  Their  obligation  required  that  the  de- 
fendant should  at  all  times  render  himself  amenable  to  the  orders 
and  process  of  the  court  in  the  oroseeution  of  said  charge,  and  they 
could  have  exonerated  themselves  on  paid  bond  only  by  a  formaL 
surrender  of  the  defendant  to  the  court  or  its  officers,  or  by  the  exe- 
cution of  a  new  bond  for  his  appearance  to  answer  the  charge  in 
Ohio  county. 

The  order  granting  the  change  of  venue  before  the  execution  of 
the  necessary  bond  was  an  error  on  the  part  of  the  court,  which  it 
was  the  duty  of  the  court  to  correct  by  setting  aside  the  order,  and 
it  had  ample  power  and  authority  to  do  this  at  anv  time  during  the 
term  of  court  at  which  said  order  was  entered;  and  it  was  not  at  all 
incumt)ent  upon  it  to  have  given  notice  to  the  defendant  of  such  ac- 
tion on  the  part  of  the  c*ourt.  as  these  defendants  had  entirely  failed 
to  perform  or  (*omply  with  the  ne(.*e8sary  conditions  upon  which  said 
order  could  have  been  legally  made  under  the  statutes. 

The  defendants  assumra  to  answer  for  the  appearance  of  said  Gra3\ 
and  to  see  that  he  complied  with  all  orders  of  the  court,  and  it  was 
their  duty  to  see  that  he  executed  the  proper  bail  for  his  appearance 
in  the  Ohio  Circuit  Court,  or  to  have  surrendered  him  back  to  the 
custody  of  the  court;  ana  the  failure  to  take  these  necessary  steps 
leaves  these  defendants  bound  upon  the  bond  which  they  exe- 
cuted. 

It  is  not  enough  for  them  to  say  that  they  caused  the  said  Scott 
Gray  to  appear  in  court  at  the  time  of  the  mailing  of  the  order 
changing  the  venue,  or  that  he  remained  in  court  during  the  entire 
day;  their  obligation  required  more  than  this — that  he  ' 'should  at 
all  times  render  himself  amenable  to  the  orders  and  process  of  the 
court  in  the  prosecution  of  the  charge;  and,  if  convicted,  to  render 
himself  in  execution  thereof,  and  if  he  failed  to  perform  any  of  these 
conditions  that  they  would  pay  to  the  Commonwealth  the  sum  of 
$3,000." 

Having  failed  to  see  to  the  execution  of  the  bail  bond  for  the  ap- 
pearance of  the  defendant  in  the  Ohio  Circuit  Court,  and  having  also- 
failed  to  surrender  him  to  the  court,  it  was  undoubtedly  their  duty 
to  see  that  he  was  ready  to  answer  when  called  upon  in  the  Daviess 
Circuit  Court,  in  which  he  stood  Indicted. 

For  the  reasons  indicated  in  this  opinion  the  judgment  of  the  lower 
court  is  affirmed. 


Harlan,  &c.  v.  Eilke,  &c. 
(Filed  February  11, 1897.) 

Resulting  trusts — Where  a  father  who  UDdertook  to  invefit  money  for  his 
8on  used  it  in  buying  property  which  he  procured  to  be  conveyed  to  himetelf 
without  the  eon'e  consent,  an  enforcible  trust  was  thereby  created  in  favor  Cft 
the  son,  there  being  nothing  in  section  lU  of  article  1,  chapter  68,  General 
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Statutes  (section  2358,  Kentucky  Statntes),  which  prevents  the  enforcement  of 
such  a  trnst. 

C.  B.  Seymour  for  appellants. 

Phelps  &  Thum  and  Dodd  &  Dodd  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

•  ■ 

m 

Opinion  of  the  court  by  Jud^e  Paynter. 

It  appears  from  satisfactory  testimony  that  in  1882  Ellie  Eilke,  the 
eleven-year-old  son  of  William  Eilke,  sr.,  desired  to  become  a  jockey. 
His  father  reluctantly  consented  to  it,  but  Anally  did  so,  and  eman- 
cipated his  son,  saying  to  him:  '*My  boy,  if  you  think  you  can  make 
a  livinir,  you  can  go."  He  admonished  his  son  to  save  his  money; 
send  it  to  him  and  he  would  invest  it  for  him. 

Under  these  circumstances  the  son  entered  upon  his  career  as  a 
jockey,  and  in  the  prosecution  of  his  business  traveled  over  the 
country  for  several  years,  earning  a  yearly  salary  of  some  $3,00().^r 
$4,000.  The  father  seems  to  have  been  afflicted  and  thriftless.  The 
son  sent  him  several  thousand  dollars,  and  he  invested  it  in  the  real 
estate  in  controversy.  The  father,  without  the  knowledge  of  the 
son,  had  the  deeds  made  to  himself.  In  1893  the  father  died,  and 
this  action  was  instituted  by  Ellie  Eilke  to  have  the  trust  declared, 
and  to  recover  the  property. 

Section  19,  article  1,  chapter  63,  General  Statutes,  reads  as  follows: 
"When  a  deed  shall  be  made  to  one  person  and  the  consideration 
shall  be  paid  by  another,  no  use  or  trust  shall  result  in  favor  of  the 
latter,  but  this  shall  not  extend  to  any  case  in  which  the  grantee 
shall  have  taken  a  deed  in  his  own  name  without  the  consent  of  the 
person  paying  the  consideration,  or  where  the  grantee,  in  violation 
of  said  trust,  shall  have  purchased  the  land  deeded  with  the  effects 
of  another  person." 

We  agree  with  the  learned  counsel  for  appellants  that  no  claim 
like  that  of  the  appellee  should  be  sustaineo  except  upon  the  fullest 
and  clearest  proof.  After  the  examination  of  the  proof  in  this  case 
we  can  not  escape  the  conclusion  that  the  money  with  which  the 
property  was  bought  was  that  of  the  appellee,  which  he  sent  to  his 
father  to  invest  for  him. 

Appellee  introduced  several  witnesses  to  sustain  his  claim!  They 
appear  to  be  worthy  of  credit;  besides  no  effort  was  made  to  impeach 
them  or  to  contradict  their  statements.  In  addition  to  the  facts  which 
they  prove  with  reference  to  the  son  sending  home  his  money  to  the 
father  and  its  investment  in  the  real  estate,  they  also  prove  that  the 
father  had  no  source  from  which  he  obtained  the  money  with  which 
to  purchase  property  except  through  the  son. 

There  is  nothing  in  the  statute  quoted  which  prevents  the  trust 
from  being  enforced.  On  the  other  hand  the  saving  clauses  in  the 
statute  recognize  the  equitable  doctrine  that  an  enforcible  trust  ex- 
ists where  one  takes  a  deed  in  his  own  name  without  the  consent  of 
the  person  paying  the  consideration,  or  where  the  grantee,  in  viola- 
tion of  such  trust,  shall  have  purchased  the  lands  deeded  with  the 
effects  of  another  person. 

We  are  of  the  o]3inion  that  the  land  was  held  in  trust  for  Ellie 
Eilke,  and  that  he  is  entitled  to  recover  it.  (Gray ham  v.  King,  9<^ 
Ky.,  339;  Paris  v.  Dunn,  7  Bush,  276;  Miller  v.  Edwards,  7  Bush» 
894.) 

The  judgment  is  affirmed. 

vol.  18 — 70 
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2.  a  deed  oonveylng  to  the  grantor's  fion  *'a  life  estate*'  Id  a  tract  of 
land  *'aod  at  bis  death  to  bis  heirs  and  assigns  in  fee  forever,** 
reserving  a  life  estate  to  the  grantor,  created  In  the  grantee  only 
an  estate  for  life,  remainder  to  his  children 488 

8.  un^er  a  devise  by  a  testator  to  his  widow  of  all  bis  estate,  real 
and  persona],  "absolutely  and  forever,  with  power  to  sell  or  dis- ' 
pose  of  as»she  deems  proper,**  the  widow  took  the  fee,  notwith- 
standing a  subsequent  provision  of  the  will  devising  the  remain- 
der to  others 840 

4.  life  tenant  may  purchase  the  remainder  estate  from  the  remain- 
derman    1009 

LIFE  INSURANCB- 

as  to  the  mode  of  ascertaining  the  equitable  valne  of  a  life  insurance 

fiolioy  where  the  contract  of  insurance  provided  that  when  the 
nsured  ceases  to  pay,  after  a  certain  period,  he  should  have  the 

equitable  value  of  what  he  had  paid  in  cash  or  insurance  1 

LIMITATION- 

1.  in  determining  whether  a  suit  has  been  brought  within  the  stat- 

utory period  of  limitation,  the  filing  of  the  petition  and  the  issu- 
ing of  summons  is  to  be  regarded  as  the  commencement  of  tbe 
action 8 

2.  the  promise  by  the  son  for  a  valuable  consideration  to  pay  a  debt 

of  another  owing  to  bis  father  being  iu  writing,  an  action  thereon 
is  not  barred  until  the  lapse  of  ten  years 87 

8.  where  a  certain  amount  was  placed  as  a  credit  on  a  running  ac- 
count between  the  parties,  no  causa  of  actien  accro^  thereon 
until  final  settlement  of  the  accounts,  and  limitation  b^an  to 
run  only  from  that  date 84 

4.  the  thirty  years'  statute  is  a  complete  bar  to  actions  for  tbe  recov- 
ery ot  real  nstate ' 216 

6.  the  right  of  aorion,  if  any,  for  damages  for  injury  to  abutting 

property  from  the  construction  of  a  railroad  accrued  when  the 
roadbed  waH  constructed,  and  the  action  was  barred  in  five  years.  276 
6   where  property  was  held  In  trust  for  persons  until  the  death  of 
their  parents,  which  occurred  in  1881,  and  suit  was  brought  in 
1892,  the  right  to  the  property  was  not  barred  by  limitation 461 

7.  where  the  original  note  was  executed  September  80,  1884,  due  in 

twelve  months,  a  suit  brought  September  23,  18W2,  was  not  barred 
by  limitation 611 

8.  in  an  aoMon  to  enjoin  the  collection  of  taxes  the  burden  is  on  the 

plaintiff  to  show  that  the  property  was  Improperly  assessed  or 
that  ic  is  not  liable  for  tbe  taxes  in  question 648 

9.  section  2519  of  the  Eentuolsy  Statutes,  as  to  limitation  of  actions 

for  relief  for  fraud,  does  not  apply  to  an  action  upon  the  official 
bond  of  a  clerk  686 

10.  the  sureties  on  the  official  bond  of  the  clerk  are  released  after  tbe 

lapse  of  seven  years  from  the  accrual  of  the  cause  of  action 686 

11.  the  acceptance  of  a  deed  by  the  grantee  and  the  possession  of  the 

land  under  it  operate  as  an  agreement  on  his  part  to  pay  the  pur- 
chase price,  nna  an  action  therefor  is  founded  upon  a  contract  in 
writing  within  the  meaning  of  the  statute  of  limitation  .        601 

12.  the  fifteen  years'  statute  applies  to  an  action  to  enforce  a  lien  for 

tbe  purchase  price  upon  the  lands  of  a  married  woman,  the  lien 
being  retained  In  the  deed 601 

18.  unless  an  indictment  for  a  misdemeanor  Is  returned  within  twelve 
niooths  after  the  commission  of  tbe  offense  the  statotd  of  limita- 
tion bars  the  prosecution 667 

14.  penal  actions   by  tbe  Commonwealth   to  recover  penalty  against 

life  insurance  companies  barred  after  one  year 778,  779 

16.  a  payment  made  upon  a  second  execution  which  was  Issued  after 
the  lapse  of  fifteen  years  from  the  date  of  the  judgment  did  not 
revive  the  judgment  and  both  the  second  and  the  third  executions 
were  properly  quashed 790 

16.  the  pendency  of  a  suit  in  equity  to  enforce  a  judgment  did  not 

stop  th(i  running  of  the  statute,  as  this  did  not  suspend  the  right 
to  have  successive  executions  issued 790 

17.  where  a  voluntary  payment  is  made  upon  a  judgment  within 

fifteen  years,  limitation  begins  to  run  anew  from  the  date  of  pay- 
ment   790 
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18.  aotloD  upon  a  new  promise  to  pay  a  debt  barred  by  Hmitation— 
proof  AH  to  the  promise  beiOK  ooDflioting,  the  judfcmeDt  for  the 
defeodant  is  Dot  disturbed 904 

10.  adverse  user  of  passway—Iimitation  did  not  begin  to  run  agaicat 
aQ  iofant  until  he  reached  his  majority— as  fifteen  years  have  not 
elapsed  sinoe  that  time  the  claim  by  adverse  user  is  not  sustained.  906 

:dO.  no  cause  of  action  accruing  against  remaindermen  until  death  of 
life  tenant,  limitation  did  not  begin  to  run  until  then       •    968 

"21.  action  by  stockholder  to  recover  dividend  declared  by  corporation 

—limitation  begins  to  run  when  dividend  is  declared 964 

89.  stockholder  must  make  demand  for  dividend  before  he  can  sae  .  *    964 

as.  an  action  was  begun  and  limitation  cease  to  run  upon  the  filing  of 
a  petition  and  issuing  of  summons,  nutwithstanding  a  mistake  • 
in  the  summons  as  to  the  name  of  the  plaintiff  . .  * 1099 

84.  where  a  plea  of  limitation  by  a  corporation  is  based  upon  a  special 
provision  of  Us  charter,  the  pleader  must  specially  refer  tu  the 

oharter 1099 

lilQUOR  SELLING- 

1.  as  to  r\fiht  of  a  town  to  take  a  vote  under  the  local  option  law  for 

the  purpose  of  determining  whether  liquor  should  be  Fold  therein,    17 
8.  election  under  the  local  option  law— the  sixty  days  i*equired  by 
statute  beffins  to  run  with  and  after  the  act  of  lodging  the  appli- 
cation, and  the  day  on  which  the  application  was  lodged  should 
be  counted 80 

•8.  an.  indictment  under  the  local  option  law  must  alle^ze  that  the 
election  was  ordered  upon  a  petition  by  a  number  of  * 'legal  voters 
in  each  precinct."  equal  to  85  per  cent,  of  the  votes  cast  therein, 
it  not  being  sufficient  to  allege  that  the  pettltion  was  ''by  a  num- 
ber of  legal  voters  equal  to  26  per  cent,  of  the  votes  cast  In  each 
of  the  precincts' '  80 

4.  it  is  not  necessary  that  the  indictment  should  allege  in  terms  that 

the  petition  was  "signed*'  by  the  requisite  number  of  voters,  it 
being  sufficient  to  allege,  as  in  this  case,  that  the  county  judge 
ordered  the  election  upon  a  written  petition  which  he  had  * 're- 
ceived and  filed"  on  a  certain  day  **by  a  number  of  legal  voters," 

6.  a  license  to  sell  liquor  is  not  necessary  in  order  to  authorize  one 
who  is  both  a  physician  and  druggist  to  prescribe  and  sell  liquor 
as  a  medicine,  nor  is  a  written  prescription  necessary    49 

6.  the  fact  that  oec  has  had  a  license  to  sell  liquor  which  he  has  for- 

feited does  not  deprive  him  of  the  right  of  subsequently  carrying 
on  the  business  of  a  druggist  and  selling  liquor  as  such  for  med- 
ical purposes  in  accordance  with  law 49 

7.  where  a  prohibitory  liquor  law  was  in  force  in  a  town  by  virtue 

of  a  vote  taken  in  the  magisterial  district  of  which  the  town 
formed  a  part,  a  vote  subsequently  taken  in  the  town  alone  under 
the  local  optinn  law  of  1899  189 

8.  resulting  in  favor  of  the  sale  of  liquor,  had  the  effect  to  render  the 

former  law  inoperative  as  to  the  town 118 

5.  an  indictment  under  the  special  act  of  the  legislature  prohibiting 

the  sale  of  spirituous,  vinous  and  malt  liquors  in  Robertson 
county  should  negative  the  exceptions  contained  in  the  statute. . .  180 
H,  although  the  local  option  law  of  Logan  county  has  been  repealed 
in  so  far  as  it  confers  jurisdiction  upon  justices  of  the  peace  to 
try  offenses  thereunder,  such  offenses  may  be  tried  before  the 
county  judge    481 

10.  an  indictment  for  a  violation  of  the  local  option  law  must  allege 

facts  showing  that  the  law  was  in  force  in  the  county  and  pre- 
cinct in  whijh  the  liquor  was  sold 684 

11.  the  county  judge  is  not  authorized  to  order  an  election  under  the 

local  option  law  until  the  next  term  of  court  after  the  petition  is 

noted  of  record 684 

13.  sale  of  liquor  to  inebriate— right  of  action  in  favor  of  the  wife  only 

against  a  "licensed"  dealer 988 

18.  excessive  charge  by  city  authorities  for  liquor  license— voluntary 

payment • IOCS 
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negllg^Doe  in  bitobiDg  oustomer's  borae— liability  of  llverymaD  for 

injury  resulting  to  borae  by  reason  of  suob  negllgenoe 469** 

LOCAL  OPTION- 

1.  an  indictment  under  tbe  special  act  of  tbe  legislature  problblting 
tbe  sale  of  spirituous,  vinous  and  malt  liquors  in  Robertson 
county  should  negative  tbe  exceptions  contained  in  tbe  statute.. .  ISO 

8.  election    beld   under  local  option   law— oerti flea te  of  canvassing 

board— Judgment  of  contesting  board 288- 

8.  election  unde^  local  option  law— time  for  131Ing  petition  and  tbe 
orders  necessary  to  be  entered  in  tbe  county  court— order  for  eleo 
tioo  to  be  at  next  regolur  term 288 

4.  although  the  local  option  law  of  Logan  county  baa  been  repealed 

in  so  far  as  it  confers  jurisdiction  upon  justices  of  the  peace  to  try 
oflenses  thereunder,  such  offenses  may  be  tried  before  the  county 
juage  481; 

5.  an  iudlctment  for  a  violation  of  tlie  local  option  law  must  allege 

facts  showing  that  the  law  was  in  force  in  tbe  county  and  pre-   • 
cinct  in  which  the  liquor  was  sold 684- 

6.  the  county  judge  is  not  authorized  to  order  an  election  under  the 

local  option  law  until  the  next  term  of  court  after  tbe  petition  is 

noted  of  record 634i^ 

LUNATICS— 

1.  as  to  jurisdiction  of  county  court  to  appoint  a  committee  for  a 

lunatic  who  owns  an  estate 649* 

3.  service   of  process  on   luuatic— delivery  of  copy  to   physician    in 

ohargH  of  hira— certificate  of  physician— officer's  return 821- 

8.  Judicial  sale  of  properly  of  lunatic— agret*ment  to  prevent  com- 
petitive bidding 888' 

4.  lunatic  can  not    bind  himself  by  contract— note  executed  by  luna- 

tic not  obligatory 879- 

5.  attorney  entitled  to  reasonable  compensation  for  services  rendered 

for  one  upon  trial  of  proceeding  to  have  such  one  adjudged  a 
lunatic 879 

6.  sale  of  lunatic*s  property  under  execution  is  void 969 

7.  attorney's  fee  for  defending  lunatic— attorney   not  entitled  to  re- 

cover fee  in  the  absence  ot  allegation  that  services  were  necessary    ' 

—luuatic  has  no  power  to  bind  his  estate 987 

MALICE- 

in  contemplation  of  law  malice  may  exist,  although  there  is  no  actual 

intent  to  injure 552 

MALICIOUS  CUTTING  AND  WOTTXDING— 

an  indictment  under  section  \i&^,  Kentucky  Statutes,  which  charges 
the  offense  of  "malicious  cutting  and  wounding,"  is  sufficient..  758 
MALICIOUS  PKOSKCUTION— 

1.  in  an  action   for   malicious  prosecution   malice  may  be   inferred 

from  want  of  probable  cause,  but  probable  cause  can  not  be  in- 
ferred from  anything  else 299» 

2.  what   facts  and   circumstances   amount  to   prolwhle  cause  is    a 

question  of  law  for  the  court — whether  they  exist  or  not  in  any 
particular  case  is  a  question  of  fact  for  the  jury 899 

8.  in  an  action  for  malicious  prosecution   the  defendant  is  not  liable 

if  he  aot.ed  in  good  faith  upon  the  advice  of  an  attorney  after  lay- 
ing the  facts  before  him 299 

4.  to  an  action  for  malicious  prosecution   tbe  petition  should  state 

that  the  charge  upon  which  the  arrest  was  made,  if  upon  any, 
was  false  or  that  the  arrest  was  without  probable  cause 908- 

5.  damages  for  wrongful  prosecution  by  city  attorney— sufficiency  of 

petition 947 

MANDATK- 

1.  as  plaintiffs,  upon  the  return  of  this  case  to  the  lower  court  from 

the  Superior  Court  aft^r  a  former  appeal,  pleaded  no  new  matter, 
there  was  left  no  alternative  for  the  lower  court  under  the  man- 
date of  the  Superior  Court  but  to  dismiss  the  action  on  the  plead- 
ings without  further  trial 108- 

2.  the  opinion   of   this  court  reversing   the  judgment  of  the   lower 

court  and  directing  the  collection  of  the  unpaid  purchase  maaey 
for  land  was  not  erroneous 786- 


INDEX.  53 

:QdABRIAGE-  Page. 

1.  issue  of  Toid  marriaKe— legitimacy  of— right  of  issue  of  void  mar- 
riage, solemn ized  in  another  State,  to  inherit  property  in  this 
State 806 

8.  marriage  void  because  a  former  husband  or  \vife  was  living  when 
marriage  was  contracted— issue  of  the  marriage  is  legitimate 896 

:mabri£d  women- 

1.  a  contract  between  a  father  and  his  married  daughter  is  binding 
upon  him.  although  not  upon  her,  where  she  complies  with  the 
terms  of  the  contract 458 

8.  sale  of  married  woman's  land  for  taxes— she  has  the  right  to  re- 
deem at  any  time  within  five  years  from  the  time  notice  of  the 
purchase  was  given  both  husband  and  wife 498 

8.  the  land  of  a  married  woman  can  not  be  Hubjpctpd  to  the  payment 
of  a  note  for  the  purchase  money,  a  lien  being  retained  in  the  deed.  601 

-4.  altbouffh  a  married  woman  could  not  make  herself  liable  in  dam- 
ages for  a  failure  to  comply  with  her  contract,  if  she  comes  into 
a  court  of  equity  the  defendant  will  be  allowed  to  set-ofl  the  dam- 
ages he  has  received  by  reason -of  her  fraud,  or  the  contract  will 
be  rescinded 798 

5.  the  real  estate  of  a  married  woman  is  subjpct  to  pay  the  rental  of 

a  hotel  kept  by  her  as  a  business  for  profit,  such  debt  not  being 

one  for  *  'npcpsflaries'  '• 908 

MASTER  AND  SERVANT- 

1.  employment  for  indefinite  time— may  be  terminated  at  any  time 
at  the  discretion  of  either  party— recoveiy  of  wages    808 

8.  damages  for  personal  injury— evidence  authorized  the  submission 
of  the  case  to  the  jury 886 

8.  defective  appliances  furnished  to  servant  by  master— what  consti- 
tuted negligence  in  that  regard  in  certain  case  747 

4.  as  to  liability  uf  railroad  company  for  injury  received  by  one  of 
its  servants  by  reason  of  the  negligence  of  fellow  servant  superior 
in  authority 888 

6.  evidence  did  not  show  neglifrence  on  part  of  plaintiff's  fellow  ser- 

vant, and  no  recovery  can  be  had  airainst  the  railroad  company  ..  889 

*6.  servant,  who  called  the  attention  of  his  foreman  to  a  dangerous 
place  in  the  roof  of  the  mine,  and  then  continued  to  work  under 
the  dangerous  part,  is  not  entitled  to  damages  for  an  injury  sus- 
tained thereby 916 

a^ECHANICS'  LIENS- 

1.  to  create  a  mechanic's  lien  upon  the  property  of  a  married  woman 
the  service  or  labor  must  be  performed  or  the  materials  furnished 
under  a  written  contract  signed  by  her        489 

8.  a  written  contract  signed  by  the  husband  is  not  sufficient 489 

8.  the  wife's  mere  acquiesoBDoe  does  not  make  her  property  liable  for 

the  debt 439 

METER  RENT- 

where  the  charter  of  the  gas  company  limits  the  amount  which  it 
'    may  charge  fur  gas,  the  company  can  not  charge  an  additional 

amount  as  '* meter  rent" 849 

MORTGAGES- 

1.  as  to  priority  of  first  mortgage  over  second  in  particular  case 186 

8.  mortgage  took  effect  from  time  of  acceptance- execution  levied 
before  acceptance  of  mortgage  has  priority 811 

8.  sale  of  mortgaged  goods  by  the  mortgagor— the  purchase  money 
was  due  by  the  purchaser  to  the  mortgagee— mortgagee's  claim 
was  superior  to  a  lien  asserted  by  an  attaching  creditor 881 

4.  provision  of  section  1910,  Kentucky  Statutes,  as  to  recording  mort- 
gages within  thirty  days  from  its  execution  applies  only  in  cases 
where  there  has  been  an  antecedent  preferential  conveyance 468 

6.  where  a  person  has  a  mortgage  lien  on  personal  property  the  mort- 
gage expressly  providing  that  the  mortgagees  might  retain  the 
possession  and  use  of  the  property,  the  mortgagor  can  not  be  de- 
feated of  his  right  by  the  levy  of  a  general  attachment  by  another 

upon    the  property  and  a  sale  by  oi^er  of  the  county  judge 600 

•6.  where  principal  in  a  negotiable  note  executed  a  mortgage  to  secure 
his  sureties  and  the  note  was  renewed  from  time  to  time,  the 
mortgage  continued  in  force  to  secure  the  last  renewal,  and  the 
mortgage  was  a  superior  lien  to  that  of  an  attaching  creditor 681 
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7.  where  by  a  stlptilatlon  in  a  mor^aire  the  husbaDd  and  wife  waive 

all  their  rights  to  the  land  under  the  "exemption  laws,"  they  are 
not  entitled  to  a  homestead  8QB- 

8.  verbal  agreement  to  mortgage  personal  property  exempt  from  exe- 

cution—rights of  promisee  as  against  pnrohaser  with  notice 046^ 

9.  judgment  sustaining  attachment  and  enforcing  mortgage  lien  was 

proper lOlT 

10.  junior  mortgagee  can  not  set  up  plea  of  limitation  against  prior 

mortgagee  ten  years  after  judgment  and  sale  to  enforce  prior 
mortgage  lien 1088^ 

11.  the  only  right  of  a  junior  mortgagee,  who  has  not  been  made  a 

party  to  the  foreclosure  of  a  prior  mortgage,  is  to  redeem  the  prop- 
erty from  that  mortgage 1089 

13.  enforcement  of    mortgage  lien— accounting  for  rents  from   the 

property 1088^ 

MUNICIPAL  CORPORATIONS- 

1.  without  some  legislative  authority  a  city  has  no  power  either  to 

condemn  or  close  streets  or  alleys lO 

3.  the  act  for  the  government  of  cities  of  the  first  class  does  not  grant 
to  such  cities  the  power  to  close  public  ways lO 

3.  the  city  having  authority  to  contract  for  street  improvements,  but 

none  to  make  it  a  charge  upon  the  abutting  property  which  be- 
longed to  the  school  board,  it  was  liable  to  the  contractor  for  the 
cost  of  the  work 124 

4.  disposition  of  license  fees  for  privilege  bf  selling  liquor  in  cities  of 

fifth  class aOfr 

6.  as  to  passage  and  publication  of  ordinances  for  the  improvement 
of  streets  in  cities  of  the  first  class— two  weeks  to  elapse  between 
first  and  spcond  papsage 388- 

6.  the  seal  of  the  city  and  the  signature  of  the  mayor  as  mayor  was  a 

sufficient  execution  of  a  contract  by  the  city 388- 

7.  section  2740,  Kentucky  Statutes,  for  classifying  cities 'and  towns, 

was  not  intended  to  create  towns  not  previously  existing 34d- 

8.  an  ordinance  of  a  city  of  the  third  class  providing  for  the  punish- 

ment of  the  offense  of  gaming  is  void 269^ 

9.  powers  of  legislative  board  in  fixing  penalty  for  an  offense— may 

fix  any  sum  within  the  jurisdiction  of  the  police  court SOd^ 

10.  no  provision  in  charter  for  cities  of  the  third  class  for  testing  the 

validity  of  city  ordinances— method  for  testing  same  is  by  appeal 
from  judgment  in  police  court 309 

11.  limitation  of  indebtedness— where  indebtedness  of  city  of  second 

class  was  fourteen  per  cent,  of  the  assessed  value  of  the  property 
therein  the  city  haa  the  right  to  incur  an  additional  indeotedness 

of  two  per  cent 888. 

13.  issual  of  bonds  by  the  city  in  series— the  city  incurs  the  debt  the 

year  the  bonds  are  issued 388: 

13.  assent  of  two  thirds  of  the  voters  of  the  city  if  the  debt  exceeds  the 

city  income  provided  for  the  year 888- 

14.  the  trustees  of  a  town  have  no  control  of  the  courthouse  square, 

and  can  not  make  a  valid  oonveyanoe  of  any  part  of  it SOdI 

15.  an  eleotion  held  to  take  the  sense  of  the  voters  of  a  city  as  to  in- 

curring an  indebtedness  can  not  be  held  on  any  other  day  than 
that  of  a  regular  annual  eleotion ....:...- '.  81& 

16.  two-thirds  of  all  the  voters  voting  at  the  general  election  held  on 

the  day  the  question  was  submitted  and  in  favor  of  the  indebted- 
ness are  required  to  authorize  the  incurring  of  an  indebtedness 
in  excess  of  the  limit  fixed  by  the  Constitution 818,  834- 

17.  removal  of  ''officers  of  towns  and  cities"— constitutional  provi- 

sions apply  as  well  to  offices  created  by  statute  as  by  the  Consti- 
tution   889' 

18.  the  legislature  can  not  delegate  to  the  mayor  and  board  of  alder- 

men the  power  to  determine  for  what  catises  city  officers  may  be 
removed ' SS^* 

19.  as  to  how  vaoanoies  in  elective  offices'for  towns  and  cities  shall  be 

filled— vacancy  in  office  of  mayor  of  city  of  first  class 864- 

30.  municipal  government  one  of  the  auxiliaries  of  State  government 
—object  is  to  aid  the  State  in  its  governmental  functions— same 
rules  govern  where  negligence  is  Imputed  to  common  council  as 
when  imputed  to  the  officers  of  the  State 87^ 


SLACK   &   PERKINS   V.    KOON   &    PERRY,    AC.  I IO3 

It  is  manifest  in  this  o»se  that  appellees  had  full  notice  of  the  lien 
from  a  trustworthy  source— from  one  who  knew  the  truth  of  the  mat- 
ter— hence  it  is  immaterial  whether  Town  ber^arded  as  appellants' 
agent  or  not;  the  notice  was  8utfiei€»nt.  The  court,  therefore,  erred 
in  refusing  the  instruction  asked,  and  erred  in  giving  instructions  1 
and  2. 

The  Judgment  appealed  from  is,  therefore,  reversed  and  cause  re- 
manded, with  directions  to  set  aside  the  verdict  and  judgment  and 
award  appellants  a  new  trial  and  for  proceedings  consistent  with 
this  opinion. 


Slack  &  Perkins  v.  Koon  A  Perry,  <&c. 
(Filed  February  12, 1897— Not  to  be  reported.) 

1.  Landlord's  lien — Partnership — Where  one  of  two  parties  in  the  hotel  and 
saloon  business  had  only  an  interest  in  the  profits  and  not  in  the  fnrnitnre, 
etc.,  nsed  in  the  business,  the  lien  of  the  landlord  for  rent  under  a  lease  to  the 
partner  who  owned  the  goods  is  superior  to  the  lien  of  a  partnership  cred- 
itor. 

2,  It  was  not  necessary  for  the  landlord  to  sue  otit  his  attachment  in  order  to 
preserve  his  landlord's  lien,  it  being  sufficient  for  him  to  assert  it  by  petition 
in  this  suit  by  the  attaching  partnership  creditors. 

Bush  <&  Worten  and  Hill  &  Hill  for  appellants. 
J.  C.  Hodge  for  appellees. 
Appeal  from  Livingston  Circuit  Court. 
Opinion  of  the  court  by  Judge  White. 

The  appellants.  Slack  &  Perkins,  sued  Koon  &  Perry,  the  appel- 
lees, in  the  Livingston  Circuit  Court  on  an  account  for  $880.66,  and 
at  the  same  time  sued  out  attachments  against  the  property  of  Koon 
&  Perry  and  had  it  levied  on  a  lot  of  personal  property  then  in  the 
St.  Clair  Hotel  and  saloon,  at  Grand  Rivers.  This  property  con- 
sisted of  furniture,  bar-room  fixture,  liquors  and  many  other  arti- 
cles usually  found  in  a  hotel  and  bar  room.  Several  other  small 
executions  were  also  sued  out  from  the  quarterly  court  of  Livingston 
county,  and  levied  on  the  same  property,  subject  to  appellants' 
attachment  lien. 

On  notice  and  motion  the  county  Judge  made  an  order  of  sale,  and 
the  attached  property  was  sold,  and  brought  the  sum  of  $500, 
the  appellee,Boss,  claiming  a  landlord's  lien  on  the  attached  prop- 
erty; also  procurt'd  from  a  justice  of  the  j)eace  an  attachment  for 
rent  due,  and  to  become  due.  fur  the  sum  of  $360,  rent  of  the  prem- 
ises occupied  by  Koon,  and  also  had  the  same  levied  on  the  property 
attached  by  appellants. 

Appellee  Boss  tiled  his  petition,  asserting  that  he  was  the  owner 
of  the  properly  known  as  the  St.  Clair  Hotel  property^in  the  town 
of  Grand  Rivers,  and  that  the  defendant,  Koon,  had  rented  said 
property  from  him  for  the  period  of  twelve  months  from  the  1st  day 
of  April,  1892,  to  the  31st  day  of  March,  1893,  at  the  agreed  price  of 
$360,  to  be  paid  monthly  ($80  each  month),  and  to  be  paid  in  ad- 
vance, except  the  month  ot  April,  which  was  to  be  paid  on  May  Ist^ 
and  claiming  landlord's  lien  for  his  rent  on  the  goods  attached  and 
on  the  money  arising  from  sale  of  same. 

To  this  petition  appellants  Hied  an  answer,  denying  that  the  hotel 
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1.  the  act  of  the  employes  of  a  railroad  company  in  leavinft  a  switch 

open,  with  foil  knowledgia  of  the  expected  approach  of  a  train, 
was  such  nef^ligence  as  authorized  an  instruction  as  to  pnnitiTe 
damaires  in  an  action  by  a  passenger  who  was  injured  by  reason 
of  said  nef^ligenoe 89 

2.  if  the  petition  in  an  action  for  negligence  specifies  the  negligenoe 

complained  of,  the  plaintiff  can  not  recover  upon  showing  a  dif- 
ferent character  of  negligenoe 164 

5.  the  same  rule  applies  if  the  plaintiff  specifies  the  particular  o£5cer 

or  agent  who  is  charged  with  the  negligent  aot 164 

4.  a  railroad  company  was  not  guilty  of  negligence  in  placing  a  pile 

of  coal  on  its  right  of  way  for  Its  necessary  use 258 

<5.  action  upon  policy  of  marine  insurance— abandonment  of  goods- 
evidence  444 

6.  negligence  in  hitching  customer's  horse— liability  of  liveryman  for 

injury  resulting  to  horse  by  reason  of  such  negligence 409 

7.  injury  to  conductor  of  freight  train  through  negligence  of  oar  in- 

spector—may recover  for  injury,  he  and  the  car  inspector  not 
being  fellow  servants  in  the  sense  of  being  upon  a  common  foot- 
ing and  agents  of  eaoh  other 606 

8.  action   for  damages  for  injury  sustained   by  reason   of  turnpike 

road  company  falling  to  keep  the  road  in  safe  condition— plaintiff 
not  guilty  of  contributory  negligence  in  continuing  to  drive  his 
horse  along  the  pike  after  dif^covering  the  train  at  which   the 

horse  became  frightened 612 

"9.  killing  of  stock  on  railroad  track -presumption   of  negligence — 
the  question  of  negligence  should  have  been  left  to  the  jury 685 

10.  the  fact  that  plaintiff  did  not  come  to  a  full  stop  to  listen  for  the 

train,  buc  brought  her  horse  to  a  slow  walk  in  order  to  listen, 
was  not  per  se  con trihutory  negligence 788 

11.  the  question  of  contributory  negligence  was  properly  submitt<ed 

by  the  instructions  in  a  certain  case 788 

12.  defective  appliances  furnished  to  servant  by  master— what  consti- 

tuted negligence  in  that  regard  in  certain  case 747 

18.  death  from  electric  shock— as  to  negligence  of  telephone  company 
in  putting  up  its  wires  and  allowing  a  ''dead  wire"  to  hang  in 

close  proximity  to  an  electric  light  wire 761 

14.  the  term  "wilful  neglect"  defined  as  used  in  the  Constitution  and 

statute         • ••  •••  •...    ■  ......    ....   iXix 

16.  the  word  "gross,"  when  used  to  qualify  the  word  "negligence," 
is  a  relative  one,  and  is  supposed  to  emphasize  merely  the  want 
of  due  oarv 761 

16.  negligence  is  gross  or  ordinary,  according  to  the  ciicumstances 

under  which  due  care  is  omitted  to  he  exercised. .   761 

17.  a  section  foreman  on  a  railroad  was  not  guilty  of  negllgncee  in 

undertaking  to  assist  a  section  hand  in  carrying  a  cross-tie,  the 
foreman  being  a  stout  man 880 

18.  crossing  street  car   track   in  front  of  an   approaching   sar,  with 

knowledge  of  its  approach,  was  contributory  negligence. .   981 

19.  action  to  recover  for  death  of  horse  through  alleged  negligence  of 

trainer— latter  required  to  take  such  care  as  an  ordinarily  prudent 
man  would  take  of  his  own  property 937 

20.  the  court  ought  noti  to  take  the  question  of  negligence  or  contrib- 

utory negligence  from  the  jury,  where  different  findings  might 
reasonably  be  made  by  men  of  average  intelligence 957 

21.  failing  to  stop  and  listen   tiefore  passing  over  a  public  railroad 

crossing  in  a  crowded  city  is  not  per  se  contributory  negligenoe. .  957 
"22.  action   to  recover  damages  for  the  destruction   of  a  barn   by  fire 
caused  by  sparks  from  railroad  locomotive — a  specific  allegation 
of  the  facts  constituting  contributory  negligence  is  not  necessary 

in  pleading  such  negligence  as  a  defense 1079 

2B.  the  word  "willful."  as  descriptive  of  a  degree  of  negligence,  is 
now  eliminated  from  the  statute— plea  of  contributory  ncrgligenoe 

as  a  defense  to  an  action  for  willful  neglect 1082 

24.  where  a  passenger  on  a  railroad  train,  in  passing  through  a  tun- 
nel, volunt^trily,  though  inadvertently,  placed  bis  arm  outside 
the  car  window,  thereby  receiving  an  injury  resulting  in  death, 
he  was  guilty  of  such  contributory  negligence  as  precluded  a  re- 
covery of  damages  from  the  railroad  company 1088 
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:NKW  promise-  Pa«e. 

action  upon  a  new  promise  to  pay  a  debt  barred  by  limitation— proof 
as  to  the  promise  belnf?  conflicting,  the  Judgment  for  the  defend- 
ant Is  not  disturbed 904 

^BW  TRIAL- 

1.  where  a  judgment  was  rendered  on  the  24th  day  of  the  month,  a 
motion  for  a  new  trial  made  on  the  S7th  day  of  the  month  was 
too  late 171 

8.  the  statement  that  the  verdict  is  '^contrary  to  law"  is  too  general 
and  indefinite  to  be  considered  as  a  ground  for  new  trial 178 

3.  no  reversal  on  account  of  action  of  court  in  granting  a  new  trial 

ill  the  absence  of  a  bill  of  exceptions S8S 

4.  the  court  was  authorized  to  grant  a   new   trial   upon   additional 

grounds  filed  within  three  dajs  after  verdict 229 

^.  motion  for  new  trial  upon  ground  of  newly  discovered  evidence — 
properly  refused  where  the  evidence  was  only  cumulative  and   It 

was  doubtful  if  due  diligence  had  been  used  by  defendant 558 

^.  ''error  of  law  occurring  at  the  trial  and  excepted  to  at  the  time  by 
the  defendant,"  a8»if?ned  as  (zrounds  for  a  new  trial,  is  not  suffi- 
cient to  authorize  this  court  to  reverse  for  an  error  in  giving  or  re- 
fusing instructions.- 682 

7.  surprise  as  ground  for  new  trial— circumstances  of  certain  case 
afforded  no  grounds  for 665 

5.  the  trial  court   should  be  allowed   a   reasonable  discretion   as  to 

granting    new    trials— no   reverFal    because   of   the  action  of  the 

lower  court  in  granting  a  new  trial 748 

^.  plaintiff  in  certain  action  entitled  to  new  trial  upon  the  grounds 
of  accident  and  surprise,  of  newly -discovered  evidence  and  of  the 
insufficiency  of  the  evidence 866 

I.  newly-discovered  evidence,  wiiich  will  entitle  a  party  to  a  new  trial, 

was  not  intended  to  lie  confined  merely  to  testimony  of  living  wit- 
nesses, but  applies  to  any  character  of  competent  evidence 868 

II.  there  was  no  error  in  refusing  a  new  trial,  asked  upon  the  ground 

of  "accident"  in  certain  case 901 

12.  action  for  injury  to  church  from  construction  of  railroad  along 
street  in  front  of  it— the  fact  that  the  jury  viewed  the  property 
after  dark,  and  that  one  of  the  plaintiffs  who  furnished  the  lan- 
terns was  present,  does  not  afford  grounds  for  a  new  trial 1111 

KEXT  FRIKND- 

suit  in  name  of  next  friend— amendment  of  petftion 945 

NOTICK- 

1.  where  a  certificate  of  stock  was  assigned  to  a  principal  on  a  note  to 
secure  a  particular  note  in  bank,  he  having  no  authority  to 
pledge  it  for  any  other  purpose,  a  pledge  of  same  by  the  principal 
to  a  surety  on  another  note  can  not  be  enforced  against  the 
owner,  bince  the  surety  had  notice  of  the  purpose  of  the  assign- 
ment       80 

^2.  the  requirement  of  an  insurance  policy  that  immediate  notice  of 
the  accident  or  death  shall  be  given  may  be  waived  by  the  com- 
pany or  its  general  agent 161 

3.  when  the  creator  of  a  nuisance  is  entitled  to  notice  from  those  in- 

convenienced thereby 278 

4.  waiver  by  the  general  freight  agent  of  a  railroad  company  of  no- 

tice to  the  company  of  loss  occasioned  by  d**lay  in  the  transporta- 
tion of  live  stock 276 

5.  a  senior  lien  holder  will  be  regarded  as  having  notice  of  the  junior 

lien  if  he  has  notice  of  facts  sufficient  to  put  him  upon  inquiry..  281 

:nuisance- 

1.  if  actual  Injury  results  to  plaintiff's  spring  by  reason  of  the  drain- 
age from  a  privy  running  into  same,  lie  will  not  be  precluded 
from  procuring  an  abatement  of  the  privy  as  a  nuisance  by  rea- 
son of  the  dismissal  of  his  petition  to  enjoin  the  erection  of  the 
privy  because  of  uncertainty  as  to  the  anticipated  damage 78 

:2.  the  maintenance  of  a  dam  in  such  a  way  as  to  emit  disagreeable 
odors  affords  a  right  of  action  to  those  who  may  be  inconveni- 
enced   278 

^.  consent  to  the  creation  of  a  nuisance— cop  sent  to  its  continuance 
withdrawn  when  notice  to  that  effect  Is  given 278 

4.  the  creators  of  a  nuisance  entitled  in  certain  case  to  some  notice 
from  those  inconvenienced  thereby 278 
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NUISANCE— Continued.                                                                                Page* 
6.  an  indiotment  against  the  mayor  and  oouncilnaen  of  a  city  f6r 
Buffering  a  nuisanoe  on  a  public  highway  in  the  6ity,  by  sulTeriDg 
persons  to  make  indecent  exposures  of  their  persons,  failed  to  state 
laots  which  constitute  an  offense 647 

6.  recovery  of  damages  on  acponnt  of  animals  being  insufficiently 

buried  by  defendant  near  residence  of  plaintiff— if  done  wantonly 
and  maliciously  punitive  damages  may  be  recovered 8S4 

7.  obstruction  of  alley— nuisance— measure  of  damages  to  owner  of 

lot  abutting  upon  the  alley d89,  90& 

NUNC  PRO  TUNC  0RDKR8- 

1.  where  an  error  in  a  judgment  was  a  misprlssion  of  the  clerk  the 
court  properly  entered  a  judgment  nunc  pro  tunc S6(l 

8.  nunc  pro  tunc  order,  entered  after  the  expiration  of  ten  years,  was 

proper  in  certain  case 1068 

OBTAINING  MONEY  BY  FALSE  PRETENSES- 

as  io  what  facts  necessary  to  be  alleged  to  charge  the  offense 42& 

OFFICE  AND  OFFICER- 

1.  there  having  been  no  election  in  November,  1808,  of  trustees  of  a 
town  of  the  sixth  class,  the  old  trustees  held  over  by  virtue  of  the 
provision  of  section  167  of  the  Constitution,  that  they  should  hold 
until  their  successors  should  be  elected  and  qualified  .  18 

8.  the  legislature  has  the  power  to  authorise  the  county  court  to  de- 
clare the  office  of  sheriff  vacant  upon  the  failure  of  the  incumbent 
to  renew  eicher  his  revenue  bond  or  general  official  bond  within 
the  time  fixed  by  statute S& 

8.  the  county  court  has  the  power  to  accept  the  renewal  bond  of  a 
sheriff  after  the  first  Monday  in  January,  which  is  the  date  fixed 
by  statute,  and  having  done  so  it  is  too  late  to  declare  the  oflioe 
vacant ,    25 

4.  the  marshal  of  a  town  of  the  fifth  class  has  no  authority  to  execute 

an  order  of  attachment  from  the  circuit  court,  although  the  order 
be  directed  to  him  . .  185> 

5.  the  ofi9ce  of  deputy  sheriff  is  incompatible  with  the  ofiSce  of  city 

collector 94& 

6.  the  office  of  deputy  sheriff  is  a  *' county  office"  within  the  meaning 

of  section  874fi.  Kentucky  Statutes.   245 

7.  removal  of  ^'officers  of  towns  and  cities* '-^constitutional  provisions 

apply  as  well  to  officers  created  by  statute  as  by  the  Constitution.  89d 

8.  a  general  power  to  remove  an  officer  does  not  give  right  to  remove 

except  for  causes  upon  noticd  and  trial  — 889 

9.  section  2794,  KentucKy  Statutes,  does  not  confer  upon  the  mayor 

and  board  of  aldermen  the  power  to  remove  a  city  officer  without 
cause 889 

10.  the  court  assumes  that  members  of  the  board  of  public  safety  and 

the  board  of  public  works  of  the  city  of  Louisville  are  officers 
whose  removal  is  provided  for  by  section  2794,  Kentucky  Statutes,  88d 

11.  where  no  cause  of  removal  have  b^n  designated  by  the  statute  the 

common-lHW  rule  supplies  the  deffot— removal  for  malfeasance  or 
misfeasance 841 

12.  as  to  how  vacancies  in  elective  offices  for  towns  and  cities  shall  b« 

filled— vacancy  in  office  of  mayor  of  city  of  first  class 864 

18.  presidential  electors  ara  "State  officers"  within  the  meaning  of 

section  152  of  the  Constitution 864 

14.  common  school  trustees  are  "district  officers'*  within  the  meaning 

of  section  152  of  the  Constitution 864 

16.  the  salary  of  a  city  officer  may  be  fixed  by  statute  or  ordinance 

after  he  goes  into  office  where  no  salary  has  theretofore  been  fixed.  42T 

16.  a  statute  fixing  the  minimum  limit  to  the  salaries  of^he  members 

of  the  boards  of  public  safety  and  public  works  of  a  city  did  not 
fix  the  salaries  of  those  officers 487 

17.  who  are  olficnrs  within  the  meaning  of  the  Constitution— salaries 

of  certain  officers  can  not  be  increased  or  diminished  during  the 
terms  for  which  they  were  elected,  though  their  salaries  may  have 
been  fixed  after  they  went  into  office '  iST 

18.  compensation  of  jailer  for  attending  upon  and  furnishing  fuel. 

light  and  water  to  the  county,  quarterly  and  circuit  courto— re- 
port to  auditor 481^ 

19.  the  jailer  is  not  required  or  authorized  by  law  to  furnish  fuel,  light 

and  water  to  aov  of  the  county  or  other  officers 481^ 
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OFFICE  AND  OFFICER-Contlnued.  Page. 

80.  appointment  to  fill  vaoanoy  In  the  offioe  of  Inspector  of  illumina- 

ting oils  for  Jefferson  oounty— appointee  holds  for  the  unexpired 
term  only 688, 

81.  the  sheriff  having  colleoted  of  a  corporation  the  full  amount  of 

taxes  fixed  by  a  judgment  whioh  is  still  in  force,  he  oan  not  lie 

held  liable  for  his  failure  to  collect  a  greater  amount 6?li 

88.  the  tax  on  the  franchise  of  a  corporation  is  nut  collectible  by  the 

sheriff 681. 

88.  a  city  council  whioh  has,  in  the  exercise  of  discretion  given  by 
the  general  assembly,  established  a  city  ofSce,  may  at  its  pleasure 

abolish  it ft84. 

84.  town  marshal  had  right  to  levy  execution,  issued  by  a  justice  of 
the  peace,  upon  property  outside  of  the  corporate  limits  of  the 

town 981, 

86.  liability  of  officer  for  trespass,  who  acted  under  void  appointment 
but  under  valid  judgment  of  the  court  in  seizing  personal  prop- 
erty   984 

86.  olBcer  may  show  in  mitigation  of  damages  that  plaintiff  received 

the  benefit  of  the  sale  of  the  property 984 

OFFICIAL  BONDS- 

1.  sureties  on  the  official  bond  of  a  city  ol^cer  are  bound  as  such,  al- 
though the  offioer  may  have  been  ineligible  to  the  office  by  reason 
of  his  failure  to  make  a  settlement  with  the  city  for  a  preceding 

term,  as  was  required  by  ordinance 877- 

8.  suit  by  county  levy  bond  of  sheriff— allegation  necessary  in  peti- 
tion as  to  approval  of  bond  by  county  judge 80^ 

8.  the  county  judge  was  the  proper  person  to  verify  the  petition  in  a 

suit  by  the  county  on  the  county  levy  bund  of  the  sheriff 80^ 

ORDINANCES- 

1.  as  to  passage  and  publication  of  ordioances  for  improvement  of 
streets  in  cities  of  the  first  class— two  weeks  to  elapse  between 
first  and  second  passage 888 

8.  validity  of  ordinance  for  original  construction  of  street—ordinance 

valid  in  part  and  void  in  ijart 838. 

8  no  provision  in  charter  for  cities  of  the  third  class  for  testing  the 
validity  of  city  ordinances— method  for  testing  same  is  by  appeal 
from  judgment  in  police  court 269- 

4.  an  ordinance  of  a  city  of  the  third  class  providing  for  the  punish- 
ment of  the  offense  of  gaming  is  void 269 

6.  validity  of  city  ordinance  providing  for  the  improvement  of  streets 
at  the  cost  of  adjacent  lot  owners— ordinance  need  not  prescribe 
the  width  and  thickness  of  the  stone 279. 

6.  an  ordinance  of  a  city  of  the  third  class  providing  for  the  levying 

of  a  license  tax  was  not  void  for  uncertainty  as  to  the  purpose  for 
which  it  was  levied 284 . 

7.  an  ordinance  providing  for  the  payment  of  a  license  fee  for  the 

sale  of  beer,  which  has  been  brewed  out  of  the  city,  will  not  be 
held  unconstitutional  in  the  absence  of  an  averment  that  such 
license  fee  is  not  charged  upon  such  goods  manufactured  in  the 

city ,865. 

B.  defect  in  record  of  the  passage  of  city  ordinance 881 

9.  ordinance  for  the  improvement  of  a   street  is  not  an  ordinance 

which  requires  the  signature  of  the  mayor  under  section  8804  of 

the  Kentuclcy  Statutes., 882- 

PARENT  AND  CHTLD- 

1.  a  daughter,  who  went  to  her  father's  home  upon  the  death  of  his 
wife  and  lived  with  him  until  his  death,  is  not  entitled  to  recover 
for  her  services  in  the  absence  of  a  contract  to  pay 488 ; 

8.  to  entitle  a  daughter  to  recover  for  personal  care  and  atteniion 

bestowed  upon  her  mother,  there  must  be  a  promise  to  pay,  ex- 
press or  implied 883- 

8.  the  stepson  has  no  interest  in  the  estate  of  his  stepfather  by  reason 
of  thB  fact  that  It  was  largely  the  result  of  the  industry  and  econ- 
omy of  his  mother 1065, 

PARTIES  TO  ACTIONS- 

1.  though  the  children  of  the  beneficiary  of  a  trust  fund,  to  whom  be 
had  transferred  his  interest,  had  the  right  after  his  death  to  bring 
an  action  to  recover  the  fund,  still  the  administrator  of  the  de- 
oeased  should  be  made  a  party  to  the  action 1ft; 
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Parties  to  actions -continued.                                                        Page, 
d.  when  «ne  cot  a  party  to  an   action   is  bound  by  tbe  judgment 
tbereiB 65 

5.  as  tbe  oorapaity  which  controlled  tbe  defense  in  an  action  to  be  re- 

garded as  already  a  party  defendant  and  bound  by  the  judgment, 
tbe  court  properly  «ejeoted  an  amended  petition  seeking  to  make 
it  a  party 65 

"'4.  if  a  corporation  bad  not  been  bound  by  a  Judgment  rendered  in  an 
action  it  would  have  been  too  late  after  appeal  and  judgment  to 
bring  it  into  tbe  litigation 65 

^6.  if  tbe  defendant  In  the  original  action  was  a  necessary  party  to  an 
action  against  a  garnishee  who  failed  to  make  satisfactory  dis- 
closures, the  failure  to  make  him  a  party  does  not  afford  ground 
for  reversal,  there  being  no  special  demurrer  for  defect  of  parties.  573 

"6.  notes  beiog  made  payable  to  a  part  of  the  grantors  for  the  benefit 
of  all  and  assigned  by  the  payees  to  the  plaintiff,  the  other  grant- 
ors were  not  necessary  parties  to  the  action ^.  609 

7.  tbe  judgment  in  a  particular  action  reversed  that  other  persons 

may  be  made  parties  to  the  action 713 

8.  tbe  agent  is  not  a  necessary  or  proper  party  to  an  action  by  tbe 

principal  on  a  note  upon  which  the  agent  had,  without  tbe  au- 
^  thority  of  the  principal,  credited  tbe  price  of  a  horse 1087 

Partition- 

1.  in  action  for  partition  of  lands  between  joint  owners,  what  one  or 
more  of  them  may  have  previously  taken  or  derived  therefrom  is 
a  proper  subject  of  the  litigation 909 

9.  action  for  partition— lien  upoi\  tbe  land  by  one  joint  tenant  not 

supported  by  the  testimony 1068 

-PARTNERSHIP- 

1.  as  to  tbe  rights  of  partnership  and  individual  creditors  — 139 

2.  while  entries  in  partnership  books  are  prima  facie  correct  an  error 

shown  to  have  been  committed  may  oe  corrected,  and  tbe  error 
may  bo  established  by  other  books  connected  with  the  partnership.  150 

8.  this  court  fn  tiie  alfspnce  of  the  firm  books,  will  nor.  disturb  tbe 
judgment  of  the  chancellor,  based  upon  the  report  of  a  commis- 
sioner, stating  in  detail  the  partnership  transaction 150 

4.  certain  contract  between  tlie  parties  created  a  partnership  which 
could  not  be  terminated  by  one  of  them  at  his  own  will  and  pleas- 
ure       187 

6.  settlement  of — compensation  of  one  partner  for  his  services 187 

<5.  settlement  of  partnership  accounts— crediting  one  partner  with 

what  he  had  paid  another  for  his  position  in  the  firm 883 

7.  firm  not  charged  with  not^^;)  discounted  in  bank,  the  proceeds  of 

which  were  appropriated  by  one  partner  to  his  individnal  ust^ 384 

8.  settlement  of  partnership  acoounts- withdrawal  of  member  of  a  firm 

and  his  interest  passing  into  other  firms  subsequently  formed— 
member  of  sncceedlngfirni  responsible  upon  partnership  liability.  400 

9.  a   settlement   of  partiierBhlp  accounts,  which  was  signed   by  the 

parties  as  a  firm  in  their  individual  names,  must  be  assumed 
correct  after  the  lapse  of  thirty  years 400 

10.  insolvent  firm  placed  assets  in  bauds  of  member  of  a  partnership, 

being  indebted  to  him  as  an  individual  and  as  to  his  partnership 
—upon  settlement  of  the  partnership  it  should  not  tie  charged 
against  the  member  that  be  failed  to  appropriate  the  assets  to  the 
partnership  debt 400 

11.  where  partner  withdrew  from  firm  and  those  succeeding  him   re- 

tained his  assets  and  used  them,  compound  interest  can  not  be 
charged  in  the  absence  of  a  contract 400 

12.  as  to  power  of  partner  tu  bind  tbe  firm— allegation  of  petition  in 

-  action  to  recover  on  obligation  sifzned  in  firm  name 831 

18.  settlement  of  partnership— plaintiff  and  defendant  each  entitled  to 

one-half  the  assets  of  the  firm 866 

'14.  action  against  administrator  upon  a  promissory  note  executed  by 
his  intestate  for  balance  due  upon  purchase  price  of  interest  in 

stock  of  goods— settlement  of  partnership  accounts 1041 

^15.  note  signed  by  partners  as  individuals— a  suit  pending  to  settle 
tbe  partnership  does  not  postpone  tbe  right  of  the  creditor  to  re- 
cover judgment  on  the  note  and  to  collect  same 1061 


FKAZIEK,    AC.    V.     DOWLING,    &C  IIO^ 

• 

ca,  sa,y  hence  he  had  no  ri;»ht  to  apply  to  any  court  for  a  release  or 
discharge,  for  he  was  not  restrained  of  his  liberty  by  anyone. 

In  the  numerous  eases  decided  by  this  court  involvinj<  the  respon- 
sibility of  l)ai],  or  dischar^^e  of  insolvent  debtors,  we  have  not  found 
a  case  in  which  the  circuit  court  or  a  circuit  judgre  had  ordered  the- 
discharge  of  an  insolvent  debtor,  nor  have  counsel  referred  to  any 
such  case. 

We  think  it  manifest  that  the  circuit  court  had  no  jurisdiction  nor 
authority  to  entertain  the  motion  of  Harris  to  be  allowed  to  take- 
the  oath  to  be  discharged,  nor  to  receive  the  schedule  of  property, 
and  the  orders  and  Judgment  in  that  regard  are  null  and  void,  and 
are  no  defense  to  this  action. 

The  judgment  appealed  from  is,  therefore,  reversed  and  cause  re- 
manded, with  directions  to  overrule  the  demurrer  and  for  proceed- 
ings consistent  with  this  opinion. 

If,  however,  the  appellee  has  any  valid  defense  he  should  be- 
allowed  to  plead  it. 


Frazier,  Ac.  v.  Dowling,  &c. 
(Filed  February  13, 1897— Not  to  be  reported.) 

Trac/c-rnarfrs— The  purchasers  of  a  distillery  known  as  the  "Waterfill  & 
Frazier"  distillery,  and  of  the  exclusive  privilege  to  use  the  brand  **Waterfill 
&.  Frazier"  in  the  manufacture  of  whisky,  are  entitled  to  protection  in  the  use 
of  that  brand  as  against  the  iirm  of  Waterfill  &  Frazier,  composed  of  one  of 
the  original  owners  of  the  brand  and  a  son  of  the  other.  And  the  fact  that  the 
defendants  sought  to  be  enjoined  from  using  the  brand  purchased  by  plain- 
tiffs discarded  the  brands  with  which  they  commenced  business,  and  which 
were  unobjectionable,  and  imitated  the  plaintiffs'  system  of  making  their 
goods,  is  evidence  of  fraudulent  intent.  Nor  is  the  use  of  the  word  ''Distillers" 
by  plaintiffs  after  the  words  of  the  old  brand  calculated  to  deceive  the  trade, 
or  the  public,  and  hence  this  fact  does  not  operate  to  prevent  plaintiffs  from 
obtaining  relief. 

Thomas  F.  Hargis  and  Phelps  &  Thum  for  appellants. 
Humphrey  &  Davie  for  appellee-i. 

■ 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

Beginning  in  1870  the  firm  of  Waterfill  &  Frazier,  composed  of  W. 
J.  Waterfill  and  R.  H.  Frazier,  built  up  in  the  course  of  several  yeara 
a  widespread  reputation  lor  a  brand  of  whisky  manufactured  by  them 
in  Anderson  county,  consisting  of  the  words  **  Waterfill  &  Frazier^ 
distillers,  hand-made  sour-mash  whisky,  Anderson  county,  Ken- 
tucky," the  particular  words  composing  the  brand  being  "Water- 
fill  &  Frazier,^'  coupled,  however,  with  the  other  words  as  arranged 
al)Ove. 

In  1882  Waterfill  sold  his  interest  in  the  distillery  and  in  the  brand 
to  his  partner,  Frazier,  who  continued  the  business  as  before. 

In  1885  Waterfill  again  became  the  owner  of  a  half  interest  in  the 

f>roperty  and  business  in  connection  with  John  and  Edward  Bow- 
ing, Frazier  conveying  to  them  the  "Waterfill  A  Frazier  distillery,'' 
so  known  throughout  the  entire  country  and  so  named  in  the  gov- 
ernment records,  together  with  the  exclusive  privilege  to  use  the 
brand  of  **  Waterfill  &  Frazier"  in  the  manufacture  of  whisky.    The 
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,    8.  to  Buspend  upon  appeal  the  powers  of  the  admiDlstrator  appointed 
by  the  county  oourt  it  was  Deoessary  to  execute  a  supenedeas 

bond 808 

.  A.  JurlsdiotioD  of  county  court  to  appoint  administrator  in  oertain 

case— doQoioU  of  infant  ward 878 

6.  widow  and  heirs  of  decedent,  and  not  the  administrator,  proper 
persons  to  sue  for  breach  of  contract  to  grant  decedent  paesway 
over  oertain  lands 988 

6.  right  of  administrator  to  acquire  by  assignment  a  promissory  note 

—may  maintain  an  action  thereon  without  alleging  that  it  is  an 

as$)et  of  the  estate 970 

l^LEADINGS- 

1.  while  a  pleading  must,  upon  demurrer,  be  construed  against  the 
pleader  where  the  averments  are  of  doubtful  meaning,  yet  where 
there  has  been  no  demurrer  to  a  petition  and  no  motion  to  make 
its  averments  more  specific  It  will,  if  possible,  be  so  construed 
upon  appeal  as  to  uphold  a  judgment  in  favor  of  plaintiff  9 

a.  it  is  the  duty  of  the  court,  upon  or  without  motion,  to  compel  the 
parties  to  form  a  material  issue  in  the  action,  and  to  cause  all 
redundant  or  irrelevant  matter  to  be  strioisen  from  the  pleadings.    46 

-8.  the  court  upon  sustaining  a  demurrer  to  pleading  is  not  required 
to  give  leave  to  amend  unleEs  such  leave  is  asl^ed 61 

A.  as  the  company  which  controlled  the  defense  in  an  action  is  to 
be  regarded  as  already  a  party  defendant  and  bound  by  the  judg- 
ment, the  court  properly  rejected  an  amended  petition  seeking  to 
make  it  a  party  .   66 

^  in  an  action  to  enjoin  the  erection  of  a  schoolhouse  and  nutnousiss, 
including  a  privy,  on  the  ground  that  the  drainage  would  ran 
into  plaintiff's  spring,  the  petition  was  properly  dismissed,  since 
it  was  indefinite  as  to  the  anticipated  damage 78 

<.  it  was  not  improper  for  the  courc  to  permit  the  filing  of  an  amended 
answer  to  conform  to  the  proof  in  certain  case ....    86 

7.  in  a  suit  upon  a  policy  of  life  insurance,  although  the  petition  is 

defective  in  that  its  averments  as  to  the  performance  of  condi- 
tions precedent  are  too  general,  such  defects  are  cured  by  a  verdict 
for  plaintiff 96 

8.  in  an  action  by  the  heirs  of  the  husband  to  recover  land  belonging 

to  husband  and  wife  the  defendant,  who  does  not  by  his  answer 
as^rt  claim  to  the  land,  can  not  complain  in  this  court  for  the 
first  time  that  the  heirs  of  the  wife  were  not  joined  as  parties 1S7 

9.  the  requirement  of  the  Code  that  in  an  action  for  the  recovery  of 

land  "the  answer  of  the  defendant  must  state  whether  or  nut  be 
claims  it  or  any  part  of  it"  is  imperative 137 

10.  in  an  action  for  the  settlementof  a  partnership,  in  which  the  plain- 

tiff alleges  in  his  petition  that  defendant  was  to  k«epthe  aooounta 
aod  has  refused  to  permit  plaintiff  to  examine  the  books  or  to 
make  a  settlement  with  him,  an  answer  setting  up  the  condition 
of  the  parcnership  and  the  liability  of  the  one  to  the  other  in  the 
conduct  of  the  partnership  business  required  no  reply IGO 

11.  the  denial  in  an  answer  of  knowledge  or  information  suflScient  to 

form  a  belief  as  to  the  making  of  a  certain  plat  of  a  city,  set  ont 
in  the  petition,  and  the  recovery  of  same  was  not  good,  as  the 
plat,  being  a  matter  of  public  record,  is  presumptively  within  de- 
fendant's Knowledge 166 

12.  there  l)eing  no  sufiQcient  denial  of  the  acts  constituting  a  dedioa- 

tion  of  a  street,  a  denial  that  there  was  a  dedication  is  but  a  con- 
clusion of  the  pleader,  and,  therefore,  not  good 165 

18.  a  pleading  is  to  be  construed  most  strongly  against  the  pleader^ 

as  to  sufficiency  of  pleading  in  certain  case        166 

14.  in  an  action  upon   an  acoident  insurance  policy  which  provided 

that  no  action  should  be  instituted  until  thirty  days  after  proof 
of  loss,  a  plea  that  the  action  was  instituted  within  that  time 
was  a  plea  in  abatement— when  offered  at  the  next  term  after  a 
plea  in  bar  had  been  filed  it  came  too  late 161 

15.  if  the  petition  in  an  action  for  negligence  specifies  the  negligence 

complained  of,  the  plaintiff  can  not  recover  upon  showing  a  differ- 
ent character  of  negligence 164 

16.  the  same  rule  applies  if  the  plaintiff  specifies  the  particular  officer 

or  agent  who  is  charged  with  the  negligent  act 164 
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17.  an  objeotloD  to  a  pleadlDg  upon,  the  gronnd  it  is  not  verified  by 
oath  must  be  made  before  the  commeDcement  of  the  trial,  other- 
wise it  will  be  rt*garded  as  waived 160 

^8.  the  plea  of  contributory  negleot  is  affirmative  matter  which  must 
ba  controverted , .  824 

19.  where  i^rnurant'of  fraud  at  the  time  of  filing  original  petition,  the 
plaintiff  Was  properly  allowed  to  file  an  amendment  setting  up 
the  fraud ...', 226 

"80.  even  though  a  petition  was  defective  the  action  of  the  court  in 
overruling  a  demurrpv  thereto  was  not  prejudicial  to  the  defend- 
ant where  the  plaintiff  afterwards  pleaded  over 288 

Si.  a  petition  was  defective  in  failing  to  allege  that  the  required  sum 
was  subscribed  where  under  a  contract  a  certain  sum  should  be 
subscribed  by  a  certain  time 246 

82.  plaintiff,  having  replied  to  answer,  can  not  complain  that  the  an- 

swer was  not  good  because  not  denominated  a  counterclaim  or 
set  off 258 

SB.  the  allegation  of  the  answer  that  twenty-two  years  had  elapsed 
from  the  making  of  the  embankment;  before  the  commencement 
of  the  action  was  sufficient  foundation  for  a  plea  of  limitation 
without  stating  the  time  when  it  wa<4  made  276 

84.  erroneous  conclusion  of  the  pleader— pleadings  must  be  construed 

most  strongly  against  the  pleader S02 

86.  provision  in  policy  that  the  beneficiary  was  not  to  get  the  full 
amount  of  the  policy  if  the  insured  was  killed  in  any  occupation 
more  hazardous  than  druggist— petition  should  negative  that  ooq- 
ditlon difi 

86.  action  to  recover  purchase  price  of  machinery— plea  of  breach  of 

warranty  and  counterclaim— answer  offering  tn  return  the  ma- 
chinery should  not  have  been  permitted  to  be  filed 846 

87.  allegation  of  petition  that  railroad  track  where  plaintiff  was  hurt 

had  been  used  as  a  passway  for  years,  "with  the  consent  and 
knowledge"  of  company,  can  not  be  construed  to  import  an  ex- 
press consent  to  such  ute  s  i  as  to  have  made  it  the  duty  of  the 
servants  of  the  company  to  lieep  a  special  lookout  at  that  point . .  484 

88.  action  for  damages  tor  injuries  at  hands  of  railroad  company- 

petition  was  fatally  defect  ve  in  failing  to  show  that  plaintiff 
had  a  right  to  be  on  the  tr  ick 484 

89.  amended  answers  offered  to  conform  to  the  proof  properly  rejected 

where  the  defendant  might,  by  ordinary  diligence,  have  sooner 
known  all  the  faces  alleged,  if  true 444 

90.  action  to  have  mortgage  operate  as  an  assignment  of  all  the  mort- 

gagor's property  for  benefit  of  creditors— necessary  averments 
should  be  definitely  and  distinctly  made  in   the  petition— denial 

of  knowledge  or  informatioD,  etc  ,  not  sufficient 468 

81.  action  against  livery-stable  keeper  to  recover  for  the  death  of 
plaintiff's  horse,  resulting,  as  alleged,  by  the  negligent  hitching 
of  the  horse— error  to  strike  from  the  answer  an  allegation  that 
the  horse  slipped  the  halter  and  escaped  by  reason  of  its  own 
restlessness,  without  negligence  on  the  part  of  defendant 470 

83.  in  an  action  to  recover  the  purchase  price  of  land  the  vendees  are 

not  entitled  to  a  reduction  on  acccuot  of  an  encumbrance  upon 
the  land  without  alleging  facts  showing  that  the  encumbrance 

exists 618 

88.  action  to  enjoin  collection  of  taxes— uenial  in  plaintiff's  reply  that 
it  "had  in  the  city  and  subject  to  taxation  the  property  in  the  an- 
swer mentioned"  was  merely  a  denial  that  the  property  was  sub- 
ject to  taxation  and  not  that  it  owned  the  property 548 

84.  action  against  garnishee  who  failed  to  make    satisfactory  dis 

closures— failure  to  allege  that  the  attachment  was  sustained  did 
not  make  the  petition  bad  on  demurrer 578 

85.  action  on  the  official  bond  of  county  clerk  to  recover  license  fees 

which  he  collected  and  failed  to  pay  over — not  necessary  to  allege 
that  the  licenses  were  granted  by  the  county  court 586 

86.  amended  answer  of  infant  defendants— not  prejudicial  error  for 

court  to  impose  as  the  condition  to  its  filing  that  it  should  be 
traversed  of  record 608 

87.  the  court  had  discretion  to  impose  reasonable  terms  in  permitting 

one  of  the  defendants  to  file  his  answer  out  of  time 608 
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88.  a  denial  that  plaintiff  is  the  owner  of  the  notes  ^'as  the  assignee  of 

the  vendors  in  the  deed"  is  objectionable 60ftr 

89.  a  denial  that  by  the  terms  of  the  deed  a  lien  was  retained  to  secure 

the  payment  of  the  notes  is  a  mere  conclusion  of  lavf .  — OCfi^ 

40.  a  mere  denial  of  information  and  belief  as  to  whether  the  payees 

assigned  the  notes  sued  on  is  not  good WBt 

41.  suit  to  recover  salary  as  city  attorney—saffldeuoy  of  answer  which 

put  in  issue  the  facts  of  plaiDtifT'H  election 69ft 

42.  when  factR  alleged  afflrniutively  in  the  pleading  of  one  party  are 

presumptively  within  the  knowledge  of  the  other   party  justice 

requires  a  sent  ightf  or  ward  denial  or  confession 661 

48.  action  for  tresptiRS— allegation  t hut  defendant  forcibly  removed  the 
furniture  of  plaintiff's  intestate  from  her  house  and  placed 
another  in  the  possession  of  the  house— sufficient  to  deny  in  the 
answer  that  the  plaintiff's  intestate  was  in  the  rightful  posses- 
sion of  the  land  or  that  the  person  so  charged  forcibly  or  without 
right  removed  any  of  the  furniture  from  her  house 71ft 

44.  action  agaiuRt  bank  directors  to  recover  damages  for  false  state- 

ment published  as  to  the  condition  of  the  liank— petition  must 
allejze  that  the  statements  were  false,  so  known  by  the  directors 
and  made  by  them  to  deceive 71ft 

45.  defects  in  petition  cured  by  the  answer.   .  71ft 

46.  action  tu  recover  damages  for  injuries  sustained  by  reason  of  the 

failure  of  servants  in  charge  of  a  railroad  train  to  give  signal  for 
crossing— not  necessary  for  plaintiff  to  plead  tijat  the  failure  to 
give  the  signal  was  in  violation  of  law 738 

47.  amendment  of  pleadings  where  it  was  alleged  that  certain  terms 

of  the  contract  sued  on  had  l3een  omitted  by  mistake— failure  to 
verify 740 

48.  amendment  of  pleadings  to  conform  to  the  proof— not  error  to  re- 

fuse leave  to  amend  in  certain  case 742 

49.  defects  in  petliiou  cured  by  judgment 744 

60.  in  suit  on  county  levy  bond  of  sheriff  it  was  sufficient  to  aver  in 

the  petition  that  the  bond  was  accepted  and  approved  by  the 
county  court    80d 

51.  although  the  covenants  of  the  bond  sued  on  are  not  specifically  set 
out  in  the  petition,  the  pleading  must  be  held  good  after  judg- 
ment     809 

b2.  the  bond  being  referred  io  as  part  of  the  pleading  ''as  if  fully  set 
out"  must  Im  held  to  aid  in  some  degree  the  averments  of  the 
petition 808 

53.  the  county  judge  was  the  proper  j^erson  to  verify  the  petition  in  a 

suit  by  the  county  on  the  county  levy  bond  of  the  sheriff 809 

54.  the  defendants  can  not  complain  that  a  blank  in  the  petition  was 

not  filled,  as  they  did  not  ask  that  it  be  done 810 

65.  it  was  within  ihe  sound  discretion  of  the  court  to  allow  or  dis- 
allow the  filing  of  a  special  plea  in  certain  case 818 

6fi.  necessary  allegations  of  petition  in  action  to  recover  on  obligation 

signed  in  firm  name     . 831 

57.  when  petition  shows  on  its  face  that  several  paragraphs  relate  to 

the  same  cause  of  action  plaintiff  should  be  required  to  elect 
which  he  will  prosecute,  and  the  others  should  be  stricken  out...  881 

58.  in   an  action  for  malicious  pmsvcution  the  petition   Rhould   state 

that  the  charge  upon  which  the  arrest  was  made,  if  upon  any, 
was  false,  or  that  tne  arrest  was  without  probable  cause 903 

59.  in   an   action   for  false   imprisonment   the  petition   should   have 

alleged  thiUthe  officers  who  made  the  arrest  were  not  duly  elected 
and  quulifled  908 

60.  action  to  recover  damages  for  wrongful  suing  out  of  attachment- 

defects  in  petition  cured  by  onswtr    937 

61.  affirmative  allegation    properly  stricken   from  answer,  where  the 

denial  in  the  answer  had  put  that  question  in  issue 932 

62.  suit  in  name  of  next  friend— amendment  of  petition 945 

68.  action  to  recover  price  of  goods  sold  upon  faith  of  a  letter  of  credit 

- -suffloiency  of  petition 949 

64.  allegation  tliat  a   loss  occurred   by  the  negligence  of  one  or  the 

other  of  two  defendants  is  not  good  as  to  either  one  of  them 974 

65.  a  denial  in  the  reply  that  the  note  sued  on  was  obtained  by  fraud, 

misrepresentation  "and"  covin,  was  good 97Jk." 
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66.  action  to  recover  of  admiDistratriz  a  sum  of  moDey  deposited  with 

ber  intestate— not  necessary  for  plaintiff  to  allege  ownership  of 
the  money 1064 

67.  it  was  not  necessary  to  allege  the  avocation  in  which  the  intestate 

was  engaged 1064 

68.  action   to  recover  damages  for  the  destruction  of  a  bam  by  fire 

caused  by  sparks  from  railroad  locomotive— a  specific  allegation 
of  the  facts  constituting  contributory  negligence  is  not  necessary 

in  pleading  such  negligence  as  a  defense 1079 

60.  action  for  injury  resulting  in  death  received  by  putting  arm  out- 
side car  window— allegation  of  petition  of  willful  neglect  and  of 

gross  negligence— election 1083 

70.  an  action  was  begun  and  limitation  ceased  to  run  upon  the  filing 
of  a  petition  and  issuing  of  summons,  notwithstanding  a  mis- 
take in  the  summons  as  to  the  name  of  the  plaintiff 1090 

PLEDGE- 

where  a  certificate  of  stock  was  assigned  to  a  principal  on  a  note  to 
secure  a  particular  note  in  bank,  be  having  no  authority  to  pledge 
it  for  any  other  purpose,  a  pledge  of  same  by  the  principal  to  a 
surety  on  another  note  can  not  be  enforced  against  the  owner, 

since  the  surety  had  notice  of  the  purpose  of  the  assignment 80 

POSSESSION- 

1.  the  purchaser  at  an  execution  sale  entitled  to  a  writ  of  possession 

in  a  certain  case 176 

3.  motion  to  quash  writ  of  possession  improperly  sustained  in  certain 

case .' 896 

POWERS- 

1.  the  legislature  can  not  delegate  to  the  mayor  and  board  of  alder- 
men the  power  to  determine  for  what  causes  city  officers  may  be 

removed 829 

9.  general  power  to  remove  an  officer  does  not  give  right  to  remove  ex- 
cept for  cause  upon  notice  and  trial 839 

PRACTICE  IN  CIVIL  CA8ES- 

1.  appellant  can  not  complain  here  of  the  failure  to  file  the  exhibits 
referred  to  in  the  petition,  there  being  no  rule  asked  in  the  lower 
court  to  require  them  to  be  filed 3 

3.  it  is  the  duty  of  the  court,  upon  or  without  motion,  to  compel  the 

parties  to  form  a  material  issue  in  the  action,  and  to  cause  all 
redundant  or  irrelevant  matter  to  be  stricken  from  the  pleadings.    46 
8.  it  is  the  better  practice  to  set  up  and  controvert  the  grounds  for- 
provisional  remedies  in  separate  affidavits  and  not  in   the  plead- 
ings       46 

4.  the  court  upon  sustaining  demurrer  to  a  pleading  is  not  required 

to  give  leave  to  amend  unless  such  leave  is  asked 61 

6.  as  the  comx)anv  which  controlled  the  defense  in  an  action  is  to  be 
regarded  as  already  a  party  defendant  and  bound  by  the  judg- 
ment, the  court  properly  rejected  an  amended  petition  seeking  to 
make  it  a  party ^ 

6.  after  appeal  and  judgment,  unless  a  corporation  had  been  bound 

by  the  judgment,  it  was  too  late  to  bring  it  into  the  litigation. . .    66 

7.  where  in  an  action  on  a  note  the  defense  was  that  false  representa- 

tions had  been  made  as  to  the  subject  of  the  transaction,  a  good 
defense  was  presented,  but  this  allegation  having  been  traversed 
by  the  reply  the  defendant  should  have  sustained  the  defense  by  a 
preponderance  of  the  testimony 79 

8.  it  was  not  improper  for  the  court  to  permit  filing  of  an  amended 

answer  to  conform  to  the  proof  in  certain  case 86 

9.  in  an  action  upon  an  accident  insurance  policv  which  provided 

that  no  action  should  be  instituted  until  thirty  days  after  proof 
of  loss,  a  plea  that  the  action  was  instituted  within  that  time 
was  a  plea  in  abatement— when  offered  at  the  next  term  after  a 
plea  in  bar  had  been  filed  it  came  too  late 161 

10.  if  the  petition  in  an  action  for  negligence  specifies  the  negligence 
complained  of,  the  plaintiff  can  not  recover  upon  showing  a  differ- 
ent character  of  negligence .  •  •  •  164 

1),  the  same  rule  applies  if  the  plaintiff  specfles  the  particular  officer 
or  agent  who  is  charged  witji  the  negligent  act 164 

vol.  18—5 
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12.  as  to  plaolDg  a  oase  upon  the  equity  docket  under  the  rules  of 
practice  In  the  Daviess  Cirout  Court 167 

18.  where  a  judgment  was  rendered  on  the  94tb  day  of  the  month,  a 
motion  for  a  new  trial  made  on  the  27th  day  of  the  month  was 
too  late 171 

14.  where  the  defendant  failed  to  ask  in  her  answer  that  certain  relief 
be  granted  her,  the  court  was  not  authorized  to  grant  such  relief.  176 

16.  by  entering  his  appearance  to  a  motion  for  the  appointment  of  a 
receiver  and  filing  an  answer  the  defendant  waived  his  right  to 
complain  of  an  irregularity  regarding  the  entering  the  motion 188 

16.  as  to  time  for  filing  Dill  of  exceptions  when  day  for  filing  is  fixed 

by  order  of  court 900 

17.  order  overruling  motion  for  a  new  trial  was  a  final  order  and  the 

court  had  no  power  over  ii  after  the  term  of  court  at  which  it 
was  rendered 208 

18.  action  on  notes— plea  that  notes  were  procured  by  frauds-error  to 

render  personal  Judgment  until  that  issue  was  determined 288 

19.  the  failure  of  plaintiff  to  controvert  a  plea  of  contributory  neglect 

entitles  defendant  to  a  judgment  notwithstanding  the  verdict....  284 

20.  where  parties  were  brought  Into  court  and  made  defense  they  were 

not  prejudiced  by  failure  to  issue  summons  on  an  amended  peti- 
tion   286 

21.  even  though  a  petition  was  defective  the  action  of  the  court  in 

overruling  a  demurrer  thereto  was  not  prejudicial  to  the  defend- 
ant where  the  plaintiff  afterwards  pleaded  over 288 

29.  vendor's  lien  upon  land  over  which  the  vendee  had  sold  the  right 
of  way  to  a  railroad— -judgment  for  sale  of  the  property  on  each 
side  of  the  railroad— railroad  company  properly  permitted  to  file 
an  answer  and  cross  petition 410 

28.  a  plaintiff  can  not  recover  punitive  damages  unless  the  ^facts 
alleged  in  his  petition  show  his  right  to  such  relief 416 

24.  a  judgment  erroneously  describing  a  lot  of  ground,  for  the  recov- 
ery of  which  it  was  rendered,  mav,  at  a  subsequent  term  of  the 
court,  be  corrected  by  consent  of  the  parties 421 

26.  death  of  plaintiff  in  an  action  after  judgment— motion  at  subse- 
quent term  to  correct  judgment— failure  to  revive  in  name  of  her 
heirs  or  representative  was  immaterial,  since  they  were  brought 
before  the  court 488 

26.  where  a  party  has  testified  for  himself  in  chief  before  he  has  in- 

troduceo  other  testimony  for  himself  in  chief,  it  is  in  the  sound 
discretion  of  the  court  as  to  whether  he  may  be  recalled  after  he 
has  introduced  other  testimony  for  himself  in  chief 444 

27.  the  objection  that  an  amended  petition  was  filed  in  vacation  oan 

not  be  sustained  where  the  defendant  appeared  and  filed  answer.  466 

28.  plaintiff  had  no  right,  pending  an  appeal  by  him  for  the  judg- 

ment of  a  lower  court,  to  continue  the  prosecution  of  the  suit  in 
the  lower  court— as  to  quashal  of  summons 472 

29.  hearsay  testimony  having  been  admitted  without  objection  or  ex- 

ception, the  action  of  the  court  in  refusing  to  give  an  instruction 
telling  the  jury  not  to  consider  it  was  not  a  reversible  error 604 

80.  if  the  defendant  in  the  original  action  was  a  necessary  party  to 

an  action  against  a  garnishee  who  failed  to  make  satisfactory  dis- 
closures, the  failure  to  make  him  a  party  does  not  afford  ground 
for  reversal,  there  being  no  special  demurrer  for  defect  of  parties.  678 

81.  where  in  ordinary  action  the  law  and  facts  were  submitted  to  the 

court,  the  judgment  of  the  court  must  be  treated  as  the  verdict  of  a 
properly  instructed  jury  and  oan  not  be  disturbed  unless  flagrantly 
against  the  evidence 698 

82.  amended  answer  of  infant  defendants— not  prejudicial  error  for 

court  to  impose  as  the  condition  to  its  filing  that  it  should  be 
traversed  of  record 608 

88.  the  court  had  discretion  to  impose  reasonable  terms  in  permitting 
one  of  the  defendants  to  file  his  answer  out  of  time 608 

84.  action  for  slander— inconsistent  defenses— election 688 

86.  although  the  pleas  were  Inconsistent  it  was  error  to  require  the 
defendant  to  elect 659 

86.  a  plaintiff  may,  in  the  difioretion  of  the  court,  Introduce  addi- 
tional testimony  after  a  motion  had  been  made  by  the  defendant  for 
a  peremptory  instruction    ...,, ,,, 677 
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*"~  lihft  court  properly  placed  the  children  under  the  control  of  the]mother 
and  made  an  allowance  for  her  and  their  support  where  the  hus- 
band abandoned  them  without  cause 888 

ALLEGATION  AND  PROOF- 

a  charge  in  an  indictment  of  willful  and  malicious  wounding  by 
''shooting"  is  not  supported  by  proof  that  the  wounding  was 
done  by  ** striking"  witn  a  pistol  or  other  weapon Bl 

APPEALS- 

1.  appellant  can  not  complain  here  of  the  failure  to  file  the  exhibits 
referred  to  in  the  petition,  there  being  no  rule  asked  in  the  lower 

court  to  require  them  to  be  filed —  8 

9.  while  a  pleading  must  upon  demurrer  be  construed  against  the 
pleader  where  t-ne  averments  are  of  doubtful  meaning,  yet  where 
there  has  been  no  demurrer  to  a  petition  and  no  motion  to  make 
its  averments  more  specific  it  will,  if  possible,  be  so  construed 
upon  appeal  as  to  uphold  a  judgment  in  favor  of  plaintiff 9 

5.  the  court  will  not  disturb  the  verdict  of  the  jury,  there  being  evi- 

dence tending  to  sustain  it,  wh^re  the  only  ground  for  a  reversal 

was  that  the  evidence  did  not  supporc  the  verdict 14 

4.  the  evidence  in  certain  caFes  was  sufficient  to  authorize  the  chan* 
cellor's  judgujent  dismissina;  the  plaintiff's  petition  and  the  de- 
fendant's counterclaim  . 88 

6.  a  judgnipnt   in  favor  of  a   defendant  for  the  amount  he  paid  to 

plaintiff  upon  a  judgment  which  was  subsequently  reversed  was 

proper 88 

€.  the  fact  thit  the  plaintiff  sufd  as  "agent"  without  disclosing  the 
names  of  the  persons  fur  whom  he  was  acting  can  not  'be  com- 
plained of  on  appeal  where  no  objection  was  raised  below,  such 
failure  amounting  to  a  waiver  of  the  oiijection 65 

7.  the  finding  of  the  chancellor  below  will  not  be  disturbed  in  par- 

ticular case,  the  evidence  being  conflicting  ....     78 

R  the  evidence  in  particular  case  is  sufficient  to  support  the  judg- 
ment dismissing  the  petition 76 

9.  where  there  was  evidence  tending  to  establish  the  guilt  of  accused, 
thlK  court  can   not  disturb  a  verdict  of  guilty  upon   the  ground 

that  the  evidence  was  insufficient  to  warrant  a  conviction 99 

lOi  the  evidence  being  conflicting,  this  court  will  not  disturb  the  find- 
ing of  the  master  commissioner  and  of  the  chancellor  as  to  the 
cost  of  certain  repairs  upon  sawmill  property,  etc 186 

11.  the  measure  of  damages  laid  down  by  the  Supeiior  Court  upon  a 

former  appeal  in  certain  case  would  control  if  the  evidence  were 
sufficient  to  authorize  a  recovery  regardless  of  the  view  of  this 
court  as  to  the  correctness  of  tlie  opinion  of  that  court  upon  that 
question 127 

12.  in  an  action  by  the  heirs  of  the  husband  to  recover  land  belonging 

to  husband  and  wife  the  defendant,  who  does  not  by  his  answer 
assert  claim  to  the  land,  can  not  complain  in  this  court  for  the 
first  time  that  the  heirs  of  the  wife  were  not  joined  as  parties 187 

15.  this  court,  in  the  absence  of  the  firm  books,  will  not  disturb  the 

judgment  of  the  chancellor,  based  upon  the  report  of  a  commis- 
sioner, stating  in  detail  the  partnership  transaction 160 

14.  an  appellee  can  not  complain  by  cross  appeal  of  a  judgment  in 
favor  of  a  co-appellee,  as  a  cross  appeal  can  affect  the  appellant 
only 169 

16.  the  conclusions  announced  by  the  Superior  Court  upon  a  former 

appeal  in  this  case  must  be  accepted  as  the  law  of  the  case,  how- 
ever erroneous  they  may  appear  to  this  court 167 

16.  as  to  what  will  be  considered  a  part  of  the  record  upon  appeal  to 

Court  of  Appeals  167 

17.  verdict  not  disturbed  where  testimony  was  conflicting 170 

18.  judgment  having  been  rendered  on  the  24th  day  of  the  month,  a 

motion  for  a  new  trial  made  on  the  27th  day  of  the  month  was 
too  late,  and,  therefore,  the  case  is  to  be  treated  as  if  there  had 
been  no  motion  for  new  trial 171 

19.  in  the  absence  of  a  motion  for  a  new  trial  in  an  ordinary  action 

in  which  the  law  and  facts  have  been  submitted  to  the  court, 
nothing  can  be  considered  by  this  court  except  the  question 
whether  the  pleadings  stated  a  cause  of  action  and  whether  the 
evidence  heard  and  properly  presented  by  a  bill  of  exceptions  au- 
thorized the  judgment 171 
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7.  the  trial  of  a  defoDdaot  indloted  for  a  felony  can  be  fixed  for  the 

same  term  of  the  court  at  which  the  iDdiotinent  is  found 441 

8.  sentence  may  be  passed  upon  one  oonvicted  on  the  day  verdict  was 

returned— consideration  of  motion  for  new  trial  after  judgment..  441 

9.  the  separation  of  one  juror  from  the  others  a  short  distance  not 

ground  for  setting  aside  the  yerdiot  where  there  was  no  evidence 
of  undue  influence 441 

10.  it  was  proper  for  the  Commonwealth  to  show  by  defendant's  wit- 

ness upon  cross  examination  that  she  and  defendant  had  been  liv- 
ing together  without  being  married 441 

11.  when  the  court  admitted  evidence  to  impeach  the  general  moral 

character  of  defendant  it  was  not  its  duty  to  admonish  the  jury 
that  the  evidence  was  competent  only  to  discrdit  him  as  a  wit- 
ness    441 

12.  indictment  against  a  railroad  company  for  failure  to  provide  a 

water  closet  at  station  ''on  the  Ist  day  of  September,  1895,  and 
for  two  consecutive  months  thereafter"— the  allegation  as  to  the 
continuance  for  two  months  was  surplusage  and  need   not  have 

been  proved 483 

18.  absence  of  accused  from  courtroom  for  not  more  than  five  minutes 
while  Commonwealth's  attorney  was  making  argument— not 
prejudiced  thereby 618 

14.  separation  of  jurors  after  submission  of  felony  case— where  jury- 

man was  allowed  to  go  to  his  place  of  business  in  company  with 
deputv  sheriff  the  jury  should  have  been  discharged  upon  a  mo- 
tion therefor 576 

15.  in  every  case  of  separation  of  jury  on  trial  of  felony  case  the  State 

must  show  there  was  no  opportunity  for  the  exercise  of  improper 
influences  on  the  juror 676 

16.  the  provision  of  section  810,  subsection   7,  Criminal  Code,  as  to 

challenging  jurors  for  implied  bias  applies  to  cases  in  which  i^e 
punishment  is  either  death  or  confinement  in  the  penitentiary..  668 

17.  the  argument  of  a  case  may  be  reasonably  limited— limiting  the 

argument  to  four  hours  a  side  was  not  an  abuse  of  discretion  by 
the  court 66S 

18.  a  motion  for  arrest  of  judgment  can  not  be  sustained  if  the  indict- 

ment states  facts  constituting  a  public  offense  within  the  juris- 
diction of  the  court 668 

19.  objection  to  an   indictment  upon  the  grounds  that  two  offenses 

were  charged  was  waived,  no  demurrer  being  filed 668 

SO.  where  the  accused  was  unable,  on  account  of  his  nervous  condi- 
tion, to  give  his  attorneys  the  names  of  the  witnesses  who  would 
sustain  his  plea  of  self-defense,  a  continuance  should  have  been 
granted,  the  case  being  set  for  trial  on  the  fourth  day  after  the 

killing  occurred 708 

ai.  where  a  verdict  of  guilty  would  be  palpably  and  flagrantly  against 
the  evidence,  the  trial  court  should  not  submit  the  case  to  the 
jury 788 

22.  the  fact  that  the  verdict  would  rest  on  evidence  not  entirely  satis- 

factory or  conclusive  is  not  suflScient  to  authorize  the  court  to 
take  the  case  from  the  jury 783 

23.  the  fact  that  the  sheriff  had  taken  unusual  interest  in  bringing 

about  the  conviction  of  defendant  was  not  sufficient  to  require 
the  court  to  appoint  another  person  in  his  stead  during  the  trial.  795 

24.  the  ticket  system  of  admission  to  the  courtroom  during  the  trial 

did  not  deprive  the  accused  of  his  right  to  a  public  trial 705 

25.  historical  allusions  to  celebrated  oases  of  circumstantial  evidence 

were  not  improper  in  argument  to  the  jury 796 

26.  thre  being  no  evidence  upon  which  to  base  instructions  as  to  self- 

defense,  insanity  and  manslaughter,  the  instructions  asked  were 

properly  refused 844 

PREFERENCE  OF  CREDITORS- 

1.  where  the  wife,  a  feme  sole,  owned  a  stock  of  merchandise  which 
was  managed  by  her  husband  and  brother  under  a  firm  name,  a 
creditor  of  the  husband  can  not  complain  of  a  transfer  of  the 
property  to  the  wife  after  dissolution  of  the  alleged  firm  as  a 
fraudulent  preference 139 
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2.  it  ]8  not  suflSoient  that  the  petition  in  an  action  to  have  an  act  of 

preference  operate  as  an  assignment  be  filed  within  six  months 
after  the  act  complained  of,  but  the  action  must  be  commenced 
within  that  time,  as  required  by  section  39,  Civil  Code 148 

8.  where  it  is  sought  to  have  an  act  of  preference  committed  by  an 
insolvent  debtor  declared  to  operate  as  an  assignment  under  the 
statute,  both  the  debtor  and  the  preferred  creditor  are  necessary 
parties  to  the  action 148 

4.  a  preference  of  one  creditor  to  the  exclusion  of  others  does  not  on 
that  account  render  the  assignment  void,  but  may  be  enforced 
for  the  exclusive  benefit  of  the  preferred  creditor  unless  the  ex- 
cluded creditor  brings  an  action  within  six  months  to  have  it 
operate  as  an  assignment  under  the  statute 321 

6.  provision  of  section  1910,  Kentucky  Statutes,  as  to  recording  mort- 
gage within  thirty  days  from  its  execution  applies  only  in  cases 
where  there  has  been  an  antecedent  preferential  conveyance 403 

6.  evidence  authorized  the  chancellor  to  declare  the  mortgage  to  oper- 
ate as  an  assignment  under  the  statute 918 

PREJUDICIAL  ERROR- 

1.  the  plaintiffs  could  not  have  been  prejudiced  by  the  defendant 
being  allowed  to  plead  as  a  counterclaim  a  demand  against  plain- 
tiffs held  by  him  jointly  with  others  where  the  defendant's  part- 
ners were  estopi)ed  from  suing  for  the  same  cause 86 

3.  appellants  were  not  prejudiced  by  a  remark  made  by  the  court 

which  was  simply  a  direction  to  the  jury  to  look  alone  to  the  in- 
structions given  and  not  to  interpretation  by  attorneys  arguing 
the  case 85 

3.  where  the  court  sustained  the  defendant's  objection  to  a  statement 

made  by  the  Commonwealth's  attorney  in  his  argument  to  the 
jury  and  the  latter  withdrew  the  statement,  the  defendant  was 
not  prejudiced 99 

4.  as  there  was  no  testimony  tending  to  show  either  that  the  wound- 

ing was  the  result  of  a  sudden  afiray  or  was  done  in  sudden  heat 
and  passion,, an  instruction  requiring  the  jury  to  believe  that  the 
wounding  was  done  under  both  of  these  conditions  in  order  to 
find  the  defendant  guilty  only  of  a  misdemeanor  did  not  prejudice 
the  defendant,  as  the  court  might  have  properly  omitted  the  in- 
struction altogether 129 

6.  upon  the  trial  of  accused  for  murder  he  was  not  prejudiced  by  testi- 
mony to  the  effect  that  the  deceased  left  a  wife  and  four  children, 
and  that  his  wife  had  been  sick  ever  since  her  husband's  death. . .  141 

6.  the  defendant  in  a  prosecution  for  murder  was  not  prejudiced  by 

the  appeal  made  by  the  prosecuting  attorney  to  the  jury  to  have 
regard  to  the  reputation  of  the  State  and  county  in  arriving  at 
their  verdict 141 

7.  prosecution  for  willful  and  malicious  striking  and  wounding  with 

Intent  to  kill— where  the  weapon  used  was  an  iron  weight  tbe  ac- 
cused was  not  prejudiced  by  an  instruction  that  by  the  words  "a 
deadly  weapon,"  as  used  in  the  instructions,  is  meant  a  weapon 
with  which  death  could  be  produced  when  used  in  the  manner  in 
which  defendant  used  it  on  the  occasion  mentioned 176 

8.  appellant  not  prejudiced  by  what  Commonwealth's  attorney  said.  212 

9.  charge  of  trial  judge  to  the  jury  in  regard  to  agreeing  upon  a  ver- 

dict was  not  prejudicial 212 

10.  though  the  admission  of  certain  evidence  was  error,  the  accused 
was  not  prejudiced  thereby,  he  having  admitted  the  facts  proven 

to  be  true 820 

11.  language  of  Commonwealth's  attorney  in  certain  case  not  prejudi- 

cial and  there  can  be  no  reversal  on  that  account 367 

12.  absence  of  accused  from  courtroom  for  not  more  than  five  minutes 

while  Commonwealth's  attorney  was  making  argument— not 
prejudiced  thereby     618 

13.  where  the  court   in  a  separate   instruction  set  out  every  circum- 

stance and  condition  necessary  to  constitute  a  correct  instruction, 
the  jary  could  not  have  been  misled  by  another  instruction  which 
contained  words  which  were  out  of  place  therein 518 

14.  amended  answer  of  infant  defendants— not  prejudicial  error  for 

court  to  impose  as  tbe  condition  to  its  filing  that  it  should  be 
traversed  of  record 608 
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PRBJUDIGIAL  ERROR— GoDtinned.                                                       Pttg«. 
16.  oriminal  proseoutioD— oertain  evldenoe  -whioh  was  admitted  was 
DOt  prejudioial  to  defeDdact— whether  oompeteDt  Dot  decided 668 

16.  defeDdant  Dot  prejudiced  by  the  admlssioD  of  testimooy  as  to  oer- 

talD  deolaratioDB  of  bis  sod,  as  the  teodeooy  of  the  testimoDy  was 
rather  to  sustalo  the  defeodaDt's  defeDse 690 

17.  this  oourt  will  Dot  reverse  beoause  of  a  violatioD  of  seotioD  606, 

subsectioD  4  of  the  Civil  Code  as  to  the  iDtroduotloD  of  testi- 
moDv,  if  it  appears  that  the  party  appealiDg  has  DOt  beeD  preJD- 
dioed 726 

18.  Id  a  oertalD  oase  the  plaiDtifl  was  Dot  prejudiced  by  the  actioD  of 

the  court  Id  permittlDg  the  defcDdaDt  to  testify  for  himself  in 
chief  after  readiog  to  the  jury  the  dei)osltioo  of  auother  witoess.  726 
1^^:19.  where  court  is  satisfied  €hat  the  rejectioD  of  evldcDoe  techDioally 
competcDt  did  Dot  affect  the  substautial  rights  of  accused  the 

judgmeDt  will  Dot   be  reversed 812 

<>()£0.  aD  error  Id  admittiDg  iDCompetcDt  evidcDoe  was  cured  by  au  Id- 

strnctioD  telliDg  the  jury  to  disregard  the  testimoDy 886 

8I(fiL  certaiD  evideDce  admitted  was  DOt  prejudicial  where  It  was  other- 
wise satisfactorily  showD  that  the  oeatiDg  was  without  reasoo  or 

ii    excuse  1004 

22i\  aD  iDstructioD  which  put  to  the  jury  the  questloD  of  whether  the 

■i'.  will  was  properly  executed,  though  erroueous,  was  DOt  prejudi- 

38     . .    cial  to  appellauts,  for  the  flDdiDg  of  the  jury  was  what  the  court 

in; must  have  coDcluded  as  a  matter  of  law 1074 

SSjithe  submissloD  to  the  jury  by  the  iDstructioD  the  questiou  of  the 
I^nfcredibility  of  the  attest  Id  g  witDesses,  although  erroueous,   was 

AR      .   DOt  prejudicial  to  the  appellauts 1074 

StiiobjectioD  to  aD  iDstruotioD  because  of  a  mere  statemeDt  of  aD  ab- 
orl'straot  propositioD  upoD  the  subject  of  testameutary  capacity  cad 
Aisvjoot  be  sustaiued  where  the  iDstructiou  proceeded  to  give  a  correct 

(M  deflDitioD  of  the  capacity  required 1074 

35i)aD  iustruotioD  which  stated  that  the  testamcDtary  capacity  was 
ti.irf' Ho  kDow  his  property  aDd  the  Datural  objects  of  his  bouDty, 

«>'<  rattid  his  duty  to  them, ' '  was  DOt  objectiooable 1074 

PREflOBIPTION— 

tiDd  IlB^timoDy  Id  a  particular  case  does  Dot  sustaiu   the  claim  of  a 

•111 right  of  passway  by  presoriptioD 464 

BaESUMPTIONS- 

LtttirtDefer  of  suit  from  cue  court  to  auother—as  to  the  presumption 
.n^ibOulged  where  the  trauscript  fails  to  show  clearly  at  what  stage 

Ut      .  bfithe  proceediDgs  the  traosfer  was  made 864 

2;C(H^he#*':tbe  traDscript  shows  that  the  record  coDtaiDed  a  paper 
M  /j^hrith  may  have  ooDtalDed  matter  that  would  sustaiu  the  decis- 
•1m  i9aDJ,vt)ie  appellaot  must  iDclude  such  paper  iu  the  traDScrlpt  or 

UI     . .  this  court  will  presume  the  decisioD  appealed  from  correct 864 

3d<)l]vtikari»bseDce  or  aD  order  of  court  or  a  bill  of  exceptioDs  showiDg 

f)nth<)t(Kjfatrary,  the  presumptiou  must  be  iudulged  that  a  certified 

ii"ail|jpvQf  the  record  of  auotber  suit,  which  was  made  a  part  of  the 

nixfUMWfT^  was  a  part  of  this  record  aud  ooDsidered  od  the  trial  of 

rri  thtfiOVBB!    864 

07(4.  whatever  is  the  duty  of  a  party  to  kuow,  or  he  is  Id  a   positioD 
HiQ    \\lwh'^veTt(btaoTiahle  diligeDce  would  euable  him  to  kDow,  the  court 

-I'jwIdiihQld  -^  be  presumptively  withlu  his  kDowledge 661 

6IS6.  oonsiguee  Id  bill  of  lading  presumptively  the  owuer  of  the  goods— 
b  »Ha»'to  DdtiOB  required  where  coDsigDee  iDteods  to  ooDtrol  the  ultl- 

n»)-anit)e)dial90BitioD  of  the  goods 746 

0&86.. suit.. for   settlemeot  of   assigued  estate— deed  of  assigDmcDt  Dot 

-ibo()ipi(|dt4at»^itraDscript— presumptiou  od  appeal  that  It  was  suffi- 

TBC  .   .cient  to  sustain  the  actioD  of  the  court  iu  dcDyiDg  the  debtor  the 

H'^itAifia/k  et ihoroestea'J 1001 

T^oferdtot  JiiflPBd  by  one  whose  name  did  DOt  appear  as  juror— objec- 
816    ..tioD  to  verdict  waived  by  failure  to  make  it  for  six  mouths— pre- 

•rtiBUitrpttODrcf  ^regularity  must  be  applied 1064 

PRI>J©IPAL'iAfND  AGENT— 

l(I:a|bnliifov(Jkn1ibfibuyer  aod  seller— voidable  coDtract 294 

8162.  where  a. real  estate  agent  undertakes  to  find  a  purchaser  for  prop- 
iolex*yfifp<SDfoBvtqlci  terms  his  commissioD  is  earned  if  he  preseots  a 
^  {liitoblieeli  upoti  modified  terms  who  is  aooepted  by  the  priooipal.  299 
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8.  a  "detective"  or  "speolal  agent"  of  a  railroad  company  bad  no 
authority  to  employ  conductors  for  regular  or  permanent  serrice— 
sncb  employment  not  binding  on  the  company  where  the  em- 
ployed knew  that  fact 304 

4.  right  of  real  estate  broker  to  commissions  where  the  property  was 
withdrawn  in  good  faitib  and  afterwards  sold  to  one  to  whom  the 
broker  attempted  to  sell 667 

6.  action  by  principal  to  recover  from  agent  money  given  him  as 
agent— evidence  supported  verdict  for  defendant 711 

6.  a  statement  made  by  the  claim  agent  of  the  railway  company  to 

appellee  that  he  would  pay  the  claim  within  sixty  days  was  not 
a^issible  in  evidence  either  as  an  admission  of  liability  on  the 
part  of  the  company  or  as  part  of  the  res  gestee 1079 

7.  sale  of  goods  by  agent  subject  to  approval  by  principal— agreement 

by  agent  not  submitted  to  principal  not  binding  on  the  latter.. .  1087 

8.  the  agent  is  not  a  necessary  or  proper  party  to  an  action  by  the 

princii>al  on  a  note  upon  which  the  agent  had,   without  the 

authority  of  the  principal,  credited  the  prioe  of  a  horse 1087 

PRINCIPAL  AND  SURBT?Y- 

no  recovery  can  be  had  as  against  an  obligor  on  a  note  whose- name 
had  been  placed  there  as  a  principal  by  the  payee  when  the  un- 
derstanding was  that  he  was  to  be  surety  only 010 

PRIVATE  PROPERTY  FOR  PUBLIC  USE- 

a  mere  money  consideration  to  be  paid  to  the  government,  State  or 
municipal,  is  not  a  public  use  for  which  private  property  can  be 

taken  from  one  citizen  and  given  to  another 11 

PROOESS- 

1.  the  marshal  of  a  town  of  the  fifth  class  has  no  authority  to  execute 
an  order  of  attachment  from   the  circuit  court,  although  the 

order  be  directed  to  him 186 

8.  a  defendant  may  have  compulsory  process  at  the  expense  of  the 

State  for  a  witness  who  is  a  prisoner  in  the  penitentiary 622 

8.  service  of  process  on   lunatic— delivery  of  copy  to  physician  in 

charge  of  him— certificate  of  physician— officer's  return 821 

4.  a  judgment  rendered  September  7th  was  not  premature,  the  sum- 
mons having  been  served  August  28th 862 

PROPERTY,  TAKING  WITHOUT  DUB  PROCESS  OP  LAW- 

the  infliction  of  the  penalties  prescribed  by  section  816,  Kentucky 
Statutes,  would  be  taking  property  without  due  process  of  law 

and  in  violation  of  both  State  and  Federal  Constitutions 42 

PROTEST- 

as  the  parties  were  joint  makers  of  the  notes  and  the  paper  was  not 
placed  on  the  footing  of  a  foreign  bill  of  exchange,  there  was  no 

necessity  for  protest  or  notice  of  dishonor 169 

PROVISIONAL  REMEDIES- 

it  is  the  better  practice  to  set  up  and  controvert  the  grounds  for  pro- 
visional remedies  in  separate  affidavits  and  not  in  the  pleadings.     46 
PROXIMATE  CAUSE- 

1.  though  the  proximate  cause  of  the  plaintiff's  injury  was  the  dislo- 

cation of  tne  lumps  of  coal,  when  his  feet  struck  it.  the  company 
is  not  liable  for  the  injury,  not  being  guilty  of  negligence  in 
placing  the  coal  beside  the  track 268 

2.  in  an  action  to  recover  damages  for  the  death  of  a  horse  the  court 

should  have  required  the  jury  to  believe,  in  order  to  find  for 
plaintiff,  that  the  negligence  of  defendant,  if  any,  was  the  proxi- 
mate cause  of  the  injury 470 

PUBLIC  PRINTING- 

cost  of  printing  for  the  State  board  of  health  to  be  paid  out  of  its  ap- 
propriation and  not  out  of  the  general  fund 466 

PUNITIVE  DAMAGES- 

1.  if  the  publication  was  by  the  publisher  known  to  be  false,  be  is 

liable  for  punitive  damages 662 

2.  recovery  of  damages  on  account  of  animals  being  inpufl3cient]y 

buried  by  defendant  near  residence  of  plaintiff— if  done  wantonly 
and  maliciously  punitive  damages  may  be  recovered 824 
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QUESTIONS  FOR  COURT  AND  JURY-  Pag©- 

1.  under  an  indictment  for  willfully  and  maliciousy  striking  and 

woundiuK  another  with  a  deadly  weapon  with  intent  to  kill,  the 
question  whether  a  etone  used  in  the  manner  indicated  by  the 
testimony  was  a  deadly  weapon  should  have  been  submitted  to 
the  jury 92 

2.  where  the  evidence  upon  the  question  of  whether  or  not  there  had 

been  a  waiver  of  certain  provisions  of  an  insurance  policy  was 
conflicting  it  was  a  question  for  the  jury 161 

8.  what  facts  and  circumstances  amount  to  probable  cause  is  a  ques- 

tion of  law  for  the  court— whether  they  exist  or  not  in  any  partic- 
ular case  is  a  question  of  fact  for  the  jury  999 

4.  the  court  ought  not  to  take  the  question  of  negligence  or  contribu- 
tory negligence  from  the  jury,  where  different  findings  might 
reasonably  be  made  by  men  of  average  intelligence 967 

6.  where  there  is  no  controversy  as  to  the  facts,  or  they  are  admitted 
and  but  one  inference  can  be  drawn  from  them,  then  It  is  the 

duty  of  the  court  to  declare  their  effect  in  law 108S 

RAILROADS- 

1.  section  816  of  the  Kentucky  Statutes,  which  provides  for  the  pun- 
ishment of  any  railroad  corporation  which  shall  charge  **more 
than  a  just  and  reasonable  rate  of  toll  or  compensation  for  the 
transportation  of  passengers  or  freight,"  is  void  for  uncertainty, 
no  standard  being  fixed  by  which  the  corporation  may  regulate 
its  conduct 49 

9.  a  statute  fixing  a  penalty  upon  any  railroad  corporation  which 

shall  charge  '*more  than  a  just  and  reasonable  rate  of  toll,  etc.," 
could  not  be  enforced  against  a  corporation  which  has  not  ex- 
ceeded the  rates  fixed  in  its  charter,  as  those  rates  remain  the 

legal  rates  until  changed  by  law 49 

8.  the  statute  which  requires  that  whenever  railroads  cross  each  other 
in  this  State  the  trains  shall  be  brought  to  a  "full stop,  etc.," 
applies  to  cases  where  the  trains  on  both  roads  are  operated  by 
the  same  company 64 

4.  a  postal  clerk  carried  by  a  railroad  is  a  passenger  as  regards  the 

liability  of  the  company  for  injuries  received  by  him 89 

5.  where  a  passenger  on  a  railroad  train  was  injured  by  the  negli- 

gence of  the  railroad  company's  employes  in  leaving  a  switch 
open,  with  full  knowledge  of  the  expected  approach  of  the  train, 
an  instruction  for  punitive  damages  was  authorized 89 

6.  must  acquire  facilities  for  transporting  commodities— insufficiency 

of  rolling  stock— excused  from  liability  in  a  certain  case  for  fail- 
ure to  furnish  mining  company  with  cars  for  the  transportation 
of  coal 196 

7.  duty  of  freight  conductor  upon  discovering  a  boy  upon  the  train..  968 

8.  injury  to  child— what  necessary  to  prove  to  render  railroad  liable 

for  the  injury 968 

9.  though  the  proximate  cause  of  the  plaintiff's  injury  was  the  dislo- 

cation of  the  lumps  of  coal,  when  his  feet  struck  it,  the  com- 
pany is  not  liable  for  the  injury,  not  being  guilty  of  negligence 
in  placing  the  coal  beside  the  track 968 

10.  a  railroad  company  was  not  guilty  of  negligence  in  placing  a  pile 

of  coal  on  its  right  of  way  for  its  necessary  use 968 

11.  what  the  conductor  said  to  plaintiff  on  days  previous  to  the  one  on 

which  the  injury  occurred  was  incompetent  in  evidence 968 

13.  a  declaration  of  the  conductor  after  the  accident  happened  that  he 

had  been   expecting   such  an   accident  was  not  a  part  of  the  res 

gestae  and  was  incompetent 868 

18.  as  to  the  contradiction  of  conductor  by  a  witness  as  to  a  statement 

which  the  conductor  denied  he  made— incompetent 968 

14.  carriers  of  live  stock— in  case  of  unreasonable  delay  in  transporting 

live  stock  the  company  is  liable  for  the  loss  occasioned  thereby— 

waiver  of  notice  of  loss     976 

16.  action  by  property  owner  to  recover  damages  for  injury  to  abutt- 
ing property  from  the  construction  of  the  railroad 976 

16.  carrying   pabsengers   beyond   station— punitive    damages  not    al- 

lowed       996 

17.  where  a  railroad  crossing  near  a  populous  town  was  unusualy  dan- 

gerous by  reason  of  a  deep  cut  which  obstructed  the  view.  It  was 
not  unreasonable  to  require  the  company  to  have  a  flagman  at 
vDa V  pom V  •fifiriftft  •■•!  iftifffi  ifii  Iff*  >t$tttti*9tttt*»$tt-§§itt99»  ]|«7 
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ATTORNEY  AND  CLIKNT-Continuod-  Page. 

9.  In  an  aotion  for  mallolons  proseoution  the  defendant  is  not  liable 
If  he  aoted  In  good  faith  npon  the  advice  of  an  attorney  after  lay- 
ing the  faotfl  before  him 800 

8.  attorney  had  the  right  under  the  circumstanoes  to  coneent  for  his 
client  to  a  correotion  in  the  judgment 439 

4.  where  one  is  resisting  the  relief  sought  in  an  action,  and  employs 
his  own  counsel,  although  the  judgment  granting  the  relief  may 
directly  or  incidentally  benefit  bim,  he  ought  not  to  be  compelled 
to  contribute  to  the  payment  of  the  counsel  fees  <if  his  adversary.  616 

€.  action  to  secure  attorneys'  fee— error  to  allow  client  to  statd  that 
his  underscanding  of  the  contract  was  different  from  the  plain 
language  of  the  writing 700 

'6.  action  by  client  to  recover  money  retained  by  attorney  as  his  fee— 
the  only  issue  being  as  to  the  amount  to  be  retained,  the  burden 
of  proof  is  on  plaintiff 808 

7.  attorney  entitled  to  reasonable  compensation  for  services  rendered 

for  one  upon  trial  of  proceeding  to  have  such  one  adjudged  a 
lunatic 870 

8.  aotion  to  recover  attorney's  fee  fixed  by  contract— employment  of 

additional  counsel  by  client  at  the  instance  of  attorney  did  not 

deprive  the  latter  of  the  right  to  the  full  amount 001 

BAIL- 

1.  the  bail  of  a  defendant,  who  has  been  committed  to  jail  .by  an 
examining  oourc,  having  at  the  next  term  of  the  court  having 
jurisdiction  to  try  the  offense  been  fixed  by  that  court,  the  clerk 
of  the  court  may  take  the  bail  bond  at  any  time  after  that  term, 
whether  it  be  during  the  vacation  or  during  the  subsequent  term 
of  court 61 

9.  the  proceedings  upon  a  forfeited  bail  bond  subsequent  to  the  ser- 

vice of  summons  are  the  same  as  in  an  ordinary  civil  action 61 

8.  power  of  court  to  set  aside  order  for  change  of  venue— liability  of 

sureties  on  ball  bond 1008 

4.  after  judgment  sustaining  an  order  of  arrest  in  a  civil  aotion  the 
circuit  court  has  no  iurisdlctlon  to  discharge  the  defendant  as  an 
insolvent  debtor,  and  its  order  to  that  effect  does  not  exonerate 

the  bail 1106 

BANKS  AND  BANKING - 

1.  a  depositor  has  an  action  for  damages  against  the  bank  for  its  re- 
fusal, without  sufiScient  justification,  to  pay  his  check 178 

3.  bank  may  apply  deposit  of  customer  to  payment  of  his  indebted- 

ness to  the  bank— refusal  to  honor  checks  sufficient  appropriation 

of  the  deposit 178 

B.  publication  of  false  statement  by  bank  officers  as  to  its  financial 
condition,  whereby  persons  were  Induced  to  purchase  bank  stock 
—measure  of  damages 663 

4.  as  to  personal  liability  of  bank  directors  for  false  statement  as  to 

the  condition  of  the  bank 716 

6.  credit  of  collection  to  wrong  person— proper  party  may  recover  the 

sum  of  the  bank 022 

BAR- 

1.  although  a  judgment  was  in  favor  of  the  infants  by  their  next 
friend,  when  it  appears  the  action  was  brought  liy  the  guardian, 
it  is  a  bar  to  any  further  action  either  by  a  next  friend  or  by  the 
statutory  guardian 0 

3.  if  actual  injury  results  to  plaintiff's  spring  by  reason  of  the  drain- 

age from  a  privy  running  into  same,  he  will  not  be  precluded 
from  procuring  an  abatement  of  the  privy  as  a  nuisance  by  rea- 
son of  the  dismissal  of  his  petition  to  enjoin  the  erection  of  the 

privy  because  of  uncertainty  as  to  the  anticipated  damage 78 

8.  a  former  conviction  for  a  breach  of  the  peace  is  a  bar  to  a  subse- 
quent prosecution  for  assault  and  battery,  based  upon  the  act 
constituting  that  breach  of  the  peace 146 

4.  adverse  claimants,  who  were  made  parties  to  an  action  and  failed 

to  assert  claim  to  the  land,  are  barred  by  judgment  in  the  case 268 

4i,  a  recovery  by  the  husband  as  personal  representative  of  his  wife  for 
her  death  by  the  wrongful  act  of  another  is  a  bar  to  an  action  by 
the  husband  for  damages  for  the  **los8  of  her  society"  from  the 

time  of  the  injury  until  her  death 870 

^.  neither  the  judgment  of  the  county  nor  circuit  court  dismissing 
the  proceedings  to  open  a  road  will  be  a  bar  to  new  proceedings. .  876 
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4S.  while  the  passenger  on  a  freight  train  asflumes  the  additional 
risk,  if  any,  the  carrier  owes  to  him  as  high  a  degree  of  oare  as  if 
he  were  riding  on  a  passenger  train 786 

48.  passenger  carriers  can  not  li^  contract  relieve  themselves  from  lia- 
bility for  personal  injuries  to  passengers  caused  by  the  negligence 
of  the  carriers 736 

44.  a  passenger  on  a  freight  train  under  a  contract  for  transporting 

his  stock,  for  which  he  has  paid  the  freight  charges,  mast  be  re- 
garded as  carried  for  hire 786 

45.  the  failure  to  give  the  signal  for  a  railroad  crossing  was  the  proxi- 

mate cause  of  the  injury  to  a  traveler  on  the  highway  who,  in  ig- 
norance of  the  train's  approach,  attempted  to  make  the  crossing.  788 

46.  carrying  passenger  past  station— verdict  supported  by  the  evidence.  760 

47.  the  court  properly  refused  to  instruct  the  jury  that  tney  could  only 

find  nominal  damages 761 

48.  failing  to  stop  and  listen   before  passing  over  a  public  railroad 

crossing  in  a  crowded  city  is  not  per  se  contributory  negligence..  967 

49.  duty  of  servants  in  charge  of  locomotive  engine 967 

60.  action  for  injury  to  passengers  caused  by  collision  of  trains— in- 

structions not  erroneous— finding  for  plaintiff  not  flagrantly 
against  evidence 1016 

61.  fire  caused  by   sparks  from   a  railroad  locomotive— contributory 

negligence 1079 

62.  construction  of  railroads  through  the  streets  of  a  city— in  junction.  1088 
68.  an  act  of  the  legislature  requiring  a  railroad  company  to  make  a 

certain  connection,  which  necessitated  the  use  of  the  streets  of  a 
city,  was  sufficient  to  authorize  the  use  of  the  streets  for  that  pur- 
pose    1088 

54.  injury  by  railroad  train  to  stock  grazing  near  the  track— failure  to 

five  signal  did  not  render  the  company  liable  for  injury  to  the 
orse 1099 

65.  injury  to  church  property  from  construction  of  road  along  street 

in  front  of  it 1111 

RAPK- 

1.  an  indictment  for  rape  \h  not  defective  in  failing  to  allege  that  the 

female  was  over  twelve  years  of  age 205 

9.  neither  fornication  nor  adultery  is  a  degree  of  the  offense  of  rape. .  906 
8.  under  an  indictment  for  rape  the  defendant  may  be  convicted  of 
,      the  offense  of  detaining  the  woman  against  her  will  with  intent 

to  have  carnal  knowledge  with  her 714 

RKCEIVERS- 

1.  surcharge  of  receiver's  settlement— the  order  of  court  oonflrming 

the  settlement  and  discharging  the  receiver  can  not  be  disre- 
garded    691 

2.  action  by  receiver  of  bank  to  collect  alleged  subscription  to  same- 

there  being  no  testimony  to  sustain  plaintiff's  contention,  per- 
emptory Instruction  to  find  for  defendant  was  proper 961 

RECORDS- 

1.  as  to  what  will  be  considered  a  part  of  the  record  upon  appeal  to 

Court  of  Appeals 167 

2.  as  to  what  constitutes  a  part  of  the  record  in  Court  of  Appeals....  225 
8.  supplying  omission  in  record 226 

REMAINDERS— 

1.  under  a  deed  conveying  land  to  husband  and  wife  for  life,  with  re- 

mainder to  libeir ''right  heirs,"  both  husband  and  wife  having 
died  without  issue,  the  land  passed  to  their  collateral  heirs  as  re- 
maindennen    137 

2.  life  tenant  may  purchase  the  remainder  estate  from  the  remainder- 

man   1009 

RENTS— 

1.  apportionment  of  rent  between  executor  and  devisee 456 

3.  collection  of  rents  by  one  of  several  joint  tenants— right  to  credit 

for  disubrsements 1024 

3.  enforcement  of  mortgage  lien— accounting  for  rents  from  the  prop- 
erty   1088 

REPEAL  OP  STATUTES- 

1.  the  revenue  law  of  1892  did  not  repeal  the  act  of  1890  giving 
authority  to  bring  suit  for  taxes 
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2.  the  aot  of  February  36,  1864,  establishing  a  levy  and  county  court 

for  Jefferson  county  and  providing  for  bi-monthly  terms  of  the 

county  court,  was  repealed  by  the  act  of  June  10, 1898,  which  fixed 

the  first  Monday  of  the  month  as  the  beginning  of  each  regular 

monthly  term  of  the  Jefferson  County  Court 87 

8.  while  the  Constitution  does  not  by  its  own  force  repeal  any  ''local 
option"  law  in  existence  at  the  time  of  its  adoption,  it  does  not 

forbid  the  repeal  of  such  laws  by  the  general  assembly 118 

4.  the  penaties  denounced  by  special  prohibitory  laws  in  force  at  the 
time  of  the  adoption  of  the  Constitution  have  not  been  repealed 
either  by  the  Constitution  or  the  general  local  option  law  enacted 

pursuant  thereto  481 

6.  section  2  of  chapter  188  of  the  acts  of  1891  2-8  was  repealed  as  to 

gray  squirrels  by  an  amendment  passed  in  March,  1894  780 

RES  GESTJE- 

1.  a  declaration  of  the  conductor  after  the  accident  happened  that  he 

had  been  exx)ecting  such  an  accident  was  not  a  part  of  the  res 
gestce  and  was  Incompetent 268 

2.  testimony  as  co  what  the  engineer  of  the  train  that  hurt  plaintiff 

said  when  he  was  returning  to  the  train  from  the  place  of  the  in- 
jury was  not  competent  as  part  of  res  gestae 486 

8.  a  statement  made  by  the  claim -agent  oi  the  railway  company  to 
appellee  that  he  would  pay  the  claim  within  sixty  days  was  not 
admissible  In  evidence  either  as  an  admission  of  liability  on  the 

part  of  the  company  or  as  part  of  the  res  gestae 1079 

RES  JUDICATA- 

1.  a  judgment  of  a  court  of  competent  jurisdiction  is  in  general  con- 

clusive not  only  as  to  matters  determined  by  It,  but  all  incidental 
matters  which  might  have  been  properly  litigated  and  decided  in 
the  same  suit 87 

2.  if  actual  Injury  results  to  plaintiff's  spring  by  reason  of  the  drain- 

age from  a  privy  running  into  same,  be  will  not  be  precluded 
from  procuring  an  abatement  of  the  privy  as  a  nuisance  by  rea- 
son of  the  dismissal  of  his  petition  to  enjoin  the  erection  of  the 
privy  because  of  uncertainty  as  to  the  anticipated  damage 78 

8.  where  a  creditor  appears  in  a  suit  to  settle  a  decedent's  estate  and 
proves  a  claim  against  the  estate,  which  is  allowed,  the  judgment 
in  that  action  is  a  bar  to  a  suit  by  him  against  the  personal  rep- 
resentative upon  another  claim  against  the  estate. . .     97 

4.  a  judgment  to  the  effect  that  the  children  took  a  fee  simple  estate, 
which  was  rendered  in  a  suit  brought  by  their  executrix  for  a 
construction  of  the  will,  is  not  a  bar  to  this  suit  brought  against 
the  husband  of  one  of  the  devisees  after  his  wife's  death  to  re- 
cover her  stock 110 

6.  the  measure  of  damages  laid  down  by  the  Superior  Court  upon  a 
former  appeal  in  certain  case  would  control  if  the  evidence  were 
suflSdent  to  authorize  a  recovery  regardless  of  the  view  of  this 
court  as  to  the  correctness  of  the  opinion  of  that  court  upon  that 
question 127 

6.  the  conclusions  announced  by  the  Superior  Court  upon  a  former 

appeal  in  this  case  must  be  accepted  as  the  law  of  the  case,  how- 
ever erroneous  they  may  appear  to  this  court 167 

7.  the  judgment  appealed  from,  being  in  accordance  with  the  man- 

date of  this  court  on  a  former  appeal,  must  be  affirmed,  though 
inconsistent  with  a  subsequent  opinion  of  the  court  in  another 
case 186 

8.  conclusiveness  of  opinion  of  Superior  Court  on  former  appeals 803 

9.  in  a  suit  to  coUcet  taxes  for  one  year  the  defense  that  the  assess- 

ment is  unjust  and  excessive  can  not  be  treated  as  res  judicata 
because  of  a  decision  in  a  court  to  collect  taxes  for  former  years.  417 

10.  where  the  validity  of  an  attachment  could  have  been  presented  on 

a  former  appeal,  and  the  mandate  of  this  court  on  that  appeal  di- 
rected the  entry  of  the  judgment  from  which  this  appeal  is  taken, 
that  question  must  be  presumed  to  be  res  judicata  . . .  : 466 

11.  a  judgment  in  favor  of  the  purchaser  for  the  "possession"  of  a 

married  woman's  land   sold  for  taxes  leaves  both  title  and  the  ' 
right  to  redeem  as  if  no  judgment  had  been  rendered 498 
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Id.  where  the  defendant  In  an  aotlon  on  a  note  was  denied  the  right, 
by  the  judgment  in  the  action,  to  recover  against  the  payee,  who 
had  assigned  the  note,  the  nsury  embraced  therein  because  no 
such  action  was  set  up  in  her  cross  petition  and  she  had  not  then 
paid  the  note,  such  judgment  is  not  a  bar  to  a  subsequent  action 
against  the  payee WI 

18.  there  being  no  appeal  from  a  judgment  directing  a  corporation  to 
pay  into  court  a  certain  sum  of  money  in  full  of  all  taxes,  that 
judgment  is  a  bar  to  an  action  to  recover  an  additional  amount. .  680 

14.  the  sheriff  having  collected  of  a  oorporation  the  full  amount  of 
taxes  fixed  by  a  judgment  which  is  still  in  force,  he  oan   not  be 

held  liable  for  his  failure  to  collect  a  greater  amount 821 

RESCISSION- 

1.  rescission  of  compromise  for'fraud— necessity  for  tender  of  amount 
received  ' 780,  784 

3.  mistake  in  deed  may  be  corrected  where  the  same  consisted  in  the 

omission  of  a  covenant  therefrom— the  omitted  covenant  may  be 
enforced  as  against  the  grantee  or  the  contract  of  sale  rescinded. .  764 

8.  fraudulent  combination  to  cheat  sellers  out  of  their  goods—resois- 

sion— restoration  of  goods 1OO0 

RESTITUTION- 

a  judgment  in  favor  of  a  defendant  for  the  amount  he  paid  to  plain- 
tiff   upon  a  judgment   which  was  subsequently  reversed   was 

proper - 88 

REVERSIBLE  ERRORS- 

1.  in  the  asbence  of  evidence  this  court  can  not  say  that  the  lower 
court  erred  in  refusing  to  allow  certain  credits  endorsed  on  the 
note  sued  on    171 

5.  hearsay  testimony  having  been  admitted  without  objection  or  ex- 

ception, the  action  of  the  court  in  refusing  to  give  an  instruction 

telling  the  jury  not  to  consider  it  was  not  a  reversible  error 604 

8.  when  the  court  acts  upon  its  own  motion  an  exception  alone  to  the 
decision  entitles  a  party  to  rely  for  a  reversal  upon  the  decision, 
if  erroneous —  631 

4.  if  the  defendant  in  the  original  action  was  a  necessary  party  to  an 

action  against  a  garnishee  who  failed  to  make  saitsfactory  dis- 
closures, the  failure  to  make  him  a  party  does  not  afford  ground 
for  reversal,  there  being  no  special  demurrer  for  defect  or  iwr- 
ties 578 

6.  action  on  fire  insurance  policy— defense  that  there  was  a  conceal- 

ment of  mortgage  on  property— refusal  to  give  instruction  as  to 
that  fact  not  reversible  error  because  it  was  not  assigned  as  a 
ground  for  new  trial 682 

6.  "error  of  law  occurring  at  the  trial  and  excepted  to  at  the  time  by 

the  defendant,"  assigned  as  grounds  for  a  new  trial,  is  not  suffi- 
cient to  authorize  this  court  to  reverse  for  an  error  in  giving  or  re- 
fusing instructions 638 

7.  the  action  of  the  trial  judge  in  overurling  a  motion  to  have  a  jury 

empaneled  to  try  the  question  of  the  sanity  of  the  accused  can  not 
be  reviewed  on  appeal,  no  evienoe  being  heard  on  the  motion 641 

8.  there  can  be  no  reversal  in  a  criminal  case  for  error  in  refusing  to 

grant  a  new  trial  nor  on  account  of  decisions  of  the  court  upon 
challenges  to  the  panel  and  for  cause 663 

9.  no  revesal  can  be  had  because  of  demonstrations  of  approval  in  the 

courtroom  while  the  attorney  for  the  State  was  addressing  the 
jury,  as  this  was  first  called  to  the  court's  attention  on  motion 
for  new  trial 657 

10.  the  mere  fact  that  an  improper  question  was  asked  is  not  a  revers- 

ible error,  the  court  refusing  to  permit  it  to  be  answered 670 

11.  there  can  be  no  reversal  because  of  the  refusal  of  the  court  to  per- 

mit the  defendant  to  answer  a  particular  question  propounded 
I  him,  there  being  no  avowal  as  to  what  his  answer  would  be 844 

13.  the  failure  of  one  or  more  of  several  joint  claimants  against  a  de- 
cedent's estate  to  join  in  the  verification  is  not  ground  for  re- 
versal, since  the  objection  was  waived  by  not  being  made  in  the 
lower  court —  —  868 

13.  no  reversal  on  ground  of  admission  of  incompetnt  testimony,  that 
error  not  being  made  a  ground  for  a  new  trial 087 
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REVIVOR-  Page. 

1.  QpOD  SDRgestloD  of  death  of  plaintiff  the  oonrt  should  have  revived 

the  aotioD  in  the  name  of  bis  personal  representative S86 

2.  death  of  plaintiff  in  an  action  after  judgment— motion  at  subse- 

quent term  to  correct  judgment— failure  to  revive  in  name  of  her 
heirs  or  representative  was  immaterial,  since  they  were  brought 
before  the  court 432 

8.  death  of  judgment  debt  after  confirmation  of  sale  but  before  the 

expiration  of  redemption  period— no  revivor  is  necessary  to  give 

validity  to  conveyance  to  the  purchaser 862 

REWARDS- 

1.  a  reward  offered  by  the  governor  for  a  fugitive  from  justice  can  be 
paid  only  upon  production  of  the  officer's  receipt,  approved  and 
certified  by  the  circuit  court  of  the  county  of  his  residence 646 

9.  the  mere  apprehension  of  a  fugitive  from  justice  does  not  entitle 

the  person  making  it  to  any  reward,  but  there  must  be  delivery 

of  the  fugitive  into  custody  of  the  proper  officer 646 

ROADS  AND  PASSWAYS- 

1.  proceedings  to  open  a  road  properly  dismissed  in  certain  case 876 

2.  neither  the  judgment  of  the  county  nor  circuit  court  dismiss  the 

proceedings  to  open  a  road  will  be  a  bar  to  new  proceedings 876 

SALARIES- 

1.  the  salary  of  a  city  officer  may  be  fixed  by  statute  or  ordinance 

after  he  goes  into  office  where  no  salary  has  theretofore  been 
fixed 427 

2.  a  statute  fixing  the  minimum  limit  to  the  salaries  of  the  members 

of  the  boards  of  public  safety  and  public  works  of  a  city  did  not 

fix  the  salaries  of  those  officers 427 

8.  who  are  officers  within  the  meaning  of  the  Constitution— salaries 
of  certain  officers  can  not  be  increased  or  diminished  during  the 
terms  for  which  they  were  electted,   though  their  salaries  may 

have  been  fixed  after  they  went  into  offioe 427 

SALES- 

1.  under  a  deed  conveying  the  timber  on  a  tract  of  land  the  grantee 

was  not  required  to  promptly  remove  the  timber  in  order  to  pre- 
serve his  right  to  It 568 

2.  deficiency  in  amount  of  land  sold— modification  of  judgment 968 

SALE  OF  INFANTS'  REAL  ESTATE- 

a  remainder  interest  of  infants  in  real  estate  is  not  an  estate 
in  possession  within  the  meaning  of  section  490,  Civil  Code,  and 

can  not  be  sold  under  that  section 184 

SALES  OF  PERSONAL  PROPERTY- 

L  action  to  recover  purchase  price  of  machinery— plea  of  breach  of 
warranty— offer  to  return  machinery 846 

2.  false  representations— to  entitle  buyer  to  a  rescission  he  must  show 
that  he  was  actually  deceived  and  Induced  to  purchase  by  the  al- 
leged false  representations 482 

8.  the  rule  of  caveat  emptor  does  not  apply  where  the  seller  has  full 
knowledge  of  the  quality  of  the  article  and  the  buyer,  fiom  lack 
of  experience  or  capacity,  has  not  such  knowledge 432 

4.  the  rule  of  caveat  emptor  should  apply  where  the  buyer  tested  the 

implements  before  purchasing 482 

5.  as  the  right  to  recover  by  way  of  counterclaim  damages  suffered 

by  reason  of  defective  goods— recovery  may  be  had,  although  the 
purchaser  used  the  goods  after  discovering  the  defects 498 

6.  refusal   of  purchaser  to  receive— right  of  seller  to  sell  and  recover 

of  purchaser  the  difference  between  contract  price  and  what  he 
actually  received— notice  of  intention  to  sell 861 

7.  right  given  by  contract  to  return  part  of  property— time  during 

which  the  return  might  be  made — measure  of  damages  for  failure 
to  accept  the  property  returned 894 

8.  limitation  upon  agent's  authority  as  to  prices 948 

9.  fraudulent  combination  to  cheac  settlers  out  of  their  goods— rescis- 

sion—restoration  of  goods 1002 

10.  sales  of  timber— construction  of    contract— recovery  of  contract 

price 1022 

11.  acceptance  of  goods  after  opportunity  to  discover  defects  estopped 

purchaser  from  claiming  a  deduction  from  contract  price  on 
ground  of  Inferior  quali^ 1060 
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18.  Bale  upon  ooDdition  that  the  title  to  the  property  shall  remain  Id 
the  seller  until  paid  for  i^lves  seller  a  Hen  for  the  unpaid  purohase 

J >rloe— purchaser  at  execution  sale  with  notice 1109 
L  TAX- 

1.  the  com raon  school  law  provides  that  the  railroad  tax  shall  be  ap- 

portioned between  the  white  and  colored  schools  in  the  same  dis- 
trict, but  this  proivsion  has  no  application  to  the  tax  upon  the 
property  of  any  other  corporation   108 

2.  In  the  taxation  of  private  corporations  for  the  support  of  graded 

schools  the  stock  owned  by  colored  persons  is  liable  to  be  taxed 
only  for   the  colored  schools,  and  that  owned  by  white  persons 

only   for  the  white  schools 108 

8.  district  including  parts  of  two  counties— reported  in  county  In 

which  the  schoolhouse  was  situated 878 

SELP-DEFENSE- 

1.  where  the  instructions  given  fuly  covered  the  law  of  self-defense 

the  court  did  not  err  in  refusing  an  instruction  asked  by  the  de- 
fendant upon  that  subject 142 

2.  the  failure  to  give  an  instruction  as  to  self  defense  upon  a  trial  for 

murder  is  not  error  where  there  is  not  the  slightest  evidence  to 

show  that  the  homicide  was  excusable  upon  that  ground 867 

8.  trial  of  accused  upon  the  charge  of  murder— an  instruction  upon 
the  law  of  self  defense  was  erroneous  in  pointing  out  and  making 
too  prominent  the  facts  proved  on  the  trial  and  in  not  requiring 
the  jury  to  believe  "to  the  exclusion  of  a  reasonable  doubt"  that 
those  facts  existed 728 

SEPARATE  COACHES- 

failure  of  railroad  conductor  to  comply  with  separate  coach  law— 
where  the  company  has  set  apart  coaches,  as  by  law  provided,  the 
conductor  and  not  the  company  may  be  indicted  and  punished  for 
failure  to  comply  with  the  law 491 

SBT-OFF- 

1.  although  a  married  woman  could  not  make  herself  liable  in  dam- 

ages for  a  failure  to  comply  with  her  contract,  If  she  comes  Into  a 
court  of  equity  the  defendant  will  be  allowed  to  set-off  the  dam- 
ages he  has  received  by  reason  of  her  fraud,  or  the  contract  will 
be  rescinded 789 

2.  the  defendant  in  a  judgment  may  set-off  against  it  a  judgment 

against  the  plaintiff,  which  has  been  assigned  to  him  bv  another.  847 
8.  set-off  on   demand  due  by  plaintiff  in    bis  individual  capacity 

against  demand  due  to  plaintiff  in  a  representative  capacity 061 

4.  building  contract— acceptance  of  order  drawn  upon  employer  by 

contractor— set- off 1011 

SBTTLEMENT- 

1.  settlement  of  accounts  of  the  lessee  of  State  penitentiaries— State 

and  lessee  bound  by  former  settlement  as  to  items  embraced  in 
the  settlement— no  Interest  to  be  collected  on  those  items 871 

2.  surcharge  of  receiver's  settlement— the  order  of  court  confirming 

the  settlement  and  discharging  the  receiver  can  not  be  disre- 
garded    691 

SHERIFFS- 

1.  forfeitare  of  office  for  failure  to  renew  bond  in  time 25 

2.  the  county  court  has  the  power  to  accept  the  renewal  bond  of  a 

sheriff  after  the  first  Monday  in  January,  which  is  the  date  fixed 
by  statute,  and  having  done  so  it  is  too  late  to  declare  the  ofl9ce 
vacant 26 

8.  the  original  revenue  bond  of  a  sheriff,  like  the  general  official 
bond,  covers  the  entire  term  and  not  merely  one  year,  and  so  with 
the  several  renewal  bonds 26 

4.  the  sheriff  having  collected  of  a  corporation  the  full  amount  of 
taxes  fixed  by  a  judgment  which  is  still  in  force,  he  can  not  be 
held  liable  for  his  failure  to  collect  a  greater  amount 621 

6.  thfl  tax  on  the  franchise  of  a  corporation  is  not  collectible  by  the 

sheriff   621 

SLANDER- 

1.  action  for  slander— inconsistent  defenses— election 668 

2.  although  the  pleas  were  Inconsistent,  it  was  error  to  require  the 

defendant  to  elect 669 

8.  husband  not  liable  for  wife's  slanders ,.^, 66^ 
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4.  BtatemeDt  made  of  a  married  woman  that  ''she  is  a  dirty  bltoh; 
that  she  has  no  character,  and  Is  no  accounti"  Is  not  actlonablel.  048 
SPECIAL  JUDGE- 

1.  upon  the  election  of  a  special  judge  to  sit  In  a  case  such  orders  as 
are  made  are  presumed  to  have  been  made  by  such  judge 890 

9.  If  a  special  judge  falls  to  attend  and  try  the  case  an  election  can 
be  held  to  select  another  special  judge  for  the  purpose 880 

8.  special  judge  has  all  the  powers  of  the  regular  judge— be  may  sus- 
pend or  set  aside  a  rule  of  t|ie  court  and  may  hold  his  session  at 

the  same  time  the  regular  judge  is  holding  court 466 

SPECIAL  LEGISLATION- 

1.  a  statute  which  applies  to  the  whole  State  is  not  special  legisla- 
tion merely  because  it  provides  that  the  fines  Imposed  for  a  viola- 
tion of  the  statute  shall  be  dlroosed  of  in  a  way  different  from 
the  usual  mode  of  disposing  of  nnes  60 

8.  a  statute  Is  not  special  legislation  because  it  confers  upon  the  cir- 
cuit courts  exclusive  jurisdiction  to  try  and  punish  offenses  under 
the  statute  when  justices  of  the  peace  have  concurrent  jurisdic- 
tion to  try  other  offenses  punished  in  the  same  way 60 

STATE  BOARD  OF  HEALTH- 

oost  of  printing  for  the  State  board  of  health  to  be  paid  out  of  its  ap- 
propriations and  not  out  ot  the  general  fund 466 

STATUTES- 

1.  an  act  creating  a  taxing  district  and  levying  a  tax  upon  the  prop- 
erty therein  for  the  benefit  of  a  turnpike  road  company  Is  not 
void  because  some  of  the  property  embraced  therein  is  included 
in  the  taxing  district  of  another  company,  for  the  benefit  of 
which  It  is  also  taxed 86 

8.  an  act  creating  a  taxlng'distrlct  is  unconstitutional  and  void  so 
far  as  it  authorizes  the  turnpike  company  to  appoint  an  assessor, 
requilrng  neither  bond  nor  oath,  and  making  no  provision  for  a 
bearing  by  the  taxpayer  as  to  the  value  placed  on  his  property. . ..    86 

8.  section  816  of  the  Kentucky  Stautes,  which  provides  for  the  pun- 
ishment of  any  railroad  corporation  which  shall  charge  ''more 
than  a  just  and  reasonable  rate  of  toll  or  compensation  for  the 
transportation  of  passengers  or  freight,"  is  void  for  uncertainty, 
no  standard  being  fixed  by  which  the  corporation  may  regulate 
its  conduct ,. 48 

4.  section  1899  of  the  Kentucky  Statutes  and  succeeding  sections, 
providing  for  the  punishment  of  the  offense  of  catching  fish  with 
a  seine,  etc.,  do  not  violate  the  provisions  of  the  Constitution  pro- 
hibiting special  legislation  for  the  protection  of  game  and  fish. ..    60 

6.  the  KentucKy  statute  which  declares  the  issue  of  void  marriages 
to  be  legitimate  is  a  statute  of  descent  and  distribution 896 

6.  a  statute  should  be  construed  according  to  Its  spirit  and  reason . . .  896 

7.  an  act  of  the  legislature  to  cure  the  defects  in  an  assessment  is 

void  as  to  the  parties  to  an  action   to  enjoin   the  collection  of 

taxes  which  was  brought  prior  to  the  passage  of  the  act 766 

STATUTES,  CONSTRUCTION  OF- 

1.  the  court  is  never  authorized,  unless  the  language  used  be  explicit 
and  unambigaous,  to  so  construe  a  statute  as  to  give  a  public 
officer  or  agent  unrestricted  power  to  appropriate  or  expend  pub- 
lic money 466 

8.  where  a  statute  which  creates  an  offense  prescribes  a  remedy  for 

the  enforoement  of  its  penalties  that  remedy  must  be  pursued  . . .  610 
8.  section  786,  Kentucky  Statutes,   having  provided  that  the  fine, 
which  it  prescribes  for  the  offense  there  created.  Is  "to  be  recov- 
ered by  indictment,"   the  fine  can  not  be  recovered  by  penal 

action 610 

STATUTE  OF  FRAUDS- 

an  agreement  by  a  purchaser  of  land  of  decedent  at  judicial  to 
pay  one  of  the  heirs  the  value  of  her  interest  if  she  would  refrain 
from  redeeming  was  not  within  the  statute  of  frauds,  and  was 

enforcible.  though  not  in  writing 678 

STATUTE,  REPEAL  OF- 

1.  the  revenue  law  of  1898  did  not  repeal  the  act  of  1890  giving  author- 
ity to  bring  suit  for  taxes 8 
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9.  tbe  aot  of  February  36,  1854,  establishing  a  levy  and  oonDty  oonrt 

for  Jefferson  county  and  providing  for  bi-monthly  term's  of  the 

county  court,  was  repeal^  by  tbe  aot  of  June  10,    1893,   which 

fixed  the  first  Monday  of  the  month   as  tbe  beginning  of  each 

regular  monthly  term  of  the  Jefferson  County  Court 87 

8.  while  the  Constitution  does  not  by  its  own  force  repeal  any  "local 
option"  law  in  existence  at  the  time  of  its  adoption,  it  does  not 
forbid  the  repeal  of  such  laws  by  the  general  assembly 118 

4.  section   8646,  Kentucky  Statutes,  repeals  certain  local  acts  regard- 

ing the  appropriation  of  license  fees 906 

5.  local  or  special  acts  of  the  legislature  not  inconsistent  with   the 

present  Constitution,  and  which  have  not  been  repealed  by  gen- 
eral law,  remain  in  force 966 

6.  as  to  the  repeal  of  special  acts  by  general  law -266 

7.  the  penalties  denounced  by  special  prohibitory  laws  In  foroe  at  the 

time  of  tbe  adoption  of  the  Constitution  have  not  been  repealed 
either  by  the  Constitution  or  the  general  local  option  law  enacted 
pursuant  thereto 481 

8.  section  9  of  chapter  188  of  tbe  Acts  of  1891-3-8  was  repealed  as  to 

gray  squirrels  by  an  amendment  passed  in  March,  1894 780 

STREETS  AND  ALLBYS- 

1.  without  some  legislative  authority  a  city  has  no  power  either  to 
condemn  or  close  streets  or  alleys 10 

9.  closing  of  public  way— as  to  consent  of  lot  owners 10 

8.  dedication   of  street— effect  upon  subsequent  conveyance    of  the 

property 155 

4.  where  the  dedication  of  a  street  may  be  implied 608 

6.  obstruction  of  alley— nuisance— measure  of  damages  to  owner  of 

lot  abutting  upon  tbe  alley 989,  998 

STREET  IMPROVEMENTS— 

1.  the  fact  that  the  territory  attempted  to  be  treated  as  a  taxing  dis- 
trict is  very  large  is  not  a  good  defense  to  an  action  to  enforce  a 
lien  for  the  cost  of  street  improvements 8 

9.  the  property  of  the  Louisville  School  Board,  held  by  it  for  the  use 

of  the  State  to  carry  on  the  system  of  common  schools,  can  not 
be  subjected  to  pay  assessments  for  the  cost  of  street  improve- 
ments   194 

8.  the  city  having  authority  to  contract  for  street  improvements,  but 
none  to  make  it  a  charge  upon  the  abutting  property  which  be- 
longed to  the  school  board,  it  was  liable  to  the  contractor  for  the 
cost  of  tbe  work  194 

4.  as  to  passage  and  publication  of  ordinances  for  the  improvement 
of  streets  in  cities  of  first  class- two  weeks  to  elapse  between  first 
and  second  passage 988 

6.  after  contract  let  and  the  work  performed  it  is  too  late  to  raise  ob- 
jection to  notice     988 

6.  mistakes  in  apportionment  warrants  will  not  prevent  a  recovery. .  988 

7.  as  to  validity  of  ordinance  for   the   original  construction   of  a 

street  988 

8.  improving  streets  at  the  cost  of  the  adjacent  lot  owners— validity 

of  city  ordinance 979 

9.  asseasment  for  street  improvement— what  is  *' original  construc- 

tion" within  the  meaning  of  the  statute 473 

10.  as  to  method  of  apportionment  of  cost  of  improvement  478 

11.  publication  of  the  ordinance  authorizing  the  improvement— oopy 

of  the  contract,  etc.,  certified  to  by  the  city  clerk  proof  of  the  pas- 
sage and  publication  of  the  ordinance 478 

19.  in  assessing  property  for  tbe  cost  of  construction  of  an  alley  in  the 
interior  of  a  square,  the  quarter-square  and  not  the  whole  square 

is  tbe  taxing  district 476 

18.  correction  of  estimates  properly  made— interest  on    the  amount 
charged  against  certain  individual  should  bear  intrest  only  from 

tbe  date  of  the  judgment 910 

14.  assessment  for  street  improvements- Hen  superior  to  mortgage  ...1013 
SUBMISSION  OF  ACTION- 

oouBtruction  of  order  submitting  case  for  judgment 880 

SUBROGATION- 

1.  reconveyance  to  assignor— bond  of  indemnity— subrogation  of  cred- 
itor to  rights  of  assignee .,, <••••••{ 679 
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SUBROGATION— Contlnoed.  Page. 

2.  right  of  origlDal  vendor  to  be  substitoted  to  rights  of  vendee,  who 

conveyed  to  corporation 886 

SUBSCRIPTIONS- 

1.  a  subscription  *'to  form  a  joint  stoclc  company  or  a  partnership" 
can  not  be  enforced  by  a  corporation  organized  for  the  purposes 
set  out  in  the  agreement  under  which  the  subscription  was  made.  346 

8.  promise  to  sign  articles  of  incorporation  after  subscription  made 
to  form  '* joint  stock  company  or  a  partnership"  was  without 

consideration 246 

SUMMONS- 

1.  where  parties  were  brought  into  court  and  made  defense  they  were 
not  prejudiced  by  failure  to  issue  summons  on  an  amended  peti- 
tion  2S6 

^.  prosecution  of  suit  pending  an  appeal  from  judgment  of  lower 
court— as  to  q  aashal  of  summons 472 

8.  a  judgment  rendered  September  7th  was  not  premature,  the  sum- 
mons having  been  served  August  28th 862 

4.  an  action  was  begun  and  limitation  ceased  to  run  upon  the  filing 
of  a  petition  and  issuing  of  summons,  notwithstanding  a  mistake 

in  the  summons  as  to  the  name  of  the  plaintiff 1099 

SUPERSEDEAS- 

to  suspend  upon  appeal  the  powers  of  the  administrator  appointed  by 
the  county  court  it  was  necessary  to  execute  a  supersedeas  bond . .  862 
SURETIES- 

1.  as  to  the  liability  of  a  surety  of  a  tenant  under  a  lease  that  pro- 

vided the  lessee  should  not  "underlease"  without  the  written  con- 
sent to  the  lessor 66 

2.  sureties  on  the  oflQcial  l)ond  of  a  city  ofScer  are  bound  as  such, 

although  the  oflScer  may  have  been  ineligible  to  the  ofSce  by  rea- 
son of  his  failure  to  make  a  settlement  with  the  city  for  a  preced- 
ing term,  as  was  required  by  ordinance 877 

8.  the  sureties  on  a  county  levy  bond  are  liable  for  the  failure  of  the 
sheriff  to  "pay  over"  the  county  levy  which  he  collected 810 

4.  guardian's  bond— the  infancy  of  one   surety  does  not  release  the 

others 1067 

TAXATION - 

1.  property  omitted  by  the  assessor— a  report  by  the  sheriff  to  the 
county  clerk  of  property  omitted  by  the  assessor  is  sufficient  if 
certified  by  the  clerk,  though  not  signed  by  the  sheriff,  since  the 
law  does  not  specify  how  the  reports  shall  be  made 2 

a.  the  provisions  of  the  statute  gave  the  sheriff  power  to  report  prop- 
erty theretofore  omitted  from  assessmnt  as  well  as  such  as  might 
be  omitted  after  the  act  took  effect 2 

8.  the  statute  having  expressly  excepted  from  repeal  all  obligations 
incurred  under  existing  laws,  it  did  not  relieve  appellant  from 
liability  for  the  tax  of  a  previous  year,  and  the  sheriff  had  au- 
thority to  make  the  assessment 2 

4.  as  this  court  has  held  that  the  act  exempting  appellant's  pioperty 
from  taxation  to  be  unconstitutional,  appellant  can  not  claim 
the  exemption  either  for  the  years  prior  to  the  repeal  of  the  ex- 
emption act  or  those  subsequent  thereto 2 

6.  an  not  creating  a  taxing  district  and  levying  a  tax  upon  the  prop- 
erty therein  for  the  benefit  of  a  turnpike  road  company  is  !not 
void  because  some  of  the  property  embraced  therein  is  includea  in 
the  taxing  district  of  another  company,  for  the  benefit  of  which 
it  is  also  taxed 86 

6.  an  act  creating  a  taxing  district  is  unconstitutional  and  void  so 

far  as  it  authorizes  the  turnpike  company  to  appoint  an  assessor, 
requiring  neither  bond  nor  oath,  and  making  no  provision  for  a 
hearing  by  the  taxpayers  as  to  the  value  placed  on  his  property. .    86 

7.  no  valid  assessment  can  be  made  unless  made  by  a  proper  officer, 

and  the  person  assessed  is  entilted  to  a  hearing  as  to  the  value  to 
be  placed  upon  his  property 86 

8.  in  the  taxation  of  private  corporations  for  the  support  of  graded 

schools  the  stock  owned  by  colored  persons  is  liable  to  be  taxed 
only  for  the  colored  schools,  and  that  owned  by  white  persons 
only  for  the  white  schools , v  ^^ 
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TAXATION-ContiDued.                                                                              IVi*e. 
9.  the  ooiDmon  sohool  law  provides  that  the  railroad  tax  shall  be  ap- 
portioned between  the  white  and  colored  schools  in  the  same  dis- 
trict, but  this  provision  has  no  application  to  the  tax  upon  the 
property  of  any  other  corporation 103 

10.  limit  of  tax  rate  for  oonnty— two-thirds  of  all  the  voters  voting  at 

the  general  election  at  which  the  question  was  submitted  were 
required  to  authorize  the  issual  of  certain  county  bonds 286 

11.  when  courts  will  relieve  aRainst  the  taxation  of  lands  embraoed 

within  the  corporate  limits  of  a  city  by  an  extension  of  the  boun- 
daries  989 

12.  farming  lands  included  within  town  boundaries  subject  to  muni- 

cipal taxation  in  particular  case 890 

IS.  the  right  to  collect  taxes  is  based  upon  yearly  assessments,  atch  of 
which  may  in  turn  be  called  in  question 417 

14.  in  a  suit  to  collect  taxes  for  one  year  the  defense  that  the  assess- 

ment is  unjust  and  excessive  can  not  be  treated  as  res  judicata 
because  of  a  decision  in  a  court  to  collect  taxes  for  former  years.  417 

15.  the  capital  of  a  resident  corporation  is  taxable  for  city  purposen, 

whether  or  not  it  is  ^'employed"  in  the  city 648 

16.  action  to  enjoin  collection  of  taxes— denial  of  plaintiff  was  not  a 

denial  that  it  owned  the  property,  but  merely  a  denial  that  it  was 
subject  to  taxation 548 

17.  in  an  action  to  enjoin  the  collection  of  taxes  the  burden  is  on  the 

plaintiff  to  show   that  the  property  was  improperly  assessed  or 
that  it  is  not  liable  for  the  taxes  in  question 648 

18.  assessment  of  city  property  which  bad  been  omitted  from  assess- 

ment- the  five-year  statute  does  not  apply 548 

19.  tax  upon  franchise  of  corporation— assessment  of  value  of  fras- 

ohise  can  not  be  made  by  the  county  assessor  090 

80.  the  franchise  tax  was  not  collectible  by  or  payable  to  the  thertfl  but 

to  the  auditor 830.  681 

21.  franchise  tax  is  in  addition  to  the  tax  on  the  tangible  property  ttf 

the  corporation 680 

82.  taxation  of  gas  and  oil  lease— as  to  what  provision  of  the  statute 

they  were  taxable  under  in  certain  case 098 

88.  it  is  essential  to  the  validity  of  an  assessment  that  it  be  made  by 

the  proper  officer 765 

84.  a  town  ordinance  instructing  the  assessor  In  making  assessments 

to  adopt  the  list  made  by  the  county  assessor  for  State  and  oonnty 
taxation  and  assessments  made  pursuant  thereto  is  void  765 

85.  the  assessment  of  a  i)oll  tax  pursuant  to  the  town  ordinance  was 

valid 756 

86.  constitutionality  of  ordinance  imposing  license  tax 864 

87.  four  acres  of  ground  brought  into  municipal  boundary  by  exten- 

sion of  city  limits  subject  to  taxation  for  municipal  purposes...  084 
TAX  8ALBS- 

1.  sale  of  married  woman's  land  for  taxes— she  has  the  right  to  re- 
deem at  any  time  within  five  years  from  the  time  notice  of  the 
purchase  was  given  both  husband  and  wife 403 

8.  a  judgment  in  favor  of  the  purchaser  for  the  "possession",  of  a 
married  woman's  land  sold  for  taxes  leaves  both  the  title  aud  the 
right  to  redeem  as  if  no  judgment  had  been  rendered 403 

8.  the  sheriff  had  no  right  to  leyv  upon  laud  and  sell  It  for  taxes  un- 
til the  personal  property  of  the  taxpayer  was  exhausted 755 

TELEGRAPHS- 

1.  liability  of  telegraph  company  for  mistake  and  delay  in  transmis- 
sion of  messages 005 

8.  provision  of  contract  that  company  is  not  liable  in  damages  unless 
claim  is  presented  in  writing  within  sixty  days  is  void  005 

8.  the  liability  of  telegraph  compaoy  for  negligence  in  transmission 
of  message  from  point  in  another  State  to  point  in  this  State  Is 

governed  by  the  law  of  this  State 996 

TITLE— 

1.  title  to  real  estate  by  adverse  holding  may  be  proved  by  parol,  but 

paper  title,  if  denied,  must  be  proved  by  the  paper  itself 688 

2.  to  maintain  a  bill  of  peace  one  must  show  a  right  or  title  at  law. .  707 
8.  if  the  title  to  land  is  acquired  by  deed  or  by  possession,  the  owner 

is  entitled  to  recover  the  land,  though  he  had  been  out  of  the  pos- 
session for  any  period  short  of  fifteen  yea^^  . , , , 87^ 
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TITLE  BOND-r 

a  bond  to  make  a  good  and  suffloleot  title  to  a  oertaln  tract  of 
land  will  not  be  enforced  where  an  agreement  to  abandon  the 

contract  was  shown  1066 

TOWNS  AND  CITIES— 

I.  without  some  legislative  authority  a  city  has  no  power  either  to 

condemn  or  close  streets  or  alleys 10 

9.  the  act  for  the  governront  of  cities  of  the  first  class  does  not  grant' 
to  such  cities  •the  power  to  close  public  ways 10 

5.  where  property  caught  fire  from  the  burning  of  a  station  house  the 

fact  that  the  city  built  the  same  of  wood,  thus  rendering  it  more 
liable  to  bum  than  if  built  of  stone  or  brick,  does  not  make  the 

city  liable  for  the  loss 660 

4.  the  fact  that  a  prisoner  was  confined  in  the  -station  house  without 
any  one  in  charge  of  him  or  the  house  does  not  render  the  city 
liable  for  the  loss 660 

6.  submission  to  the  voters  of  a  city  of  the  question  of  incurring  an 

indebtedness  by  the  city— the  proposition  does  not  carry  unless 
two-thirds  of  all  those  voting  at  that  election  vote  in  favor  of  it.  768 

6.  a  town  ordinance  instructing  the  assessor  in  making  assessments 
to  adopt  the  list  made  by  the  county  assessor  for  State  and  county 

taxation  and  assessments  made  pursuant  thereto  is  void 766 

TKADB-MABK- 

1.  a  person  selling  goods  at  a  particular  place  under  a  certain  trade 
name  had  the  right,  upon  moving  to  another  building,  to  con- 
tinue the  use  of  tne  trade  name,  and  to  enjoin  the  one  who  moved 
into  the  old  building  from  using  same 867 

8.  though  the  defendant  was  enjoined  from  using  a  certain  trade- 

mark of  the  plaintiffs,  the  latter  was  not  entitled  to  an  account 
of  profits  arising  from  the  use 680 

3.  as  to  the  right  of  .the  owners  to  be  protected   in   the  use  of  the 

whisky  brand  of  "Waterflll  &  Fraziei" 1109 

TRANSCRIPT - 

1.  partial  transcript— schedules  filed  with  the  clerk  -duty  of  clerk  to 
make  single  transcript  of  such  parts  of  the>eoord  as  called  for  by 
schedules —  686 

9.  where  appellant  obtains  and  files  a  partial  transcript,  which  is  ap- 

parently BufiScient  for  the  purpose  of  the  appeal,  the  appeal  will 
not  he  dismissed  upon  motion  of  appellee,  the  appellant  taking 
the  risk  of  the  transcript  being  sufficient 686 

3.  an  appellant,  in  order  to  protect  himself  from  paying  for  unneces- 

sary parts  of  the  record  ordered  by  the  appellee,  may  apply  to  the 

judge  of  the  trial  court  to  obtain  a  schedule 626 

TBANSFER  OF  ACTIONS- 

1.  action  to  recover  rental  value  of  land  and  damages  on  account  of 
waste  properly  brought  in  equity,  and  court  erred  in  transferring 
same  to  ordinary  docket 808 

8.  formation  of  new  county  and  establishing  courts  in  same  do  not 
authorize  the  transfer  of  suits  pending  in  the  courts  of  the  old 
oounty  because  the  subject  of  litigation  may  be  within  the  limits 

of  the  newly-formed  county 864 

TRESPASS- 

1.  where,  in  an  actioL  to  restrain  further  trespass  the  evidence 
showed  title  in  plaintiff,  the  court  should  have  granted  the  relief 
sought 177 

8.  in  an  action  by  the  debtor  to  recover  mortgaged  property  wrong- 
fully taken  under  attachment,  and  to  recover  damages  for  its  tak- 
ing and  detention,  he  is  not  entitled  to  recover  damages  for  the 
taking,  but  only  for  the  detention . 600 

8.  action  for  trespass— forcible  removal  of  the  furniture  of  plaintiff's 
Intestate  from  her  house  and  placing  another  in  possesRlou  of  the 
house— the  acts  lieing  done  under  a  writ  of  posBession,  the  defend- 
ant is  not  liable 716 

4.  action  for  trespass— oral  testimony  properly  admitted  to  show  the 

land  embraced  in  a  deed 748 

TRIAL- 

uudue  baste  in  trial  of  case 818 
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TRUSTS—  Page. 

1.  indeflniteoess  as  to  the  benefloiaries  does  not  invalidate  a  charita- 
ble trust 194 

8.  under  the  provisions  of  certain  will  the  trusteeship  was  to  con- 
tinue only  so  long  as  the  daughters  remained  under  age  and  un- 
married    506 

8.  continuance  of  trusteeship  by  appointment  after  death  of  trustee- 
application  of  purchase  money  after  sale  of  land  under  the  terms 
or  the  trust « 606 

4.  a  judgment  allowing  $8,000  to  the  trustee  of  certain  county  bonds 
was  not  flagrantly  against  the  evidence  in  particular  case 781 

6.  contention  as  to  wnether  the  grantees  in  a  conveyance  held  the 
land  in  trust  for  certain  heirs  of  the  grantor— the  judgment  of 
the  chancellor  that  no  trust  existed  is  supported  by  the  evidence.  783 

6.  investment  by  father  of  money  for  his  son  in  property  which  he 
procured   to  be  conveyed  to  himself  without  the  son's  oonsent— 

an  enforcible  trust  was  created  in  favor  of  the  son 1006 

TURNPKES- 

1.  an  act  creating  a  taxing  district  and  levying  a  tax  upon  the  prop- 
erty therein  for  the  benefit  of  a  turnpike  road  company  is  not 
void  because  some  of  the  property  embraced  therein  is  included 
in  the  taxing  district  of  another  company,  for  the  benefit  of 
which  it  is  also  taxed 86 

3.  action  to  recover  tolls  alleged  to  have  been  wrongfully  collected-^ 

as  to  contract  rights  of  turnpike  company— written  contract  not 

affected  by  a  contemporaneous  parol  agreement 180 

8.  as  to  the  light  of  the  turnpike  company  to  erect  tollgates  on  a 
branch  road 180 

4.  right  under  an  amendment  to  charter  to  charge  toll  for  certain 

kinds  of  travel  did  not  take  away  right  to  charge  tolls  for  all 

kinds  of  travel 180 

6.  individuals  can  not  enjoin  the  collection  of  tolls  upon  a  turnpike 
because  of  failure  to  keep  road  in  repair 831 

6.  *'an  act  to  provide  free  turnpike  roads  in   Mason  county"   is  not 

repealed  by  the  legislative  enactments  since  the  adoption  of  the 
present  Constitution 866 

7.  failure  to  keep  turnpike  in  repair— a  road  may  be  in   good  repair, 

although  so  obstructed  as  to  render  it  unfit  for  public  tr.'^vef,  or 
may  be  fiee  from  ob.struotion8  and  yet  so  out  of  repair  as  to  ren- 
der it  unfit  for  public  travel 487 

8.  as  to  personal  liability  of  ofiScers  of  turnpike  road  company  to  the 

contractor  for  the  construction  of  the  road 681 

0.  failure  to  keep  in   safe  condition   for  travel— contributory  negli- 

gence of  party  Injured 613 

USURY- 

1.  where  each  of  two  partners  upon  a  settlement  assumed  one  half  of 

a  partnership  debt,  each  releasing  the  other  to  that  extent,  one 
of  the  partners  who  executed  a  note  for  his  half  was,  upon  a  plea 
of  usury,  properly  allowed  a  credit  of  one-half  the  usury  which 
had  been  paid  by  the  firm  prior  to  the  settlement 78 

8.  where  a  note  had  been  renewed  from  time  to  time,  interest  being 
paid  in  advance  each  time,  in  purging  the  claim  of  usury  it  was 
error  to  deduct  from  the  principal  the  amounts  paid  as  interest 
as  of  the  dates  they  were  paid,  and  then  calculate  interest  on  the 
balance 78 

8.  as  the  receiving  of  legal  Interest  in  advance  is  not  usurious,  the 
payments,  to  the  extent  of  the  legal  rate,  should  have  been  treated 
as  interest  paid  in  advance,  and  the  excess  of  the  legal  rate  cred- 
ited upon  the  principal 78 

4.  in  an  action  on  a  note,  it  appearing  that  usury  was  charged  and 
paid  for  several  years,  the  amount  of  the  excess  over  the  legal  nite   . 
of  Interest  should  be  credited  on  the  principal  sum 468 

6.  where  the  obligor  in  a  negotiable  note,  which  was  usurious,  paid  a 
judgment  upon  same  to  a  bank  to  which  the  payee  had  discounted 
it,  she  may  recover  the  usury  thus  paid  against  the  payee 607 

6.  the  fact  that   a  forged  renewal  note  embraced  usury  did  not  affect 

defendant's  liability  on  the  original  note 088 

VACANCY  IN  OFFICE- 

as  to  how  vacancies  in  elective  offices  for  towns  and  cities  shall  be 
filled- vacancy  in  office  of  mayor  of  city  of  first  olam ,.. .  864 
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VARIANCE-  Page. 

the  evidence  must  substantially  sustain  the  allegations  of  the  indiot- 

ment  as  to  the  aots  constituting  the  offense 676 

VENDOR  AND  VENDEE- 

1.  where  a  father  eishty-siz  years  of  age  and  physically  infirm  con- 
veyed to  his  son  bis  property  which  was  exempt  from  execution, 
because  be  feared  it  would  be  taken  from  him,  in  consideration 
of  being  supported  and  cared  for  by  the  son,  the  conveyance 
should  be  set  aside  in  an  action  brought  by  the  grantor  within 
seven  months,  considering  his  age  and  condition  and  the  fact 
that  the  grantee  failed  to  comply  with  the  covenants  of  the  deed.    74 

8.  in  an  action  upon  one  of  two  notes  executed  for  the  purchase  price 
of  land,  the  other  having  been  paid,  as  it  appears  from  the  evi- 
dence that  a  title  to  a  part  of  the  land  is  in  another  than  the 
vendor  and  the  vendee  has  never  accepted  any  conveyance,  only  a 
quit-claim  deed  being  tendered,  the  court  should  have  dismissed 
the  petition,  the  land  to  which  the  vendor  has  no  title  being 
worth  as  much  as  the  amount  of  the  note  sued  on 144 

8.  where  actual  fraud  on  the  part  of  the  vendor  is  shown  the  vendee 
is  entitled  to  relief  on  account  of  a  defect  in  the  title,  although 
he  is  in  the  undisturbed  possession  of  the  land  under  a  convey- 
ance with  covenants  of  general  warranty 167 

4.  as  to  lien  of  vendor  for  purchase  money 888 

6.  action  by  vendee  for  a  rescission  of  a  contract  for  the  sale  of  land 
upon  the  ground  that  vendor  can  not  make  good  title  to  the  land .  880 

6.  vendee  entitled  in  the  event  of  the  rescission  of  the  contract  of 

sale  to  a  lien  upon  vendor's  land  to  secure  what  he  had  paid 880 

7.  sale  in  gross  as  evidenced  by  the  deed  and  notes— out  of  a  whole 

number  of  468  acres  a  deficit  of  18^  acres  is  too  small  to  entitle 
vendee  to  any  relief  868 

8.  action  to  enforce  vendor'^s  lien  for  purchase  monev— notes  not  due 

at  institution  of  suit— supplemental  decree  of  sale 864 

9.  vendor's  lien  upon  land  over  which  the  vendee  had  sold  the  right 

of  way  to  a  railroad— judgment  for  sale  of  the  property  on  each 
side  of  the  railroad-  -railroad  company  properly  permitted  to  file 
an  answer  and  cross  petition 410 

10.  vendor  was  not  entitled  to  a  sale  of  the  right  of  way  with  the  im- 

provements upon  it;  such  as  rails,  the  railroad  company  not  being 
a  trespasser —  410 

11.  action  to  recover  purchase  price  of  land— reduction  in   favor  of 

vendees  on  account  of  encumbrance  upon  the  land— allegation 
necessarv  regarding  encumbrance 618 

.18.  where  defendant  purchased  land  with  knowledge  of  an  outstand- 
ing title,  be  is  not  entitled  to  credit  for  the  amount  which  he 
-paid  out  in  the  purchase  of  the  outstanding  title 616 

18.  the  acceptance  of  a  deed  by  a  grantee  and  the  possession  of  the 
land  under  it  operate  as  an  agreement  on  his  part  to  pay  the 
purchase  price  recited  in  the  deed 601 

14.  vendor's  lien  upon  land  of  married  woman— limitation 601 

16.  interest  payable  after  the  maturity  of  the  purchase-money  notes 
can  not  constitute  a  part  of  the  price  of  the, land,  but  is  neces- 
sarily for  fotbearance 603 

16.  specific  performance  of  contract  for  sale  of  land— vendor  entitled 

to  in  particular  case 689 

17.  vendee  entitled  to  be  given  credit  for  damages  to  the  house  by  fire, 

the  vendor  having  failed  to  repair  same,  although  he  collected 
the  insurance  money  for  said  damage 689 

18.  release  of  vendor's  lien— parol  agreement— the  court  can  not  find, 

upon  conflicting  parol  testimony,  that  such  agreement  was  made.  660 

19.  the  vendor  of  an  undivided  hair  interest  in  a  traot  of  land  has  a 

lien  for  the  payment  of  the  purchase  money  upon  only  one-half 
the  land 794 

80.  the  vendor  having  united  with  the  vendee  in  a  mortgage,  her  lien 

is  postponed  to  tnat  of  the  mortgagee 794 

81.  evidence  sustains  chancellor's  finding  that  no  fraudulent  represen- 

tations ware  made  by  the  vendor  In  the  sale  of  the  land,  for  the 

purchase  price  of  which  he  sues 874 

83.  right  of  original  vendor  to  be  substituted  to  rights  of  vendee,  who 
conveyed  to  corporation 066 


66 


lN&»)t> 


VENUE  OF  ACTIONS-                                                                              P^gff. 
an  action  to  enforoe  a  mortgagee  lien  upon  th9  land  of  a  decedent 
must  be  brought  in  tbe  county  where  the  land  la  situated  unless 
there  is  a  suit  to  settle  the  estate,  which  must  be  brought  in  the 
county  where  the  personal  representative  was  quallfled 1009 

VENUE,  CHANGE  OF- 

1.  the  court  properly  overruled  a  second  motion  for  a  change  of 
venue,  as  the  statute  expressly  provides  that  not  more  than  one 
application  for  a  change  of  venue  shall  be  allowed  —  090 

2.  circuit  judge  has  a  sound  discretion  in  passing  upon  a  motion  for 

change  of  venue— his  ruling  will  not  be  disturbed  unless  this 

court  is  satisfied  the  discretion  was  abused 886 

8.  power  of  court  to  set  aside  order— liability  of  sureties  on  bail 

bond 1098 

VERBAL  AGREEMENTS— 

1.  where  the  joint  owners  of  a  tract  of  land,  without  executing  deeds 

of  partition,  agreed  upon  a  division  of  the  land,  fixing  the  line 
between  them,  persons  claiming  under  one  of  them  who  have 
been  in  the  actual,  adverse  possession  of  their  part  of  tbe  land  for 
more  than  thirty  years  have  then  acquired  a  possessorv  title 121 

2.  a  written  contract  between  a  turnpike  company  and  subscribers  to 

the  road  not  affected  by  a  contemporaneous  parol  agreement 180 

8.  release  of  vendor's  lein— parol  agreement— the  court  can  not  find, 

upon  conflicting  parol  testimony,  that  such  agreement  was  made.  900 
4.  an  oral  contract  for  the  purchase  of  standing  trees  Is  valid  where 

marked  so  as  to  be  identified 688 

6.  verbal  agreement  to  mortgage  personal  property  exempt  form  exe- 
cution—rights of  promisee  as  against  purchaser  with  notice 846 

VERDICT- 

1.  a  verdict  for  the  appellee  in  an  action  by  the  appellant  to  reooyer 

the  price  of  a  separator  and  straw  stacker  will  not  be  disturbed 
where  the  evidence  was  conflicting    170 

2.  a  verdict  in   favor  of  railway  passenger  for  $200  in  damages  Cor 

being  unlawfully  ejected  from  the  train,  not  palpably  against  tiie 
weignt  of  evidence,  will  not  be  disturbed 888 

8.  the  verdict  in  a  particular  case  can  not  be  disturbed  upon  l^e 
ground  that  it  is  not  sustained  by  the  evidence,  it  being  sup- 
ported by  a  preponderance  of  tbe  evidence. 486 

4.  a  verdict  for  92,000  for  the  injuries  and  suffering  and  loss  of  tiipe 
caused  thereby  in  certain  case  was  not  excessive 788 

6.  a  verdict  "for  plaintiff"  without  assessing  the  amount  of  the  re- 
covery was  noc  sufficient  to  authorize  a  judgment    746 

6.  action  for  carrying  passenger  past  station— verdict  for  1918  not  to 

great  as  to  indicate  passion  or  prejudice 761 

7.  prosecution  for  detaining  woman  against  her  will—evidenoe  was 

sufficient  to  authorise  a  verdict  of  guilty 762 

8.  a  finding  "for  the  plaintiff  and  826  for  damages"  Is  too  indefinite 

and  uncertain 818 

9.  a  verdict  of  $10,000  damages  for  slight  personal  Injuries  indicates 

passion  or  prejudice  on  tne  part  of  the  jury 828 

10.  where  defects  of  substance  or  form  appear  in  a  verdict  upon  its 

rendition  the  jury  should  be  required  to  perfect  it  either  in  the 
presence  of  the  court  or  by  returning  for  the  purpose  to  their 
room 888 

11.  immaterial  part  of  a  verdict  of  the  jury  rejected  as  surplusage...    886 

12.  $1,000  damages  for  an  assault  upon  a  girl  is  not  excessive 1049 

13.  verdict  signed  by  one  whose  name  did  not  appear  as  juror— judg- 

ment upon  verdict  not  void 1064 

14.  joint  verdict— judgment  against  only  one  of  several  defendants  . .  .1071 
WAIVKR- 

1.  tbe  fact  that  tbe  plaintiff  sued  as  "agent"  without  disclosing  the 

names  of  tbe  persons  for  whom  be  was  acting  can  not  be  oom- 
plained  of  on  appeal  where  no  objection  was  raised  Itelow,  such 
failure  amounting  to  a  waiver  of  the  objection 66 

2.  appellee,  by  executing  the  deed  with  knowledge  of  the  fact  that 

the  trains  were  running  regular y  on  the  extension  of  a  railroad, 
in  effect  waived  all  objection  to  the  train  service  furnished  by  the 
road 90 

3.  the  requirement  of  an  insurance  policy  that  immediate  notice  of 

the  accident  or  death  shall  be  given  may  be  waived  by  the  com- 
yanj  or  its  general  agest , , 181 
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WAIVER— ContlDTOd .  Pa^. 

4.  by  etitertsg  his  appearanoe  to  a  motion  for  the  appointment  of  a 

reoelTer  and  filing  an  answer  the  defendant  waived  his  right  to 
complain  of  an  irregularity  regarding  the  entering  the  motion  . .  188 

5.  the  objeotion  that  an  amended  petition  was  filed  in  vacation  can 

not  be  sustaind  where  the  defendant  appeared  and  filed  answer  . .  465 

6.  objeotion  to  an  indictment  upon  the  ground  that  two  offendes  were 

charged  was  waived,  no  demurrer  being  filed 668 

7.  failure  to  object  to  the  verification  of  a  claim  against  a  decedent's 

estate  in  the  lower  court  was  a  waiver  of  the  objeotion 863 

8.  Terdict  signed  by  one  whose  name  did  not  appear  as  juror—objec- 

tion to  verdict  waived  by  failure  to  make  it  for  six  months— pre- 
sumption of  regularity  must  be  applied 1064 

9.  it  was  too  late  after  yerdiot  rendered  for  defendant  to  object  to 

juror  because  he  was  hostile  to  him,  such  objection  being  waived 

by  failure  to  object  earlier 1054 

WAREHOUSKMEN- 

1.  it  is  the  duty  of  tobacco  warehousemen  engaged  in  the  business  of 
storing  and  selling  tobacco  to  take  such  care  of  tobacco  while 
stored  in  their  warehouse  as  ordinarily  prudent  men  would  take 
of  their  own  property  under  like  circumstances 84 

d.  the  injury  to  tobacco  resulting  from  the  failure  of  warehousemen 
to  use  such  care  regarding  it  as  ordinarily  prudent  men  would 
take  of  their  own  property  under  like  circumstances,  they  are 
liable  in  damages — *  84 

8.  contract  between  tobacco  warehousemen  and  tobacco  buyers  for 
the  latter  to  ship  to  the  former  for  sale  all  of  a  certain  lot  of 
tobacco  bought  in  consideration  of  advancements  of  money  to  be 
made  by  the  warehousemen— failure  of  warehousemen  to  advance 
the  money  released  the  buyers  from  their  obligation 467 

4.  freiffht  charges  are  payable  out  of  the  proceeds  of  the  tobacco,  and, 

as  between  the  consignor  and  warehousemen,  are  not  due  until 
such  sale 457 

5.  as  to  who  is  a  warehouseman  within  the  meaning  of  the  statute  ..  626 

6.  warehouse  receipts— liens  created  thereby 626 

7.  possession  should  accompany  the  pledge  of  property   in   order  to 

invest  the  pledgee  with  title  or  interest  therein 6S6 

8.  receipt  by  warehouseman  of  tobacco  from  one  not  the  owner— as  to 

his  liability  to  owner 676 

WARNING  ORDER— 

suit  to  have  mortgage  declared  to  be  a  preference— sale  of  attached 
property  set  aside  where  the  mortgagee  was  a  nonresident  and  no 
warning  order  was  made  against  him 566 

WARRANTY— 

1.  where  one  vendor  wararnted  40  per  cent,  of  the  land  sold  and  the 

other  60  per  oent.,  the  judgment   should   be  for  40  per  cent, 
against  one  and  60  per  cent,  against  the  other 280 

8.  action  to  recover  purchase  price  of  machinery— plea  of  breach  of 
warranty— offer  to  return  macihneiy  at  the  trial  came  too  late— 
mabhinery  should  be  paid  for  and  damages  allowed  for  the  breaoh 

of  warranty,  if  any 846 

WILLS— Construction  of— See  Devises— 

i.  regarding  the  interpretation  of  the  description  of  the  lands  devised 
by  the  terms  of  the  will 4 

2.  probate  of— appointment  of  curator  to  preserve  estate 62 

8.  wills  may  be  admitted  to  probate  on  days  other  than  the  first  day 

of  the  county  court 87 

4.  ordinary  rules  of  construction  subordinate  to  the  cardinal  rule 
that  the  intention  of  the  testator,  as  gathered  from   his  entire 

will,  must  prevail 198 

6.  construction  of  devise  to  daughter  to  go  to  her  child  or  children  at 
her  death,  or,  if  she  and  her  son  Robert  die  without  children,  the 
estate  to  revert  to  her  four  brothers  now  living,  their  heirs  or 
assigns  forever. " 198 

6.  a  restriction  upon  right  of  disposition  of  devised  property  applies 

only  to  that  embraced  by  the  residuary  clause  in  certain  case 198 

7.  efPect  of  the  omission  of  the  words  and  their  heirs  forever"  after  a 

Sift  to  devisee 198 
eot  of  oodioil  in  particular  will 194 

Q.  ooostruotloo  of  words  ''die  without  isflue' ' 194 
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DEBTOR  AND  GREDITOR-GoDtinned.  PAge« 

6.  marsbaliDRC  seoari ties— priority  of  liens—iiotioe  to  senior  llenholder 

of  a  junior  lien S81 

7.  an  insolvent  debtor  will  not  be  allowed  to  place  bis  eaminizs  be- 

yond the  reanh  of  bis  creditors  by  conducting  business  for  his 
wife  who  has  been  empowered  to  trade  as  a  feme  sole 666 

8.  the  increase  of  a  wife's  estate  which  is  employed   in  a  business 

conducted  by  the  husband,  the  wife  Kivinff  no  attention  to  the 
business,  may  be  subjected  to  tlie  husband's  debts 666 

9.  setting  aside  conveyance  to  wife  of  certain  tract  of  land  in  lieu  of 

her  inchoate  right  of  dower  in  all  the  other  lands  of  the  debtor  ..  071 
10.  contest  between  attaching  creditors  of  a   nonresident  firm— evi- 
dence sufSclent  to  support  finding   of  chancellor  that  appellant 

was  a  partner  in  the  firm  and  not  an  employe  1073 

DECEDENTS'  ESTATBS- 

1.  where  a  creditor  appears  in  a  suit  to  settle  a  decedent's  estate  and 
proves  a  claim  against  the  estate,  which  is  allowed,  the  judgment 
in  that  action  is  a  bar  to  a  suit  by  him  against  the  personal  repre- 
sentative upon  another  claim  against  the  estate 07 

3.  as  to  the  right  of  the  father  to  administer  upon  the  goods  of  bis 

deceased  son 104 

8.  the  mere  fact  that  one  has  divested  himself  of  all  interest  In  a 
claim  against  the  estate  of  the  deceased  does  not  render  him  a 
competent  witness  against  the  estate  with  regard  to  the  transac- 
tion had  by  him  with  the  decedent,  out  of  which  the  claim  arope.  843 

4.  sale  of  lands  by  administrator  for  the  payment  of  debts— adverse 

claimants  to  lands  under  mortgage  liens ....  463 

6.  payment  by  administrator  to  distributee,  who  had  assigned  his  in- 
terest—recovery  against^  administrator 464 

6.  apportion  men  t  of  rent  between  executor  and  devisee 466 

7.  action  against  administratrix  to  recover  funeral  expenses— defense 

that  the  services  were  performed  at  the  instance  of  railroad  com- 
pany in  whose  service  the  deceased  was  at  the  time  be  was  killed 
-finding  supported  by  evidence 60S 

8.  right  of  distribut-ees  to  maintain  an  action  upon  a  note  held  by 

intestate    784 

0.  verifloation  of  claim  against  decedent's  estate  held  by  several  joint 

claimants— effect  of  failure  of  one  or  more  to  join  in  the  verifica- 
tion   863 

10.  where  purchaser  of  land  by  parol  contract  died  before  delivery  of 

the  deed,  his  administrator  had  no  power  to  bind  his  estate  for 
the  purchase  money  by  accepting  the  deed 853 

11.  division  of  lands  of  father  between  his  four  children 910 

13.  widow  and  heirs  of  decedent,  and  not  the  administrator,  proper 

persons  to  sue  for  breach  of  contract  to  grant  decedent  passway 

over  certain  lands  988 

13.  purchase  of  decedent's  land  by  widow  at  decretal  sale- collusion . .  954 

DEED5- 

1.  where  a  father  eighty  six  years  of  age  and  physically  infirm  con- 

veyed to  his  son  his  property,  which  was  exempt  from  execution, 
because  he  feared  It  would  be  taken  from  him,  in  consideration 
of  being  supported  and  cared  for  by  the  son,  the  conveyance 
should  be  set  aside  In  an  action  brought  by  the  grantor  within 
seven  months,  considering  his  age  and  condition  and  the  fact 
that  the  grantee  failed  to  comply  with  the  covenants  of  the  deed.  74 
8.  where  a  party  agreed  to  convey  certain  property  in  consideration 
of  the  extension  of  a  certain  railroad  and  executed  deed  in  com- 
pliance with  the  agreement,  the  fact  that  the  extension  of  the 
road  was  made  under  a  charter  other  than  that  under  which  the 
original  road  was  built  affords  no  ground  for  a  cancellation  of 
the  deed 89 

3.  grounds  for  cancellation  of— the  fact  that  the  same  train  service 

was  not  had  on  an  extension  of  a  railroad  as  on  the  original  road 
when  a  certain  bond  was  executed  affords  no  ground  for  the  can- 
cellation of  a  deed  executed  pursuant  to  the  bond,  where  no  par- 
ticular kind  of  train  service  was  stipulated  in  the  bond  or  deed. .    89 

4.  under  deed  conveying  land  to  husband  and  wife  for  life,  with  re- 

mainder to  their  "right  heirs,"  both  husband  and  wife  having 
died  without  issue,  the  land  passed  to  their  collateral  heirs  as  re- 
maindermen    187 


■> 


*^8  INDEX. 

OELKCTIONS-  Page. 

1.  there  having  been  no  election  In  November,  1893,  of  trostees  of  a 
town  of  the  sixth  class,  the  old  trustees  held  over  by  virtne  of  the 
provision  of  section  167  of  the  Constitution  that  they  should  bold 

until  their  successors  should  be  elected  and  qualified 18 

'  2.  election  under  the  local  option  law— the  sixty  days  required  by 
statute  begins  to  run  with  and  after  the  act  of  lodging  the  appli- 
cation, and  the  day  on  which  the  application  was  lodged  should 
be  counted 80 

8.  the  requiremeot  of  the  election  law  that  the  voter  shall  declare  hia 
disability  **on  oath'^  Iwfore  his  ballot  can  be  marked  for  him  by 
the  clerk  is  mandatoxy  to  the  voter,  and  a  ballot  marked  by  the 
clerk  without  such  a  statement  "on  oath"  of  the  voter  can  not  be 
counted — 104 

4.  a  ballot  marked  in  the  voting  booth,  either  by  the  clerk  of  the 
election  or  in  his  presence,  is  a  ballot  "shown  to  another  person" 
within  the  meaning  of  section   1474  of  the  Kentucky  Statutes, 

and,  if  deposited,  should  not  be  counted 106 

'  6.  in  an  election  contest  the  testlmory  of  voters  should  not  be  re- 
ceived to  show  for  what  candidate  they  voted 106 

6.  the  fact  that  during  the  absence  of  the  clerk  of  election  one  of  the 
judges  of  the  election  acted  in  his  place  and  signed  the  clerk's 
name  upon  the  back  of  the  ballot  is  not  sufficient  to  authorize 
the  court  to  throw  out  the  vote  of  the  precinct 106 

'7.  the  fact  that  the  act  fixed  as  tlie  day  for  holding  the  election  to 
take  the  sense  of  the  voters  a  day  on  which,  under  the  law,  an 
election  for  school  trustees  was  required  to  be  held  did  not  ren- 
der It  violative  of  the  requirement  of  the  Constitution  that  "all 
elections  shall  be  free  and  equal" 181 

8.  election  held  under  local  option  law— certificate  of  canvassing 
board— judgment  of  contesting  board 283 

^.  a  contestant  is  not  allowed  to  set  up  by  way  of  amendment  entirely 
new  grounds  of  contest  in  addition  to  those  stated  in  his  notice..  888 

10.  a  contestant  may  amend  grounds  embraced  in  notice  of  contest . . .  888 

11.  defining  powers  of  contesting  boards— power  to  determine  validity 

of  law  under  which  election  was  held 838 

19.  election  under  local  option  law— time  for  filing  petition  and  the 
orders  necessary  to  be  entered  in  the  county  court— order  for  eleo- 
tion  to  be  at  next  regular  term 883 

18.  limit  of  tax  rate  for  county— two-thirds  of  all  the  voters  voting  at 
the  general  election  at  whiota  the  question  was  submitted  were 
required  to  authorize  the  issual  of  certain  county  bonds S8ft 

14.  an  election  held  to  take  the  sense  of  the  voters  of  a  city  as  to  in- 
curring an  indebtedness  can  not  be  held  on  any  other  day  than 
that  of  a  regular  annual  election 813 

16  two-thirds  of  all  the  voters  voting  at  the  general  election  held  on 
the  day  the  question  was  submitted  and  in  favor  of  the  indebted- 
ness are  required  to  authorize  the  incurring  of  an  indebtedness 
in  excess  of  the  limit  fixed  by  the  Constitution  318,384 

~\fi.  as  to  how  vacancies  in  elective  offices  for  towns  and  cities  shall  t»e 

filled— vacancy  in  office  of  mayor  of  city  of  first  class 364 

17.  the  county  school  superintendent  has  no  authority  to  determine  a 

contested  election  for  school  trustee 6S6 

18.  the  jurisdiction  to  determine  a  contested  election  for  school  trus- 

tee is  in  the  county  board  of  contest 626 

19.  in  cases  of  viva  voce  voting  the  voter  can  not  change  his  vote  after 

the  same  has  been  recorded  and  uther  votes  have  l^n  cast 687 

130.  nominee  hy  petition— right  of  nominee  to  have  his  name  placed  on 

the  ballot  under  the  party  device 699 

^1..  where  a  nominee  by  petition  sought  to  have  his  name  placed  on 
the  ballot  under  the  party  device,  and  did  not  ask  to  have  it  placed 
elsewhere  on  the  ballot,  being  denied  the  relief  asked,  he  was  not 
entitled  to  have  his  name  placed  on  the  ballot  at  all 699 

1^.  the  county  judge  is  not  authorized  to  order  an  election  under  the 
local  option  law  until  the  next  term  of  court  after  the  petition  is 
noted  of  record . .   634 

^^.  submission  to  the  voters  of  a  city  of  the  question  of  incurring  an 
indebtedness  by  the  city— the  proposition  does  not  carry  unless 
two-thirds  of  all  those  voting  at  that  election  vote  in  favor  of  it. .  762 


